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CASE BACKGROUND 

This docket was opened by Commission staff ( s t a f f )  i n  October 
of 2002, f o r  the purpose of investigating the proposed sale of 
Florida Water Services Corporation (FWSC) to a newly created entity 
named Florida Water Services Authority ( F W S A ) .  The O f f i c e  of 
Public Counsel (OPC), Charlotte County, Nassau County, t h e  City of 
Palm Coast, the C i t y  of Marco Island, and the Flagler County 
Utility Regulatory Authority have all intervened. 

By Order No. PSC-03-0193-FOF-WS, issued February 7, 2003, the 
Commission ordered FWSC to file an application for approval of the 
proposed transfer of i t s  assets a s  mandated by S e c t i o n  367.071 (1) , 
Florida Statutes, and Rule 25-30.037(2), Florida Administrative 
Code, by no later than F e b r u a r y  7, 2003. In addition, the 
Commission, on its own motion, s e t  the matter for hearing, and 
prohibited FWSC from selling i t s  assets prior to obtaining 
Commission a p p r o v a l  of its a p p l i c a t i o n ,  or Commission approval of 
satisfactory contingency language i n  i t s  c o n t r a c t  for sale. FWSC cc C r; yi' b, - 1,' 1- . r- -1. 
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filed its Application f o r  Acknowledgment of Sale of Facilities to 
FWSA on February 7, 2003. In addition, FWSC filed an appeal of the 
Commission’s Order with the First District Court of Appeals. 

FWSC complied with the Commission‘s Order  insomuch as it f i l e d  
i t s  application seeking approval of the sale; however, .it q u i c k l y  
became evident that FWSC inteAded to go forward with i t s  sale, with 
or without the Commission’s approval of its application, t h e r e b y  
potentially violating the specific mandate of the Commission’s 
Order requiring the company to obtain prior approval of the sale. 
Accordingly, pursuant to Section 367.121(j), Florida Statutes, on 
February 12, 2003, staff f i l e d  its Verified Complaint in the 
Circuit Court of the Second Judicial Circuit in and for Leon 
County, Florida, seeking an injunction prohibiting FWSC from 
proceeding with its proposed sale to FWSA prior t o  obtaining 
approval from the Commission. On February 17, 2003, the Circuit 
Court issued its Order Granting Motion for Temporary Injunction. 
Through its Order, the court set a hearing f o r  February 28, 2003, 
to consider permanent injunctive relief, and ordered the Commission 
to post a nominal bond in the amount of $5,000. 

A hearing was held before the C i r c u i t  Court, and on March 7, 
2003, the Court issued its Final Order Granting Plaintiff’s Request 
for Continuation oaf Injunction and Granting Plaintiff’s Motion to 
Dismiss Counterclaim €or Writ of Mandamus. The Circuit Court‘s 
Final Order enjoined FWSC from failing to comply with the 
Commission‘s Order, selling its assets to FWSA without approval of 
the Commission, and from selling its assets to the FWSA without 
p r i o r  Commission approval of the contingency language pursuant to 
the Commission’s Order. T h e  Circuit Court’s Order also stated that 
the injunction was to remain in full force and effect until further 
order of the Court. FWSC subsequently filed an appeal of the 
Circuit Court‘s Order with the First District Court of Appeals. 

On May 15, 2003, FWSC filed its Notice of Cancellation of 
Contract and Suggestion of Mootness. This recommendation addresses 
FWSC’s Notice of Cancellation of Contract and Suggestion of 
Mootness, whether the Commission should close this d o c k e t ,  and 
whether staff should f i l e  a motion with the Circuit Court to 
dissolve the injunction and release the bond. 

The Commission has jurisdiction to consider these matters 
p u r s u a n t  to Section 367.121, Florida Statutes. 
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DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission find that FWSC's Application for 
Acknowledgment of Sale of Facilities to FWSA submitted February 7, 
2003, be considered moot? 

1 

RECOMMENDATION: Yes. In light of the termination of the purchase 
agreement between FWSC and FWSA, t h e  Commission should find that 
FWSC' s Application f o r  Acknowledgment of Sale of Facilities to FWSA 
is moot. (HELTON) 

STAFF ANALYSIS: On May 15, 2003, FWSC filed its Notice of 
Cancellation of Contract and Suggestion of Mootness (Notice of 
Cancellation). In its Notice of Cancellation, FWSC states that on 
March 10, 2003, FWSC advised FWSA that it was terminating its 
purchase agreement in accordance with terms of that agreement. 
Attached to its Notice of Cancellation is a copy of FWSC's 
termination letter. In addition, FWSC states that on April 3, 
2003, FWSC f i l e d  a Notice of Voluntary Dismissal with respect to 
its appeal of the Commission's Order, and on April LO, 2003, FWSC 
filed a Notice of Voluntary Dismissal of the appeal of the Circuit 
Court Order granting the Commission's request for injunction. FWSC 
states that in view of the termination of the purchase agreement 
and the dismissal of appeal related to the Commission's Order, FWSC 
believes that the application submitted pursuant to the 
Commission's Order is moot and this docket should be closed. 

Subsequent to FWSC's filing of its Notice of Cancellation, the 
City of Palm Coast filed its Response and Objection to FWSC's 
Notice of Cancellation of Contract and Suggestion of Mootness. 
H o w e v e r ,  on January 9,  2004, the City of Palm Coast filed its 
Withdrawal of its Response and Objection, respectfully requesting 
that the Commission issue an order concluding that the application 
submitted in this matter is moot, and that this docket be closed. 

As stated previously, this docket was opened for the purpose 
of investigating the proposed sale of FWSC to the newly created 
entity, FWSA. Further, staff recognizes that t h e  application FWSC 
filed seeking approval of the proposed sale was by the Order of the 
Commission. For t h a t  reason, it would not be appropriate for FWSC 
t o  withdraw i t s  application; h o w e v e r ,  staff believes that it is 
appropriate f o r  the Commission to find that the application is now 
moot. The sale agreement between FWSC and FWSA was terminated as 
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of March 10, 2003. Furthermore, since the termination of the 
contract, FWSC has been in the process of selling its land and 
facilities to the local governments where those facilities are  
located. To date ,  the Commission has a-pproved or acknowledged the 
sale of 32 of FWSC’s 81 systems that are under Commission 
regulation to various governmental authorities. * 

Accordingly, s t a f f  recommends that in light of the termination 
of the purchase agreement between FWSC and FWSA, the Commission 
should find that FWSC’s Application for Acknowledgment of Sale of 
Facilities to FWSA is moot. 
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ISSUE 2 :  Should Staff file a motion to dissolve the injunction 
ordered by the Circuit C o u r t  against Florida Water Services 
Corporation? 

RECOMMENDATION: Yes. If the Commission approves staff's 
recommendation in Issue 1, staff should file a motion seeking to 
dissolve the injunction again& Florida Water Services Corporation, 
and seeking to release the bond. (HELTON) 

STAFF ANALYSIS: As stated in the case background, pursuant to 
Section 367.121 (j) , Florida Statutes, on February 12, 2003, staff 
filed its Verified Complaint in the Circuit Court of the Second 
Judicial Circuit in and for Leon County, Florida, seeking an 
injunction prohibiting FWSC from proceeding with its proposed sale 
to FWSA prior to obtaining approval from the Commission. On 
February 17, 2003, the Circuit Court issued its Order Granting 
Motion f o r  Temporary Injunction. Through its Order, the Court set 
a hearing for February 28, 2003, to consider permanent injunctive 
relief, and ordered the Commission to p o s t  a nominal bond in the 
amount of $5,000. Accordingly, staff paid a $100 premium to 
Navigators Insurance Company, as surety, to secure the temporary 
in j unction bond. 

The Circuit Court's Final Order enjoined FWSC from failing to 
comply with the Commission's Order, selling its assets to FWSA 
without approval of the Commission, and from selling its assets to 
the FWSA without prior Commission approval of the contingency 
language pursuant to the Commission's Order. The Circuit Court's 
Order also stated that the injunction was to remain in full force 
and effect until further order of the Court. 

A s  stated previously, the purchase agreement between FWSC and 
FWSA has been cancelled, and FWSC is in the process of selling its 
l a n d  and facilities to various l o c a l  governments. A s  such, staff 
believes that it is no longer necessary to enjoin FWSC from selling 
its assets to FWSA. Accordingly, s t a f f  should file a motion with 
the Circuit Court seeking to dissolve the injunction against FWSC, 
and seeking to release the bond. 
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ISSUE 2: Should this docket  be c losed?  

RECOMMENDATION: Yes. If the Commission approves staff's 
recommendations in Issues 1 and 2, this docket s h o u l d  be closed. 
(HELTON) t 

STAFF ANALYSIS: 
i n  Issues 1 and 2, this docket should be closed. 

If the Commisbion approves staff's recommendations 
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