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CASE BACKGROUND 

e Previous Commission Actions 

The Commission opened Docket No. 000121-TP to develop 
permanent performance metrics f o r  the ongoing evaluation of 
operations s u p p o r t  systems (OSS) provided for competitive local 
exchange ca r r i e r s '  (CLECs) use by incumbent l o c a l  exchange ca r r i e r s  
(ILECs). Associated w i t h  t h e  performance metrics is a monitoring 
and enforcement program to ensure that C L E C s  receive 
nondiscriminatory access to the ILEC's OSS. Performance monitoring 
is necessary to ensure that ILECs are meeting their obligation to 
p r o v i d e  unbundled access, interconnection, and 
a nondiscriminatory manner. Additionally, 

resale to CLECs in 
it establishes a 
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~ t x - ~ , : i x c i  a g a i n s t  w h i c h  CLECs and this Commission can measure 
p ~ r f c r m a n z e  over  t i m e  to d e t e c t  and correct any degradation of 
SZX-:.:~~:? p r o v i d e d  to CLECs . 

By Order  No. PSC-01-1819-FOE-TP (Final Order), issued 
September 10, 2001, the Commission established permanent 
performance measures and benchmarks, as well as a voluntary sel-f-  
executing enforcement mechanism (Performance Assessment Plan) for 
BellSouth. As p a r t  of Order No. PSC-O1-1819-FOF-TP, the parties 
stipulated that, within the f i r s t  t w o  yea r s  of implementation, 
BellSouth would participate in six-month review cycles  to discuss 
a n y  proposed changes to t h e  Performance Assessment P l a n .  By Order 
No. PSC-02-0187-FOF-TP, issued February 12, 2002, as amended by 
Order No. PSC-01-0187A-FOF-TP, issued March 13, 2002, BellSouth’s 
Performance Assessment P l a n  was approved. 

By Order No. PSC-02-0503-PCO-TP, issued April 11, 2002, Docket 
No. 000121-TP was divided i n t o  three subdockets: (1) 000121A-TP, in 
which filings directed toward the BellSouth track would be placed; 
(2) 000121B-TP, in which filings directed toward the Sprint track 
would be placed; and (3) 000121C-TP, in which filings directed 
toward the Verizon track would be placed. 

By Order  No. PSC-O2-1736-PAA-TP, issued December 10, 2002, the 
Commission adopted  t h e  proposed changes  to BellSouth’s Performance 
Assessment Plan t h a t  were agreed upon by the parties participating 
in t h e  six-month review process set forth in Order No. PSC-02-0187- 
FOF-TP in Docket 000121A-TP. By Order No. PSC-O3-0529-PAA-TP, 
issued April 22, 2003, the Commission adopted changes to 
BellSouth‘s Performance Assessment P l a n  that were no t  agreed upon 
by the parties participating in the six-month review process. 

Nature of this Recommendation 

This recommendation addresses how the voluntary Self-Executing 
Enforcement Mechanism (SEEM) should be modified to incorporate the 
s e v e r i t y  of a performance measure failure in setting the size of 
t h e  remedy payment. A summary of the key features of the current 
SEEM is provided below. & 

The SEEM involves payments to individual CLECs  for non- 
compliant performance and also payments to the state in the event 
aggregate performance to CLECs is below standard. Standards are 
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;;..::c!: 3 s s ~ c l  3s 2 i c h e r  p a r i t y , ?  1,iiif-h BST r e t a i l  ~E~-c:L-P.~~L.? ~ r ,  wh?r? 
L?!?CE is nr; r e t a i l  a n s l a y ,  2 n u r n e r i z  b e n c h m a r k  :ha-, wol-ii(:l afford 2n 
e f f i t z i e n ~  c a r r i e r  a meaningful opportunity tc ccjrcpets. The f i r s t  
k - i d  gf psyments is v-eferrzd to as Tier 1 remedies, x l h i c h  a r z  
payments rnade to C L E C s  when BST fails-to mecr the standard. The 
second l e v e l  of payments  is referred to as Tizr 2 remedies, which 
a r e  payments made to the S t a t e  of Florida when BS'I' f a i l s J o  meet 
the standard f o r  three consecutive months. The remedy payments 
uncle1 both t i e r s  v a r y  according to the type of performance measure 
failure. Performance measures are classified by domain, such as 
pre-ordering, ordering, provisioning, maintenance and repair, and 
billing, and are subject to different remedy payments. For Tier 1, 
payments escalate if the performance measure failure is repeated in 
subsequent months, with the maximum payment being reached a f t e r  six 
consecutive months of failing to meet the standard f o r  a given 
performance measure. 

While acknowledging t h e  importance of including a severity 
component in SEEM, the Commission did not originally incorporat? 
this feature due to serious concerns with the proposals presented 
by BellSouth and  the C L E C s .  Since then, the parties have submitted 
additional proposals and worked with s t a f f  in an attempt to 
negotiate a compromise. Staff filed a recommendation on August 7, 
2003; however, that recommendation was deferred at the partiesf 
request to enable further evaluation. While progress has been 
made, no agreement has been reached, and staff o f f e r s  this revised 
recommendation in an attempt to resolve this issue. 

JURISDICTION 

The Commission is vested with jurisdiction over  this matter 
pursuant to Sections 364 I 01 ( 3 )  and (4) (9) , Florida Statutes. 
Pursuant to Section 364.01 ( 3 ) ,  Florida Statutes, the Florida 
legislature has found that regulatory oversight is necessary for 
the development of fair and effective competition in the 
telecommunications industry. To that end, Section 364.01 (4) (g), 
Florida Statutes, provides, in part, that the Commission shall 
exercise its exclusive jurisdiction in order to e n s u r e  t h a t  all 
providers of telecommunications service are treated fairly by 
preventing anticompetitive behavior. Furthermore, it is noted that 
the FCC has encouraged the states to implement performance metrics 
and oversight for purposes of evaluating the status of competition 
under the Telecommunications Act of 1996. 
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DISCUSSION OF ISSUES 

ISSUE 1: How should BellSouth' s voluntary Self-Executing 
E n f o r c e m e n t  Mechanism (SEEM) be modified to incorporate the 
s e v e r i t y  of a performance measure failure? 

RECOMMENDATION: BellSouth should be required to modify the SEEM 
p l a n  f o r  Tier 1 and Tier 2 to incorporate t h e  severity of a 
performance measure failure in the manner recommended in the Staff 
Analysis. BellSouth's modified SEEM plan should be submitted 
within 60 d a y s  €rom the date of the Order from this recommendation. 
(SIMMONS, HARVEY, K. KENNEDY) 

STAFFANALYSIS: Since the first six-month review began in September 
2002, t h e  parties and staff have attempted to r e s o l v e  the issue of 
how best to incorporate t h e  severity of a performance measure 
failure in t h e  remedy payment plan (Le., SEEM). In issuing its 
F i n a l  Order, the Commission explained that a severity feature was 
not being incorporated at that time since there were serious 
concerns with the proposals offered by BST and the CLEC Coalition. 
In particular the Commission noted: 

. . . the BellSouth plan is predicated on parity gap and 
affected volume calculations that are very questionable, 
and the [C] LEC Coalition plan confuses statistical 
certainty with severity. 
( F i n a l  Order, p. 162) 

Numerous efforts (workshop, conference calls, and formal and 
informal submissions) have been made by the parties and staff to 
address these concerns, although no resolution has been reached. 

Given the extensive amount of information that has been 
exchanged, staff will strive to summarize the pre-August 2003 
proposals of BST and the CLECs, and the associated criticisms, 
w i t h o u t  going through a chronology of developments. In turn, staff 
will provide its own characterization of the strengths and 
weaknesses of the parties' proposals and make an independent 
recommendation which draws upon elerrtents of these proposals and 
input received since staff's August 7, 2003 recommendation. This 
issue is v e r y  technical in n a t u r e ,  but every effort has been made 
to minimize use of statistical terminology and formulas, and 
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a BST' s Proposal/Support 

Consistent with i t s  position in the ezrlier hearing phase sf 
this d o c k e t ,  BST's primary proposal is the c u r r ' e n t  Georgia Plan, 
which  relies on a parity gap calculation to estimate the number. of 
"failed" transactions on which payments should be made. "Failed" 
transactions are those that would need to be corrected in o r d e r  for 
BellSouth to satisfy the parity standard. As an alternative, BST 
does o f f e r  to use the current, more extensive, Florida 
disaggregation with t h e  s a m e  parity gap approach. Under this 
alternative, BST proposes a maximum payment of $25,000 p e r  failed 
sub-measure and a minimum payment of $500 per failed sub-measure. 
These maximum and  minimum payments would apply for Tier 1 (per 
CLEC) and T i e r  2. BellSouth observes that the existing measure- 
based fee schedule f o r  F l o r i d a  would not be appropriate f o r  a 
transaction-based p l a n  and would need to be converted if BST's 
primary o r  alternative proposal is adopted. 

Since t h e  Commission's Final Order was issued, BST has 
concentrated on trying to demonstrate that the parity gap approach 
produces a conservative estimate of "failed" or disparate 
transactions. Using t h e  generally accepted operations research 
technique of l i n e a r  programming, BST has reportedly shown that the 
parity gap calculation is a reasonable surrogate which t e n d s  to 
overstate the number of disparate transactions. F u r t h e r ,  BellSouth 
has explained through examples that the p a r i t y  gap does increase as 
the level of disparity increases, if CLEC volumes are h e l d  
constant. Finally, BellSouth has taken the position that its 
transaction-based plan inherently captures the severity of a 
performance failure since payments are made in accordance with the 
number of disparate transactions. 

In the earlier hearing phase of this docket, there was no 
agreement on the validity of the disparate transactions concept, 
a n d  much disagreement on whether disparate transactions s h o u l d  be 
estimated u s i n g  the "detection point" or "parity point" as a base 
of reference. Under the "detection' point" approach, disparate 
transactions are those that r e q u i r e  correction in order  for BST to 
pass the statistical test of p a r i t y .  Under the "parity point" 
approach, disparate transactions are those that required correction 
in order  to equalize average BST retail and wholesale performance. 
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?';j iliustracc this distinction, the parties have o f t e n  used a 
3pS5dirig a n a l o g y .  Consider a situation where a driver is stopped 
f d r  s p e e d i n g ,  t r a v e l i n g  77 miles per hour in a 65 miles per hour 
: m e .  F u r t h e r ,  assume that speeders will not be stopped unless 
t h e y  are going at least ten miles per h o u r  over the limit. In this 
?xample, the d r i v e r  would be considered 2 miles per hours out of 
compliance u n d e r  the "detection point" approach and 12 miles per 
hour out of compliance under the "parity point" approach. 

While BST continues to advocate use of the "detection point" 
as t h e  penalty assessment point, BST has indicated a willingness to 
consider the "parity point" approach, if t h e  fee schedule is 
adjusted downward to compensate f o r  t h e  higher volume of 
transactions which would be assumed disparate under this approach. 
In fact, BST did provide illustrative fees, using one month of 
data, which would coincide with the "parity point" approach .  
Fundamentally, however, BellSouth believes that the "parity point" 
approach remedies some transactions that are considered "failed," 
yet would not be detected as disparate under a statistical test for 
parity. 

While perhaps seeming unrelated to the issue of incorporating 
a severity feature, BST states that t h e  current level of 
disaggregation in Florida is too fine, resulting in many sub- 
measures' with l i t t l e  or no activity. This situation, in turn, 
generates a high probability of statistical error of the type where 
BellSouth is found to be providing disparate service when it is 
actually providing parity service. According t o  BST, t h e  existing 
level of disaggregation in Florida is too detailed, particularly if 
used in conjunction with its transaction-based plan. With its 
transaction-based plan, once a determination has been made that a 
sub-measure has failed, a second calculation is needed to estimate 
the number of "failed" transactions. BST states that 
disaggregation should be at a level that results in sample sizes 
that e n a b l e  statistically reliable comparisons, and recommends that 
t h e  level of disaggregation used in Georgia (and with minor 
differences, in some other BellSouth s t a t e s )  should be adopted in 
F l o r i d a  I 

The term "sub-measure" is used to denote a Commission requi red  
product  disaggregation f o r  an enforcement measure. 
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a CLECs‘ Criticism of BST‘s Proposal/Support 

T h e  CLECs o f f e r  ~ 5 3 ; r e r a l  i s r i t i c i sms  fsf B S T ’ s  p a r i t y  ~ d p  
a p p m a c h ,  which r a n g e  in scope from i u n c t a n 5 2 t a l ,  c c n c e p t u a l  
r-cmcerns LO rather specific, t?chnical- p o i n t s .  T a k i n g  BST‘s p l a n  
as a w h o l e ,  the CLECs do n o t  believe t h a t  i t  measures t he  severity 
of a performance measure failure. 

First, the CLECs question the p a r i t y  gap approach in concept, 
asserting that the harm caused by poor performance is not limited 
to “failed” transactions, b u t  can a l s o  include anticompetitive 
b e h a v i o r .  According to the CLECs, remedy payments need to be 
sufficient to provide an incentive for BST to f i x  poor performance 
and ensure there is no incentive to keep CLEC volumes down. In 
essence, incentives need to be adequate at small volumes. The 
CLECs point to BST’s admission that the impact on a CLEC can go 
beyond the immediate transactions. Also, the C L E C s  argue that BST 
l a c k s  a valid method f o r  quantifying the value of a “failed” 
transaction. Staff notes, however, that quantifying the value of 
a failure, regardless of how defined, is inherently difficult. 

Even if the parity gap approach did measure “ f a i l e d ”  
transactions, the CLECs argue that by using the “detection point” 
as the penalty assessment p o i n t ,  EST f a i l s  to remedy all “failed” 
transactions. In particular, the CLECs  argue that t h e  concept of 
“failed” transactions does not make any sense f o r  interval 
measures, which are expressed as the average amount of time to 
complete a task. Since an infinite number of distributions can 
produce the same mean ( i . e ,  average), there are an infinite number 
of solutions to the question of how many transactions require 
correction in order f o r  BST to pass the parity test (regardless of 
whether the test is based on t h e  “detection point” or the “parity 
point”). While the concept of ”failed” transactions does  make 
sense f o r  proportion (i. e., percentage) measures, the CLECs note 
that BST relies on the parity gap approach to estimate disparate 
transactions in this instance, when the number of disparate 
transactions c o u l d  be readily calculated without u s e  of the parity 
gap surrogate. The CLECs also argue that there is something 
intrinsically wrong w i t h  the parity gap formula since the result i s  
arbitrarily limited to a value of foor. If the formula produced 
accurate results, the CLECs argue that there would be no need to 
truncate. According to the CLECs, proving that the parity gap 
produces a useful approximation in some cases (a reference to BST’s 
linear programming exercises), does not make the methodology 
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irsdible. T h e r e  may be other methods t h a t  w o u l d  overstate the 
!-lumber of Idisparate  t r a n s a c t i o n s .  

Thrsuyh use of the parity gap approach, the C L E C s  maintain 
that BST r e l i e s  on a statistical decision rule in determining 
remedy payments. In its Final Order, the Commission rejected use 
of a z-score (a statistical decision r u l e )  to measure the s.everjty 
of a performance measure failure. The Commission found that the z- 
s c o r e  could be used to j u d g e  the certainty with which BST was 
providing disparate service, b u t  was not indicative of t h e  severity 
of the failure.2 The CLECs observe that the parity gap i s  little 
more t h a n  a z-score and retains all the properties of t h e  
statistical decision rule, thereby  measuring the statistical 
certainty of discrimination, rather than the severity of the 
failure. While t h e  C L E C s '  disparity measure does n o t  consider the 
sample size and standard deviation, the parity gap does. Finally, 
the CLECs maintain that BST's attempt to c o u n t  "f-ailed" 
transactions is counter to the principle of basing remedy payments 
on the difference in average performance. 

W i t h  respect to BST's concerns a b o u t  the level of 
disaggregation being too f i n e  to enable statistically reliable 
comparisons, the CLECs indicate that reducing the level of 
disaggregation would be dangerous. Consistent with the CLECs' 
testimony in the e a r l i e r  hearing phase of  this d o c k e t ,  instances of 
non-compliant performance may be concealed if unlike sub-measures 
are combined. 

"We agree with BellSouth's witness Taylor's assessment that the 
statistical decision rule is not h e l p f u l  i n  assessing severity." (Final 
Order,  p. 162) 
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CLECs’ Proposal/Support 

L ; n d ~ : r  t h e  ZLECs’ proposal, disparity is defined as the 
: > ~ r c ~ n t a g e  d i f f 2 r e E c e  between B e l l S o d t h ‘  s retail and wholesale 
a v ? r a g ?  performance levels.’ As a result, this disparity measure 
tx”as no statistical components, other than sample means. 

Under t h e  CLECs’ base fee  schedule, t h e  payment is a function 
of disparity (d)‘ scaled f o r  the number of CLEC transactions. The 
minimum payment (P,:;,) is the Month 1 value in t h e  c u r r e n t  Tier 1 
and  Tier 2 fee schedules; the maximum p a y m e n t  (P.,L4..) is dependent on 
CLEC volume ( n - . : - )  . -- - and the s i z e  of the minimum p a y m e n t . ‘  The C L E C s ’  
base remedy payment f u n c t i o n  is shown below: 

By incorporating t h e  CLEC volume, the CLECs believe that this gives 
their p l a n  a ”transactional” nature. The square root is used t o  
temper the effect of volume, whereby the maximum payment grows at 
a lower rate t h a n  the CLEC volume. 

The CLECs propose that payments vary according to the number 
and duration of non-compliant episodes. The payment w o u l d  escalate 
according to the  duration of each non-compliant episode, increasing 
by 50% f o r  each successive month of non-conformance. As t h e  number 

For interval measures, 

Disparity Interval 

disparity is defined as: 

= CLEC Mean - I, 
BST Mean 

and f o r  proportion measures, disparity is d e f i n e d  as: 

Disparity Proportion = w - CLEC Proportion - 1 
w - BST Proportion 

where w is 1.0 if performance closer  to 100% is desirable, and w is 0.0 
if performance closer to 0% is desirable. T h e  “w” adjustment is u s e d  to 
normalize disparity for percent measures, where values are desirable 
in some cases and high values are desirable in other cases .  

The current payment varies according to the t y p e  of sub-measure. 
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,af episacies .of non-conformance increases, under the CLECs’ plan, BST 
w o u l r l  be rzcluirecl to provide compliant service f o r  more months 
b e f o r ?  applicable payments return to base levels. 

The C L E C s  believe that their plan can be readily adjusted 
based on performance r e s u l t s .  By specifying a different root of 
the CLEC volume, payments can be made more sensitive or le-ss 
sensitive to the number of transactions. In addition, the payment 
function can be shifted up or down by changing the minimum payment. 

The CLECs characterize their proposal as one based on 
differences in average performance, while they state BST’s attempt 
to c o u n t  “failed” transactions is counter to this principle. In 
addition, t h e  CLECs emphasize that their disparity measure does not 
rely on a statistical decision rule since the sample s i z e  and 
standard deviation are not considered. Finally, the CLECs believe 
their proposal is consistent with the spirit of the Final Order, 
wherein there was a reference to the possibility of evolving to a 
transaction-based system, with a minimum payment, 

0 BST’s Criticism of CLECs’ Proposal/Support-. 

BST argues that the CLECs’ proposal makes no attempt to 
identify disparate transactions, creating high penalty payments 
when there may be only a few disparate transactions and a high 
probability of statistical error. From BellSouth’s perspective, 
the sample size adjustment is also arbitrary in two respects: (1) 
payments are based on the total number of CLEC transactions, rather 
than the number of “failed” transactions, and (2) the sample size 
adjustment is the square root of the CLEC volume. BST criticizes 
t h e  CLECs’ plan as not being truly transaction-based. According to 
BellSouth, only “failed” transactions adversely affect CLECs and 
should be subject to remedy payments. BST does not believe that a 
large disparity between average retail and wholesale performance 
levels is necessarily indicative of the number of “failed” 
transactions and the extent of competitive disadvantage. 

BST also observes that there are some confusing aspects of the 
CLECs‘ remedy payment function. Literally interpreted, the formula 
indicates that the payment would equal the maximum when the 
disparity is one. This is illogical and perhaps the intent is that 
the maximum payment is reached when the disparity is Y . 0 ”  in the 
sense of a decimal equivalent to 100%. If that interpretation is 
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~ : c j ~ r ~ . c t ,  3 i-r- is 6 n o t h e r  LSSU?, namely w h e t h z r  z h z  rna;.:imam is 32 

t r u e  lixi-: ~f the  'clisparity e x e e d s  o n e .  F i n a l l y ; ,  EST complains 
t - jac  the T ' T  4 L L I  T i l s '  prr jposed payrnent  function uses t h e  current remecly 
p a y m e n t  as the minimum, r e s u l t i n y  i n  e x o r b i t a n t  payments  compared 
t o  the 3arnagz caused by a performance - f a i l u r e .  If Lhe formula  is 
interpreted literally, the minimum payment applies o n l y  if the 
d i s p a r i t y  is: z e r o .  BellSouth goes on to explain t h a t -  the remedy 
payment can be incredibly high compared to the monthly rate for .the 
wholesale offering(e.g., assuming 1% disparity, $4,550 f o r  a single 
UNE-P line installation, when the monthly rate is slightly more 
than $12). S t a f f  notes, however, that it may be unlikely that a 
sub-measure would fail at such a low value of "d." Remedy payments 
are only applicable if a sub-measure fails. 

Staff's Assessment and Recommendation 

In reviewing t h e  proposals and associated criticisms, staff 
believes that both BellSouth and the CLECs make some persuasive 
points. Unfortunately, as in the earlier hearing phase of this 
docket, staff finds t h a t  a l l  the proposals f a l l  short of providing 
a reasonable method f o r  incorporating the severity of a performance 
measure failure in the remedy payment plan (i.e., SEEM). 

Philosophically, s t a f f  agrees with the C L E C s  that the harm 
caused by poor performance is not necessarily confined to "failed" 
transactions, a point which BellSouth even acknowledges. In 
practice, however, quantifying the effect of poor performance is 
inherently difficult and judgmental. Therefore, as a practical 
matter, staff would not be opposed to basing payments on "failed" 
transactions if such transactions c o u l d  be reliably quantified. In 
order to ensure that there would be adequate incentives at small 
volumes, a minimum payment would l i k e l y  be needed. 

Quantifying the number of " f a i l e d "  transactions is very 
problematic, in staff's opinion. Aside from t h e  ongoing debate on 
whether to use the "parity point" or the "detection point'' as a 
base of reference, staff believes that the CLECs raise very genuine 
concerns. From staff's perspective, the CLECs a r g u e  persuasively 
that the concept of "failed" transactions does not make any  sense 
for interval measures, since there is no unique solution. An 
infinite number of distributions can produce t h e  same mean, which 
implies that various combinations of transactions could be 
"corrected" to meet t h e  parity standard. For example, a few 
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.?.gregi LIS t r a n s a c t i o n s  f rom a wide distribution could be 
"~~rrectazi" or seTieral less e g r e g i o u s  transactions from a narrow 
Aistribution could be "corrected, with the resulting average 
i r ? t e r v a l  being the same w i t h  either set of distributions and 
corrections. Staff also notes the CLECs' argument that the concept 
of "failed" transactions does make sense for proportion (Le., 
percentage) measures, yet BellSouth has typically r e l - i ed .  on the 
parity gap approach  as a surrogate when the number of " f a i l e - d "  
transactions could be calculated directly. To illustrate, consider 
a measure with 100 CLEC transactions, and 90 are completed in a 
compliant manner. If the standard is that 95% will be completed in 
a compliant manner, the number of "failed" transactions s h o u l d  
simply be five. The answer is a unique, calculated number, which 
should n o t  require estimation of any kind. 

Since staff's August 7, 2003 recommendation, BellSouth has 
acknowledged that f o r  measures with numeric benchmarks, disparate 
transactions c a n  be calculated without u s e  of an estimation 
process. On this basis, BST believes that disparity should be 
defined in terms of disparate transactions for purposes  of measures 
with benchmark standards, even if such an approach i s  rejected for 
measures t h a t  a r e  subject to the parity standard. While staff 
acknowledges that such an approach is technically acceptable, 
d e f i n i n g  disparity differently f o r  measures with benchmark 
standards and measures with parity standards would be conceptually 
inconsistent in staff's opinion. 

T h e  C L E C s  a l s o  stress that BST relies on a statistical 
decision rule (a z-score derivative) to estimate the severity of a 
performance measure failure. In its Final Order, staff notes that 
the Commission rejected use of a z-score to measure the severity of 
a performance measure failure. The Commission found that the z -  
score could be used to judge the certainty with which BST was 
providing disparate service, b u t  was not necessarily indicative of 
the severity of the failure. 

From staff's perspective, the CLECs' proposa l  is not without 
its own i s s u e s .  As BellSouth correctly points out, the CLECs' 
remedy payment function has certain confusing aspects. Staff 
believes that the maximum payment is reached when the disparity is 
"1.0" in the sense of a decimal equivalent to 100% disparity. 
Assuming this is correct ,  staff is uncertain whether the maximum is 
a t r u e  limit if the disparity exceeds 100%. While noting these 
confusing aspects, staff believes that t h e  CLECs have proposed a 
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Although staff believes t h a t  the C L E C s ‘  recammended definition 
c;f disparity is reasonable, some clarification is needed. In t h e  
ca se  of measures w i t h  benchmark standards, staff would c l a r i f y  that 
the numeric standard should take t h e  place of the BST v a l u e  used in 
the calculation of “dY and, where applicable, the benchmark should 
be adjusted in accordance with the small sample size table. 

Staff notes that the CLECs’ payment function incorporates CLEC 
volume, y e t  in a way that is somewhat arbitrary. The sample size 
adjustment within the CLECs’ remedy payment function is the square 
root of the CLEC volume. Staff observes t h a t  intuitively, the 
remedy payment should be sca l ed  f o r  transactions in some manner, 
a n d  the square root is used to soften the relationship. 

The most troublesome aspect of the C L E C s ’  proposal from 
staff’s perspective is that the payment function uses the current 
payment as the minimum. Staff believes that the severity of a 
performance measure f a i l u r e  should be incorporated in the remedy 
payment plan in a way that provides BellSouth an opportunity to pay 
more and less, compared to the current situation. When BellSouth’s 
T i e r  1 and Tier 2 payments in Florida are compared to those in 
other s t a t e s ,  BellSouth‘s total Florida payments seem to f a l l  in a 
reasonable range compared to the others. Therefore, staff 
believes t h e  objective should be to differentiate t h e  current 
Florida payments based on the severity of the performance measure 
failure. If BellSouth‘s level of performance improves, the 
payments should decrease. Similarly, if BellSouth’s level of 
performance declines, the payments should increase. This is the 
fundamental premise behind the staff’s recommended payment function 
which is described in the following paragraphs. 

S t a f f ’ s  recommendation is a conceptual one, which will 
necessitate t h a t  BellSouth estimate certain parameters using 
current data for each sub-measure. The term ”sub-measure” is used 

1 

For the three months ending w i t h  October 2003, the average 
monthly payments were as follows: GA - $1.32M, LA - $.19M, KY - 
$.28M, FL - $2.63M, NC - $.36M, AL - $ . 4 4 M ,  TN - $1.34M, MS - 
$.11M, SC - $.12M 
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to r l e n ~ ~ ~  a Commission required p r o d u c t  disaggregation for an 
enforcement measure; each sub-measure is subject to a compliance 
test., w i ~ h  remedy payments in the event of a performance failure. 
Pleasures -mry to some extent between Tier 1 (Individual CLECs) and 
Tier 2 ( C L E C  aggregate) 

Fundamenta-lly, staff’s recommendation is to differ.entiate 
f u t u r e  payments based on (1) the relative change in disparity 
(where disparity is d e f i n e d  as the percentage difference between 
BellSouth’s retail and wholesale average performance levels) 
compared to present6, and (2) the relative change in CLEC volume 
compared to present. If there is no change in these factors, 
staff+ recommended payment function should produce a dollar- 
neutral result as compared to what BellSouth has been paying under 
the existing SEEM. S t a f f  will apply this concept equally to Tier 
1 and Tier 2 although the mathematical formulations will differ 
somewhat since Tier 1 is at the individual CLEC level, while Tier 
2 is at the aggregate CLEC level. 

The starting point for s t a f f ’ s  recommendation is the existing 
situation in which remedy payments do not vary according to the 
extent of the disparity. For the most recent a2 months of data 
that are available, staff believes that BellSouth could calculate 
by sub-measure, the average disparity (using the CLECs, definition 
of d), but only for CLECs t h a t  experienced a performance failure 
for the sub-measure. S t a f f  will refer to this current, average 
disparity as d,. Given this average disparity and the current 
remedy payment ( P o )  from t h e  Tier 1 fee schedule for Month 1, a 
parameter “df could be estimated as follows for T i e r  1: 

In this simple equation, the parameter “ a “  captures the 
relationship between the current, average disparity and the current 
remedy payment. 

F o r  purposes of calculating the v a l u e  of ”a,” a question 
arises as to how to h a n d l e  instances where there was a performance 
failure f o r  a sub-measure, yet the’ value of \\d” is z e r o  or 

”Present” is defined as the most recent 12 months of data 
available at the t i m e  the order from this recommendation is issued. 
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i i e ~ s ~  ive, suggesting t h e r e  was no disparity. While seemingly 
count?rintuitive, t h e s e  situations will arise f o r  measures with 
p a r i t ; ,  standards because the sub-measure failure is detsrmined 
f i r s L ,  and  t h e n  the dispariry is calculated in 21 subsequent step. 
T h e  f i r s t  determination is based on a- statistical decision rule, 
w h i l e  the second calculation is not. 

T h e r e  are several options f o r  handling these situations, 
although staff would stress that the chosen option should be 
applied consistently during the current or baseline period and in 
the future. The options include excluding these data points on the 
basis of no disparity, including these data points and adjusting 
negative values to zero, or including these data points without 
adjustment. Since a z e r o  or negative \\d” value in the future will 
obviate the need to make a remedy payment, staff believes the first 
option is the most defensible. There is a very plausible counter 
argument, however, that these data points s h o u l d  not be ex-cluded 
for purposes of calculating the “a” value since remedy payments 
were in fact made during the baseline period. After much 
consideration, staff believes that a stronger argument can be made 
f o r  excluding these data points and ensuring absolute consistency 
in treatment during the baseline and future p e r i o d s .  

Tier 2 could be handled in a similar way to that used for Tier 
1. With Tier 2, since the disparity at issue is for the CLEC 
aggregate, the average disparity should be calculated across all 
CLECs, without regard to whether a given CLEC experienced a 
performance failure. In addition to calculating the average 
disparity differently for Tier 2, the current remedy payment is 
different f o r  Tier 2. As a result, d i f € e r e n t  values of “a” would 
be estimated for Tier 1 and Tier 2. The result would be two simple 
equations, one for Tier 1 and one for Tier 2, for each sub-measure, 
showing that the current, Month 1 payment is a certain multiplier 
of the current average disparity. 

Going forward, the actual value of “d” in a future month could 
be substituted into the appropriate equation, in place of the 
current average disparity. Mathematically, this would be shown as 
follows : 

L 

where Payment in future month “t” for CLEC “.if’ 
Disparity in future month \\t” for CLEC ”i” 

- 15 - 



REWI SED 

Substituting f o r  \\ - 11 
d w o u l d  yield the following: 

PI I = Po[-=-) d .  I 

This substitution process would incorporate the change -in 
disparity, either up or down, in the amount of the remedy payment, 
but w o u l d  not consider the change in CLEC volume. 

While staff is comfortable with the concept that the remedy 
payment should vary in direct proportion to the disparity, staff 
does not believe there  should be a direct, proportional 
relationship between the s i z e  of the payment and the CLEC volume. 
While CLEC volume should influence the size of the remedy payment, 
s t a f f  believes that remedy payments should not grow inordinately 
high as volume increases, n o r  drop inordinately low if volume 
decreases. In addition, s t a f f  believes that concerns expressed by 
BellSouth after staff‘s August 7, 2003 recommendation was filed 
deserve c a r e f u l  consideration. BellSouth is concerned that its 
incentive to lower disparity, and thereby its. payments, may be 
stifled by growth in volume over which BellSouth has no c o n t r o l .  
Notwithstanding, if the CLEC’s volume grows, and there is no change 
in observed disparity, the adverse effect on the CLEC is greater in 
absolute terms. Thus, these two countervailing concerns must be 
weighed quite carefully. 

For T i e r  1, staff recommends incorporating the relationship 
between a CLEC‘s volume in a future month and the present average 
CLEC volume ( f o r  t h o s e  companies that experienced a performance 
failure), calculated over t h e  most recent 12 months of data. This 
relationship would be 

w h e r e  pt,i = 
dt,l = 
nt,, = 
no = 

included as follows: 

Payment in futurebmonth “t” for CLEC ”i” 
Disparity in future month “t” for CLEC ”if’  
Volume in future month “t” f o r  CLEC “i” 
Present (month “0”) CLEC volume 
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F o r  measures that a r e  expressed as proportions, t h e r e  is a 
possibility t h a t  the denominator of the r a t i o  used to calculate 
baseline and future "d" v a l u e s  may be zero, w h i c h  would l e a d  to an 
undefined v a l u e .  Staff believes that this issue can be l a r g e l y  
resolved by retaining the numerator an-d denominator of each ratio 
for use in the paymen t  function.b 

Incorporating volume in the ratio has the effect of a d j u s t i n g  
the remedy payment, both up and down, based on changes in CLEC 
volume. By t a k i n g  the cube root of the baseline and future 
volumes, the relationship between CLEC volume and the size of the 
remedy payment is tempered. To illustrate, if the volume ratio is 
8, the remedy payment w o u l d  double. If the volume r a t i o  is 1/8, 
the remedy payment would  be cut in half. Staff has modified the 
square  root concept from the CLECs' proposal, and applied a cube 
root concept in a ratio fashion. Staff's recommended approach 
should help e n s u r e  that there are adequate incentives at small 
volumes, while also helping to ensure that incentives are not 
unreasonably high at large volumes. Use of the cube root, rather 
than the square root, should help ensure that BST's incentive to 
lower disparity, and thereby its payments, will not be stifled by 
growth in volume over which it has no control. . 

In staff's August 7, 2003 recommendation, the recommended 
payment function included a "d" ratio and an "n" ratio; however, 
these two ratios were independent factors in the formula. The 
CLECs observed, and staff agrees, that this independent treatment 
may violate the dollar-neutral concept that was integral to staff's 
August 2003 recommendation. To the extent that disparity and 
volume are inversely related (Le., lower disparity with higher 
volume), failure to accoun t  for this relationship in the formula 
would generate payments that are too low and inconsistent with the 
dollar-neutral concept. The CLECs and staff both observed this 
inverse relationship in the baseline data that BellSouth provided 
in September and October 2003, when the parties and staff were 
engaged in an empirical evaluation of staff's August 2003 
recommendation. Also, from a conceptual standpoint, a sub-measure 
failure with a low value for disparity is likely to have a high 
volume. In this revised recommendation, staff has adopted the 

1 

Where the baseline and future period r a t i o s  used to 
calculate "d" have a zero in the respective denominators, the zeros 
will cancel in staff's recommended payment function. 
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C L E C s ’  proposed c h a n g e  to account f o r  t h i s  dependency. S t a f f  notes 
that accounting for this dependency should in no way bias the 
calculation for a n y  instances where t h e  dependency does not exist. 

For Tier 2, a similar approach-can be used, although the 
volume portion of the ratio needs to be defined differently. 
Instead of comparing a future, individual CLEC volume .to the 
present a v e r a g e  CLEC volume, the aggregate CLEC volumes, future .and 
present, should be compared. Mathematically, this would equate to 
substituting En,,, for n t , l  and En,,, for no. 

The net effect of s t a f f ’ s  recommendation is to adjust remedy 
payments both downward and upward from present levels through 
scaling, based on changes in disparity and CLEC volume. Over time, 
based on performance results, the scaling could be adjusted, 
subject to Commission approval, as necessary to raise or lower 
incentives. Adjustments should be relatively easy, albeit possibly 
iterative, since the scaling consists of just two elements for each 
tier, the value of “a” and the specified root applied to the volume 
portion of the ratio. 

Through the empirical review that occursed after staff’s 
August 7, 2003 recommendation, both BellSouth and the CLECs 
observed instances where the degree of variability in ”a” and “d” 
values between and within related sub-measures was unreasonably 
high. Although b o t h  sides were hopeful that u s e  of 12 months of 
data would h e l p  address t h e  issue, this concern largely remains. 
T h e  CLECs and BellSouth appear to agree that a ”family” approach 
would be needed whereby related sub-measures would be grouped, 
sol el^ for purposes of developing remedy payments. This “family” 
approach would also address BellSouth‘s concerns regarding sub- 
measures with little or no activity, and instances where a given 
sub-measure may have no volume or no failures during the baseline 
period, making it impossible to implement staff’s recommended 
payment function. 

To develop these groupings, staff recommends the following: 

1. Eliminate the circuit volume component of Provisioning 

2. Collapse the current six levels of Resale disaggregation 
sub-measures. & 

into Resale - POTS and Resale - Other 

- 18 - 



DOCKET NO. OOO121A-TP 
J a n u a r y  22, 2004 

REVISED 

3. Collapse the current level of disaggregation for the UNE 
2-wire analog product and the UNE Other category by 
eliminating the design/non-design and I N P / L N P  components. 

If any additional changes to the disaggregation a r e  essential to 
r e a c h  t h e  volume level necessary to perform a meaningful remedy 
calculation, BellSouth should justify any such changes-. In this 
event, staff also believes that BellSouth should be required. to 
maintain the following disaggregations: dispatch/non-dispatch, 
fully mechanized/partially mechanized/non-mechanized, and with/ 
without conditioning. Once again, staff emphasizes that sub- 
measures should be grouped s o l e l y  for purposes of developing remedy 
payments, with no change in the disaggregation used for determining 
a sub-measure failure. 

Presently, Tier I, payments escalate if the sub-measure failure 
is repeated in subsequent months, with the maximum payment being 
reached after six consecutive months of failing to meet t h e  
standard f o r  a given sub-measure. The CLECs have recommended a 
more complicated approach which depends on the number and duration 
of non-compliant episodes, with substantial escalation for each 
successive month of non-conformance. Staff prefers the current, 
simpler approach and recommends that payments escalate in the same 
manner ( i . e . ,  at the same rate) as presently for repeat failures. 

In conclusion, s t a f f  recommends that BellSouth should be 
r e q u i r e d  to modify t h e  SEEM plan f o r  Tier 1 and Tier 2, to 
incorporate the severity of a performance measure failure in the 
manner recommended in the Staff Analysis. BellSouth's modified 
SEEM plan should be submitted within 60 days from the date of the 
order from this recommendation. After reviewing BellSouth's 
modified SEEM plan for compliance with the order, staff will file 
a recommendation f o r  a subsequent Agenda Conference to address 
approval of t h e  plan. 
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ISSUE: 2: Should this docket be c l o s e d ?  

RECOMMENDAT ION : No. If the Commission approves s t a f f ‘ s  
recommendation in I s s u e  1, the resulting Order will be issued as 
Proposed Agency Action. The Order will become final upon issuance 
of a Consummating Order if no person whose substantial interests 
are affected timely files a p r o t e s t  within 21 days of the issuanc-e 
of the Order. Staff recommends that this D o c k e t  should remain oben 
thereafter to address approval of BellSouth’s modified SEEM plan 
filed in response t o  Issue 1 and t o  conduct periodic reviews of the 
Performance Assessment Plan. (DODSON) 

STAFF ANALYSIS: If the Commission approves staff’s recommendation 
in Issue 1, the resulting Order will be issued as Proposed Agency 
Action. The Order will become final upon issuance of a 
Consummating Order i f  no person whose substantial interests are 
a f f e c t e d  timely files a protest within 21 days of the issua-nce of 
the Order. Staff recommends t h a t  this Docket s h o u l d  remain open 
thereafter to address approval of BellSouth’s modified SEEM plan 
f i l e d  i n  response to Issue 1 and to conduct periodic reviews of the 
Performance Assessment Plan. 
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