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Harold McLean
Public Counsel

February 12, 2004

Ms. Blanca S. Bayd, Director
Division of the Commission Clerk
and Administrative Services
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0870

RE:  Docket No. 031033-EI
Dear Ms. Bay6:

Enclosed for filing in the above-referenced docket are the original and fifteen (15)
copies of Citizens’ to Motion For Revision to Order Establishing Procedure or
Continuance to Tampa Electric Company.

Please indicate the time and date of receipt on the enclosed duplicate of this letter
and return it to our office.
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Robert Vandiver
Associate Public Counsel
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Review of Tampa Electric Company’s
2004-2008 waterbound transportation Docket No. 031033-EI
contract with TECO transport and trade

Filed: February 12, 2004

MOTION FOR REVISION TO ORDER ESTABLISHING PROCEDURE OR
CONTINUANCE

Comes now, the Citizens of the State of Florida (Citizens), pursuant to Rule 28.106.204,

Florida Administrative Code, and file this Motion for Revision of Order PSC-03-1398-
PCO-E], issued December 11, 2003, which set forth the procedural schedule for this

* docket. In the alternative, Citizens urge that the Prehearing Officer grant a continuance of

these proceedings. In support thereof Citizens state:

1. In Order No. PSC-03-1398-PCO-EI, Qrder Establishing Procedure, the hearing in

this matter was set for April 13-14, 2004, with Intervenors’ testimony scheduled on

March 1, 2004.

2. On January 9, 2004, Citizens caused to issue a subpoena on a non-party, TECO

Transport Corporation. (TECO Transport), pt'xrsugr;}t to the Rules of Civil Procedure :

(See Rule 1.351, Florida Rules of Civil Procedure) on January 23, 2004, TECO

Transport filed a Motion to Quash Subpoena Duces Tecum. Citizens filed a

Response to the Motion to Quash Subpoena Duces Tucum on January 28, 2004.
TECO Transport filed a reply thereto January 30, 2004 and Request for Oral

Argument. As of this date, no ruling has been made concerning the subpoena issue.

3. The information sought by the subpoena goes to the costs of TECO Transport to
provide coal transportation service to Tampa Electric. This is highly relevant
information in this docket. Such information will surely lead to the discovery of

admissible evidence. Rule 1.280 (b)(1), Florida Rules of Civil Procedure.



4. On January 9, 2004, the Citizens filed a Motion to Compel Production of
Documents. On January 16, 2004, Tampa Electric Company (Tampa Electric) filed a
Response Opposing Citizens’ Motion to Compel. On January 30, 2004, the
Prehearing Officer issued Order No. PSC-04-0118-PCO-EI, Order Granting Motion

to Compel. The Prehearing Officer’s finding in that Order is particularly relevant
here:

The information sought by OPC relates to TECO Transport’s costs to provide
coal transportation service, and, thus, may lead to the discovery of admissible
evidence on the issues in this proceeding noted above. Precluding discovery
on this matter could effectively preclude parties from pursuing, if they choose,
a cost-based alternative to the current benchmark mechanism or looking at
cost as a basis for determining the reasonableness of the new contract rate.
Order PSC-04-0118-PCO-EI at page 5.

5. This Order is now final and was not appealed by Tampa Electric. As the Citizens
noted in their Résponse to the Motion to Quash the Subpoena Duces Tecum filed
January 28, 2004, the arguments contained in Tampa Electric’s January 16, 2004
response to the Motions to- Compel were similar to TECO Transport’s arguments in
its January 28, 2004 Motion to Quash and Reply to Citizens Response to the Motion
to Quash filed January 30, 2004.

6. Tampa Electric’s theory of this case as yndeistood by the Citizens is to allocate
100% of the costs fof transporting coal from codt mines in the mid-western United :
States and elsewhere to plants in the Tampa Bay area and the associated backhaul to
the ratepayers, see Attachment I. It is the Citizens understanding that millions of tons
of bulk commodities are transported from the Tampa Bay Area to Louisiana for
compensation by TECO Transport. These revenues must be credited or allocated

back to the ratepayers in the Citizens’ view.

7. Tt is important to examine TECO Transport personnel and records so that the
dollar amounts associated with the millions of tons in backhaul can be learned.
Tampa Electric has already stated that is does not have the information, see

Attachment II. Order PSC-04-0118-PCO-E], supra, has stated that cost information is



relevant in this docket. Tampa Electric did not appeal that order. The Citizens must

have a dollar figure to go with the millions of tons in backhaul we believe to exist.

8. Citizens also need to pursue backhauls upriver. To the extent ratepayers have
underwritten the cost of transport they should be given credit for any backhaul here as
well. Again the question of cost needs to be pursued to ensure a proper accounting.

Citizens are not bound by Tampa Electric’s theory of the case.

9. Citizens have no desire to delve into the identity of individual shippers. Names of
TECO Transport clients can be shielded, as long as the relevant tonnages and
revenues are provided. Citizens have previously committed to working with TECO
Transport to narrow its request to manageable levels and believes a deposition format
with a subpoena duces tecum will meet our needs if proper guidance from this

Commission is given.

10. Interverior_ testimony is now due March 1, 2004. Citizens need to schedule the
deposition of TECO Transport personnel, examine TECO Transport documents, get
the transcript back, provide same to our experts, digest the information, put it into our
testimony and file it. The date is now February 12, 2004, Even if an order were
issued tomorrow and Tampa Electric/TECO "I\.';ransport were not to appeal, the
logistics make it higlzly improbable that all tasllzvi could be completed in a timely ‘

fashion.

11. Citizens have under taken discovery in a timely fashion and filed responses early

to several motions.

12. This cost information requested from TECO Transport (both across the Gulf and
upriver) is critical to the preparation of Citizens’ case. In the Citizen’s view, fairess
demands an allocation of the backhaul revenue as an offset the coal transportation
expenses. At a minimum, the Citizens are entitled to discovery on these important

issues and cannot file a complete case without such information. While extremely



relevant and visible, backhaul is only one aspect of the total cost equation. Citizens

need access to all facets of costs.

13.  The Commission should adjust the procedural order issued December 11, 2003
to allow Citizens more time file testimony as discussed above or continue the hearing
in this matter for the same reason. See affidavit of Michael J. Majoros, Jr., at

Attachment IT1L.

Respectfully submitted,

Ayl

Robert Vandiver
Associated Public Counsel
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and exact copy of the above and foregoing has

been furnished by U.S. Mail or *hand-delivery this 12th day of February, 2004:

James Beasley *

Lee Willis

Ausley Law Firm

Post Office Box 391
Tallahassee, FL. 32302

Robert Scheffel Wright
John LaVia, IIT
Landers Law Firm
Post Office Box 271
Tallahassee, FLL 32302

Cochran Keating*

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, F1. 32399-0850

Vicki Gordon Kaufman
McWhirter, Reeves, McGlothlin
117 South Calhoun Street’
Tallahassee, Florida 32301

Benjamin H. Hill, IIT

Landes V. Curry, IIL

Hill, Ward & Henderson, P.A.
101 E. Kennedy Blvd. Suite 3700
Post Office Box 2231

Tampa, FL. 33601

Gil Feltel

CSX Transportation
500 Water Street, J150
Jacksonville, FL. 32302

Angela Llewellyn

Tampa Electric Company
Post Office Box 111
Tampa, Florida 33601-0111

John McWhirter, Jr

McWhirter Reeves Law Firm

400 North Tampa Street, Suite 2450
Tampa, FL. 33602

John Rogers

227'S. Adams Street
Florida Retail Federation
Tallahassee, FL. 32301

Mike Twomey
P.O. Box 5256
Tallahassee, FLL 32314-5256

A pL

Robert D. Vandiver
Associate Public Counsel



27.

) TAMPA ELECTRES COMPANY  ATTACHMENT -I
DOCKET NO. 05*#33.El B
OPC’S SECOND SET OF INTERROGATORIES
- INTERROGATORY NO. 27
PAGE 1 OF 1,
FILED: FEBRUARY 2, 2004

Referring to Bates Stamp 134, 135 and 136, does the fuel cost included in this estimate
include the total cost of fuel for the return voyage to Davant? Likewise, do the fixed and
variable costs include an assumption that the total costs of ocean transport vessels shall
be recovered from ratepayers with no allocation of expenses or revenues as a result of
backhaul? Please discuss the reasons why no allocation of backhaul expenses or
revenues is appropriate in this instance.

Tampa Electric understands that the aforementioned Bates stamp pages refers to Mr.:
Dibner’s testimony and exhibit and therefore answers as such. Yes, fuel cost for a return
to Davant is included in Mr. Dibner's model. Mr. Dibner estimated the costs for voyages
that will be required to serve Tampa Electric's volume and type of transportation needs..
He based his calculation on the estimated average cost of service for the core fleet that
serves Tampa Electric, without allocation for backhaul revenues or expenses. Mr. Dibner
determined that there is no marginal backhaul business. Therefore, backhaul does not
affect the market for transportation services, and it would not be appropriate to include
backhaul in setting rates. ' ,

S
al

B e
K




15.

TAMPA ELECTRIC COMPANY ATTACHMENT - II
DOCKET NO. 031033-El
OPC’S SECOND SET OF INTERROGATORIES
- INTERROGATORY NO. 15
PAGE 1 OF 1
FILED: FEBRUARY 2, 2004

What documents does Tampa Electric have in its possession that show the revenues,
costs and earnings of TECO Transport and/or Progress Fuels for the transport of coal
over inland rivers, for terminal services in the Gulf, and for transport of coal from the
Mississippi River to FIorlda excluding consolidated income statements of the parent

companies?

Tampa Electric does not possess or have access to any documents that show the
aforementioned information.
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FEB-1Z-2UUd [HU U4:UY It SNAVELY KING FAX NO, 2028424366 P.'UZ

ATTACHMENT - III

. AFFIDAVIT

, L ,
S8TATE OF _LL{){,@BELLG&;J&UL ‘l
COUNTY OF _\"\,J;IfJu,'tzajﬁz

BEFORE ME, the undersigned authority, personallw Jappeared

Micvhael J. Majoros, Jr. whoe has sworn as to the redlowing statement
that i= true and correct to the best of his infalsitinn andg s.-Liar:

2o My Flem, Spavely Majoros O'Connor & Lee, Ine., has been ~ugaged
by the Florida Otfice of Public Counsel and the Florida TIndustrial
Power Uscors Croup to provide experc tostimeny and analysis
revjarding the waterborne coal trangport costs thar Tampa Electiic
pasises on no ratepayers in Florida, Docket No,."103: EI.

2. In ovder to properly evaluate the .waterborne LYansport. cha ey
that are being passed on to ratepayers, it .is uecessary fou oup
oftice tr evaluste the actual level of rates Lhat Tampa Rlectla
. pays for waterborne cransport and provide valid .;onclusions o} the
associated cosls that would enable the Commission ho ascerraln that

rhe rates paid by Tanpa Blectric are reasonable ind prudenr.

. TECO Transport is an affiliate of Tanpa Electric and we have
seught on a rKimely basis to obrain the actual " ¢ost data the
Commission needs in order to reach a decisian regarding  the
prudence of Tampa Electrics, the waterborne transport costs,  Such
inrormation has not yet been received.

4, The current schedule for this docket reguirey chat [ EFile
Limitimouy on March 1. 2004. In orde¢r to Eile such testimony, f Ls .
v ssary that wesreceive the informﬁﬁion requ--steon, veviay rh2 'f?
daca, and prepars tastimony. h

5. As of the date of this affidavit, there ar.s 10 working days
Prior to cthe testimony filing date according to the wiurreut
sehedule, This 1s inadequatc time for our ottice to properly
propare  testimony to address the complex issues before this
Coinmission,

of hi information and h-lief.
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