
LAW OFFICES 

Messer, Caparello & Self 
A ProfessionaI Association 

Post Office Box 1826 
Tallahassee, Florida 32302-1816 

Internet: www.lawEla.com 

March 24,2004 

BY HAND DELIVERY 
Ms. Blanca Bayo, Director 
Commission Clerk and Administrative Services 
Room 1 10, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 323 99-08 5 0 

Re: Docket No. 040130-TP 

Dear Ms. Bay6: 

On behalf of New South Communications, Corp., NuVox Communications, Inc., KMC 
Telecom, Inc. and Xspedius Communications, Inc., enclosed is an original and 15 copies of aNotice 
of Filing of an order of the North Carolina Utilities Coniinission to be filed in this docket. 
.,* 
*. .. 

to me. 
Please mark the enclosed copy of this letter to indicate that the original was filed, and return 

Sincerely yours, 

u Noiman H. Hoi-ton, Jr. 

NHH:dle 
Enclosures 

cc: Parties of Record 

i-j 3 9 I 1 t lA? 24 $ 
DOWNTOWN OFFICE, 215 Soutli Monroe Street, Suite 701 . Tallahassee, FI 32301 Phone (850) 222-0720 FLY (850) 224-4359 

~a"StT@R$4P3 s I DPI c i f I:: x NORTHEAST OFFICE, 3116 Capital Circle, NE, Suite 5 - Tallahassee, FI 32308 Phone (850) 668-5246 



BEFORE THE 
PUBLIC SERVICE COMMISSION 

hi the Matter of ) 
) 

Joint petition for Arbitration of . )  
1 

NewSouth Commnications Gorp., ) 

KMS Telecom V, Tnc., KMC Telecom I11 LLC, and ) 
Xspedius Communications, LLC on Behalf of its ) 
Operating Subsidiaries Xspedius Management Co . 1 

1 
Of an Interconnection Agreement with 1 
Bell South Telecommunications, Inc. ) 
Pursuant to Section 252(b) ofthe 1 
Communications Act of 1934, as Amended. ) 

NuVox Communications, Inc. 1 Docket No. 040130-TP 

Switcher Services, LLC aid Xspedius Management Co. 
of Jacksonville, LLC, ) Filed: March 24,2004 

) 

NOTICE OF FILING 

NewSouth Coinmications C o p ,  NuVox Communications, Inc., KMS Telecoin V, Inc., 

KMC c * Telecom I11 LLC, and Xspedius Communications, LLC on Behalf of its Operating Subsidiaries 

, .  Xspedius Management Co. Switcher Services, LLC and Xspedius Management Co . of Jacksonville, 

LLC, hereby provide Notice of the Filing of a copy of a recent Order Denying Motion to Sever and 

Imposing Procedural Restrictions issued by the Presiding Commissioner on behalf of the North 

Carolina Utilities Commission. The Joint Petition for Arbitration in North Carolina and subsequent 

motions and pleadings are siniilar to those in this docket and adopts the format for testimony and 

cross-examination proposed by the joint petitioners. 



Respectfully submitted this 24th day of March, 2004. 

n n 

MESSER, CAPARELLO & SELF, P.A. 
215 S. Monroe Street, Suite 701 
Post Office Box 1876 
Tallahassee, FL 323 02- 1876 
(850) 222-0720 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served upon the 
following parties by Hand Deliver (*), and/or U. S. Mail thi$q%ay of March, 2004. 

Patricia C h i  stensen * 
General Counsel's Office, Room 370 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-OS50 

Nancy B. White, Esq.* 
c/o Ms. Nancy H. Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Ste. 400 
Tallahassee, FL 32301 

J. Phillip Carver 
Bell South Center 
675 W. Peachtree St., NE., Suite 4300 
Atlanta, GA 30375 

H:\users\ANNWotice of Filing-NHH wpd 



STATE OF NORTH CAROLINA 
UTILITfES COMMISSION 

RALEIGH 

DOCKET NO, P-772, SUB 8 
DOCKET NO. F-913, SUB 5 
DOCKET NO, P-989, SUB 3 
DOCKET NO. P-824, SUB 6 
DOCKET NO. P-1202, SUB 4 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Joint Petition of NewSouth Communications ) ORDER DENYING MOTION TO 
Gorp. et al._for Arbitration with BellSouth 1 SEVER AND IMPOSING 
Telecommunications, I nc. 1 PROCEDURAL RESTRiClTONS 

BY THE PRESIDING COMMISSIONER: On February 11, 2004, New South 
Communications Gorp,, NlaVox Communications, tnc., KMC Telecom V, Inc,, KMC 
Telecom I l l  LLC, and Xspedius Management Go. Switched Services, LLC (collectively, 
Joint Petitioners) filed for arbitration with BellSouth Telecommunications, Inc. 
(BellSouth). On February 12, 2004, the Commission issued an Order Conceming 
Prefiled Testimony. 

. BetiSouth Motion to Sever or Impose Procedural Restrictions 

. ~ -4.b- : ' On February 23,2004, BellSouth filed a Motion to Sever or 10 Impose Procedural 
Restrictions, With respect to its Motion to Sever, BellSouth argued that the 
Tel'e&mmunications Act of i996 does not contemplate the type of Joint Arbitration 
proposed by the Joint Petitioners, even though it does n6t expressly prohibit it. 
BellSouth argued that the Joint Petition suffers from significant procedural infirmities. 

. ++ TFe more. proper procedure for seeking a joint proceeding would have been for each of 
*.. ~ !' * ihha[:cbmpeting local providers (CLPs) to have filed a separate petition and then move for 

. ks&61idafion. Moreover, a proper Motion for COnSdidatiQn would contain sufficient 
facts to alldw the Commission to determine Wether the consolidation is in fact in the 
interest of judicial or administrative economy, The Joint Petitioners have not carried this 
burden. 

- ' 

BellSouth argued that the Commission could cure these problems by taking one 
of two actions. One would be for the Commission to immediately sever the proceeding 
into four separate arbitrations. The other would be to allow the Petitioners to continue 

' jointly, but only if the proceeding is conducted subject to certain restrictions. 

Specifically, the Commission should require that, i f  the Petitioners continue to 
proceed jointly, their positions must be the same on each issue. Bellsouth noted that 
the Joint Petitioners appear to state that they are in concert on 97 of 107 issues, but 
there is some variation on their positions an other issues. The Joint Petition also 
appears to suggest that There is no direct conflict on the remaining issues, but rather 



there are particular issues that some, but not all, of the CLPs are advancing; but there is 
not enough information in the filing to tell. The Commission shoufd order that the CLPs 
may only continue with this proceeding if their positions on each issue are not only “not 
adverse” but are, in fact, identical. In addition, the Commission should restrict the CLPs 
to cross examining each BellSouth witness only once. Finally, the Commission should 
order that the CLPs should be limited to one witness per issue or sub-issue in which a 
single issue may require testimony from two or more witnesses with different areas of 
expertise. Thus, the CLPs’ ‘team” should be composed of only a single witness to 
address each substantive aspect of each issue. 

Joint Petitioners' Response 

On March 3, 2004, the Joint Petitioners filed a Response to BellSouth’s Motions, 
asking that they be denied. The Joint Petitioners argued that the  procedural path they 
have undertaken is judicially efficient and is not contrary to law, while BellSouth has 
tended to eievate form over substance. The Joint Petitioners pointed out that, with 
respect to 97 issues, the CLPs have jointly submitted a position statement and issues 
matrix. Of the remaining 10 issues, there are 4 that are common tu multiple CLPs and 6 
that are common only to one CLP and BellSouth. The Joint Petitioners are hopeful that 
8 of the 10 issues can be resolved before hearing. What distinguishes the 10 issues 
from the other 97 are that one or more of the Joint Petitioners opted not to arbitrate 
these 10 issues. Nevertheless, where more than one CLP is arbitrating the issue 
(whether it be 2 or 3 CLPs), those CRPs have jointly adopted a position statement, so 
that, at bottom, there is a single CLP position for each and every issue. 

. -  1 The joint Petitioners acknowledged, however, that they are amenable to 
‘procedqies that will streamline the proceeding. As indicated in the Joint lssues Matrix, 

::#e ’Joint‘ Petitioners have offered a single “CLEC position” for each and every issue, 
and ’they have stated that they intend to use, to the fullest extent possible, a “team” 

. witness approach. In subsequent discussions with BellSouth, the Joint Petitioners 
fleshed out their “team” proposal which would entail the use of panels containing 

. .*witnesses from each CLP that joined in raising an issue being open to cross- 
&. J ’ -  ’ . examinatidn by BellSouth, with BellSouth choosing whether to address the panel or 

*.. . :individual witnesses on an issue-by-issue basis. BellSouth countered with a preference 
against multi-party panels and in favor of crossing CLP witnesses one CLP at time. The 
Joint Petitioners said they do not oppose this. In such a case, the use of panels would 
be limited to instances where a CLP has multiple witnesses to cover the various 
subparts or technical or policy concerns concerning an issue, but BellSouth was not 
satisfied with this. 

. 

r w  

To avoid four separate sets of substantially similar and redundant testimony, i he  
Joint Petitioners told BellSouth they are willing to file consolidated and integrated Joint 
Testimony encompassing all testimony on all issues. Such Joint Testimony would list 
all CLP witnesses on the cover (likely 2-3 per CLP) and inside would set out by 
company which witnesses are sponsoring what. Some answers would be sponsored by 
a witness from all companies, some by fewer. The Joint Testimony at its beginning 
would include a section introducing each witness by company, with appropriate 
biographical information and qualifications, and a paragraph listing the answers he or 



she sponsors. To facilitate identification, answers to questions would be numbered. 
For further ease of reference, CLPs would include at the end of each numbered answer 
an indication of which company witnesses are sponsoring the answer. Unfortunately, 
BellSouth also rejected this proposal. 

In a separate matter, the Joint Petitioners noted that BellSouth appears to be 
amenable, or at least does not express opposition to, a waiver of the nine-month 
statutory deadline. 

BellSouth’s Replv 

On March 11, 2004, BellSouth filed a Reply to Joint Petitioners’ Response, 
BellSouth admitted that whether these proceedings should be severed or remain in a 
single proceeding was in the sound discretion of the Commission. However, BellSouth 
believes that the CLPs’ Petition provides an insufficient factual basis to determine 
whether the joinder they are seeking is appropriate, The Commission should determine 
the effect of going forward jointly on the “expedition and economy” of the proceeding 
and whether the conduct of a joint proceeding will prejudice arty party. BellSouth is 
fearful that the single hearing and attendant briefs and proposed order will end up being 
unduly complex and duplicative, where four smaller, simpler and less complex hearings 
may well be preferable; and BetlSouZh was concerned that it: may be prejudiced by a 
joint proceeding. BellSouth indicated that the negotiation process seemed to show that 
some CLPs expressed more interest in some issues, while other expressed more 
interest in others. In sum, BellSouth asked that the proceedings either be severed into 
four Separate proceedings or, alternatively, that the procedural restrictions proposed by 

- BellSouth be adopted. 

: . 

*/.: , I .  . - 

-WHER?UPON, the Presiding Commissioner reaches the following 

CONCLUSIONS 
* .  

. a .  -‘ ’ After careful consideration, the Presiding Commissioner concludes that 
* ., BellSouth’s Motion to Sever should be denied but that procedural safeguards shouid be 

put in place to minimize any possible canfusion or redundancy in the presentation of 
evidence and testimony and subsequent briefs and proposed orders. 

.,... 
Y *  

The Presiding Commissioner believes that judicial efficiency would be served 
and BellSouth would not be unduly prejudiced by this approach. The gains to judicial 
efficiency would seem obvious. The parties have in fact engaged in joint negotiations 
prior to the filing of the Petition, and it is generalEy better to have one hearing, instead ~f 
four, especially when approximately 100 issues are involved, Moreover, the Joint 
Petitioners have represented that they have jointly submitted a position statement on 
97 issues. Of the remaining ten issues, there are four that are common to mulliple 
CLPs and six common to only one CLP and BellSouth, This appears manageable. 

Accordingly, the Presiding Commissioner concludes that the following 
procedures should be implemented in this proceeding: 

3 



1. The Joint Petitioners will be allowed to present CLP-by-CLP panels of 
their witnesses. The Presiding Commissioner believes this to be preferable to a 
witness-by-witness approach when so many issues are in common among the CLPs, 
However, the Joint Petitioners shall notify BellSouth regarding the constitution and order 
of these panels and confer with BellSouth with a view toward simplifying and expediting 
the procedure for their use. When this has been worked out, the parties &all advise the 
Commission of concerning same prior to the hearing. 

2. (a) The Joint Petitioners will file consolidated and integrated testimony 
encompassing all testimony on all issues. The joint testimony will list all 
CLP witnesses on the cover and will inside the testimony set out by 
company which witnesses are sponsoring what. The joint testimony at its 
beginning will include a section Introducing each witness by company, with 
appropriate biographical information and qualifications and a paragraph 
listing the answers the witness sponsors. Answers to questions will be 
numbered to facilitate identification. CLPs will indude at the end of each 
numbered answer an indication of which company witnesses are 
sponsoring the answer. 

(b) The Joint Petitioners will provide a cover sheet with their testimony 
which wilt cross-reference the witness with his or her issues and testimony 
page and line numbers, 

3. The Joint Petitioners are limited tu one cross-examination of each 
BellSouth yitness. 

4. The parties are urged to continue negotiations to reduce the number of 
issues and to present other joint proposals to streamline the hearing. 

IT IS, THEREFORE, SO ORDERED. 4. &- 

- .  'ISSUED 

This the 

. -  
. . _  . >.S . 

. .  , d  ~ 

I BY ORDER OF THE COMMISSION. 

22"d day of March, 2004. 

NORTH CAROLINA UTILITES COMMISSION 

d1031204.01 
Gail L. Mount, Deputy Clerk 
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