
BEFOEiE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Indiantown Cogeneration ) 
L.P. for a Declaratory Statement ) 

) 

Docket No. oqo 863- Eu 
Filed: August 16,2004 

PETITION OF INDIANTOWN COGENERATION, L.P. 
FOR A DECLARATORY STATEMENT 

Pursuant to Section 120.565, Florida Statutes, and Chapter 28-1 05, Florida 

Administrative Code, Indiantown Cogeneration, L.P. (ICL), through its undersigned 

counsel, petitions the Commission to issue the Declaratory Statement described herein, 

and states: 

A. 

B. 

C. 

Name and address of Petitioner: 

Indiantown Cogeneration, L .P. 
13303 SW Silver Fox Lane 
P.O. Box 1799 
Indiantown, Florida 34956 

Name and address of Petitioner’s attorney: 

Joseph A. McGlothlin 
McWhirter, Reeves, McGlothlin, 
Davidson, Kaufman and Arnold 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 

The statutory provision(s), agency rules(s), or agency orders(s) on which the 
declaratory statement is sought: 

1. Section 120.565, Florida Statutes authorizes “any substantially affected 

person” to seek a declaratory statement regarding an agency’s opinion as to the 

applicability of a statutory provision, or of any rule or order of the agency, as it applies to 

the petitioner’s particular set of circumstances. ICL seeks a declaratory statement 

regarding the application, to its circumstances, of Commission Rule 25- 17.0836, Florida 



Administrative Code. Rule 25- 1 7.0836, captioned “Modification to Existing Contracts; 

Explanation of When Approval Is Required,” requires each investor-owned utility to 

notify the Commission’s Director of the Division of Economic Regulation of all 

modifications to existing contracts for the purchase of firm capacity and energy within 30 

days of the modification. The rule requires the utility to state within its notification to 

Staff whether the modification constitutes a material change. 

2. Rule 25-17.0836 states, in pertinent part: 

.... 
(2) In order for a utility to recover its costs, Commission approval is required for a 

modification that affects the overall efficiency, cost-effectiveness or nature of 
the project. Such modifications include, but are not limited to, changes to 
contractual terms such as location, prime mover technology type, fuel type, 
performance requirements, contracted megawatt output, the timing of capacity 
payments, or amount of capacity payments. 

(3) Commission approval is not required for modifications explicitly 
contemplated by the terms of the contract or routine administrative 
changes. Such modifications include, but are not limited to, an assignment 
expressly authorized by the terms o€ the contract, typographical corrections, 
change of address for payments, or change of name of resident agent. 

(4) In cases where approval of a contract modification is required for utility cost 
recovery, a utility shall file with the Division of Commission Clerk and 
Administrative Services a petition for contract modification approval that 
provides the information required by paragraphs (l)(a) through (l)(e) above. 
The petition shall also comply with the requirements of Rule 25-22.0365, 
F.A.C. When a petition is filed, the petition shall serve as the notice required 
by subsection (1) above. 

.... 
(7) On its own motion, the Commission may review a contract modification to 

determine whether the modification requires approval. 

(emphasis provided) 
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D. A description of how the statutes, rules, or orders may substantially affect 
the petitioner in the petitioner’s particular set of circumstances: 

3. ICL owns and operates a coal-fired cogeneration facility in Indimtown, 

Florida. ICL sells capacity and energy to Florida Power & Light Company (FPL) 

pursuant to the terms of a power purchase agreement (“the FPL-ICL PPA”) that has been 

approved by the Commission. The calculation of the energy payments required by the 

FPL-ICL PPA has always included, as one component, the application, over time, of a 

“fbel index” specified in the agreement. The fuel index incorporated data regarding the 

cost of domestic Appalachian coal meeting certain specifications (“Appalachian Coal”) 

being purchased fur and delivered to St. Johns River Power Park (“SJRPP”). 

4. Because of changes in the mix of fuels being delivered to SJRPP, the parties 

entered into the Second Amendment. In anticipation of the possibility that SJWP might 

stop purchasing Appalachian Coal altogether or for some shorter period of time, the 

parties adopted the following provision of Appendix 1.6 of the PPA: “In the event of a 

long term interruption (more than one full quarter) in or permanent cancellation of the 

delivery of coal to SJRPP, as described in Section 1.4 herein, the Parties shall, within one 

year of such interruption or cancellation, agree upon a comparable replacement index. . .” 

5. FPL submitted the Second Amendment to the Commission for its 

Approval. In its petition for approval, FPL stated: 

Finally, the revised Appendix I, addresses the potential impact of 
coal delivery disruptions to SJRPP by providing for the parties to 
agree to a comparable replacement index and a transition 
computation methodology as specified in Section 1.6 of the 
revised Appendix I. 

6. In Order No. PSC-92-1345-FOF-E1, issued in Docket No. 920825-E1 on 

November 23, 1992, the Commission approved the Second Amendment, including 
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Section 1.6 of Appendix I. A copy of Order No. PSC-92-1345-FOF-E1 and Appendix 1.6 

(in the form approved by this Order) are attached to this Petition as Attachments A and B. 

During January 2003, SJRPP ceased purchasing the Appalachian Coal that 

was incorporated in the fuel index specified in the Second Amendment. Pursuant to the 

terms of Appendix 1.6, as approved by the Commission, FPL and ICL have now devised 

a Replacement Fuel Index (the “Replacement Index”), which is contained in the “Letter 

Agreement” that is the subject of this Petition. The Replacement Index is comparable to 

tlie one it replaces. Specifically, the purpose of the SJRPP data was to indicate, for 

energy pricing purposes, the mine-mouth price of Appalachian Coal that is used at 

SJRPP; in the absence of any SJRPP Appalachian Coal data, the Replacement Index is 

based on publicly reported delivered coal cost information for utilities and municipalities 

in Florida that utilize Appalachian Coal. In this way, the Replacement Index is based on 

the same market in which SJRPP would be purchasing if it had continued to purchase 

Appalachian Coal. Accordingly, the Replacement Index is comparable to the one it 

replaces, in that it reasonably accomplishes the same goal.’ 

7. 

8. Pursuant to the requirements of Rule 2517.0836, on August 6, 2004 FPL 

provided to Staff a copy of the Letter Agreement containing the Replacement Index, 

together with a description of its nature and purpose. Within the notification package, 

FPL asserted that the Replacement Index does not constitute a material change, for the 

reasons that it was explicitly contemplated by the Second Amended PPA, as approved by 

the Commission. ICL coy2curs completei’y with FPL ’s assertion. For ease of reference, a 

The Letter Agreement provides that the parties will revert to the prior SSRPP-based index if 1 

SJRPP again begins taking deliveries of Appalachian Coal that exceed a certain threshold quantity. 

4 



copy of FPL’s notification to Staff, which includes the Letter Agreement, is attached as 

Exhibit C. 

9. Rule 25-17.0836 provides that Commission approval is not required for a 

modification that is contemplated explicitly by the terns of the underlying agreement. In 

such an instance, the utility is to assert in its notification to Staff that the modification 

does not constitute a material change. However, the rule does not provide for a formal, 

affirmative acceptance by the Commission of the utility’s assertion, and in the rule the 

Commission reserves the ability to raise the question on its own motion. 

contains no time frames that would limit its ability to raise the issue. 

The rule 

These aspects of the rule affect ICL in its “particular circumstances.” 10. 

Paragraph 19.4 of the FPL-ICL PPA, which is an example of what is commonly referred 

to as a “regulatory out clause,” places on ICL the risk of disallowance of any energy 

payments calculated under the FPL-ICL PPA, which calculation involves the application 

of the Replacement Index. To satisfy the terms of ICL’s financing agreements, which 

require ICL to certify to entities that financed the cogeneration project (“Financing 

Parties”) either that the Letter Agreement does not require approval by the Commission 

or that any needed approval has been obtained, the effectiveness of the Letter Agreement 

is contingent upon an order of the Commission finding that no approval of the Letter 

Agreement is necessary for cost recovery. The issuance of the declaratory statement 

sought herein will satisfy this condition and enable ICL to blfill the requirements of its 

financing agreements. 

11, ICL concurs completely with FPL’s representations to Staff. ICL submits 

that, in light of the language of the Second Amendment approved in Order No. PSC-92- 
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1345-FOF-E1, the Replacement Index falls squarely within that portion of Rule 25- 

17.0836 that states an application for approval is not required if the modification was 

explicitly contemplated by the terms of the contract. 

12. ICL believes strongly that there should be no controversy regarding the 

position of FPL and ICL that the Replacement Index does not require formal approval by 

the Commission. However, in light of the “open-ended” nature of Rule 25-17.0836, as it 

affects Paragraph 19.4 o€ the FPL-ICL PPA and TCL’s obligations to its Financing 

Parties, in the absence of a formal ruling ICL’s interests would be negatively affected by 

the rule even if Staff and the Commission agree with the assertion that the Replacement 

Index does not trigger the need for formal approval. ICL asks the Commission to declare 

that the Letter Agreement containing the Replacement Index devised by FPL and ICL to 

implement the provisions of Appendix 1 is not subject to the requirement of formal 

approval to assure cost recovery. 

13. ICL is authorized to represent that FPL supports this Petition for 

Declaratory Statement. 

WHERE3OKE, ICL respectfully requests the Cornmission to grant this Petition 

for Declaratory Statement, and issue an order declaring that, because the Replacement 

Index devised by the parties and incorporated in the attached Letter Agreement was 

explicitly contemplated by the Second Amended Agreement approved in Order No. PSC- 

92-1345-FOF-E1, FPL is not required to submit a separate application for approval of the 

Replacement Index for purposes of cost recovery, and no Commission approval of the 

Letter Agreement is required under the Commission’s rules to permit cost recovery by 

FPL of the costs associated with the Replacement Index. 
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McWhirter, Reeves, McGlothlin, Davidson, 
Kaufman, & Amold, P.A. 
1 I7  South Gadsden Street 
Tallahassee, Florida 3 23 0 1 

Fax: (850) 222-5606 
Tel: (850) 222-2525 

Attorney for Indiantown Cogeneration, L.P. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Petition of 

Indiantown Cogeneration, L.P. for a Declaratory Statement has been furnished by  (*) 

hand delivery, and U.S. Mail this 1 6t” day of August 2004, to the following: 

I*) David Smith 
Office of Generd Counsel 
Room 370 Gunter Building 
Florida Public Service Coinmission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 323 99 

R. Wade Litchfield 
Senior Attorney 
Florida Authorized House Counsel 
Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, FL 33408-0420 

c/ Jo&eph A. McGlotlilin 
- 
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Exhibit A 
Order No. PSC-92-1345-FOF-E1 ~ - 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition €or approval of ) DOCKET NO. 920825-E1 
Amendment No. 2 to agreement f o r  ) ORDER NO. PSC-92-1345-FOF-E1 
purchase of firm capacity and ) ISSUED: 11/23/92 
energy between Indiantown ) 
Cogeneration, L.P. and F lo r ida  ) 
P o w e r  and Light Company. ) 

1 

The following Commissioners participated in the disposition of 
this matter: 

SUSAN F .  CLARK 
J. TERRY DEASON 
BETTY EASLEY 

LUIS J. LAUREDO 

NOTICE O F  PROPOSED AGENCY ACTION 

ORDER APPROVING AMENDMENT TO POWER SALES AGREEMENT 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service 
Commission that the action discussed here in  is preliminary in 
n a t u r e  and will become final unless a person whose interests are 
adversely affected files a petition for a formal proceeding, 
pursuant to Rule 25-22.029, Flor ida  Administrative Code. 

In Order No. 2 4 2 6 9 4 ,  issued April 5, 1991, the Commission 
approved the power sales agreement between Florida Power and Light 
(FPL) and Indiantown Cogeneration, L.P. (ICE). On August 14, 1992, 
FPL f i l e d  a Petition f o r  Approval of Amendment No. 2 of this 
agreement. On September 18, both FPL and ICL filed Memoranda of 
Law supporting the revisions to the contract. 

In its Petition, FPL has requested four modifications. The 
first revision is a limit to the 
maintain records concerning fuel, 
The proposed revision changes the 
3 2  years to 7 years of historic 

time ICL and its suppliers must 
transportation and ash disposal. 
retention requirement from up to 

records.  This seems to be a 
realistic reduction of retention requirements. 

Section 21.2 of the Agreement has also been amended to allow 
ICL to obtain d i rec t  pay letter(s) of credit in lieu of cash 
deposits to a reserve fund- in order to rna5intain Qualifying Facility 
(QF) status. This is a common practice in power sales  agreements. 

con 
e n t  
cos 
the 

The third revision is to the Unit Energy Cost calculation 
t a i n e d  in Appendix I. This Appendix has been replaced in its 
irety to change the methodology used to escalate the Unit Energy- 
t. Originally, the energy payments to ICL were to be based on 
weighted average price in $/Ton of Domestic Spot coal delivered 



ORDER NO. PSC-92-1345-FOF-E1 
DOCKET NO. 9 2 0 8 2 5 - E 1  
PAGE 2 

to St. Johns River Power Park (SJRPP) , provided that the total 
quantity of domestic spot  purchases accounted for at least  20 % of 
the t o t a l  quantity of coal delivered to SJRPP. Beginning with the 
f o u r t h  quarter of 1990, the level of domestic spot purchases at 
SJRPP have continued to remain below the 20% minimum threshold. 
This prompted the parties to amend the methodology in an effort to 
circumvent future administrative difficulties. The proposed 
amendment uses a "bidders listr1 for domestic spot coal delivered to 
SJRPP as a proxy to achieve the 20% threshold. For example, if 
SJRPP had 15% domestic spot deliveries, the "bidders list" would be 
employed to develop a price for the remaining 5% which would then 
be used to calculate a weighted average cost for the entire 2 0 % -  

Finally, Sections 3 . 5 . 2  and 3.5.8 of t he  Agreement have been 
revised to acknowledge that a market price index will be used to 
require ICL to obtain price reopeners in its fuel contracts. 

We find that Amendment No. 2 to the FPL/ICL Power Sales 
Agreement is appropriate. 

It is therefore 

ORDERED that Amendment No. 2 to the Power Sales Agreement 
between Florida Power and L i g h t  Company and Indiantown 
Cogeneration, L . P . ,  as filed August 17, 1992, is hereby approved. 
It is f u r t h e r  

ORDERED that this Order shall become final and the docket 
closed unless an appropriate petition for formal proceeding is 
received by the Division of Records and Reporting, 101 East Gaines 
Street, Tallahassee, Florida 32399-0870, by the close of business 
on the date indicated in t h e  Notice of Further Proceedings or 
Judicial Review, 

By ORDER of the F l o r i d a  Public Service Commission, this 23rd 
day of November, 1992. 

STEVE TRTBBLE, Director 
Division of Records and Reporting 

( S E A L )  

MAP : brni 



ORDER NO. PSC-92-1345-FOF-E1 
DOCKET NO. 920825-E1 
PAGE 3 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

T h e  Florida Public Service Commission is required by Section 
120.59 (4) I Florida Statutes, to notify par t i e s  of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the  relief 
sought. 

not 
2 5 -  
sub 
ord 
R u l  

22 
st 
,er 
e 

The action proposed herein is preliminary in nature and will 
become 
- 0 2 9  , 
.antial 
- may f 

2 5 - 2 2  
i 

ef f e c t i  
Florida 
interest 
.le a pet 
029  ( 4 )  1 

- 
ve or final, except as provided by Rule 
Administrative Code. Any person whose 

s are affected by t h e  action proposed by this 
ition f o r  a formal proceeding, as provided by 
Florida Administrative Code, i n  the form 

provided by Rule 25-22.036 ( 7 )  (a) and (f) , Florida' Administrative 
Code. This petition must be received by the Director, Division of 
Records and Reporting at his office at 101 East Gaines S t r e e t ,  
Tallahassee, Florida 32399-0870, by the close of business on 
December 14, 1992. 

In the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6) , Florida Administrative Code. 

Any objection or pro te s t  filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest per iod .  

If this order becomes final and effective on t h e  date 
described above, any party adversely affected may request j u d i c i a l  
review by the Florida Supreme Court in t he  case of an electric, gas 
or telephone utility or by the First District Court of Appeal in 
the case of a water or wastewater utility by filing a notice of 
appeal with the Director, Division of Records and Reporting and 
filing a copy of the notice of appeal and the filing fee with the 
appropriate c o u r t .  This filing must be completed within thirty 
(30) days of the effective date of this order, pursuant to Rule 
9.110, Florida Rules of Appellate Procedure. The notice of appeal 
must be in the form specified in Rule 9.900 (a) , Florida Rules of 
Appellate Procedure. 



Exhibit B 
Appendix 1.6 of the FPL-ICL PPA 

As Approved by Order No. PSC-92-6345-FOF-E1 



1.6 In the w e n t  of a long term interruption [more t h a n  one full 
quarter)  in up: permanent cancellation of the delivery of c o a l  
to SJflpPc as described i n  S e c t i o n  1 . 4  herein, t h e  P a r t i e s  
shall, wi th in  one year af such interruption o r  cance l l z t ion ,  
agree upon a camparable replacement i n d e x .  Until s u c h  
'%?placement indexg' becomes ef fec t ive ,  the Unit E m r g y  C o s t  

C~ntirjprd to be c a l c u l a t e d  as described in t h i s  Appendix 
S t  but wi th  the foilawing assumptions and ad jus tmerks :  

The guqnt i t ies  of coal assumed to be t a k e n  from each o f  
the the9 cur ren t  long t e r m  domestic contyac tCs)  will be 
t h e  same as t h e y  were during the q u a r t e r  p r i a r  to t h e  
interrupt ion. 

(b) The F.U,3. coal pr ice  will be escalated accord ing  to t h e  
indices  in the SJRPP Long term domestic Appalachian coa l  
contracts which had been i n  e f fec t  until t h e  interruption 
in deliveries. 

The remaining components w i l l ,  c o n t i n u e  to 
acco~ding Go Section I. 3 (ii) . escala%e 

Page I5  
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August 6,2004 

VIA HAND DELIVERY 

n/sr. Timothy Devlin, Director 
Division of Economic Regulation 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 323 99-08 5 0 

Re: Modification to Power Purchase Agreement (“FPL-ICL PPA”) between 
Florida Power & Light Company (“FPL”) and Indiantown Cogeneration, 
L.P. (“ICL”) 

Dear Mr. Devlin: 

Pursuant to Rule 25.17.0836, Florida Administrative Code (“F.A.C.”), this letter serves to 
inform the Division of Economic Regulation that, as explicitly contemplated by and consistent 
with Section 1.6 of Appendix I to Amendment No. 2 to the existing power purchase agreement 
between FPL and ICL (the “FPL-ICL PPA”) previously approved by the Commission, the Unit 
Energy Cost calculation (‘TJEC’’) index has been replaced with a new index (the “Replacement 
Index”) by letter agreement, dated July 29, 2004 ((‘Letter Agreement”), a copy of which is 
enclosed. A copy of the FPL-ICL PPA also is enclosed for reference. 

The original FPL-ICL PPA was signed on May 22, 1990, and was first mended on 
December 5, 1990. The original and amended agreements were approved by the Commission in 
Order No. 24269-A, issued on April 5, 1991, in Docket No. 900731-EQ. A second contract 
amendment was approved by the Commission in Order No. PSC-92-1345-FOF-EQ, issued on 
November 23, 1992, in Docket No. 920825-EI. A power purchase agreement comprising the 
original agreement and two subsequent amendments was approved by the Commission in Order 
No. PSC-01-1614-PAA-EQ7 issued August 8,2001, in Docket No. 010821-EQ. 

3ecause the Replacement Index is explicitly contemplated by the terns of the FPL-ICL 
PPA, the Letter Agreement detailing the revised methodology and associated provisions is 
submitted pursuant to Rule 25.17.0836(3), F.A.C. The FPL-XCL PPA provides in relevant part 
that “[iln the event of a long term interruption (more than one full quarter) in or permanent 
cancellation of the delivery of coal to SJRPP (Saint Johns River Power Park), as described in 
Section 1.4 herein, the Parties shall, within one year of such interruption or cancellation, agree 
upon a comparable replacement index.” Section 1.4 utilizes the change in price to SJRPP of 
Appalachian spot and contract coal in the index. The last delivery of Appalachian Coal used to 

an FPL Group company 



calculate the index occurred on January 3, 2003. 
Appalachian Coal to S W P  are not expected. 

At present, firther deliveries of such 

The Replacement Index will be used in place of Appalachian Coal purchased for SJRPP 
to calculate the F.O.B. mine coal cost component of the UEC. The original index is based on the 
cost o f  Appalachian Coal delivered by rail to SJRPF; the Replacement Index is based on the 
weighted-average price of Appalachian Coal delivered by rail to  Florida utilities. The data used 
to calculate the Replacement Index will be based on the delivered cost of Appalachian Coal to 
power production facilities in Florida as reported to the FPSC andor FERC in Form 423. The 
Replacement Index will comprise data meeting the same coal specifications as the SJRPP coal 
data used in the original index (e.g., specifications such as BTU content, ash content, location-- 
limited to Appalachian Coal, etc.). 

The Letter Agreement provides for reversion to the original index should qualified coal 
deliveries resume to SJRPP in sufficient quantities as specified in the Letter Agreement. Further, 
the Letter Agreement provides a window of time within which &her party may reopen the 
methodology used to calculate the transportation rate if such party believes an alternate 
methodology would provide a better approximation of transportation costs. 

The Letter Agreement has been executed strictly for the purpose of instituting the 
Replacement Index, and does not contain any concession regarding “price, performance, or other 
matter.” Accordingly, the Letter Agreement presents no issue of contract viability. The Letter 
Agreement simply reflects the fulfillment of the parties’ mutual obligation to develop a 
“comparable replacement index.” There is no effect on the project’s in-service date. For these 
reasons, the Letter Agreement containing the Replacement Index does not constitute a material 
change to the FPL-ICL PPA. 

The Replacement Index will enable the parties, in the absence of deliveries of 
Appalachian Coal to SJRPP, to continue to incorporate a comparable measurement of the market 
price of Appalachian Coal into the energy pricing formula of the FPL-ICL PPA. 

If you have questions or would like to discuss this, please contact me at (305 ) 552-4159. 

Sincerely, 

Enclosures 
cc: XCL (with enclosures) 

John A. Hepokoski 



Flgrida Power I& Light Campany 
P,O. Box 029100 
Smi, FJorida 33 1022-91 00 
Attention: Ms, Delia Perez-Alomo 

Re: hdhntown Cogeneration Limited Partnership 
Unit Ehergy Cast Calculntton Kcplacetncnt Irrdrtlr; 

I. 



[he weighted average perccnt chnngs fiam the I ~ s t  quarter of Phase-1 b u g h  thc 
quader for which h e  F,U.B. minc c o d  component of the UEC i s  being calculated in 
Phasc-2. 

The fallowing is a sample F.O.B. m’mc c a d  component calcuIath €or thc fimt quarter 
of 2uu4: 

c Ed culation : 

Avmgc cost of d l  A p p h h . k ~ ~  coal (F.O.B. Mine) lQ-93.- $ I . Q S m t n  
Average east of Replxemmt hdex coal (F,O.B. Mine} 14-04 - $1.322/MMBtu 

2. 

F-0.B. mine component : 

($1035) x ($1.322/$2,09) = $13.28/Mwh 

I 
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Floridn Powgr & Light Compnny 
July, 2004 
Page 4 

SJRPP far each quarter o f  the immcdiakly preceding four quzrrters, The “Rcvcrsim 
Pate” means the beginning of the cdendat quarter in which FPL provides t o  ICL 
written notice, nccornpanicd by doclrrnentation rens~mbly supporting mch notice, that 
the condition in the first sentence orthis pmgtaph Erns been met The F.Q.B, mine 
coal compancnt of the E C  cdcuiation wilI be adjusted by the percent chaagc in the 
pfice ofSlXPP’s Appalachian Coal pnnhases, contract md spot, aa rcrporied on b e  
423 Foms beginning on the Rcvcrsh Date and for each subsequent quartcr, providcd 
that delivahs of Appalachian Coal to S%PP corrtinuc ta be no lcss than twenty (213) 
pemmt by weight of the total Solid FueI deliveries to SJRPP dufing each mbsequent 
calendar qumer. Mer the Reversion Dale, ICL shall provide Wtitien notic~ to FJPL if 
thc condition in the precEditrg sentence; is not being met, The cdcuiation of the D C  
shall bc perfomcd using the RcpJacment hdcx heginning with the 4cnd;lr ¶ m e r  
in which E L  provides such written naticc to RL. 

6, With respect ta b e  calculation of ihe Replacement hdex: 

A 

B- 

- ,. . .  
._..I - -  - 



Norida 'Power & Light Campmy 
Jdy-, 2004 
Page 5 

C. 

D. 

reponcd, Data shall not bc modified in m y  way. TCI thc cxtmt ICL has reason 
lo bdicve Qualified Data has bcm incorrectly parted it shall exclude such 
data firom the calcuIahn a f  the index wd shall sqmtely rqart such excluded 
data. ICL shall provide FPL a s l l m m q  repart af my data that is excludod 
fiorn the calculation a€ thc index far my masan other than not meeting the 
quality specificstions noted above. 

A routed rail deage for m h  purchase will bc calculated fi-orn each supplier's 
mindhad-out ta the plant receiving thc coal by using PCIRail, a ccmmcrcially 
avaiilablc: saRwarc program, uz orher softwrm= program(s) of  method m~tually 
agreed to and approved by ICL md FPL. 



E. 

F. 

G. 



- -  
D. Nuthing in h i ~ ~  Agreement shall require ICL to submit a motion far 

reconsidtmtion of thc FPSC's ordm seferenccd in Paragraph 7 or to a p p d  
such order to the Florida Supreme Court ar any othk  judicial forum, 

~ - 



F'hrida Power & Light Compnny 
July,, 2004 
P3gc 8 

AH no ti fjcations tcquired to be givcn undcr lhis Agreement shaI1 be given in writing. 

This Agreement is binding on and shall inure to the bmcfif ofthe parties and thc 
liccnseess rcpresentatives, msferees, affiliates, subsidiaries, dirccl and indirect 
owners, S U C C ~ E ~ ~ K ,  heirs ardor rrssigm of th$ paflies hereto. T ~ F E  Agreement; 
together with thc PPA, as mended, contains h e  efitirc agreement betwccn the p~rties 
hereto with respect to thc mbfect matters herein, superscd~s my and ail prior a d  and 
written agreemenhi relating hcrcto, andmriy not be modified, amcnded, or ampwed 
txccpl by a ~ t t e n  document exectrted by the Partics ~ C T ~ O .  This Agrecmcnt in. no 
way supersedes, modifies, or mends the PPA, as mended 

Thb Agrement may be exmutcd by the parties in two or more counterpprts, each of 
which 5E251-12 be deemed to bc m original, but all of which shall constitute m c  md the 
s m c  Agrement and n fibCsimiIc signature shaIZ be decsncd to bave the samed€ect as 
an o@nal G g m w h  ant: fully exemted arig'd shall be dh-ibuted to mch party- ' 




