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Case Background 

By Order No. PSC-03- 132O-PAA-EI, issued November 19, 2003, as proposed agency 
action (“PAA Order”), the Commission addressed several complaints by Southeastern Utility 
Services, Inc. (“SUSI”) on behalf of various commercial customers against Florida Power & 
Light Company (“FPL”) concerning alleged over-registration of demand by 1 V thermal demand 
meters. On December 10, 2003, SUSI, along with Ocean Properties, Ltd., J.C. Penney 
Corporation, Dillard’s Department Stores, and Target Stores, Inc. (collectively, “Customers”) 
protested the PAA Order by filing a petition for a formal administrative hearing (“petition for 
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hearing”) on some of the complaints addressed in the PAA Order.’ FPL filed a protest of the 
PAA Order on the same date. 

On September 8,2004, Target Stores, Inc. (“Target”) filed a motion to amend that portion 
of Customers’ petition for hearing that identified the Target stores whose electric meters were 
affected by the PAA Order. Target asserts that its Bonita Springs store (meter nuinber 
lV5774D) was mistakenly iiicluded in the petition, while its Boca Raton store (meter iiuinber 
1V5885D) should have been included in the petition. FPL filed a response in opposition on 
September 13, 2004. By Order No. PSC-04-0934-PCO-E1, issued September 22, 2004, which is 
attached hereto as Attachment A, Target’s motion to amend was denied. On October 4, 2004, 
Customers filed a motion for reconsideration of the order denying Target’s motion to amend. 
FPL responded in opposition on October 1 1,2004. 

On August 24, 2004, Customers filed a motion €or leave to inspect the Customers’ meters 
at issue in this proceeding. On August 3 1,2004, FPL responded in opposition to the motion. By 
Order No. PSC-04-0932-PCO-E1, issued September 22, 2004, which is attached hereto as 
Attachment B, Custorriers’ motion was denied. On October 4, 2004, Customers filed a motion 
for reconsideration of that order. FPL responded in opposition on October 1 1,2004. 

This recommendation addresses Customers ’ motions for reconsideration. The 
Commission has jurisdiction over these matters pursuant to Chapters 120 and 366, Florida 
Statutes. 

’ The Commission subsequently granted a motion by FPL to dismiss SUSI as a party from this proceeding for lack 
of standing. Order No. PSC-04-059 1-PCO-EI, issued June 1 1, 2004 (reconsideration denied). 

-2- 



Docket No. 030623-E1 
Date: October 2 1 2004 

Discussion of Issues 

Issue 1: Should the Commission grant Customers’ motion for reconsideration of Order No. 
PSC-04-0932-PCO-E11? 

Reconiniendation: No. Customers’ motion fur reconsideration fails to identify any point of fact 
or law that the Prehearing Officer overlooked or failed to consider in rendering Order. No: PSC- 
04-0932-PCO-El. (C. KEATING) 

Staff Analysis: The standard of review for a motion for reconsideration of a Prehearing 
Officer’s order is whether the motion identifies a point of fact or law that the Prehearing Officer 
overlooked or failed to consider in rendering the order. $ee Stewart Bonded Warehouse, Inc. v. 
Bevis, 294 So. 2d 315 (Fla. 1974); Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); and 
Pingree v. Quaintance, 394 So. 2d 162 (Fla. lSt DCA 1981). In a motion for reconsideration, it is 
not appropriate to reargue matters that have already been considered. Sherwood v. State, 11 1 So. 
2d 96 (Fla. 3rd DCA 1959); citing State ex.re1. Jaytex Realty Co. v. Green, 105 So. 2d 817 (Fla. 
lSt DCA 1958). Furthermore, a motion for reconsideration should not be granted “based upon an 
arbitrary feeling that a mistake may have been made, but should be based upon specific factual 
matters set forth in the record and susceptible to review.” Steward Bonded Warehouse, Inc. v. 
B evis. 

Customers’ Motion for Reconsideration 

In their motion for reconsideration, Customers address three concerns raised in Order No, 
PSC-04-0932-PCO-E1 with respect to their motion for leave to inspect meters. First, Customers 
address the concern that their motion for leave to inspect meters was a questionable means of 
obtaining discovery when such inspection would typically be sought through a discovery request 
served pursuant to Rule 1.350, Florida Rules of Civil Procedure. Customers state that they had 
informally requested such inspection from FPL but were told in a letter fiorn FPL that it would 
not allow the requested inspection absent an order of the Commission requiring FPL to do so. 
Customers assert that, based on FPL’s position, they did not file a request to inspect the meters 
pursuant to Rule 1.350 because it would have necessarily spawned an objection from FPL and a 
subsequent motion to compel from Customers. Customers argue that their motion to inspect 
avoided the delay, expense, and resources involved in the multi-step process that would have 
been initiated by a discovery request made pursuant to Rule 1.350. Customers assert that the 
Prehearing Officer has the discretion to allow this discovery as the most expeditious and 
practical way to obtain the desired discovery. 

Second, Customers address the concern that “although Customers broached the subject of 
inspecting meters with FPL prior to filing testimony, Customers waited to formally pursue this 
matter until a point at which Customers can no longer present the results of any meter 
inspections as part of their direct or rebuttal case.’’ Customers submit that the proper question i s  
whether the requested discovery is relevant and proper under Rule 1.280, Florida Rules of Civil 
Procedure. Customers assert that if their July 2004 informal request 
relevant and proper under Rule 1.280, FPL had no grounds to refuse 
meters and should not be rewarded for delaying allowable discovery. 

to inspect the meters is 
to provide access to the 
Customers further assert 
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that the opportunity to present information obtained from inspection of the meters may arise 
through cross-examination or redirect testimony at hearing. 

Third, Customers address the concern that the requested inspection of the meters may 
coinpromise the integrity of the meters. Customers suggest that the Prehearing Officer may have 
overlooked an exhibit to their motion that detailed the requested inspections. Custoniers assert 
that their requested inspections can be made by simply removing the meter cover, wliich would 
not disturb the integrity of the meter. 

Customers argue that denial of their motion for leave to inspect meters implicates the 
fundamental fairness o f  this proceeding. Customers note that FPL has consistently argued that 
Customers bear the burden of proving that they are entitled to refunds longer than twelve months 
by demonstrating that the meters began to over-register at a specific time and due to a specific 
cause. Customers further note that FPL has taken the position that changes to the physical 
characteristics of meter components can cause gradual over-registration. Customers submit that 
it is fbndamentally unfair to allow FPL to deny Customers the opportunity to conduct an 
inspection of the meters that could prove or disprove FPL’s position. 

Finally, Customers note that their motion asked that FPL be required to produce these 
meters at hearing. Customers assert that this will not disturb the integrity of the meters and 
would provide the Commission with relevant, informative evidence regarding this case. 

FPL’s Response 

In its response to the motion for reconsideration, FPL contends that Customers fail to 
identify any point of fact or law that the Prehearing Officer allegedly misapprehended or 
overlooked in rendering the Order, but attempt instead to inappropriately raise new arguments to 
persuade the Commission to reconsider the Order. 

First, FPL addresses Customers’ arguments concerning the portion of the Order that 
questions the appropriateness of Customers’ motion for leave to inspect meters as a means to 
obtain discovery. FPL states that Customers’ claim that they filed a motion fur leave to inspect 
meters to avoid the delay, expense, and resources involved in filing a discovery request pursuant 
to Rule 1.350 is an improper new argument and is not a justification for failing to follow the 
Florida Rules of Civil Procedure applicable to discovery in Commission proceedings. Further, 
FPL asserts that Customers do not question the correctness of this portion of the Order. 

Second, FPL addresses Customers’ arguments concerning the portion of the Order that 
addresses the timing of Customers’ motion with respect to the deadlines to prefile direct and 
rebuttal testimony. FPL asserts that the Prehearing Officer found Customers’ lack of diligence to 
be pertinent in view of Customers’ stated purpose for seeking inspection of the meters. 
Referring to exhibits to Customers’ motion and FPL’s response, FPL states that Customers 
initially requested FPL to allow inspection of the meters to assist in the presentation of their 
direct case through prefiled direct testimony. FPL states that, in its response on July 7, 2004, it 
asserted that the meters at issue were the subject of a pending docket and that it was imperative 
to maintain the integrity of the meters in the event further action was ordered by the Commission 
with respect to the meters. FPL further states that its response to Customers sought specific 
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details concerning the inspections Customers wished to conduct so that FPL would have the 
opportunity to respond to the specific requests and the Prehearing Officer could address and 
resolve any issues and preserve the integrity of the meters. FPL asserts that Customers did 
nothing following the July 7 response until they filed the motion for leave to inspect meters on 
August 24, after the time for filing testimony in the docket had expired. FPL asserts that these 
facts confirm “the lack of significance that Customers truly attached to access or inspection of 
these meters . . .. 

, 

7 9  

FPL asserts that Customers, in their motion for reconsideration, attempt to fault FPL for 
Customers’ own lack of diligence in pursuing the requested inspections. FPL asserts that this 
provides no basis for reconsideration. Further, FPL asserts that Customers raise a new argument 
in their motion for recoiisideration by asserting that their request for inspection of the meters 
could produce information that may be used on cross-examination or redirect at hearing. FPL 
argues that this argument is “speculative at best and, at worst, directly inconsistent with 
Customers’ original stated purpose for seeking access to the meters in this docket.” FPL 
contends that this argument is not a point of fact or law that the Prehearing Officer overlooked 
and is thus not grounds for granting reconsideration. 

Third, FPL addresses Customers’ arguments concerning the portion of the Order finding 
that FPL’s concerns over maintaining the integrity of these meters is reasonable and justifiable. 
FPL asserts that Customers offer no point of fact or law on this point that was originally 
presented in their motion but was misapprehended or overlooked by the Prehearing Officer. FPL 
notes that its response to Customers’ motion indicated that the requested inspections would 
disturb the integrity of the meters and impact future testing of the meters. 

FPL contends that the Prehearing Officer properly denied Customers’ motion. FPL 
points out that the discovery cut-off date was September 14, 2004, and argues that Customers 
should not benefit from the last-minute postponement of the September 23,2004, hearing in this 
docket that resulted from Dillard’s filing a Petition for Writ of Prohibition that was denied by the 
First District Court of Appeal. 

Finally, with respect to Customers’ request that FPL be required to produce the meters at 
hearing, FPL states that the Prehearing Officer did not grant this request and that Customers have 
offered no point of fact or law overlooked by the Prehearing Officer in connection with this 
request. 

Analysis 

Pursuant to Rule 1.280(c), Florida Rules of Civil Procedure, which governs discovery in 
the Commission’s proceedings, a court may issue any order to protect a party f?om annoyance, 
embarrassment, oppression, or undue burden or expense that justice requires by, among other 
things, directing that discovery not be had. Pursuant to Rule 28-106.21 1, Florida Administrative 
Code, the Prehearing Officer may issue any orders necessary to effectuate discovery, to prevent 
delay, and to promote the just, speedy, and inexpensive determination of all aspects of the case, 
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In Order No. PSC-04-0932-PCO-EI, the Prehearing Officer determined that, given the 
timing of Customers’ motion, FPL would be unduly burdened if it was required to respond to 
Customers’ request: 

Given the lateness of Customers’ motion in this proceeding and the need to 
provide the parties adequate time to prepare for hearing with some reasonable end 
to discovery, 1 believe it would unduly burden FPL to require it to spend its time 
overseeing inspection of these meters to ensure that the integrity of the meters is 
not compromised. 

Customers’ motion for reconsideration fails to address the primary basis for Order No. 
PSC-04-0932-PCO-EI: given the tiining of Customers’ motion, FPL would be unduly burdened 
if it was required to respond to Customers’ request. Instead the motion for reconsideration 
focuses on other statements in the Order and reargues matters already considered. Staff believes 
that Customers have not identified a point of fact or law that the Prehearing Officer failed to 
consider or overlooked in rendering the Order. 

First, with respect to that portion of the Order questioning Customers’ motion as a means 
to conduct discovery, Customers point out only that the Prehearing Officer has discretion to 
allow discovery to be conducted in an expeditious and practical manner. Customers essentially 
reargue their motion by suggesting that it represents an expeditious and practical means of 
conducting the desired discovery. Certainly, in rendering an order resolving a discovery matter, 
the Prehearing Officer did not overlook his discretion to render such orders. Further, while the 
Prehearing Officer questioned the appropriateness of Customers? motion as a means to conduct 
discovery, the order did not state that this concern represented an independent basis for denial. 
The Prehearing Officer made no finding that Customers’ motion was an improper means to 
conduct discovery. 

Second, with respect to that portion of the Order noting that Customers waited to pursue 
this matter until after all direct and rebuttal testimony had been filed in this proceeding, 
Customers do not identify any point of fact or law that the Prehearing Officer failed to consider 
or overlooked in making this purely factual statement. What Customers appear to be arguing is 
that the Prehearing Officer incorrectly determined that Customers’ motion was “late” because he 
failed to consider that information gleaned through the discovery could possibly be used on 
cross-examination or redirect testimony at hearing. Staff believes that the Prehearing Officer, in 
reaching his conclusion, considered all possible uses of the infomation that may come from the 
requested discovery along with the timing of the motion in relation to the hearing and the burden 
on FPL. Further, while the Prehearing Officer noted that Customers did not formally pursue this 
matter until a point at- which they could no longer present the results as part of their direct or 
rebuttal case, the order did not rely upon that fact as an independent basis for denial. 

Customers suggest that, in noting the timing of Customers’ motion, the Prehearing 
Officer failed to address the proper question of whether the requested discovery was relevant and 
proper under Rule 1.280, Florida Rules of Civil Procedure. Staff believes that the timing of 
Customers’ motion and the relevance of the requested inspections are two completely distinct 
matters. Staff notes that the Prehearing Officer never questioned the relevance of the requested 
discovery. 

- 6 -  



Docket No. 030423-E1 
Date: October 21,2004 

Third, with respect to that portion of the Order finding that FPL’s concerns over 
maintaining the integrity of its meters are reasonable, Customers merely reargue matters already 
considered by the Prehearing Officer. Customers assert that the Preliearing Officer may have 
overlooked an exhibit to their motion that details the requested inspections. Given that this 
exhibit is not only mentioned in the Order but also attached to the Order for reference, staff 
believes the Prehearing Officer clearly considered the exhibit. The Prehearing Officer found, 
based on the parties’ pleadings, that concenis raised by FPL over maintaining the integrity of the 
meters in dispute were reasonable and justifiable conceim. The Prehearing Officer noted that 
the Commission could, in reaching a decision on this case, require some further testing or other 
action be taken with respect to these meters. Clearly, the Prehearing Officer took into account 
the nature of the specific inspections requested as well as FPL’s coiiceriis about the specific 
inspections requested. 

Finally, staff recognizes that the Order does not explicitly address that portion of 
Customers’ motion requesting that FPL be required to produce the meters at hearing. Staff notes 
that this portion of Customers’ motion appears as only two sentences at the end of a paragraph 
that attempts to explain why the meters should be made available for inspection. In this regard, 
the motion simply states: 

Customers also seek to have FPL produce these meters at hearing. These meters 
are the key evidence in this proceeding and should be available to the 
Commission during hearing. 

Staff believes the Prehearing Officer viewed this request as part and parcel of the request 
to inspect the meters rather than as a separate request. The argument that the meters are key 
evidence in this proceeding was used throughout Customers’ motion to support its request to 
inspect the meters. Staff believes that the Prehearing Officer considered this argument in 
rendering the Order and that Customers have failed to identify a point of fact or law that was not 
considered by the Prehearing Officer in rendering the Order. 

Based on this analysis, staff recommends that Customers’ motion for reconsideration of 
Order No. PSC-04-0932-PCO-E1 be denied because it fails to identify any point of fact or law 
that the Prehearing Officer overlooked or failed to consider in rendering the Order. 
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Issue 2: Should the Commission grant Customers’ motion for reconsideration of Order No. 
PSC-04-0934-PCO-EI? 

Recommendation: No. Customers’ motion for reconsideration fails to identify any point of fact 
or law that the Prehearing Officer overlooked or failed to consider in rendering Order No. PSC- 
04-0934-PCO-EI. (C. KEATTNG) 

Staff Analysis: The standard of review set forth in Issue 1 is applicable to this issue, too. 

Customers’ Motion for Reconsideration 

In their niotioii for reconsideration, Customers assert that the only basis stated in the 
Order for denying Target’s motion was that amending the petition would unduly prejudice FPL. 
Customers assert that the Prehearing Officer overlooked the fact that FPL’s response to the 
motion did not assert that FPL would be prejudiced if Target’s motion were to be granted. 

Customers assert that they seek only to correct a scrivener’s error in their petition for 
hearing. Customers contend that the only potential prejudice to FPL is that the prefiled 
testimony of FPL witness Rosemary Morley does not include a refund calculation for the meter 
that Target attempts to substitute. Customers state that Target would stipulate to FPL’s 
substitution of testimony to include this meter. In addition, Customers cite to a portion of 
Newman v. State Farm Mutual Automobile Insurance C O . ~  which states: 

. . . leave to amend pleadings “shall be freely granted where justice so requires.” 
Although the policy in Florida to liberally allow amendments where justice 
requires diminishes as the case progresses to trial, in exercising its discretion to 
allow the amendment, the trial court should weigh the amendment in terms of the 
prejudice to the opposing party in the preparation for trial. If the amendment 
simply restates an issue already present in the case of which the opposing party is 
aware and needs no extensive preparation for trial, then there may be no prejudice 
to the opposing party and great prejudice to the moving party to deny the 
amendment. (Citations ~rni t ted)~ 

Customers assert that the Newman case describes the present situation. Customers 
contend that FPL was made aware that a meter was misidentified through the prefiled testimony 
of Customers’ witness George Brown which referenced the meter Target now wishes to include. 
Customers assert that Target will be greatly prejudiced if this substitution i s  not allowed. 

FPL’s Response 

In its response, FPL argues that Customers’ motion for reconsideration should be denied 
because it fails to identify any point of fact or law that the Prehearing Officer overlooked in 
denying Target’s motion to amend. FPL asserts that, instead, Customers seek to expand Target’s 
motion to amend by alleging new facts and new legal argument. FPL contends that such new 
arguments could not have been overlooked by the Prehearing Officer because they were not 

858 So. 2d 1205, 1206 (Fla, 4‘” DCA 2003) 
- Id. 
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raised in the initial motion to amend. FPL, citing Order No. PSC-92-0232-FOF-TL, notes that 
the Commission has previously found that i t  is inappropriate to raise new arguments on 
reconsideration. 

FPL also contends that, as a matter of law, Target has waived its opportunity to protest 
the PAA Order with respect to the Boca Raton meter. As it argued in its response to the motion 
to amend, FPL argues that because Target did not timely place the Boca Raton meter in its 
petition for hearing, the Coniinissioii PAA Order is deemed final with respect to that meter 
pursuant to Section 120.8 1 ( I  3)(b), Florida Statutes. FPL notes that the Prehearing Officer found 
it unnecessary to reach this point. 

Analysis 

Pursuant to Rule 28- 106.202, Florida Administrative Code, “[tlhe petitioner may amend 
the petition after the designation of the presiding officer only upon order of the presiding 
officer.” Until hearing, the “presiding officer” in Commission proceedings is the Prehearing 
Officer. 

In Order No, PSC-04-0934-PCO-EI, the Prehearing Officer noted that by the time 
Customers filed their motion to amend, nine months had passed since the Customers’ petition for 
hearing was filed, all testimony had been filed, the prehearing conference had been conducted, 
and only 15 days remained prior to hearing. In addition, almost all discovery had been 
completed. The Prehearing Officer found: 

At this very late stage in this proceeding, FPL would be unduly prejudiced if 
Target were permitted to remove and replace one of the meters that it specifically 
put at issue nine months ago and that FPL has prepared its case around. Under 
these circumstances, I decline to grant Target’s leave to amend. 

Customers assert that the Prehearing Officer overlooked the fact that FPL’ s response to 
the motion to amend did not assert that FPL would be prejudiced if the motion were granted. 
Staff believes the Prehearing Officer was well aware of the contents of the parties’ pleadings 
and, regardless, that the decisions of a Commissioner sitting as a Prehearing Officer should not 
be constrained by the arguments of the parties. The Prehearing Officer’s role, in part, is to “issue 
any order necessary to effectuate discovery, to prevent delay, and to promote the just, speedy, 
and inexpensive determination of all aspects of the case . . .. In serving this role, the 
Prehearing Officer must be able to exercise some discretion beyond the scope of parties’ 
pleadings. 

I 

7 34 

Customers’ reference to the Newrnan case in their motion for reconsideration was not 
included in Customers’ motion to amend. The Commission has previously found that where a 
motion for reconsideration “more fully develops the arguments in the initial request and adds 
entirely new arguments . . * not included in the Company’s initial pleading,’’ such new arguments 

Rule 28-106.21 I ,  Florida Administrative Code. 
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and explanations are not appropriate matters for rec~nsideration.~ Regardless, staff believes that 
the Prehearing Officer considered and weighed the potential prejudice to each party in reaching 
his decision, consistent with the Newman decision. 

For the reasons set forth above, staff recommends that Customers’ inotioii for 
reconsideration of Order No. PSC-04-0934-PCO-E11 be denied because it fails to identify any 
point of fact or law that the Prehearing Officer overlooked or failed to consider in rendering the 
Order. 

j Order No. PSC-92-0132-FOF-TL, issued March 3 1, 1992, in Docket No. 900633-TL, In re: Development of local 
exchange telephone company cost studv methodology(ies), at page 2 
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Issue 3: Should this docket be closed? 

Recommendation: No. This docket should remain open to allow this matter to proceed to 
hearing. (C. KEATNG) 

Staff Analysis: No. This docket should remain open to allow this matter to proceed to hearing. 
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ATTACHMENT A 

BEFORE THE PUBLIC SERVICE COMMISSION 

DOCKET NO. 030623-EI 
ORDER NO. PSC-04-0934-PCO-E1 
ISSUED: September 22, 2004 

I 

ORDER DENYING MOTION TO AMEND PETITION FOR 
FORMAL ADMTNTSTRATNE HEARING 

By Order No. PSC-O3-1320-PAA-EI, issued November 19, 2003, as proposed agency 
action (“PAA Order”), the Commission addressed several complaints by Southeastern Utility 
Services, Inc. (‘WJSI”) on behalf of various commercial Customers against Florida Power & 
Light Company (“FPL”) concerning alleged over-registration of demand by 1 V thermal demand 
meters. On December 10, 2003, SUSI, along with Ocean Properties, Ltd., J.C. Penney 
Corporation, Dillard’s Department Stores, and Target Stores, Inc. (collectively, “Customers”) 
protested the PAA Order by filing a petition for a formal administrative hearing (“petition for 
hearing”) on some o f  the complaints addressed in the PAA Order.’ FPL filed a protest of the 
PAA Order on the same date. 

On September 8,2004, Targel Stores, Inc. (“Target”) filed a motion to amend that portion 
of Customers’ petition for hearing that identified the Target stores whose electric meters were 
affected by the PAA Order. FPL filed a response in opposition on September 13,2004. 

Rule 28-106.21 I ,  Florida Administrative Code, grants broad authority to “issue any 
orders necessary to effectuate discovery, to prevent delay, and to promote the just, speedy, and 
inexpensive determination of all aspects of the case . . .-” Based upon this authority, and having 
considered the motion and response, my findings are set forth below. 

Target’s Motion 

In support of its motion, Target asserts that it recently became aware that it included one 
location in Customers’ petition for hearing that it should not have, and omitted one store that 
should haw been included in its petition for hearing. Specifically, Target asserts that its Bonita 
Springs store (meter number 1V5774D) was mistakenly included in the petition, while its Boca 
Raton store (meter number 1V5385D) should have been included in the petition. Target states 

- 
The Commission subsequently granted a motion by FPL to dismiss SUSI as a party 

from this proceeding for lack of standing. Order No. PSC-04-0591-PCO-E1, issued June 11, 
2004 (reconsideration denied). 
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that the meter at its Boca Raton store over-registered demand at 4.85% when tested by FPL on 
May 21,2003. 

Target asserts that this error was an oversight and requests permission to amend its 
petition for hearing to address this error. Target asserts that this type of amendment is expressly 
allowed by Rule 28- 106.202, Florida Administrative Code. Further, Target cites Willard v. 
WillinRharn, 374 So. 2d 556 (Fh. 4th DCA 1979) for the proposition that leave to amend should 
be freely granted. Target asserts that because Customers and Commission staff have both filed 
testimony that address the Boca Raton store that Target wishes to include in this docket, neither 
would suffer prejudice. 

FPL’s Response 

In response, FPL argues that Target’s motion to amend should be denied. FPL states that 
Target provides no legal. support for the relief it seeks. FPL asserts that the applicable law is 
found in Section 120.8 1 ( 1  3)(b), Florida Statutes, which provides that a hearing on an objection 
to proposed agency action of the Commission may only address the issues in dispute and that 
issues in the proposed action not in dispute are deemed stipulated. FPL states that Target failed 
to timely place the Boca Raton meter in dispute in its petition for hearing, thus, as a matter of 
law, the determinations in the PAA Order apply to the Boca Raton store and are deemed final. 
FPL contends that the Willard case cited by target is inapposite because it did not involve 
proposed agency action of the Commission subject to the provisions of Section 120.81( 13)(b), 
Florida Statutes. 

Findings 

Upon review of the motion and response, Target’s motion is hereby denied. Customers’ 
petition for hearing was filed December 10, 2003, and a hearing was subsequently set for 
September 28, 2004. The hearing was later rescheduled for September 23, 2004. The parties 
commenced discovery in January 2004. Pursuant to the Order Establishing Procedure for this 
docket, issued June 9, 2003, controlling dates were established for the conduct of this 
proceeding. Pursuant to those controlling dates, parties’ direct and rebuttal testimony and 
exhibits were filed July 12, 2004, and August 16, 2004, respectively. The last event scheduled 
prior to the hearing in this docket was tbe Prehearing Conference held August 30, 2004. Eight 
days afiw the Preheanng Conference and only fifteen days prior to the hearing, Target filed its 
motion to amend Customers’ petition for hearing to substitute a meter previously not put at issue 
by the petition for a meter that was put at issue by the petition. At this very late stage in this 
proceeding, FPL would be unduly prejudiced if Target were permitted to remove and replace one 
of the meters that ~t specifically put at issue nine months ago and that FPL has prepared its case 
around. Under these circumstances, I decline to grant Target’s leave to amend. 
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Based on the foregoing, it is 

ORDERED by Cornmissioncr Charles M' Davidson, as Prehearing Officer, that Target's 
motion to amend Customers' petition for formal administrative.heanng is denied. 

By ORDER of Commissioner Charles M. Davidson, as Prehearing Officer, this 22nd 
dayof September , .  2004 

Commissioner and Preheariiig Officer 

( S E A . L )  

WCK 

NOTICE OF FURTHER PROCEED.mGS_QR_JUDICTAL REVIEW 

The Florida Public Service Cornrnissioii is required by Scctioii 120.569( I),  Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be constnied to mean all requests for an 
administrative hearing or judicial review will be granted or result in the reliel'sought. 

Mediation may be available on a case-by-case basis. If mediatjon is conducted, it does 
not afFect a substantially interested person's right to a hearing. 

Any party adversely ai'fected by this order, which is preliminary, proFedural or 
intermediate in nature, may request: ( I )  reconsideration within 10 days pursuant to Rule 25- 
22.0376, Florida Adrninistrativc Code; or (2) judicial review by the Florida Supreme Court, in 
the case of an electric, gas or telephone utility, or the First District Court or  Appeal, in the case 
of a water or waslewater utility. A motion for rcconsideration shall be filed with the Director, 
Division of the Conmission Clerk and Adminislrative Services, in the foini prescribed by Rule 
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25-22.060, Florida Administrative Code. Judicial review of a preliminary, procedural or 
intermediate d i n g  or order is available if review of the final action will not provide an adequate 
remedy. Such review may be requested from the appropriate court, as described above, pursuant 
to Rule 9.100, Florida Rules of Appellate Procedure. 
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BEFORE THE PUBLIC SERVICE COMMISSION 

In re: Complaints by Ocean Properties, Ltd., DOCKET NO. 030623-E1 
J.C. Penney Corp., Target Stores, Inc., and ORDER NO. PSC-04-0932-PCO-E1 
Dillard’s Department Stores, hc. against ISSUED: September 22,2004 
Florida Power & Light Company concerning i thermal demand meter error. 

ORDER DENYING MOTION FOR LEAVE TO INSPECT METERS 

On August 24, 2004, Ocean Properties, Ltd., J.C. Penney Corp., Dillard’s Department 
Stores, IC., and Target Stores, Inc, (“Customers”) filed a motion for leave to inspect the 
Customers’ meters at issue in this proceeding. On August 31, 2004, Florida Power & Light 
Company (FPL) responded in opposition to the motion. 

Rule 28- 106.2 1 I, Florida Administrative Code, grants broad authority to “issue any 
orders necessary to effectuate discovery, to prevent delay, and to promote the just, speedy, and 
inexpensive determination of all aspects of the case . . -.’’ Based upon this authority, and having 
considered the motion and response, my findings are set forth below. 

Customers’ Motion 

In their motion, Customers state that in early July 2004 they informally asked FPL to 
allow them access to the meters that are the subject of this docket for the purpose of inspecting 
the meters. Ln a letter dated July 7,2004, FPL responded by refusing to allow Customers access 
to the meters without authorization from the Commission. 

Customers seek to inspect these meters to determine whether any components in thc 
meters have failed or degraded or whether there have been physical changes to the meters that 
impact demand registration. Customers’ theory of this case is that improper calibration of these 
meters has caused the meters to over-register. Customers note that FPL advocates a theory in 
which the meters degrade over time as the physical characteristics of the components change. 
Customers dispute FPL’s theory and assert that they should be allowed access to inspect the 
meters to determine whether there have been any physical changes to the meters’ components. 
Customers contend that without access to the meters in question, they have been prevented &om 
making a determination of any cause of demand over-registration other than mis-calibration. 
Customers believe that confirmation of their theory would entitle them to rehnds for the entire 
period that the meters were installed rather than the twelve month refund period supported by 
FPL. 

Customers note that FPL has sole access to, and control of, the meters in question. 
Customers assert that it is necessary to have access to the meters as evidence in order to meet 
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their burden of proof. To support their position concerning the disputed period of potential 
rehnd, Customers argue that they are entitled to obtain the evidence necessary to meet this 
burden. In their motion, Customers propose a nine-point inspection and test plan, which is 
attached hereto as Attachment A and incorporated herein by reference, to achieve this end. 
Further, Customers request that FPL be required to produce these meters at hearing. 

FPL’s Response 

Ln its response, FPL asserts that it could not grant Customers’ informal request to inspect 
thesc meters without Commission approval. FPL notes that in its letter of July 7, 2004, in 
response to Customers’ request, FPL pointed out that the meters at issue were the subject of a 
Commission docket and stressed the importance of maintaining the integrity of the meters. In its 
July 7 letter, FPL stated a concern that the Commission may require it to take further action with 
respect to the meters, therefore FPL did not want to compromise the condition of the meters 
through an inspection process. FPL further states that the requested tests and procedures on the 
meters are not captured in the Commission’s rules. FPL states that it advised the Customers’ 
counsel to set forth details of the proposed inspections with the Prehearing Officer so an order 
authorizing any actions could either be granted or denied. 

FPL argues that Customers’ motion should be denied as an “eleventh hour” attempt by 
Customers’ to conduct discovery in an attempt to meet their burden of proof in this case. FPL 
contends that the issue of inspecting meters should have been resolved prior to the filing of all 
testimony in this case, and further states that there is not a good reason for the tardiness of this 
request. FPL asserts that if Customers needed additional time to complete discovery necessary 
to make their prima facie case, they should have done so prior to their prefiled direct testimony 
on July 12, 2004. FPL states that Customers should not be rewarded for a lack of diligence in 
pursuing a request through the Prehearing Officer that they believe necessary to meet their 
burden of proof. FPL asserts that it would be prejudiced in its efforts to prepare for final hearing 
in this docket by Customers’ late request. 

FPL states that if the Prehearing Officer determines it necessary to authorize some level 
of meter examination, “necessary restrictions” should be placed on any such inspections to 
ensure FPL’s physical custody and control of the meters and that the integrity of the meters is 
maintained. FPL notes that Commission staff witness Matlock has filed testimony in this docket 
recommending that the meters at issue be retested, FPL asks that any proposed inspections be 
designed so as not to compromise the integrity and stability of the meters in the event the 
Commission orders retesting or some other further action with these meters. Specifically, FPL 
asks that the Comiission prohibit inspections that involve touching or moving interior 
components of the meter. 
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Findings 

Upon review of the motion and response, Customers’ motion is hereby denied. 
Preliminarily, I note that Customers’ motion is, in essence, a motion to compel FPL to respond to 
discovery that was never formally served on FPL. Whether this motion is the proper procedural 
vehicle for Customers to make their request to inspect meters is questionable. Rule 1.350, 
Florida Rules of Civil Proqedure, is applicable to this proceeding through Rule 28-1 06.206, 
Florida Administrative Code, and allows a party to request inspection of documents and tangible 
things in the possession, custody, or control of another party, provided such things are within the 
scope of Rule 1.280(b), Florida Rules of Civil Procedure. Customers are clearly familiar with 
Rule 1.350 as they have previously, in this docket, requested inspection of tangible things from 
FPL pursuant to Rule 1.350. 

I also note that Customers’ motion comes after all direct and rebuttal testimony has been 
prefiied in this docket. Thus, although Customers broached the subject of inspecting these 
meters with FPL prior to filing their testimony, Customers waited to formally pursue this matter 
until a point at which Customers can no longer present the resuIts of any meter inspections as 
part of their direct or rebuttal case. 

Further, FPL’s concerns over maintaining the integtity of these meters are reasonable and 
justifiable concerns. As FPL suggests, this Commission could require some further testing ox 
other action be taken with respect to these meters as a result of this proceeding. Given the 
lateness of Customers’ motion in this proceeding and the need to provide the parties adequate 
time to prepare for hearing with some reasonable end to discovery, I believe it would unduly 
burden FPL to require it to spend its time overseeing inspection of these meters to ensure that the 
integrity of the meters is not compromised. 

For these reasons, I deny Customers’ motion for leave to inspect the meters at issue in 
this case. 

Based on the foregoing, it is 

ORDERED by Commissioner Charles M. Davidson, as Prehearkg Officer, that 
Customers’ motion for leave to inspect meters is denied. 
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By ORDER of Commissioner Charles M. Davidson, as Prcheall-ing Ol'ficer, this 22ncl 
dayof September , 2004 . 

Commissioner and Prehearing Officer 

( S E A L )  

WCK 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 12O.569( 11, Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Conimission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hcaring or judicial review will be granted or result in the relief sought. 

Mediation may be available on a case-by-case basis. If mediation is conducted, it does 
not affect a substantially interested person's right to a hearing. 

A n y  party advcrsely affected by this order, which is preliminary, procedural or 
intermediate in nature, may request: (1) reconsideration within 10 days pursuant to Rule 25- 
22.0376, Florida Administrative Code; or (2) judicial review by thc Florida Supreme Court, in 
the case of an electric, gas or telephone utility, or the First District Court of Appcal, in the case 
of a water or wastewater utility. A motion far reconsideration shall be filed with the Director, 
Division of the Commission Clerk and Administrative Services, in the form prescribed by Rule 
25-22.060, Florida Administrative Code, Judicial review of a preliminary, procedural or 
intermediate ruling or order is available if review of the final action will not providc an adequate 
remedy. Such review may be requested from the appropriate court, as described abovc, pursuant 
lo Rulc 9.100, Florida Rules of Appellate Procedure. 
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Ex11 i bit “By’ 

Our proposed inspection will include: 

ATTACHMENT B 

1. 
obstruct movement of the disk or demand needles, etc. 

Visual inspection for any signs of tampering, holes in canopy, foreign objects that may 

2. Check that the req$ lever strikes [he black maximum pointer properly. 
U 

3 + 

corrosion, distortion, colinectbn to iinkage chains, tracking on capstans, etc. 
Removal of the cpnopy to visually inspect, adjustment springs(zero &full-scale) for 

4. Check that capstans are securely in place and do not rotate with slight pressure. 

5. Visual inspection of all solder joints and wires for shorting, opens, or broken joints. 

6. 
clearance for free rnovement,,contact point to one another. 

Visual inspection of indicating demand needles (pointers red and black) for bends, 

7. Visual inspection of red indicating pointer bearing for bends, clearance for free 
movement. Move black maximuin pointer across the scale to determine adequate fiktion. Place 
black maximum pointer at any point on thc scale without contact of the red needle and tap for 
fiiction check. 

8. 
circuits. Visually check for any signs of arching, burns, discoloration, melted components or 
other indications that lightening may have stiuck the meter or the meter may have experienced an 
extreme over load. 

With ohm meter check for continuity of circuits, solder joints, and resistance of heater 

9. 
scoring ar wear. 

Visual inspection of front and rear bearings for foreign object contamination and signs of 
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