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On behalf of the Florida Public Telecommunication Association, attached please find the
FPTA's Notice of Appeal. The Notice of Appeal is filed in In Re: Petition of Florida
Public Telecommunications Association for Expedited Review of BellSouth
Telecommunications, Inc.'s Tariffs with respect Rates for Payphone Line Access, Usage, and
Features, Docket No. 030300-TP. The attached pdf document is 26 pages in length and

consists of the two page Notice of Appeal and attaches this Commission's Order Number
PSC-04-0974-FOF-TP, which is 24 pages in length.
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Docket No.: 030300-TP

COMMISSION

CLERK

Florida Public Telecommunications
Association, Inc., a Florida non-profit
corporation, '

Petitioner/Appellant,
VS.
The Florida Publi¢ Service Commission,
an administrative agency of the State of
Florida, and Bellsouth Telecommunications,

Inc., a foreign corporation,

Respondent/Appellees.

NOTICE OF APPEAL
NOTICE IS GIVEN that Florida Public Telecommunications Association, Inc.
Petitioner/Appellant, appeals to the Florida Supreme Court the order of the Commission rendered
on October 22, 2004. The nature of the order is a final order regarding the Florida Public
Telecommunications Association, Inc.’s Petition for Ex'pédited Review of BellSouth
Telecommunications, Inc.’s Tariffs with respect Rates for Payphone Line Access, Usage, and

Features (a copy of said final order is attached hereto).
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WE HEREBY CERTIFY that a true and correct copy of the foregoing was this ZZ day

of November, 2004, served by mail on: Meredith E. Mays, Regulatory Counsel, BellSouth
Corporation Legal Department, 675 West Peachtree Street, Suite 4300, Atlanta, 'Georgia 30375-
0001; Nancy White, General Counsel — Florida, BellSouth Telecommunications, Inc., 150 West
Flagler Street, Suite 1910, Miami, Florida 33130; Lee Fordham, Staff Counsel Florida Public Service
Commission, Gerald L. Gunter Building, 2540 Shumard Oak Blvd., Tallahassee, FL 32399-0850.

Respectfully submitted,

TOBIN & REYES, P.A.

Attorneys for Defendants

7251 W. Palmetto Park Rd., Suite 205

Boca Raton, Florida 33433

Phone: (561) 620-0656
Fax: (561) 620-0657

e

David S. Tobin
Fla. Bar No. 864277

$:ADavid Tobin\My Documents\FPTA\New Services Test\BellSouth Florida PSC Docket\n-appeal . wpd
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FINAL ORDER ON ARBITRATION OF COMPLAJNT

Case Background“

A. Procedural Hlstory FCC

Begmmng in the fall of 1996 the FCC 1ssued a senes of payphone orders unplementmg i
~ Section 276 of the Telecommumcatmns Act, (the Act) z Among other. thmgs, the Payphone
-Orders established that mtrastate rates for pay telephone access service (PTAS) lines ‘must
" comply with the new.services ‘test (N ST).”The NST was developed to prevent 1LECs from’ settmg
o excessively hlgh prices and 1o protect against dlscnmmatory pricing. . As such, the NST requires

a LEC to provide cost data to establish that the rate fot a service will not récover more than'a Just'
~and reasonable port1on of the carrier’s’ overhead costs and’ the - service’s direct eosts v
Payphone Orders prov1ded spemﬁc standards for the xmplementauon of Sectlon 27 of the Act
many of which were not new staridards but had been in- ‘place for many -years, 1
Computer I Guidelines.> The FCC reqmred all local exchange carriers (LECs) to file mtrastate
tariffs by April 15, 1997 for payphone access services that: (a) were cost- based; (b)- consmtent
with Sec‘don 276 of the Act; c) non- dlscnmmatoxy, and (d) in comphanoe Wlth the’ FCC’s new

services test.”

On April 10, 1997, the reglonal Bell operatmg compames (RBOCs or BOCs), mcludmg
BellSouth Telecommunications, Inc. (BellSouth) aclmowledged the FCC’s requirement -that
PTAS rates comply with Section 276 and the Payphone Orders, but asked the FCC fora warver
mdncatmg that more time was necessary to. comply with that requlrement In makmg this request
for a waiver, the RBOCs stated that “they voluntanly comrmt to relmburse or promde credlt to

w °e °

© ! Implementation of the Pay Telephone Reclasmficanon and Compensahon Prowsmns of the 'I‘elecoin Act of
1996, CC Docket 96-128, First Report and Order," 11 FCC Rcd. 20541 (1996); O;dcr.on Reconszderatlon, 11 FCC
Red. 21233 (1996), aff’d in part and remanded in part sub nom., I1l. Public’ Teles .nmr Ass’nv. FCC, 117 F.3d 555
(D.C. Cir. 1997); First Clarification Order, 12 FCC Red: 20997 (Com. Car. Bur. 199 : Second Clatification Order,
12 FCC Red. 21370 (Com. Car. Bur. 1997); Second chort and Order; 13 FCC Red. 1’7’78 (1997), aﬁ’d in part and
remanded in part, Sub nom,, MCI Telecoms Corp..v. FCC, 143 ¥.3d 606 (D.C. Cir, 1998) Third Report and Oxder, °
on Reconsideration of the Second Report and. Order, 14 FCC Red.’ 2545 (1999), aff'd, American Public
Communications Council, Inc. v. FCC, 215 F 3d 51 (D C. Cir. 2000) (unleSs mdmdually referred to, _cgllectwcly
‘hereinafter the “Payphone Orders™). . : ’

28276 apphes only to the BOCs

g In the Matier of Computer It Remand Proceedmgs ‘Belt Operatmg Company Safeguards and Tlerl Local
" Exchange Company Safeguards, CC Docket No 90 623 Report and Order, 6 FCC Rcd 7571 (De '.:20
- _I991)(ComputerHI) e ey Lk g b :

T £ Payphone Clar;ﬁcanon Order 13 FCC Rcd at 1780 1]2 c1tmg Payphone Reconsxderauon Order, 11 FCC Rcd'
Tat21308. , : coo
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" those purchasmgme services back to Apnl 15 1997’ . ‘to the extent that the new tariff rates

" are’ lower ‘than the existing ones.”™ (Second Waiver. Order, 113)- The FCC:granted a limited
- waiver ‘umtil May 19, 1997, thus enabling:the. BOCS to  collect -dial-around compensation, "
* contingent upor: t the BOCs mtrastate PTAS ratcs bemg 1 comp. 1ance Wlth Scctlon 276' of tha ;
a Act (Id 1[25) N :

P In March of 2000 the. FCC’S Common Camer'”Buxeau (the Bureau) iss
Wzsconsm Order, after the Wlsconsm Pubhc Sermce Commiission - decided- th
jurisdiction under state law to review LECS’ PTAS rates. The Bureau found that total element'
long run incremental cost (TELRIC) was the preSumptwe measure of NST- comphant rates. The
" Bureau’s order, by, its express terms; applied - only “to +the LECs in Wisconsin’ specifically
.1dent1ﬁed herein.” (First Wisconsin Order 413) “The Bureau’s order was appealed to the FCC,
~ and on January 31,2002, th FCC 1ssued the Second Wzscon.s'm Order

. ‘ econd Wtsconsm O_‘ er to “. . . .assist states in applylng the NST to
T "-fBOCs mu'astate payphone"hne rates'in order to ensure comphance with the Payphone Orders
and: Congress directives in - ‘section - 276.” (Second Wisconsin - Order, §12) - In.its.-Second

. Wisconsin' Order the FCC -clarified and further 1nterpreted the requirements of. Sectlon 276 of
_ the Act and the apphcahon of the NST spccuﬂcally to pay telephone access rates.”In that ‘order,

- the FCC found that: (i) Section 276 requires - BOCs to set their intrastate payphone line rates,
E including usage rates, in comphance with the NST; (i) intrastate payphone service rates must be
calculated using a forward lookinig, dlrect cost methodology. such as: TELRIC or TSLRIC; (111)
overhead loading rates for payphone lines must be- cost-based, may be calculated . using
‘unbundled network element (UNE) overhead 1oad1ng factors, and may not be set’ amﬁcmlly high

in order to subsidize or. contribute- to other local exchange services; addmonally, any.overhead

. ailocatlons for payphone services thai represent a significant departure from overhead allocations
- for UNE services must] ‘.Justlﬁed by the local exchange company; and (w) in estabhshmg its
- cost-based, statc-tanffed;rates a BOC must reduce the monthly per line rate determined under
- the new ‘services:test by the amount of the federally tanffed subscnber Ime charge or end user

w}commcm hne charge (EUCL) ad, 1]68) ,

- B'. Pmor Commlsslon Actmty Regar ng BellSouth’s PTAS Rates Gl

L% On August 11, 1998 in Docket No 970281—TL we. 1ssued a Notice of Proposed Agency
: ’Actlon Order Am)rovmg Federally Mandated Intrastate Tanffs For Basic Pavphone Servme In

N In the Matter of. Wxsconsm Pubhc Sennce Commlssmn Ordel Dxrectmg F]lmgs 15 FCC Rcd 9978 (Com.
;b Car Bur 2000) (“Flrst isconsin Ordcx”)( BeliSouth refcrs 10 thls ordcr as t}i' “Bureau Ordcr”)

K In the Matter of Wisconsin Public Serv1ce_C"vmrmssxon Ordcr Dncctmg Fﬂmg,s, Mcmorandum Opuuon and

o Order, 17 FCC Rcd 2051 '(2002) (“Second Wlséonsm Order”)(BellSouth rnfers to this order as the “W1sconsm
A 5 Order”) ' o e 4

, ,}FOF—TL("P_TAAS Of}ler"'). S
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that order, we found that the existing incumbent Jocal exchange company tariffs for payphone
line services were cost-based, consistent with Section 276 of the Telecommunications Act of
1996, and non-discriminatory. We noted that Florida was unique relative to ofher states, as it had
long had payphone tariffs in place. Moreover, we referred to three prior ev1denuary hearmgs and
two stipulations, rate reductions, and other actions we had taken to ensure an open pay telephone
market. The FPTA protested the PAA order but subsequently withdrew its protest, and the Oro/«
became final on January 19, 19992

C. Procedural History: Current Docket

The FPTA filed its Petition for Expedited Review of BeliSouth’s Tariffs with Respect to

Rates for Payphone Line Access, Usage, and Features on March 26, 2003. In doing so, the
FPTA sought both refunds and new PTAS rates. At the time the FPTA filed its petition, the
Second Wisconsin Order was on appeal. Oun July 11, 2003, the United States Court of Appeals,
District of Columbia Circuit, affirmed the FCC’s Second. Wisconsin Order, which it found
“cstablishes a rule that affects payphone line rates in every state.” The FCC’s ongma]

Payphone Orders and the implementation of those orders through the Wzsconsm Orders" form
the basis of this proceeding.

D. Requested Relief

In FPTA’s petition, the FPTA requested that this Commission implerent the national
policy mandates set forth in Section 276 of the Act and the standards established by the FCC in
its original Payphone Orders and the Wisconsin Orders. As part of this proceeding, we are
asked to determine whether BellSouth’s current PTAS rates are compliant with the NST. If
BellSouth’s current PTAS rates do not mest the NST, or if we require that revisions be made to
the PTAS rates, we.are also asked to establish a prospective BellSouth monthly PTAS rate. In
addition, we are asked to address whether BeliSouth should refund to payphone service providers
(PSPs): (i) the amount of the EUCL collected froga PSPs between April 15, 1997 and November
10, 2003; and (ii) the difference befween {h"#PTAS rates BellSouth actually charged and
collected from PSPs and PTAS rates which are compliant with Section 276 of the Act.

¥ Order No. PSC-99-0493-FOF-TL (“Final PTAS Order”).

* New England Public Comm. Council, Ine. v, FCC, 334 F.3d 69, 75 (D.C. Cir. 2003), cert. denied April 26,
2004 (“Appellate Order”).

Y The First Wisconsin Order and the Second Wisconsin Order may be collectively referred to as the

“Wisconsin Orders.”
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L "common lme charge (EUCL) on’ October 27, 2003. This reductmh became effective on
« “November 10, 2003. Id. ‘Moreover, both partles speclﬁcally stated that BellSouth’s revised tariff
| elnmnated the need for us to address this issue,- Accordmgly, we ﬁnd that BellSouth’s intrastate

o Requlred Da’te for Reductlon of Intrastate Payphone Lme Rates by the Amount of
Interstate EUCL . ) ,

- A -Arguments
' FPTA:

FPTA Wltnesses Renard and Wood contend that Bell ‘__h should have reduced its

intrastate payphone line rates by the amount of the interstate EUCL ot or. before ‘April 15, 1997,

the date provided in the FCC’s Payphone Clarification Order for filing of .payphone access

services tariffs that complied with the NST. Moreover thness ‘Renard contends that . . . the

< RCC’s Second 'Wisconsin Order was speelﬂcally intended to prov;de the states thh clear

guldance on the implementation of Section 276 of . the Te]ecom ‘Act in this area, and did not

- create ‘new law.”” According to witness Renard, “ % . the: Second Wisconsin Order was not

B o intended to implement a new requirement prospecuvely ” The witness further states, “[t}the

" FCC made it very clear that the Second Wisconsin Order; whlch essenhally afﬁrmed all aspects

ofthe First Wsconsm Order; only clarified existing law dnd the. reqmrernents of Section 276 of

© + the ‘Telecom’ Act as originally intended for application by~ Congress “and’ the FCC.” Id.

" Accordingly, witness Renard asserts that charging and collectmg the BUCL, on top of an

- intrastate payphene line charge that had not “backed out” the- EUCL costs. any time after Apnl
15, 1997, is.a per se vxolaimn of apphcable federa,l 1aw 1d. ,

Next w1tness Renard argues thiat - BellSouth’s p smon regardmg its obllgahon to

voluntanly reduce its PTAS rates, tums the goals of Seetton 276, “comp]etely on their heads.”

'’ He contends that BellSouth had an afﬁnnatlve obhgatlon to reduce its rates by the EUCL charge
3' - -from the f‘get.go.” Wlmess Renard argues- that -by- assrummg BellSouth’s- posmon, BellSouth
“would never be required to comply with-the NST.“". . " unless’ and until challenged by a third
‘party”. ~“Even_ thien, the witness asserts that BellSouth i comphance would only be
_.f‘prospectlve Id I‘urthennore ‘witness Renard argues  that: BellSouth’s’ vqunta:y” tariff
* “ reduction reveals that even BellSouth doubted tha its nffs An place prior to October 26, 2003,

[ were comphant w1th the NST. Id. As such, he dsse s that Bel_lSoqth"‘s‘ tartff: :;ﬁ_ling in Ostober
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2003, Wthh removed the EUCL does not somehow

, : cleans
¥ EUCL '

o past double charging of

5 f: BellSouth

BellSouth wﬂness Blake argues that BeHSouth was not. requlred; g\nce its, payphone

line, rates. by, the amount of the EUCL on a speolﬁed date. She asserts. a’t “[alt ‘all times,
- BellSouth’s rates have been charged pursuant to ‘binding FPSC- Orders and FCC Tariffs that have
~ ‘pot been challenged appealed or modified.” Wltness Blake, contends tha’ ] Comxmssxon order
" temains in effect until' modified, and rates are changed only upon 'a’proper réviéw of all
o necessary eviderice and doemnentatlon by the Commission: Accordmg o witness- B}ake, these
-« are the rates that were 1n effect and the rates that
e charge Id o

W1tness Blake argues that FP’I‘A $ ary ,ents are ﬂawed for several reasons First,
fluctuations in costs (up or down) do not automatleally tngger a requzrement that BéllSouth
change its rates. Witness Blake stated * “[blecause PTAS rates were tied to basic busiriess rates,
BellSouth could have sought to raise'its PTAS rates since 1999, although BellSouth has not done

0.” According to the witness, the FPTA, or amy- other party, can ‘petition. the Commission to re-
examine rates,. assummg that ‘requirements or conditions have changed’ necessxtatmg resetting

~ tariffed rates. Witness Blake also asserts.that BellSOuth complied with the FCC’s Payphone
- Orders when issued, and comphed with this Conn:mssmn s order 1ssued on August 11, 1998, in

.. -Docket No. 970281-TL, setting rates in.accordance with the FCC’s NST.  The witness also
" contends that the mere fact that the FCC. Issued”"eddltlonal clarification in its Wisconsin Order,

does riot require BOCs to automatlcally change eir. payphone raites. Id Acoordmg to witness
“Blake, - ; ¢ A

[t]o follow the FPTA 5 log1c any time costs change E BOC should 1mmed1ately
revise its tarpcf *;}tﬁ% This would lead to an. -absurd sﬂuatlon ‘For example, .any
{ime a state comnn.,.&n issues an orderin a generic cost docket aunder the FPTA’S
. reasoning, such an order would be obsolete the’ very next day if a any of the BOC S
oost study mputs had ohanged " . : :

Second the w:tness emphasues that the Wzsconsm Order 1tse]f was appealed not becommg final
-~ umtil JuIy 11, 2003. Third, PTAS rates in Florida were tied to basic business rates (1FB), which
. . 'witness Blake assérts have increased over time. Fmally, the witness’ contends that the FPTA has .
R ignored the fact that-it-chose not to pursue addmona] regulatory. or legal aetlon -after the
- Commission, approved BellSouth’s PT AS rates nor dld FPTA seek: any rev1ew of Bel]South’
i t_rates untzl the opemng ofthls doeket1 BERREI G Se

. Hu On September 1 1998 the FPTA ﬁled 1ts peht;on protestmg Order 'No. PSC 98 1088 FOF-T "but 1t was ‘
w1fhd1awn by the FPTA on December 31 1998 Lo s o

;ellSouth was authonzed and req\nred to- -
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B. Analysis

We find that there is no FCC requirement obligating BellSouth to “voluntarily” or
automatically change its payphone rates upon a change in costs, absent Commission review. We
agree with BellSouth witness Blake that fluctuations in costs (up or down) do not automatically
trigger a requireient that BellSouth amend its rates. To require BellSouth, or any other ILEC, to
do so, creates “an absurd situation” which would require BellSouth to xevise its payphone rates
every time one of its costs changed. Moreover, we agree that “[a]t all times, BellSouth’s rates
have been charged pursuant to binding FPSC Orders and FCC Tatiffs that have not been
challenged, appealed or modified.” Absent some challenge, appeal, or modification, the tariffed
rates that BellSouth had in place at that time were the rates that ‘were in effect and the rates that
BellSouth was authorized and required to charge.

We also agree with FPTA witness Wood that the Wisconsin Orders reaffirmed and
clarified existing FCC requirements and did not “change” those requirements. Additionally, we
agree with BellSouth that “ . . . the langnage of the Wisconsin Orders suggests that a state
commission’s review and implementation . . . should be prospective in nature.” Moreover, it
appears that the Second Wisconsin Order does not address the prospective or retroactive
application of the order, stating only that

. in establishing cost-based, state-tariffed charges for payphone line service, a
BOC must reduce the monthly per line charge determined under the new services
test by the amount of the applicable federally tariffed SLC™, .

and,

[a]t whatever point in time a state reviews a BOC’s payphone line rates for
compliance with the new services test, it must apply an offset for the SLC that is
then in effect. (§61)

C. Decision

Based on the record in this proceeding and the above discussion, we find that there was
no “date certain” that BellSouth was required to reduce its intrastate payphone rates by the
amount of the intrastate EUCL. Any reductions must occur on a going-forward basis when this

Comimission reviews a BOC s payphone line rates for NST compliance, as it is doing here for
BellSouth. ’

12 41 € is also referred to as EUCL.
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V. Refunds
A. Aréufhents

FPTA.

i

~ FPTA argues-that the FCC has preempted state commissions in this subject area and,
pursuant to the series of orders issued implementing Section 276 of the 1996 Act (Payphone
Orders), as ultimately clarified by In the Matter of Wisconsin Public Service Comrmssmn, U.s.
LEXIS 3066 (April 26, 2004), (Wzsconszn Orders), this Commission must’ ~order’ refunds.
According to FPTA, BellSouth did not reduce its PTAS rate by the amount of the federally
tariffed BUCL during the period beginning April 15, 1997 and ending: November 10, 2003, when
BellSouth ﬁled new tanfi“s correctmg the eror,

Accordmg to FPTA the mceptton of the problem was our Order No. PSC 98- 1088-FOF— '

TL, entered in Docket No. 970281-TL.. CFPTA alleges that in that Order we incorrectly
determined that BellSouth’s intrastate PTAS rates satisfied the new services test, despite the fact
that BellSouth failed to reduce its intrastate PTAS rates by the amount of the federally tariffed
EUCL. Therefore, urges FPTA; BellSouth over-recovered its costs from April 15, 1997. untﬂ
November 10, 2003, i - ,

FPTA cites to Reedy Creek Util. Co. v. Florida Pub. Serv. Comm’n, 418 S0.2d-249 (Fla.
1982); United Tele, Co. of Fla. V. Mann, 403 Se. 2d 962 (Fla. 1981); and Sunshine. Util. v.
Florida Pub. Serv. Comm’n, 577 So. 2d. 663 (Fla. 1% DCA 1991) as sources of our authority to
alter. previously entered final orders as an exception to the doctrine of administrative ﬁna.hty
According t0 . Reedy Creek, “Where a substantial change in clrcumstances, or-fraud, ‘surprise,
mistake or inadvettence is shown . .. the PSC must have the power to alter previously entered
final rate orders.” (Id. at 249) Addmonally, claims FPTA, where there is a demonstrated public
mt{r;« sst, this Commission has the authority to determine whether its prior order contamed such a
ini¥ ke and “has a duty to correct such errors.” " " Sunshine Util, at 665.

FPTA notes that BellSouth was 2 member of the coahtmn jnvolved in the Wlsconsm
matter that gave Tise to the Wisconsin Orders. Therefore, argues FPTA, BellSouth canmot now
claim that it reasonably relied to its detriment on the PSC’s initial approval of BellSouth’s state
tariffs as a final resotution of the implerentation of Section 276 of the Act.’ Add1t10nally,
because BellSouth fought this. issue throughout its region, it should be well aware of the

" inconsistent and disparate’ apphcatmns of Section 276. Indeed, argues FPTA, BellSouth knew

 that the. FCC’s final interpretation and mplementahon of the new servmes test and tb.ls

- Commission’s prior order'ceuld conﬂict 'fj{ Vo

- FPTA argues that BellSouth prormsed to refund €XCess revenues when its agent sought - _,‘
and obtained a waiver of the statutory requirements. Accordingly, BellSouth s’ now estopped
from clairning a refund “cannot be awarded FPTA notes that Mlchael K. Kellogg, as counsel to
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o '_the RBOC Coahuon of which BellSouth was and i 1s a member promised the FCC that the Bell

" ‘Operating Companies would issue fefunds if the new statutory rate was lower than the existing
rate. - Therefore; BellSouth cannot claim it 'is prejudiced because the FPTA now asks the
Commission to hold BellSouth to:its promlse For the same reason, FPTA. argues the statute of
limitations does not ‘apply in this particular ‘maitter. Additionally, FPTA notes that BellSouth
continued to challenge the PTAS rate stricture guidelines prowded in Section 276 until July 11,
2003, the date on which the D.C. Circuit issued itsdecision in the appeal of the FCC’s Second
Wisconsin Order, - date that is more. than three mon‘ths after the FPTA ﬁled its petltxon to
estabhsh these proeeedmgs j et Y i}

C1t1ng GTE 'Flonda, Inc V. Clark, 668 So 2d 971 (Fla 1996) FPTA argues that it is
clear that a refund is not automatlcally barred as retroactive ratemakmg under Florida law. The
comerstone to the general prohibition on retroactive ratemakmg is lack of notice and reliance.
FPTA argues that BellSouth always had notice of the complxcated and inconsistent apphcatton of
the NST across the naﬁon, partxcularly becanse BellSouth was the- root caunse of that inconsistent
" application. ' FPTA urges that, in ifs. ‘present’ capac1ty, this Cormmssmn is' acting through the
FCC’s delegation of power to implement the Act and to promote the- ‘widespread deployment of
payphones to the benefit of the general pubhc FPTA notes the FCC has broad authority under
the Act to rectify over~compensat10n in violation of Section 276, .through refunds when
necessary, to ensure fair compensation. MCI Telecom Corp. v. FCC, 143 F.3d 606, 609 (D.C.
1998).

BeliSouth;

- BeliSouth argues that refunds are not required, would not be. appropriate in this case, and
this Commission has no authority to order any refunds. . According to. BellSouth, well-
established legal doctrines including, but not limited to, the prohibition against Tetroactive
" ratemaking, the filed-rate doctrine, and the doctrine of admmxstratwe ﬁnahty, proh1b1t such
- relief. In addition to these well—estabhshed legal doctnnes .

BellSouth urges that in Cttv of Mtaml V. Flonda Pubhe Serv1ce Comnnssmn 208 So.2d
249, 259 (Fla. 1968) the Flonda Supreme Court c‘Leaﬂy prohlbtted retroactive ratemakmg

Petitioner- contends that in both orders the COI‘HI‘HISSIOH departed from essentlal

requirements of law by allowing both. companies involved herein to retain those
past- charges deemed excesswe rather than making - sald reduction orders
retroactive. - G

kR kX

5 It1s Petitioner’s coﬁt_e‘n"tidn that said rate‘r'edilctiens should bé miade retroactive to
~ 7 October 1, 1963 with appropriate refunds to the ratepayers. We do not agree with
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the petitioner’s contention on this point. - An examination of pertinent statutes: '
leads us to conclude that the Commission would have no authority to make
retroactive raternaking orders.

The Court further exnlaing ’S;;hat this Commission’s statutory authority to set rates in Section
364.14 is prospective ohl! %, “be the authorizing statute limits rates to be fixed “thereafter.”” City

of Miami at 260; and Section 364.14 (1)(c) (“the commission shall determine the Just and
reasonable rates, charges, tolls or rentals to be thereafler observed and in force and fix the same
by order”). Thus, argues BellSouth, this Commission simply cannot revise rates established
years past, and otder corresponding refunds, '

RellSouth notes that the doctrine of retroactive ratemaking was addressed in detail in our
Docket No. 971663-WS, In re Petition of Florida Cities Water Company. In Ordcr No. PSC-98-
1583-FOF-WS, November 25, 1998, this Commission explained:

This Commission has consistently recognized that ratemaking is prospective and
that retroactive ratemaking is prohibited . . . . The general principle of retroactive
ratemaking is that new rates are not to be applied to past consumptions. - The
Courts have interpreted retroactive ratemaking to occur when an attempt is made
to recover either past losses (under earnings) or over earnings in prospective rates

.. In City of Miami, the petitioner argued that rates should have been reduced
for prior period over earnings and that the excess earnings should be refunded.
Both of these attempts were deemed to be retroactive ratemaking and thus were
prohibited. (citations omitted).

BellSouth argues that this Commission’s PTAS Order'® and Final PTAS Order™ have not
been appealed, they have not been revoked or modified by the Commission, and they have not
been suspended or vacated by any court. These Orders direct the manner in which BeliSouth is
to charge for payphone access lines in Florida, and BellSouth has been charging for payphone
access lines in compliance with these Orders. BellSouth states it simply cannot be required to
issue refunds for charging rates that comply with valid and effective Orders of the Commission.
Any such refunds would violate the prohibition against retroactive ratemaking,

BellSouth argues the filed rate doctrine also prohibits the FPTA’s claims for a refund.
The “filed rate doctrine holds that where a regulated company has a rate for service on ﬁle with
the applicable regulatory agency, the filed rate is the only rate that may be charged.” Global
Access Limited v. AT&T Corp., 978 F. Supp. 1068 (3.D. Fla. 1997); citing Florida Mun. Power
Agency v. Florida Power & Light Co., 64 F.3d 614, 615 (11™ Cir. 1995). Simply, BeliSouth

1 Order No. PSC-98-1088-FOP-TP, issued August 11, 1998, in Docket No. 970281-TL,

Y Order No. PSC-99-0493-FOF-TP, issued January 19, 1999, in Docket No. 970281-TL.
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states, the filed rate doctrine precludes a party from disputing a filed rate. “Application of the
filed rate doctrine can at times be harsh, but its justification lies in the principle that carriers
should not be able to discriminate against customers in the setting of service rates; one rate — the
filed rate —is the applicable rate for all . . . .” Global Access Limited, 978 F. Supp. at 1073; see
also MCI Telecomm. Corp. v. Best Tel. Co., 898 F. Supp. 868, 872 (S.D. Fla. 1994).

" Further emphasizing the filed rate doctrine, BellSouth notes that in Arizona Grocery Co.
v. Atchison, T&SF Ry. Co., 284 U.S. 370, 390 (1932), the Supreme Court declared that

Where the Commission has upon complaint, and after hearing, declared what is
the maximum reasonable rate to be charged by a carrier, it may not at a later time,
and upon the same or additional evidence as {o the fact situation existing when its
previous order- was promulgated, by declaring its own finding as to the
reasonableness erroneous, subject a carrier which conformed thereto to the
payment of reparation measured by what the Commission now holds it should
have decided in the earlier proceeding to be a reasonable rate.

Since then, BellSouth states, federal appellate decisions consistently have held that a federal
commission may not order refunds when it. determines that a rate that it previously allowed to
become effective is not appropriate. This principle is firmly grounded in sound public policy,
argues BellSouth. Any other rule “would lead to endless consideration of matters previously
presented to the Commission and the confusion about the effectiveness of Commission orders.”
Idaho Sugar v. Intermountain Gas Ce., 100 Idaho 368, 373-74, 597 P.2d 1058, 1063-64 (1979).

BellSouth also argues that its position before the FCC when it sought a waiver of the
intrastate tariff filing requirements does not justify a refund claim. After considering BellSouth’s
request for a waiver, the FCC issued an Order plainly stating that “fa] LEC who seeks to rely on
the waiver granted in the instant Order must reimburse its customers or provide credit from April
15, 1997, in situations where the newly tariffed rates, when effective, are Jower than the existing
tariffed rates.” (Second Waiver Order, 92, 25) Because BellSouth’s tariffed rates, which rates
met the NST and were effective January 19, 1999, were not lower than existing rates, no refinds
were due to FPTA members then and no refunds are due now. BellSouth maintains its actions
are entirely consistent with its position in seeking a waiver from the FCC.

In cases analogous to the FPTA’s Complaint, BellSouth observes state commissions in
Alabama, Missouri, Ohio, and Kansas have all denied refund claims. For example, the Kansas
Commission noted:

[a]ll Kansas local .exchange companies have approved payphone line tariffs in
place and there is no evidence they have not been billing payphone providers in
accordance with those tariffs. Telephone companies are required to charge the
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Service by Indencndent Pavphone Operators and Tariffs Pursuant to the FCC’s “New services
a Test” Dccmon Issued Januarv 31, 2002 Docket No 02. KAPT 651 GIT (December 10 2002)

L1keW1se the Oth Commlssmn “rejects the PAQO’s request for refunds

would consutute unlawﬁxl Tetroactive ratemakmg Order, In_Re: “the " Comrmssmn s
* Investigation into the I lementatlon of Section 276 of’ the” Telecommunications ‘Act ‘of 1996
 Regarding Pay Telephone Services, Case No. 96-1310-TP-COI (November 26, 2002) :Sée also
Order -(April, 13, 2004), Southemn  Pu ,v-n?."(')ommumcatwn _Association v, - BellSouth

f_'.‘,_Teleoommumcatlons Inc., Docket No. 29172 (Ala Pub. Serv. ‘Comm n) (the Alabama Public

Service Commlssmn dlsmlssed an . SPCA Complamt seekmg refunds for :the: penod before
’BellSouth ‘made 4 tariff filing reducmg its rates; the. Alabama Com:msswn fmmd BellSouth’s
: arguments “very persuasive”) and Tari Christ d/b/a ANJ Communications, et al. v. ‘Southwestern

- " 'Bell Telephone- Co., LP., et al.,; CaseNo. TC—2003-0066 (Jan. 9,.2003) (the Missouri Public

. by these state commissions does not I
r T TPTA seeks herc contends BellSouth

- Service Comm1ss1on granted motions to dxsmms based upon the fact that the Complainants falled
‘ vto statc a clann upon which relief could be granted under the authonzmg state statutas)

+ 'BellSouth also argues the FPTA’s rehance on 2 March 16 2004 chhugan demslon is

; mlsplaced In Michigan, a series of appeals occurred after the Commlsswn addressed the ILEC’s
" PTAS rates. Ultlmately, after years of litigation, the Mtchlgan commission approved lower tariff
- rates and ordered refunds. BellSouth notes the Michigan dec1snon could only shed hght on this
" matter’ if Florida’s Final PTAS Order. had been subjected to successive appeals and was never
finalized.- BellSouth argues the situation in Michigan is analogous to the situation in North
* " Carolina (not Florida), insofar as the payphone associations in both Michigan and North Garolina
.. appealed pre-Wisconsin Order comnission rulings on PTAS tates.’ In Florida, the FPTA elected

. not to exercise its nghts to pursue an appeal and thus accordmg to BellSouth its rellance on the
- Michigan decision is unreasonable ‘

BeliSouth notes that in other states: in®its temtory state comxmssmns “approved
tlpulatxon s that included refunds. For example the Louisiana Commission apptoved a Joint
Stipulation between’ BellSouth and the Louisiana Payphone Assoolatlon by Order No. U-22632
.on August.3, 2001...The North Carolina: Connmssmn approved a settlement agreement dated
December 4, 2002, between BellSouth and the North Carolina Payphone association in Docket
No.-P-100, Sub 841) In each of these states,*BellSouth argnes, it voluntarily agreed {o. reduce its
tanffed PTAS rates and. to provide certam refunds The’ approval of such voluitary settlcments
motely” csemble nor authonze the type of refunds the'

Suoh refunds.. L
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BellSouth urges that the only proeeedmg in whlch refunds were ordered aﬁer the

"‘1ssuance of the Wisconsin Order that 'is analogous to the "instant . case_is the’ Kentucky
;- . Commission’s decision last year, which is currently on appeal Because that dec1szon has been

& appealed it'is not 'final, fand BellSouth states this Comtnission should dlsregard it. However,
L even if we were to rely upon the non~ﬁna1 decision of the Kentucky Comrmssmn, refunds were
S ordered from the date of the Wzsconsm Order, not back to Apnl 15 1997

‘B - Analysm.

_ We beheve the most mgmﬁcant factor 111 th termmatmn of whether refunds may be
ordered is the fact that the Commission’s Final PTAS Order was protested, but the protest was
- subsequently vmhdraWn and the Order went into, effect asa final Order. The FPTA was a party

"~ to the proceedmgs and had the opportumty to challenge the PTAS Order and the Final PTAS

Order, The FPTA, however, decided not to challenge out orders in any forum,. arid for years its

... members have paid the rates that ate set forth in BellSouth’s filed tariffs (and that are consistent

- with the Commission’s unchaﬂenged orders) In seeking refunds the FPTA - 1nd1sputab1y is
- “seeking - telief for the’ ‘payment of rates that were. (and ‘are) on file with this Commiission.
' Moreover, the rates ‘were (and are) cons1stent w1th unchallenged orders entered by this
- ,Comrmsswn :

For example, in Sunshine Utllmes V. FPSC the our staff d1scovered an error in ‘rates in
1987, wh1eh related to rates set in a 1984 order. -In 1988, ‘we initiated an’ mvestlgation into the
possible error, and ultimately corrected prospectively the rate base computation error. We
ordered. the correction to the beginning of the 1988 investigation, not from the date of the 1984

order. In so ordermg, the First District Court of Appeals ruled that the FPSC did not abuse its
discretion. SR .- S 3 :

© Likewise, in United Tel. Co. v, Mann, 403 So.2d 962 .(Fla. 1981), we ordered United
Telephone to refund excess revenue collected during the pendency of a ratemaking proceeding.
In Mann, after rate makmg proceedings began, we: entered ‘an interim -order; followed by a

-subsequent: order’ that concluded the proceedmg Refunds were deemed appropnate from the
date of the mtenm order.

, S1m11ar1y, in Reedy Creek Util., we approved a.stipulation .in which Reedy Creek
voluntarily agteed to make a refund in a prescribed manter.: ‘Reedy Creek computed the refund

. .amount, and we approved the refund amount as calculated by Reedy Creek in an order dated July
«;.21 1980 Prior .to.Reedy Creck. alloeatmg the’ refund ‘and : Jess than three. months later, on

- October 3, 1980, we issued a clanfymg order, w}neh corrected and increased the refund amount.
_ The correcting order occurred two and prie half months -after the initial order. In addressing our
 authority to modify our orders pursuant to-the do¢trine of administrative. ﬁnah’ty, 'the Florida
""Supreme Court quotmg Peonies Gas Svs V. Mason 187 So 2d %35 (Fla 1966) explamed that

. oxders of admmlstratwe agenc1es must eventually pass out of the agency s control
and become final -and no longer subjeet to modlﬁcanon ThlS rule assures that
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there will be a terminal point in every proceeding at which the parties and the -
public may rely on a decision of such an agency as being final and chsposmve of
the rights and issues involved therein.

Finally, in Peoples Gas, the FPSC sought to “correct” an earlier order. In that case, we
bad approved a territorial service agreement between gas distributors by order dated November
9, 1960. On June 24, 1965, almost five years later, we rescinded and withdrew the approval we
had previously granted in 1960. In reversing our 1965 order, the Supreme Court of Florida
criticized us for “second-guessing” its original order. 'The Court explained that the
Commission’s power to modify its orders is limited and can only occur “upon a specific finding
based on adequate proof that such modification is necessary in the public interest because of
changed conditions or other urcumstancas not present in the procecdmgs which led to the order
being modified.”

Additionally, the FPTA’s reliance upon the 1997 waiver letter is inconsistent with the
decision in In the Matter of Independent Payphone Ass'n of New York, Inc. v, Public Service
Commission of the State of New York, 2004 WI. 587624 (N.Y. App. Div., 3d Dep't, March 25,
2004). The FPTA suggests that what BellSouth and the FCC really meant was that even aﬁer
the rates the Commission established in the PTAS Order and the Firal PTAS Order became
effective, and even after all parties declined to seek reconsideration or appeal such. orders,
BellSouth would agree to pay refunds, all the way back to April 15, 1997, if any person or entity
could, at any unspecified time in the future, convince any commission or court that the Florida
Commission really should have established different rates way back in 1999. The FPTA’s
argument defies the controlling legal principles discussed above and its refund claml should
therefore be rejected.

C. Decision

We find that between April 15, 1997 and November 10, 2003, the rates charged by
BellSouth to the PSPs were legally sustainable, and were consistent with BellSouth’s tariffs and
controlling orders of this Commission. Accordingly, we shall not order refunds to PSPS for that
time period.

V. BellSouth’s Compliance with New Services Test
A. Arguments
FPTA witness Wood argues that BellSouth’s rates are not currently in compliance and

probably were not in compliance as of August 11, 1998. He argues that all available evidence
suggests that BellSouth’s costs have trended downward over time and asserts that this
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r such an observa‘uon Furthermora h
" the witness asserts ¥ . . . at a minimum BellSouth’s rates bec‘“ "'e,out of comphance 1mmed1ately o
. aﬂer the August 11, 1998 order’ S 1ssued » : = i

'Commlssmn 8 orders regardmg UNE rates are con31stent wi

: /itness Wood also contends that “the NST is a dynam1c and ongomg procesa that
7 " récogrizes changes in cost Tevels‘over time.” As such, he suggests that <, . . BeliSouth’s tates
excaedg_a:cosbbased level bya s1gmﬁcant margm 2 1d. The W‘ltness asserts that h1s analys1s of

- BellSouih’s current rates seeks to answer four ques‘uons oo : ;

.(1y Are BeilSouth s rates cost based ? , : y
@ ‘Are’ BeHSouth’s rates conszstent w:th the reguzrements of sectzon 276
o '-oftheAct? I : :
(3) Are BellSouth’s rates. nondzscrzmznatory? SN A
- (4) Are. BellSouth’s rates consistent with the FCC s C’ompu er III tanﬁing

e ) gmdelmes (1 e, in complzance wzth the so—called ‘new servzr:es tesiﬁ

He contends ’that each questmn is a d1stmct and mdependent area of mqmry Accordmg to the

‘vntness “[t]he FCC’s NST is ove, but only one, of these four’ mdependent criteria.”” In order for

us to determine if BellSouth’s rates meet each of these requirements, wﬂ.ness ‘Wood asserts that
_ any cost data “must be specific to the elements of payphone access service (mcludmg access
_ hnes ‘usage, and features) and must be fully documented.”™?

~ Witness Wood urges that we will need to oxamme three categoncs ‘of costs: direct,
shared, and common. ‘Specifically, he asserts that the rates . . should equal — —and should under
no cucumstances be greater than - the total of the d:rect sharcd -and common - costs that the
1LECs  demonstrate are reasonable and appropriate. " Id. (emp’hasxs in ongmal) Witness Wood
asserts that we must review the reported direct cost of providing the rate element, and the level of
overhead loadings (BellSouth’s calculation of shared and ¢ommon costs) in order to determine if
the ILEC has met its burden of demonstrating that the reported cost is reasonable. Accordmg to
witness Wood “a rate that exceeds the level of direct cost plus Overhead (i.e., d1rect + ghared -+
- common costs) that -an ILEC: has demonstrated to be . reasonable cannot meet the FCC
roqmrements that ‘such a rate be both. cost based and comphant ‘with the NST.”. (emphasis in ..
_ original) Inithe absence of adequate cost documentation, withess Wood asseits. that we should
" rely on ourexperience in arbitrations pursuant to. §251 and estabhshmg ratcs for UNES when
' determxmng st-based rates tor payphone ACCess services. © .

Wxtness Wood prowdes addmonal dlscussmn related {

g (jé:séfs 41ines, _’uéage, 'and' featires m his "rébutta]
0. 8 tesnmony GRS ATl s DL T
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g W1tness Wood argues that BellSouth has rched up0n d° broa apphcauon of the

" methodology sét forth in the ONA4 Tariff Order'® to arrive at its overhead loadmg for PTAS rates.
L Based on that apphcatmn he addresses thrce ﬁmdamental problems w1th BellSouth’s approach

(l) BellSouth did not actually apply the methodology contamed in the ONA T anﬁ" .
Order, "= " : ‘
4(2) the methodology is for’ the purpose of d A el pin gf a ceiling for overhead'il
, loadmgs rather- than for developmg the level of a reasonable overhead '\,admg, -
cand ‘ .
3 BellSouth has ot demonstrated that it s reasonable to use a metho logy ,
"fl-z-i_ffdeveloped and’ adopted SpeClﬁGaHy for the very low tates assomated w1th non- ’
. essential sw1’cchmg features and to apply this- methodology broadly\to all rate
g elements mcludmg the monthly access 1 rate e s .

~ He asserts “[t}he ﬂexlblhty clearly has lmnt not all benchmarks are mcamngful and not all
* overhéad loadmgs ate’ apphcable to all rates (spec1ﬁoally, unusually high overhead 1oad1ngs are
Jimited to rates that because of very low direct costs, will still be low if a large overhead loading
is added).” He goes on to argue that * . the BOCs beir the burden of’ ]ushfymg thelr overhead
allocations and demonstrating comphance with our ‘standards.” Id:

Wltness Wood contends that as a rcsult we . should 1ot accopt BéllSouth’s broad
conclusion that all of the FCC’s requxrements are infinitely fléxible in their application. The
witness oontends that the FCC concluded that to determine the; appropnate level of overhead
* loadings, states can use UNE overhead loadings (with an ad]ustment to include retail costs, if the
LEC demonstrates that such costs exist), the methodology set forth m_the Physical Collocation
Tariff Order,”" 7. or the methodology set forth in the ONA Tariff Orde 6 asserts, however, that
the FCC did not concludc that the methodolog1es could be altered to a LEC’s hlcmg, of that state
regnlators ‘could rely upon the LEC’s versions of. these methodolog1es in order 10, ascertam
whether existing or proposed rates are Teasonable; or that‘all methodologles are applloable for all
rates. Id. As such, FPTA witnesses Renard and Wood both propose that we adopt a prospectwe
PTAS rate of $18.04. That amount mcludes a EUCL of/$7 13 and an mtrastate rate of $10 91.

S 1n the Matter of Open Network Archltecture Tanffs of Be]l Operatmg Compames CC Docket No 92-91
Ordet, 9 FCC Red 440 (Dee 15, 1993)(ONA Tariff Order) ‘

7 Local Exchange ‘Carriers’ Rates, Terms, and Condxtlons for Expanded lnteroonnectlon Through Physmal
Collocation for Special Access and Switched Transport, CC Docl{et . 93- 162 Second Report and Order, 12 FCC
Rcd 18730 (June 13, 1997)(Phy51cal Collocatton Tanff Order) ' ) i ; :

185 FP'I As propOSed rates use an overhead loadmg of l()%
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. An addmonal $0 22 per month Would be reqmred ’1f the blockmg and screemng feature is
:,‘added s A - : : .

T BellSouth witness Blake .asserts that “BcllSouth’s PTAS rates have" been and are
currently, i comphance with the FCC’s NST.”. .She contends that BellSouth revised its PTAS
' '_tanff based ¢ on additional gu1dance provided by the FCC i in the Wisconsin Order. and the fact that

_ arguo', th -the event we declde to tevisit BellSouth’s rates, two aspects of the ‘Wisconsin
. Order’s clarification of the NST may be considered going-forward. First,“ :..a BOC st
reduce the monthly per line charge determined under the NST by the amount of the apphcable

ethodology in sup' rt of payphone ratss remamed unchanged Id

s I_fwe dec1de- to rev1s1t BellSouth’s PTAS costs,
.;_;E‘_‘;sponsored by witness- ‘Shell shows that. BellSouth’s cost to prmnde PTAS:is $24.36-including

" overhead loadmgs on a statew1de dverage basis, The avcrage cost of $24.36, less the federal

. BUCL charge of $7. 13 results in a rate of $17.23. Id “The ‘witness argues that “[t}his revised
statewide average rate is. appropnate considering that the current Florida statewide UNE-P rate is
$15,12.” Witness Blake also arges that FPTA witness Wood did not take into-account the fact
that BeliSouth has- already rednced - its tariffed PTAS rates by the EUCL in his analysis.
Fuxthermore, the ‘witness contends that witiess Wood also uised a BUCL of $7.84, mstead of the
current BUCL, which is $7.13. Moreover, she- contends that BellSouth’s tariffed rates are not

- “well in excess of cost” for almost all rate groups and zones as FPTA w1tness Wood alleges.
Desplte claiming that UNE rates and costs are not an apprognate benchmark “the-witness goes on

to argue that BelISouth 8 proposed new monthly base rate™ is comparable to the rate computed

¥ The blockmg and screening feamre charge was dctcrmmed usmg BenSouth 8 proposcd overhead ]oadmg of .

50.42%. The block.mg and screening featute helps prcvent unauthonzed calls from bemg ‘placed. or received at
i -payphones ) ,

.”f_;,27 2003 with an effectlve d‘ate of Noveriber 10, 2003, The rev1sed tanff ﬁhng has_ besn addrcssed n Secnon 11 of

pcr mdwxdual]me ortrunk o

’Based on 'BcIlSouth’s cost study f led w1th the tcsumon

L f Bernard She}} thc new statewxde average
S ;monthly base rate wo‘uld be $17 23, B : b : -

€16 unahle to reach a mutually acceptable resolution of this matter. ‘Witness Blake -

' federal +tariffed SLC [now EUCL]”™  Second, the witness contends that the 'FCC: provided -
- additional guldehnes,on the: calcuiatwn of overhead 1oadmgs, even though the" underlymg cost-

w1tness Blake asserts ‘that the oost study )

- 20 BollSouth ﬁled a revision to 1ts General Subscnbcr Servmes Tanff (GSST), Seohon A7, 4 to reduce is -
i approved and effective PTAS rates by the amount of the federal end-0sér common line charge (EUCL) on October
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B "_;'usmg witness Wood’s ana1y31s In any event wmtess Blake assetts that BellSouth’s rate of
817, 23 1s not out of hne W1th the PT AS rates in the other BellSouth states

c udy = szemse BellSouth thness She]l asserts that UNE costs and rafes are not an appropnate
benchmark because the TELRIC methodolo gy used in setting rates. for unbundled- network UNEs
*is encumbered by additional constraints not required fora TSLRIC—analysm ‘He argues that the
LUART DI annlte v distorted ¢ and understate the true forward—looklng costs of the
QT s EOVEL, the’ w1tness contends that changes made by this’ Comm1sston (e g., to
_the cost of capttal depreciation, placing, and sphcmg inputs) further understate the actual costs
‘}BellSouth incurs. According to the w1tness FPTA w1tnessj ood’s companson of current Tates

oto UNE rates “1s meamngless ' ' :

; BellSouth w1tness Shell asserts that BellSouth mcurs substanhal costs n add1t10n to those
- that the TSLRIC methodology recognizes. Accordmg to the mtness, the ‘other costs ae. shared
' and oommon costs or “overheads 7 The Wxtness states that :

[a] shared cost is mcuned when producmg two or f mor serv1ces but 1s not a dnfect
cost caused uniquely by any one of those: services. Copmon costs are costs that ‘are .
incurred by a firm to produce all of its services, but oannot be dlrecﬂy aunbuted to
(i.e., are not caused uniquely. by) any “single service or semoe combmatlon that
includes fewer than all of the. servxces prov1ded :

such costs mcludmg executwe, aceountmg, vendor hcensmg fees

G Aupee vwm oo 4D WiGL these costs are not mcluded at the 1nd1v1dua1 service level since

: only direct costs are consldered ina TSLRIC analysis... Witness Shell argues that shared and

i annbn e Shas racte” that should not be 1gnored 1d. He goes.on to state’™™ ;. .ifa
LULLpaILY Wiy W v o .hen' rates at TSLRIC the company would soon fa11 & Id

' cons1derat10n must be glven to. a "reasonabie level of

. COTIMDULILIL LUWALU uis Uyuinvay wwals of the’ corporatmn Moreove the FCC described several

- . options with respect to the development. of an overhead faotor Accordmg to. witness Shell,
. “BellSouth chose to ‘use 'ARMIS data relating to the plant oategones used to provide payphone
.'f:’servmes in- calculatmg ‘an upper limit on overhead loadmgs . He assérts that BellSouth’s
. decision is consistent. with the FCC’s evaluation of.the reaSOnableness of :Open Network
& WArch1tecture (ONA) tanffs s Id Usmg the ONA: methodology, he asserts that BellSouth’

LB W1mess Blake asserts that by takmg the stateW1de avemge UNE ‘

: ate of $15 12 plus 1ocal usage of $1 93
a8 used by Mr Wood $17 05 is. the resultmg rate. P v F i

erhead: .(1) the UNE overhead factor
Physzca[ Coliocatmn Tarzﬁ’ Order and (3) the ONA Tariff

# The Wzsconsm Order defmes three method of calculatmg ov
L methodology, (2) the methodo].ogy ou'dmed in the FC
‘»\Methoa‘o!agy SR :

» BellSouth’s overhead calculatlons are contamed m Exlublt DDC— 1 (Heaxmg Exhﬂ)lt }3)
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overhead loadmg percentage is 50 42%. Moreover the w1tness asserts that Be]lSouth’s cost
g study “ .7 ; is fully documented and demonstrates the calculatlon of the overhead factor »

B B Analysrs

. We find that BellSouth’s rates remain comphant W1th the NST and were 1ega11y
' sustmnable and consistent with BellSouth’s tariffs and controlhng orders of this Com:mssmn
‘between April 15, 1997 and November 10,2003, We aeknowledge that the FCC’s Payphone
- Orders set forth a four-par’r test for PTAS rates requiring that state tariffs for- payphone services
~ be: (D) cost based; (2) consistent with Section 276; (3) nondlsonmmatory, and (4) consistent with
" Computer Il tatiffing gu1de11nes As alluded to by. FPTA witness Wood, “[t]he new services test
-is one, but only one, of the four applicable requirements.” We agtee, noting that these were the
" same standards we premously used to determme BelISouth’s comphance with the NST in the

*~PTAS Order and the Final PTAS Order. :Since we 1ssued those ‘prior orders ‘BellSouth has
. “updated and revised inputs to its underlymg models which ‘are reflected i in the’ PTAS Study in

this proceeding. 'We have found no persuasive evidence Which’ would lead us 1o beheve that
o BellSouth’s PTAS rates are somehow not comphant w1th the NST.

I-Iowever, BellSouth thness Blake asserts that should we decrde to revrsrt BellSouth’
rates, ., . there are two aspects of the Wisconsin, Order!s clarification of- the new services test
‘that may be considered on a prospective basis.” We note that BellSouth has already effected the
first, by reducing the 'monthly per line charge determined under the NST by the amonnt of the
BUCL in its tariff filing. Id. The second relates to.the “additional gmdehnes” associated with the
‘calculation of the overhead loadmgs Id. Webelieve that a modification to the ovethead loading
~percentage 1s Warranted based on the reeord in th1s prooeedmg

i -We agree that BellSouth’s use of the ONA T aryj" Order methodology is pemnssrble to
- détermine ‘overhead - loadings. At the same tims, we ‘acknowledge that the ONA Tariff Order

) 'methodology is but one of three me‘rhodologles that may be’ osed BellSouth eo__ A have chosen
i Collocation

to use the UNE overhead 1oadmgs methodology or those put forth in ’fhe £ s
- Tariff Order for its cost study, butdid not.” Webelieve that: BellSouth’ was free to choose
" whichever methodology it désired i in order to determme its overhead loadmg factor. Even FPTA .

v . witness Wood - appears to realize this, citing to the Second Wisconsin: Order (1453-54) stating,

" “[thhe FCC explicitly ‘added two additional methods “for calculating aooeptable ‘overhead
* loadings: the method described 1n the . Physical -Collocation” Tariff Order ‘and the method
.- described in the ONA Tarz_}jr Order” In addition, the Second W1sconsm Order added that.in

: calculating an “upper limit on- overhead loadings” for payphone services, “ . ; . any.or all of these

. . methods .. .” could be used. Jd. Accordingly, there is no “preferred” methodolo gy, If there was,
L we beheve that at the very least, the FCC would have speclﬁeally outlined wh1oh was the FCC-
- preferred method.- In fact,'we note that in Order’ FCC (_}2-25 958, the FCC “_ . . established a

- flexible approach to calculatmg the BOCS overh d-‘*a]loeat]on for 1ntras’tate payphone hne
0 rates 5 e o S .
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Even though BellSouth used one of th ’ﬂee ,'acceptable methodologtes to detemune

stﬂl" had ‘an- obligation® 0 -demonstrate the
“reasoriableness” of the Teslting overhead 1oadmg " We note that the Physzcal Collocation
Tariff Order: and the ONA Tariff Order methodologles outlined by the FCC: crea,te “a cellmg”
that must stﬂl be J‘tJStlﬁed -and do not beheve that BellSouth has met 1ts burden here

: - We note that FPTA mtness Wood has suggested usmg a 10% overhead 1oadmg factor,
: whﬂe BellSouth has proposed using 50.42%. Despite his proposal witnéss Wood still accepts
‘Bellsouth’s 50.42% for the blocking : and screening feature, ‘stating. “fwhile I do not ‘believe that
BeliSonth has in fact apphed this methodology. correotly in their analysis, 1 am giving them the
7fbeneﬁt of the"doubt and accepting the 50.42% . ...”. We - believe that witness Wood’s proposal .
. séems unreasonably low and is not suﬂimently supported in the record here Moreover, even
* though he proposed an overhead loading factor of 10%, he appears unsure of that proposal,
stating “I think it would be reasonable to_ o-}back to the UNE' case and- actually put just
BeilSouth’s common factor in~ i, ] ‘V L He also appears fo
acknowledge that some percentage‘ | ¢ .. < the
actual markup would be a little hlgh than 10 percent Id o

On the other hand, - BellSouth’s proposed over ead loadmg percentage suggests an upper

_ limit, or ceﬂmg, for an appropnate” overhead Ioadmg As such, the overhead loading that

results from' using the ONA Tariff Order approach. does not neceseanly represent a “per ge

‘reasonable level” - We agree with FPTA 'that BellSouth’s proposed overhead factor “is well

beyond reasonable.” The allowance of such an overhead loadmg requlres adequate Justlﬁcatton :
'and fact-speotﬁc ev1dence ‘beyond the degree prowded here : o

. ‘We note that BellSouth witness- Shell asserted that “j lhere is a small percentage of
overlap in- the category 1abeled ‘direct and | overhead’ simply because the way the ONA
“ methodology is set up . (emphams added) He went on to state, . . . we feel like that was
really insignificant because what we were trying to do is develop .2 reasonable overhead factor
that would apply.”. We agree in part, but note that in. deternumng a reasonable overhead factor,
consideration should be given to avoiding any. overlap ‘BellSouth knew there was an overlap of
approximately 8%, yet made no adjustments in its proposed overhead loading to account for the ...
overlap. - BellSouth should have adjusted its proposed overhéad loading by : at least the amount of
~known overlap. Thus, one poss;ble optlon would be to rednce BeliSouth’s proposed overhead
loading by 8% (the overlap referenced by thness .Shell), resultmg in an overhead loading of -

. - 42.42%. However, because the 8% overlap was an. ﬂpproxlmate figure, addtttonal modtficatlons

or other optlons may be more appropriate.” “Instead, the parties’ proposals brackef a range ot
_—reasonableness ;? within wh1eh a more appropnate overhead ioadmg may be found .
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_ We d1d not ﬁnd e1ther party s proposed overhead factor to be adequately suppoxted by
o :’the record, and fmd that BellSouth’s propossd overhead factor i too high, while FPTA’s factor
is too low.” Based on our analysis of the record, we adopt an overhead 1oadmg which represents
. the. mid’ pomt between the parties’ pmposed ‘overhegad. factors, ‘using the parhes proposa]s as
N upper” and “lower™ limits. . Given the’ lack of support proffered by’ the -parties for their
N ~respect1ve proposals, that is a reasonable comprormse Accordmgly, BellSouth shall use 30.21%
S as its overhead loadmg percentage. . Once BellSouth has made- the change in its model and
: rev1sed its tariff, the tesulting total statewxde average ost\Would be approxunately $21,07.%
*After takmg the BUCL out, the resultmg Tate would be approx1mately $13.94. A revised tariff, -
5 d all supporting: documentation demonstratmg the ohanges made shall be ﬁled w1t1un 30 days .
of the issuance of the order and approved adnnmstratlvely e - :

VL Effectwe Date of RCVISIOIIS

' 'A:. Arguments
ERL‘X_

) . FPTA argues that this Comnnssmn has the authonty and st require BellSouth to
. - reduce its intrastate raies for payphone access services. FPTA u;rges ‘that compliant rates should
be reqmred to be i in place as soon, as reasonably practlcable aﬁ;er our decxsmn in this proceedmg

o BellSouth

e BeHSouth urges that its mtrastate payphone rates have been and contmue to be comphant
- with the NST. It argues that we can order it to revise prospeotlvely its intrastate payphone rates
- and, if it does so, the appropriate, niew services eomplg? sic], statewide rate would be $17.23,
which accounts for the BUCL of $7.13, and results i afie il rate of $24 36. However, BellSouth

contends that refunds are not appropn ate umha any cucu stance o

There appears to be no dlspute that thlS Commlssmn can order BellSouth to revise 1ts

' _intrastate payphone rates, if deemed necessary.. Both parties, agree that We have ﬁi@ autherity te

order BellSouth'te revise its intrastate payphone rates, Not do we address here ‘whetheér atevised

intrastate payphone. 1ate is requn*ed in this docket’ beoause as we have addressed earlier in ‘this

" Order; BellSouth’s’ Iates are now . comphant The only remannng pomt of conLentlon concerns
o ‘-the effectxve date of any rate changes that we may order

% BellSouth and the FPTA agree th'ata state\i«fide raite is preferable to iiji_{lltiﬁ'le‘_zone rates. g
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We have dechned to revise BellSouth’ ,rates etrospactwely Though th1s Commlssmn
has the’ authonty to order BellSouth fo revise its 1ntrastate payphone rates, we have found that
"BeIlSouth’s rates are now comphant, and accordmgly, an effeoﬁVe date need not be estabhshed

- VII Refund Authonty
‘ - A Arguments___‘ 7

= FPTA- L
FPTA argues that for the reasons set forth in 1ts post hearmg bnef we can and must
- require BellSouth {o refund the difference between comphant rates and the rates. actually- charged

to PSPs in the state of Florida. FPTA" ‘urges that basecl upon the evidence presented dunng the

course of these proceedmgf; BellSouth’s rates’are not and have never. been comphant with
'Sectlon 276 of the Act. N b, © .

Accordmg to FPTA our pnor Ordor does not. forover reheve BellSouth of its obhgatmns
‘under federal law to offer cost-based PTAS rates in comphance with' Section 276, of the Telecom
Act. Therefore, FPTA urges us- to find that. BelISouth has an affirmative and continuing
‘obligation’to offer PTAS Tates in comphance with Section 276 of the Act. Accordmg to FPTA,
. neither commission staff, nor any other third party should be burdened with the ‘obligation to
police BellSouth’s PTAS rates to ensure compliance with federal law. Any ¢ other finding 'would
torn Section. 27 6 of the - Telecommunications - Act ‘and ‘the. FCC’s many subsequent orders
interpreting Sectlon 276 of the Act, particularly t the’ Wzsconsm Orders, dm:-:ctly on thexr heads

E FPTA argues ’rhat we cannot” permit ellSouth to retam the unlawful proﬁts it has
collected by illegally overcharging payphone service prowders FPTA clmms ‘there can be no
doubt that BellSouth has overcharged PSPs by chargmg and collecting BUCL charges and
excessive rates. To allow BellSouth to retain-those unlawful .profits to the detriment of the
payphone mdustry ‘would contmue ‘to negahve}y impact the w1despread deployment of
o payphones in the State of Flonda, n v1olat10n of Scc‘uon 276 of the Telecom Act..

ellSoutt_],
N BellSouth argues that 1ts 1ntrastate payphone rates have been and conmnue to be

‘compliant_ w1th the NST. Further I“PTA has | 10’ bas1s for clamung BellSouth’s PTAS rates are

omst ESiEBhﬁﬁi with the new sepvices tost, imtioh 1358 noncomphan{ immsau{sly after we issued
the Final PTAS Order, which remains yalid- and effective. 'Nor can the FPTA, accordmg to .
_BeHSouth legitimately seek refunds based ,upon the chfferenw between any rinknown and future
P _.,“-.:PTAS rates and the tates that were found C be effectwa in. the PTAS Order and 1n the Fmal :
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PTA Ora'er Accordmgly, argues BellSouth, though ﬂllS Co

nission could order rate revmons
: ~prospeet1ve1y, there isno basis upon Wthh refunds could be Jus :

ed

The questlon ether BellSouth’s rates became nonoomphant was- thoroughly
S ‘dlscussed earlier in thi Order and additional discussion of that issue would only.be redundant.

- 'Aceordmgly, we sxmply reaffirm that we believe BellSouth’s PTAS rates to have been compliant
g ;‘ atall times duhng the pertinent time permds between April 15 1997 and Novembcr 10, 2003.

. By Betw Apnl 15 1997 and November 10, 2003 the ‘rates chaxged by BellSouth to the

D o ,_'PSP'é' '»were ally sistainable, and were consistent with: BellSouth’s “tariffs and controlling

L orders of th13 Comnnssmn Therefore BeHSouth’s rates never became noncomphant dunng the
i subject time penod :

" Based on the foregomg, 1t is

OR’DERED by the Flonda Public Service Commlssmn that the spemﬁc ﬁndmgs set forth
in thlS Order are approved in every respect Itis further

ORDERED that thxs docket shall be elosed

By ORDER of the Flonda Public Serv1ce Commlssmn thls 7th day of October, 2004

'BLANCA s :BAYo Director -
Division of the Commission Clerk
and Admlmstra' Ae Semces .
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i KayFlyrlﬁ Chlﬂf i

(SEAL)




ORDER NO PSC—04-0974 FOF*TP
DOCKET NO, ( 030300-TP
PAGE 24 LT

| NQTICE OF EURIHER PRGCEEDH\IGS OR IUDICIALREVIEW .

_ The. Flonda Public Sexvice Commxssmn is reqmred by Sectmn 120 569(1), Flonda
'Statutes to notify parties of any administrative hearmg or judicial teview of Commission oxdets
_ that is available under Sections. 120.57 or 120.68, Florida Statutes, ag we11 as the proceduxes and

time limits that apply.- This notice should not be construcd to mean all requests for an
, admmlstratwe heanng or Jud1c1a1 review W111 be granted or result in the rehef sought

. Any party adversely affected by the COmmISSIOIl s ﬁnal actlon in thls matter may request
‘1) Iecomlderatlon of the demsmn by filing a ‘motion for’ recons1derat10n w1th ‘the - Director,
. Division 6f the Commission Clerk and Administrative Services; 2540 Shumard Oak ‘Boulevard,
Tallahasses,- Flonda 32399-0850, within ﬁﬁeen (15) days of the issuance: ‘of this order in the
form prescnbed by Rule 25-22. 060 Flonda Admmstratwe Code; or 2) ]ud1c1a1 review by the
Florida Supreme Court in the case ‘of an-electric, gas or telephone ut1111y or the First District
Court of Appeal in the case of a water-and/or wastewater utility by filing'a riotice of appeal with
the Director, Division of the Commission Clerk and Administrative: Servxces and filing a copy of
the notice of appeal and the filing fee with the appropriate court. ‘This filing must be completed
. within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of
' Appellatc Procedure. - The notice of appeal must be in the form spec1ficd m Rule 9, 900(a)
: Flonda Rules of Appellate Procedure ' : N




