
 

BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

 
__________________________________________ 
       ) 
Complaint and Request for Summary Disposition ) Docket No. 040028-TP 
BellSouth Telecommunications, Inc. Against ) 
NewSouth Communications Corp., To Enforce ) 
Contract Audit Provisions    ) Filed:  March 17, 2005  
__________________________________________) 
 

NEWSOUTH COMMUNICATIONS CORP.  
 MOTION TO COMPEL 

 
 NewSouth Communications Corp. (NewSouth), by and through its undersigned counsel, 

pursuant to rule 28-106.204, Florida Administrative Code, moves this Commission for an order 

requiring BellSouth Telecommunications, Inc. (BellSouth) to respond to NewSouth’s First Set of 

Discovery (Interrogatory Nos. 1-5 and Production Request Nos. 1-6).1  As grounds therefore, 

NewSouth states: 

Introduction 

 1. On January 12, 2004, BellSouth filed a Complaint and Request for Summary 

Order regarding audit provisions in the parties’ Interconnection Agreement (ICA). BellSouth 

asserts that it has the absolute right to audit NewSouth’s request for conversion of special access 

circuits to Enhanced Extended Loops (EELs).  It is NewSouth’s position that the audit language 

in the ICA is not absolute and unqualified as BellSouth argues. Further, it is NewSouth’s 

position that BellSouth has failed to comply with the requirements of the Federal 

Communications Commission’s (FCC) Supplemental Order Clarification, even though that 

Order is expressly part of the ICA. 

                                                 
1 NewSouth’s discovery is attached hereto as Exhibit A. 
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 2. In Order No. PSC-04-0186-PCO-TP, the Commission sought briefs on certain 

legal issues and held this matter in abeyance pending receipt of such briefs.  Briefs were filed on 

March 23, 2004. 

 3. On April 22, 2004, NewSouth served discovery on BellSouth.  During the interim 

since discovery was served, the parties have discussed the case in an attempt to reach agreement.  

Thus far, such discussions have been unsuccessful.  During this period of discussion, NewSouth 

agreed that BellSouth could refrain from responding to NewSouth’s discovery requests.  

However, it now appears that no agreement will be reached.  BellSouth was to provide answers 

to NewSouth’s discovery no later than March 11, 2005.  No answers have been received, thus 

NewSouth has been forced to file this Motion to Compel. 

Standard for Ruling on Discovery Requests 
 

4. The scope of discovery is broad.  See Allstate v. Boecher, 733 So.2d 993, 935 

(Fla. 1999).2  Rule 1.280(b), Florida Rules of Civil Procedure, addresses the scope of discovery: 

Scope of Discovery.  Unless otherwise limited by order of the court in accordance with 
these rules, the scope of discovery is as follows: 

 
(1) In General.  Parties may obtain discovery regarding any matter, 

not privileged, that is relevant to the subject matter of the pending 
action . . .  It is not ground for objection that the information 
sought will be inadmissible at the trial if the information sought 
appears reasonably calculated to lead to the discovery of 
admissible evidence.   

 

                                                 
2 "Our rules of civil procedure broadly allow parties to obtain discovery of "any matter, not privileged, that is 
relevant to the subject matter of the pending action," whether the discovery would be admissible at trial, or is merely 
'reasonably calculated to lead to the discovery of admissible evidence.'" 
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5. The purpose of discovery is “to simplify the issues of the case, to eliminate the 

element of surprise, . . . to avoid costly litigation, and to achieve a balanced search for the truth 

and achieve a fair trial.”  See Elkins v. Syken, 672 So.2d 517, 522 (Fla. 1996). In Dodson v. 

Persell, 390 So.2d 704, 707 (Fla. 1980), the Florida Supreme Court stated that: “A search for 

truth and justice can be accomplished only when all relevant facts are before the judicial 

tribunal.”  The Court also stated that a main purpose of discovery is “to provide each party with 

all available sources of proof as early as possible to facilitate trial preparation.”  Id. at 706.  

When the above standards for discovery are applied, it is clear that BellSouth must respond to 

NewSouth’s discovery.  The information NewSouth seeks is relevant and likely to lead to the 

admission of relevant evidence because the information bears directly on the issues before the 

Commission in this proceeding.   

The NewSouth Discovery is Relevant  

 6. The discovery NewSouth seeks is directly related to allegations BellSouth made 

in its Complaint in an attempt to support its audit request.  For example, NewSouth Interrogatory 

No. 1 seeks information regarding the allegation in ¶ 47 of the Complaint and ¶¶ 12 and 16 of the 

Hendrix Affidavit. Clearly, NewSouth is entitled to explore the basis for BellSouth’s allegation 

that NewSouth has been unable to “appropriately jurisdictionalize traffic. . . .” 

 7. Similarly, Interrogatory No. 2 specifically inquires about traffic studies referenced 

in ¶ 47 of the Complaint and ¶¶ 12 and 16 of the Hendrix affidavit that allegedly supports the 

allegations in the BellSouth Complaint, while Interrogatory No. 5 seeks information related to ¶ 

48 of the Complaint and ¶¶ 5 and 16 of the Hendrix affidavit. 

 8. Finally, Interrogatory No. 3 seeks to discover information regarding the basis for 

the requested audits. 
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 9. The related document requests go to the very same matters described above in the 

interrogatories. 

 10. NewSouth has contacted counsel for BellSouth and is authorized to represent that 

BellSouth opposes the motion. 

 WHEREFORE, NewSouth requests that the Commission enter an order requiring 

BellSouth to immediately respond to NewSouth’s discovery requests. 

    

       S/ Vicki Gordon Kaufman
Jake E. Jennings 
Senior Vice President 
Regulatory Affairs & Carrier Relations 
NewSouth Communications Corp. 
NewSouth Center 
Two N. Main Center 
Greenville, SC  29601 
(864) 672-5877 
(864) 672-5313 (facsimile) 
jejennings@newsouth.com

Jon Moyle, Jr. 
Vicki Gordon Kaufman 
Moyle, Flanigan, Katz, Raymond and 
Sheehan, P.A. 

The Perkins House 
118 North Gadsden Street 
Tallahassee, FL  32301 
(850) 681-3828 
(850) 681-8788 (facsimile) 
jmoylejr@moylelaw.com
vkaufman@moylelaw.com 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing Motion to 
Compel was served via electronic mail and US mail this 17th day of March, 2005 on the 
following parties of record: 
 
Jason Rojas 
Jeremy Susac 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
 
Kip Edenfield 
Theodore Marcus 
BellSouth Telecommunications, Inc. 
c/o Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL  32301-1556 
 
 
 
 
 
       S/ Vicki Gordon Kaufman 
       Vicki Gordon Kaufman 
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