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INTRODUCTION

Joint Petitioners’ aim in this arbitration, as well as negotiations, is to obtain an
Interconnection Agreement (“Agreement”) that comports with prevailing law, preserves the rights
already guaranteed to them by the Federal Communications Commission (“FCC”) and the Florida
Public Service Commission (“Commission™), and protects Petitioners from BeliSouth’s ability to
injure them and their customers through negligent or coercive conduct. Throughout this case, Joint
Petitioners have stressed a few themes that link its positions on several issues and illustrate the
fallacy of BellSouth’s intransigence during the negotiation of this Agreement:

The Agreement Must Preserve Joint Petitioners’ Rights Under Applicable Federal
and State Law [Items 2, 9, 12, 26, 36, 37, 38, 51B, 51C, 65, and 88]

Eleven of the issues remaining in this arbitration represent Joint Petitioners’ request to avail
themselves of, or preserve, legal rights and network facilities already provided to them by
applicable law. Item 2 seeks to preserve Petitioners’ right to use UNEs to serve customers of their
choice. Item 9 seeks to preserve Petitioners’ right to seek dispute resolution before a court of
competent jurisdiction. Item 12 seeks to preserve Petitioners’ right to rely on relevant applicable
law unless expressly agreed otherwise. Item 26 seeks to preserve Petitioners’ right to commingle
and to obtain commingled circuits in accordance with FCC Rules. Item 36 seeks to preserve
Petitioners’ right to obtain line conditioning in accordance with FCC Rules. Item 37 seeks to
preserve Petitioners’ right to request removal of load coils from loops at Commission-approved
TELRIC-compliant rates. Item 38 seeks to preserve Petitioners’ right to request removal of
bridged taps from loops at Commission-approved TELRIC-compliant rates. Items 51B and 51C
seek to preserve Petitioners’ right to insist that the FCC’s “for cause” auditing standard be given
proper meaning and to ensure that audits will at all times be performed by a truly independent

auditor. Item 65 sceks to preserve Petitioners’ right to continued access to BellSouth’s transiting



service at Commission-approved TELRIC-compliant rates and without imposition of a
Transit/Tandem Intermediary Charge (“TIC”) that is not Commission-approved and TELRIC-
compliant, and does not recover any identified or legitimate BellSouth costs. Finally, Item 88
ensures the right to obtain Service Date Advancements (a/k/a “expedites™) on UNEs at
Commission-approved TELRIC-compliant rates.

Joint Petitioners Should Be Protected from BellSouth’s Coercive Leveraging of its
Near Monopoly Status [Items 86, 100, 101, 102, 103, and 104]

Six items in this arbitration involve the ability of BellSouth, by virtue of its control over the
local network and dominant market share, to shut down or impede Petitioners’ service for a
number of purported “causes.” Item 86 — one of three “pull the plug” items — seeks to prevent
BellSouth from suspending or terminating Petitioners’ service based on mere allegations of
improper CSR access. Item 100 seeks to prevent BellSouth from suspending or terminating
Petitioners’ service based on their failure to calculate precisely the amounts outstanding on all of
their accounts or failure to accurately predict timing of dispute posting and payment receipt. Item
101 seeks to set a one month maximum deposit amount for services billed and advance (two
months for services billed in arrears) in light of the Petitioners’ well established business
relationships with BellSouth and BellSouth’s recent agreement to accept the same with another
CLEC. Item 102 seeks a deposit “offset” based on all past due amounts owed by BellSouth and
provides for the restoration of such offset based on BellSouth’s meeting the same “good payment
history” standard that applies to Petitioners. Item 103 seeks to prevent BellSouth from suspending
or terminating Petitioners’ service if they do not remit a requested deposit within 30 days and do
not otherwise post bond and file complaints with the Commission (and other commissions).
Finally, Item 104 seeks to prevent BellSouth from forcing Petitioners, in the event of a deposit

dispute, to post bond and file complaints on pain of service suspension or termination.



This Agreement Should Reflect and Incorporate the Practical Business Experience of
the Parties Since the 1996 Act [Items 4, 5, 6, 7, and 97]

The remaining five items in this case stem from the fact that the parties have the benefit of
nine years’ experience under the 1996 Act — operationally and financially — from which to draw.
Petitioners therefore have crafted language that reflects this experience, especially with regard to
issues of general contracting, to make the Agreement more commercially reasonable and less one-
sided in BellSouth’s favor. Though this Agreement may be mandated in part by Sections 251 and
252 of the 1996 Act, BellSouth has no basis to eschew general fairness in favor of onerous, heavy-
handing, and one-sided terms that are not commercially reasonable. Thus, Item 4 secks to ensure
that the parties are entitled to a modest measure of relief for damages caused by negligence. Item
5 seeks to ensure that Petitioners need not mirror BellSouth’s limitation-of-liability language in
their tariffs and custom contracts (as BellSouth has no obligation to and does not do so in its own
contracts) or incur indemnity obligations. Item 6 clarifies that damages that are direct and
reasonably foreseeable should not be considered indirect, consequential or incidental. Item 7
seeks to ensure that the parties indemnify each other for damages caused by their own negligence
or violation of the law. Item 97 seeks a payment due date of 30 days from receipt of a bill, which
provides a reasonable and non-variable interval in which to establish a good payment history.

Petitioners will address all items in sequential order for the sake of convenience, but ask
the Commission, Staff, and the Panel to bear these themes in mind as a means of understanding

Joint Petitioners’ need to resort to arbitration in the forging of this Agreement.

STANDARD OF REVIEW AND STATEMENT OF JURISDICTION

The 1996 Act empowers the Commission to arbitrate interconnection agreements on the
petition of any party. 47 U.S.C. § 252(b)(1). The Commission has jurisdiction over every issue

raised in the petition. Id. § 252(b)(4)(A). These issues may not always relate directly to a section



252 obligation, but rather may include any term or condition that the parties had attempted to
negotiate. Coserv Ltd. Liab. Corp. v. Southwestern Bell Tel. Co., 350 F.3d 482, 487 (5" Cir.
2003). In addition, the Commission has jurisdiction over disputes regarding terms and conditions
necessary for implementing or performing the agreement, including liability-related terms and
enforcement mechanisms. 47 U.S.C. § 252(b)(4)(C) (state commission may “impos[e] appropriate
conditions as required to implement subsection [251] (c)”); MCI Telecomms. Corp. v. BellSouth
Telecomms. Inc., 298 F.3d 1269, 1274 (11" Cir. 2002) (“Clearly, enforcement and compensation
provisions, including the liquidated damages provision desired by MCI, fall within the realm of
‘conditions ... required to implement’ the agreement.”).

In resolving the disputed items of this arbitration, the Commission must ensure that the
outcome meets “the requirements of section 251, including the regulations prescribed by the [FCC]
pursuant to section 251.” 47 U.S.C. § 252(c)(1). The Commission also has jurisdiction to review
any rates proposed within the arbitration. Id. § 252(c)(2).

DISCUSSION

Item No. 2: How should “End User” be defined?

POSITION STATEMENT: “End user” should be defined as the “customer of a Party.” This
definition is not intended to expand or retract a Joint Petitioner’s rights to resell BellSouth services
or to obtain and sell UNEs, collocation and interconnection.

The 1996 Act Entitles Joint Petitioners to Use UNEs to Serve Customers of Their Choice,
Including ESP/ISPs and Wholesale Customers.

The term “End User” should be defined in a manner that enables Petitioners to serve the
broadest legally permissible possible spectrum of customers.! Accordingly, Petitioners’ proposed
language states that “End User means the customer of a Party. This definition is not intended to

expand or retract a Joint Petitioner’s right to resell BellSouth services or to obtain and use UNEs,

! Evidence on Item 2 was not presented at the hearing, but the parties have agreed to brief this issue because it

is not yet resolved. Hearing Transcript (“Tr.”) at 585:9-13 (Johnson).



collocation, or interconnection, in accordance with the Act and FCC rules and orders.” Exhibit A
at 1. This definition is intended to avoid misuse of a more restrictive definition with which
BellSouth could later claim that Petitioners somehow gave up their rights to use UNEs to serve
retail ESP/ISP customers as well as wholesale customers, including ESP/ISPs, as well as carriers.

Joint Petitioners wish to make clear to the Commission, as they repeatedly have to
BellSouth, that they intend to use all UNEs in accordance with applicable FCC rules and orders.
Thus, to the extent that eligibility requirements apply, such as EEL restrictions, Petitioners will
comport with them. Moreover, Petitioners’ definition is not intended to be used to change the
definition of a loop provided in the FCC’s rules.® This has been clear from the beginning — Joint
Petitioners’ Direct Testimony states that they will “comply with the contractual provisions
regarding resale, UNEs and Other Service (defined in Attachment 2).” Johnson Direct Testimony
at 7:7-10 (Jan. 10, 2005) (“Johnson Test.”).* Although certain aspects of Attachment 2 need to be
re-negotiated as part of the parties’ efforts to implement the changes of law adopted by the FCC in
the Triennial Review Remand Order (“TRRO”) (or, pursuant to section 252(a)(1), to negotiate

terms without reference to those requirements), Joint Petitioners will agree to incorporate 7RRO

2 Joint Petitioners have attached the latest version of Joint Petitioners’ Exhibit A, which is the document that

sets forth by issue all disputed language corresponding to each Matrix Item. This version incorporates new language
on Issue 2 offered by Joint Petitioners on June 8, 2005. Otherwise it is the same as hearing Exhibit 13. This brief will

reference Exhibit A (as appended hereto) for convenience and to avoid conflicts between versions re Issue 2.

3 BellSouth may rely on a decision of the Texas PUC in the El Paso arbitration to demonstrate that its

definitions of “end user” should be adopted. Docket No. 25188, Order Approving Revised Arbitration Award and
Interconnection Agreement (Tex. P.U.C. Aug. 31, 2004). The Texas PUC adopted BellSouth’s position on the ground
that it ensured that UNEs would not be used as “entrance facilities.” Yet the Parties already have agreed that loops
will terminate to an end user customer premise and that “entrance facilities” are not loops. Joint Petitioners have in
fact modified their language for Section 2.1.1.1 to state that “the phrase ‘end user customer premises’ ... shall not be
interpreted to include such places as a carrier’s mobile switching center, base station, cell site, or other similar
facility[.]” This language precludes use of UNEs as entrance facilities, rending the Texas PUC's decision inapposite.

4 On May 27, 2005, Petitioner KMC petitioned to withdraw from this arbitration. Petitioners nonetheless must
rely in some part on the testimony of Marva Johnson which in each case was adopted by NuVox and Xspedius
witnesses where Ms. Johnson had been designated to be the main witness per the Order Establishing Procedure
(“OEP”) (May 12, 2004). In addition, per the OEP, the hearing testimony of KMC witness James Mertz on issues
where he served as the Joint Petitioners’ main witness (65 and 97) is for benefit of remaining Joint Petitioners NuVox
and Xspedius.



changes of law, to the extent that they are unable to negotiate alternative arrangements with
BellSouth. Notably, the relevant changes impact how CLECs can use UNEs and not which
customers CLECs can serve. TRRO 9 34 (prohibiting use of UNEs for long distance and wireless
services); 47 C.F.R. § 51.309(b) (same). There can be no legitimate argument that Petitioners are
attempting to define “End User” in a manner that would enable them to violate federal law.
Indeed, the Petitioners added language to their own proposal in order to close this debate.

BellSouth’s initial proposed definition of End User was “the ultimate user of the
Telecommunications Service.” This language necessitated dizzying colloquies in previous
hearings on what was an “ultimate” user. When asked whether NuVox could continue to serve
universities — which then provide service to student dorm rooms — under BellSouth’s “ultimate
user” definition, Ms. Blake once responded that “I’m — may not be privy to all the ins and outs of
it.” Attachment 1 (N.C. Utilities Comm’n Tr. v. 6 at 352:13-16) (Jan. 13, 2005). Ms. Blake
answered a subsequent line of questioning as “[i]t could be” that the university was an “ultimate
end user.” Attachment 2 (Tenn. Reg. Authority Tr. at 747:22 — 748:4) (Jan. 27, 2005). In sum,
BellSouth’s corporate witness for Item 2 could not explain the application of the definition of “End
User” BellSouth proposed, but expected Joint Petitioners to figure that out and abide by it.

Moreover, Ms. Blake’s pre-filed direct testimony makes it clear that BellSouth indeed had
intended to use its proposed definition to restrict Joint Petitioners’ lawful rights to use UNEs.
There, Ms. Blake was adamant that an End User could not be just “any customer,” Blake Direct
Test. at 6:10, yet at the Tennessee hearing she testified that “[w]e’re not trying to prevent or limit
how the joint petitioners can use UNEs and UNE combinations.” Attachment 2 (TN Tr. at 747:25
— 748:2). Joint Petitioners have no confidence from Ms. Blake’s befuddling ;cestimony that

BellSouth would permit them to use UNEs in the manner in which they are entitled.



BellSouth has recently revised its “End User” definition twice. The most recent proposal
contains three different definitions — two of which are not agreed upon and are do not correspond
to any issue in this arbitration. BellSouth defines three terms: “End User”; “Customer™; and “end
user.” Exhibit A at 1.° BellSouth’s new set of definitions is unacceptable for two reasons. First,
on their face the definitions contain restrictions that are in contravention of FCC rules, particularly

in the fact that it designates “retail service” as the category of permissible service. Second, the
g gory oI p y

are extremely, and unnecessarily, complex, thus rendering the Agreement — dozens of whose
terms rest on this definition (or definitions) — unclear. The most notable deficiency is that the
purported definition of “end user” contains the term “End User” twice, which likely creates a mere
tautology. Further, this language appears to list specific entities that Petitioners are allowed to
serve under the Agreement, creating the risk that the list is underinclusive and accordingly limits
Petitioners’ choice of customer. ILEC-imposed use restrictions on the use of UNEs are unlawful,
with the exception of the local-service requirements for EELs. From the inception of unbundling,
the FCC has held that UNEs may be used by CLECs without limitation to serve customers of their
choosing. Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC Docket No. 96-98, First Report and Order, 11 FCC Red. 14599, 15679 § 356 (1996)
(“First Report and Order™); 47 CF.R. § 51.309(a). .

BellSouth’s contrary argument seems to be placed in the notion of “qualifying services.”
BellSouth witness Blake argued that “[t]he issue is not whom CLECs serve, but rather what
service qualifies for UNEs and UNE prices.” Kathy Blake Rebuttal Testimony at 20:7-8 (Feb. 7,
2005) (“Blake Rebuttal Test.”). When asked during her deposition what this statement means, Ms.

Blake answered “[y]ou have to be able to use — to provide the qualifying service ... so the

5

BellSouth to propose that an uncapitalized term should nonetheless be a defined term. This proposal now
raises the possibility that an uncapitalized term should be given a definition, and calls into question whether the parties
may continue to rely on the principle that undefined terms should be given their common and ordinary meaning.



standards or the ability to — for a CLEC to use a UNE to provide service is set forth on how UNEs
can be used and why.” Deposition of Kathy Blake, Transcript at 228:16-23 (Dec. 8, 2004)
(emphasis added). The D.C. Circuit Court of Appeals vacated the “qualifying services”
restrictions. United States Telecom Ass’nv. FCC, 359 F.3d 554, 594 (D.C. Cir. 2004) (“USTA
IP’). Accordingly, BellSouth has no justification for its proposed definition of “End User,” which
seems to suggest or could be used in a manner so as to suggest that UNEs could not be used to
serve certain types of customers or entire classes of customers, including retail ISP and ESP
customers. Although BellSouth has expressed an intention not to use its definition in such a
manner, Petitioners have little comfort that present assurances will not soon dissipate.

Nor does BellSouth’s definition make practical sense. As Ms. Blake noted, the term End
User is used hundreds of times throughout the Agreement, and thus BellSouth’s proposed
definition must be applied and analyzed for each use in order to determine whether any
discrepancies or confusion will arise from its use in any given context. In such cases, the use of
alternative terms, such as end user or customer, must be negotiated. Although this type of
unneeded complexity should be avoided in any contract, Joint Petitioners have reviewed
BellSouth’s proposals in this regard, and have found that BellSouth has misused its own proposals
the majority of the time (and on a recent negotiations call, BellSouth agreed and could not explain
why its proposed definitions appeared designed to unlawfully restrict Petitioners’ right to use
UNEs to serve retail ESP/ISP customers).

Joint Petitioners’ definition that an End User is the “customer of a party” is clear, direct,
easily applied, and comports with all relevant guidelines on how CLECs may use UNEs,
collocation, interconnection and resold services. Accordingly, the Commission should adopt this

definition for Section 1.2 of the General Terms and Conditions.



Item No. 4: What should be the limitation on each Party's liability in circumstances other
than gross negligence or willful misconduct?

POSITION STATEMENT: Liability for negligence should be limited to an amount equal to
7.5% of the aggregate fees, charges or other amounts billed for any and all services provided or to
be provided pursuant to the Agreement as of the day the claim arose.

A Party Is Entitled to Some Relief for Harm Caused by the Other Party’s Negligence.

The dispute in this item is whether the Agreement should provide any remedy for harm
caused by the negligence of either party. Petitioners have proposed language that would provide a
maximum of 7.5% recovery to an injured party, calculated from the total revenue received and/or
billed as of the date the negligence took place (“the day the claim arose™). This provision is
commercially reasonable in this context, and reflects settled principles of contracts law.

A simple example illustrates how Joint Petitioners’ language would operate. Surmise that
on Day 61 of the Agreement, a DS3 transport trunk was negligently disconnected by BellSouth,
leaving 50 Petitioner customers without service for 24 hours. As of Day 61, that Petitioner had
paid $1 million to BellSouth, with another invoice for $500,000 pending. BellSouth would be
liable for a maximum of 7.5% of $1.5 million, or $112,500, for that outage. The negligent party
would thus pay the damages proved before a competent tribunal up to that maximum amount.

Today, Petitioners are not even granted this minimal relief in their interconnection
agreements when they suffer harm through BellSouth’s negligence. Any harm that BellSouth
negligently causes becomes Joint Petitioners’ burden, including any liability they incur and any
revenue they lose as a result of service degradation or disruption. This inequity does not exist in
other commercial contracts — including Joint Petitioners’ contracts with customers and vendors
— and moreover does not reflect the settled law of contracts. And the fact that BellSouth has
always been able to impose such harsh liability terms does not make them any less improper. To

resolve this problem, Joint Petitioners have proposed a limited right to damages for negligence,



capped at 7.5%, that reflects general principles of contracting as well as an incremental move
toward liability terms seen in other contracts between service providers.

Section 373 of the Second Restatement on Remedies states that an “injured party is entitled
to restitution for any benefit that he has conferred on the other party by way or part performance or
reliance.” Rest. I Remedies § 373(1). Thus, money paid by a party to a vendor for services
rendered is subject to restitution if the party were injured by the vendor’s conduct or performance.
BellSouth’s “bill credits™ proposal comports with the precept that one is not entitled to payment for
services not properly rendered. However, this principle does not stand for the notion that liability
for additional harms caused by the negligent provision of services should be eliminated (which is
the essence of BellSouth’s proposal).

BellSouth asserts that its proposed language, which provides no relief for harm caused by
negligence, is “industry standard.” Blake Direct. Test. at 8:13. This assertion is incorrect. Joint
Petitioners presently have contracts with telecommunications service providers that provide
damages for harm caused by simple negligence. Custom contracts also contain deviations from the
standard claimed by BellSouth. Even Xspedius’s template contract, for example, provides a
limitation of liability for “mistakes, omissions, interruptions, delays, errors or defects in the
service” that is capped at “$100,000 or five (5) months” worth of paid monthly recurring charges.”
Attachment 3 (XSP00004-5) [filed under seal]. Thus, just as BellSouth is no longer “the [only]
phone company”, the BellSouth standard is no longer the industry standard.®

Indeed, the NuVox-AliTel interconnection agreement diverges from BellSouth’s purported
“industry standard.” Exhibit 27. This agreement provides liability up to $250,000 for harm caused

by negligence; it does not limit recovery to bill credits. Tr. at 933:18-19 (Blake). Thus,

6 The record contains no evidence that BellSouth does not enter into custom contracts that deviate from its

claimed standard.
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BellSouth’s proposed liability language is not only contrary to the standard in the
telecommunications industry, it is not the standard even in the more specialized realm of
interconnection agreements.

To the extent that Joint Petitioners’ tariffs provide only bill credits for harm caused by their
own negligence, those tariffs are often not incorporated into actual user agreements. Tr. at 40:12-
15 (Russell). As Mr. Russell explained, “99 percent of our customers purchase services not out of
our tariff but out of customer service arrangements.” Tr, at 182:19-21. See also id. at 185:12-15
(“very few, if any, of our customers purchase services pursuant to this tariff”). And often NuVox
will, with regard to liability clauses, “provide additional amounts in the event of service
outages.” Id. at 184:18. That flexibility is actually in NuVox’s tariff at Section 2.2.2. Id. at
184:7-11. Thus, it is not the case, as BellSouth seeks to imply, that Petitioners are requesting more
beneficial liability language than what they themselves provide to their own customers (even if the
comparison of wholesale to retail service offerings is appropriate, which it is not).

It is moreover not appropriate to compare the terms of Petitioners’ contracts with the terms
that they seek to incorporate into this Agreement. Joint Petitioners are competitive providers of
retail telecommunications services — they are not retail customers. BellSouth, by contrast, is the
incumbent that acts as a wholesale supplier to Joint Petitioners, and yet competes with them in the
retail market. Thus, the terms imposed on Joint Petitioners have a pass-through effect on their
customers, which impacts both their customers and the Florida telecommunications market
generally. The same is not true of the Joint Petitioners tariffs or the actual contracts Petitioners
sign with their customers.

The Proposed 7.5% Liability Cap for Negligence Is Appropriate in this Context.

Service contracts generally include liability terms that provide relief for harm caused

through negligence. Mr. Russell explained at hearing the fact that he has reviewed “software

11



agreements, [and] agreements with other service providers” on behalf of NuVox that impose
liability for damages caused by negligence. Tr. at 190:12-13. Petitioners’ prefiled testimony
discussed these contracts, which often include liability for negligence up to “15% to 30% of the
total revenues actually collected or otherwise provided for over the entire term of the relevant
contract.” Johnson (Russell) Direct Test. at 11:7-9.

What Joint Petitioners propose is a hybrid, or compromise, between the liability provisions
of these contracts and the present-day terms under which BellSouth has for too long enjoyed a
complete elimination of liability for negligence. See Johnson (Russell) Direct Test. at 22:1-6.
This 7.5% cap is a reasonable and proportional balance between the risk of incurring harm versus
the revenues that will be generated under this Agreement. See id. at 11:5-9.

BellSouth continues to misapprehend how this 7.5% cap will operate. It is not the case, as
counsel attempted to show at hearing, that BellSouth is automatically liable for 7.5% of all billed
revenue. See Tr. at 179:9-13 (Meza). Thus, the fact that NuVox may pay $3 million per month to
BellSouth under the Agreement, based on current invoices, does not mean that “BellSouth’s
liability to NuVox after three years would be about $8.1 million.” 7d. at 12-13. As Mr. Russell
explained, “it is not as if over the course of this contract we are going to get an $8.1 million rebate
from BellSouth.” Id. at 274:9-11. BellSouth only pays if it is negligent, and only in the amount of
damages that a Petitioner actually incurred — up to a 7.5% cap.

BellSouth’s proposal is not a limitation-of-liability clause, but rather an “elimination of
liability” clause. Johnson Direct Test. at 10:4-5. It places the entire risk of BellSouth’s own
negligence on Petitioners. This result is inappropriate in what should be “an arm’s-length contract
between commercially sophisticated parties.” Id. at 9:11. Joint Petitioners thus seek “some

measure, albeit a modest one relative to universally-regarded commercial practices, of
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accountability and contractual responsibility.” Id. at 10:11-12. BellSouth should not be shielded
from all liability for its own negligence simply because this is an Interconnection Agreement, or
because it has always been shielded in this way.

BellSouth has also objected to Petitioners’ 7.5% liability cap on the ground that the
revenues it will obtain under this Agreement do not cover that exposure. Blake Direct Test. at
9:11-13. BellSouth’s witness had no basis upon which she could support that objection (she does
not know what goes into TELRIC rates) and conceded at hearing, however, that TELRIC contains
“a component ... that is for joint and common costs,” Tr. at 937:708 (Blake), as Petitioner Russell
had stated in his testimony. Russell Direct Test. at 8:4-5 (“BellSouth no doubt already carries
insurance which is factored into its TELRIC pricing.”). In any event, the TELRIC pricing rules do
not allow for BellSouth to recover the costs of damages it imposes on Petitioners through its own
negligent acts.

BellSouth’s latest retort to Petitioners’ proposal is that interconnection agreements are not
“typical commercial contracts.” Tr. at 189:13 (Meza). See also Exhibit 16. BellSouth apparently
believes that this declaration absolves it of any obligation to provide relief for its own negligence.
To the contrary, the fact that this agreement in an interconnection agreement — impacting the
telecommunications services that Joint Petitioners are providing to Florida consumers -- makes it
all the more necessary that BellSouth provide such relief. It is for this very reason that BellSouth
is, as counsel observed, subject to state and federal regulation. Tr. at 192:13-14 (quoting Bel/lSouth
Telecomms. v. Mississippi Pub. Serv. Comm n (Exhibit 16)).

Yet the degree of regulation imposed on BellSouth — particularly with respect to pricing
—- has diminished substantially since passage of the 1996 Act. Previous regulatory theory had

advised that utilities were owed a certain degree of freedom from liability in exchange for
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regulatory constraints. See Rendi L. Menn-Stadt, Limitation of Liability for Interruption of Service
for Regulated Telephone Companies: An Qutmoded Protection?, 1993 U. Ill. L. Rev. 629, 640
(1993) (appended hereto as Attachment 4). Thus, a regulated telephone company “is charged
with the duty of providing service upon application, but in exchange for such responsibility, [it]
will not be required to provide completely uninterrupted or perfect quality service.” Id. That
theory no longer obtains, however, in an environment where BellSouth has obtained interLATA
relief and considerable pricing flexibility. See id. at 644-45. Indeed, BellSouth’s relationship with
the Petitioners involves significant billings offered pursuant to very relaxed regulation by the FCC.
In this environment, a rebalancing is warranted. See id.

This rebalancing is especially warranted in the case of this Agreement, which will involve
provision of elements and services that are no longer at TELRIC prices (e.g. certain
interconnection trunks and facilities). And under the FCC’s recent Triennial Review Remand
Order, many more of the elements that Petitioners use could be removed from the UNE list.
Having achieved a much less regulated pricing regime for local netwofk elements, BellSouth
should be subject to liability terms that reflect the new regulatory environment.

“The Day the Claim Arose” Provides a Date Certain for Calculating a Party’s Liability.

Joint Petitioners’ proposed language marks liability from “the day the claim arose.” This
phrase refers to the day on which the negligent act occurred. This concept ensures that the parties
can identify a date certain from which to calculate damages.

BellSouth argues that Joint Petitioners’ language “serves only to encourage CLECs to
game the claims and litigation process[.]” Blake Direct Test. at 7:20-21. Ms. Blake persisted in
this opinion at hearing, despite agreeing with Joint Petitioner counsel that the parties would not

“have any difficulty discerning the day” of a circuit outage or collocation fire. Tr. at 939:4-13.
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Moreover, BellSouth is incorrect as a matter of law. The Uniform Commercial Code states that
“[a] cause of action accrues when the breach occurs, regardless of the aggrieved party’s lack of
knowledge of the breach.” U.C.C. § 2-725(2). Thus, it is recognized that “damages are generally
measured as of the date of the breach,” though greater damages may be awarded. Samuel
Williston, A Treatise on the Law of Contracts, Section 64.4 (4™ ed. 2002). Petitioners’ language
mirrors that rule, and leaves no room for delaying a claim to obtain unfair advantage.

It will be evident, under this Agreement, when a claim arises. This Agreement involves the
operation of a closely monitored communications network. In fact, BellSouth is required by law to
be actually aware of any network outages and to remedy them quickly. E.g., 47 C.F.R. § 63.100
(federal outage reporting requirements); FL PSC Rule 25-4.023 (requiring reporting of outages to
the PSC and filing of outage reports). Thus, BellSouth will know when a breach of service has
occurred, even if Joint Petitioners do not. BellSouth’s objection that Petitioners will or could
“game the system” under their proposed language is therefore meritless.

For all these reasons, the Commission should adopt Petitioners’ language for Issue 4.

Item No. 5: If the CLEC does not have in its contracts with end users and/or tariffs standard
industry limitations of liability, who should bear the resulting risks?

POSITION STATEMENT: Joint Petitioners should be able to offer commercially reasonable
limitation-of-liability terms to their customers without being penalized by BellSouth by being
forced to indemnify it. Joint Petitioners require this flexibility in negotiations in order to compete
fairly with BellSouth in response to demands for custom contracts.

Petitioners Should Not Be Required to Mirtor BellSouth’s Limitation-of-Liability Terms In
Order to Avoid Incurring an Additional Obligation to Indemnify BellSouth.

This item arises from BellSouth’s unreasonable and heavy-handed insistence that Joint
Petitioners include limitation-of-liability language in their contracts and tariffs that is exactly as
stringent as BellSouth’s. If Joint Petitioners do not include liability language in all of their service

arrangements (which predominantly are custom contracts known as CSAs) that virtually mirrors
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BellSouth’s tariff language, for the entire duration of this Agreement, then BellSouth would make
Joint Petitioners pay any damages awarded for negligence attributable to BellSouth. In short,
BellSouth seeks to have Joint Petitioners pay any and all claims attributable to BellSouth’s
negligence, simply because, if BellSouth retained a complete monopoly, it would limit its liability
completely in its tariffs. But BellSouth does not retain a complete monopoly and it is unable to
assert that it subjects all of its own customers to the same rigid limitation of liability provisions
contained in its tariffs. Tr. at 947:18-22 (Blake) (“I don’t know the details of every contract
service arrangement.”); see id. at 947:23 - 948:2.

Joint Petitioners presently have commercially reasonable limitation-of-liability terms in
their tariffs and customer agreements. Tr. at 203:14-16 (Russell). None of the Petitioners intend
to remove their limitation-of-liability language from their tariffs or template contracts altogether.
Id. at 203:19 — 204:2. However, Joint Petitioners must continue to respond to the demands of a
competitive marketplace wherein customers insist on negotiating less stringent limitation of
liability provisions. As Petitioners have explained from the beginning, they will ensure that their
terms and conditions of service will “adhere to these existing standards of due care, commercial
reasonableness, and mitigation.” Russell Direct Test. at 10:2-3.

Indeed, even without any proposed contract language for this issue, Joint Petitioners
believe that it is incumbent upon them to incorporate “commercially reasonable” limitation of
liability terms in all tariffs and contracts. Moreover, Joint Petitioners have made clear to BellSouth
that it remains protected by “existing provisions of the Agreement and applicable commercial law
stipulating that a Party is precluded from recovering damages to the extent it has failed to act with

due care and commercial reasonableness.” Russell Direct Test. at 9:10 - 10:1.
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Yet limitation-of-liability language is among the terms that Petitioners presently must
negotiate in order to win customers. Tr. at 206:4-11 (Russell). Presently Joint Petitioners provide
a great proportion of their service via individual agreements, and not tariffs. Tr. at 203:22-24
(Russell) (“99 percent of our customers buy services through customer contracts™). Joint
Petitioners are “often times competing to win [BellSouth’s] customers,” as the 1996 Act expressly
permits, and if they are “contractually obligated by the terms of these interconnection agreements
not to have different terms than those in the BellSouth rariff, we’re not playing on a level playing
ﬁeld[.]” Id. at 206:5-10 (emphasis added). Joint Petitioners thus request the ability continue to
negotiate commercially reasonable limitation-of-liability terms with potential and existing
customers without facing financial and anti-competitive retribution from BellSouth in the form of
an indemnity obligation;

Liability terms are frequently negotiated such that they are different from the template
liability terms in Joint Petitioners’ tariffs. BellSouth’s proposed language would punish Joint
Petitioners for providing consumers with commercially reasonable terms reflective of a
competitive marketplace. It would require Petitioners to cover BellSouth for BellSouth’s own
negligent, reckless, or unlawful conduct for failing to “mirror,” as Mr. Russell put it, BellSouth’s
own stringent limitation-of-liability language that it imposes on many Florida consumers. See also
Russell Direct Test. at 10:16-23 (such a requirement is “unreasonable, anti-competitive and anti-
consumer”). Petitioners are committed to including commercially reasonable limitation-of-
liability terms in their tariffs and contracts, and the Commission should not force them to do more.
Petitioners should not be punished for competing with BellSouth.

But this appears to be exactly BellSouth’s intent. Ms. Blake testified twice, both in her

summary and on cross, that the “purpose of this provision is to put BellSouth in the same position
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it would be in if the Joint Petitioner’s end user was a BellSouth end user.” Tr. at 918:18-20, 945:1-
2. In other words, if BellSouth loses a customer because Petitioners provide them greater
protection from injury, BellSouth wants someone to pay. It wants to penalize Petitioners.

BellSouth’s unjustified purpose and position is bad for consumers, bad for competitors, and
bad for the Florida telecommunications market. The Commission should therefore adopt Joint
Petitioners’ proposed language for Issue 5.

Item No. 6: How should indirect, incidental or consequential damages be defined for
purposed of the Agreement?

POSITION STATEMENT: The Agreement should be clear that damages to end users that result
directly, proximately, and in a reasonably foreseeable manner from a party’s performance do not
constitute “indirect, incidental, or consequential” damages. Petitioners should not be barred from
recovering such damages subject to the Agreement’s limitation of liability for negligence.

Damages That Are Reasonably Foreseeable and Direct Are Not “Indirect, Incidental. and
Consequential” and Thus Should Not Be Precluded by the Agreement.

Item 6 is in large measure a definitional issue: how should indirect, incidental, and
consequential damages be defined for purposes of the Agreement? These are damages for which
neither Party will be liable to the other. Because of this harshly preclusive effect, Petitioners seek
to define them in a manner that does not unfairly deprive any party of damages to which are indeed
reasonably foreseeable. Moreover, Petitioners seek to avoid any misperception or to lend any
credence to arguments that BellSouth may make now or in the future that the parties somehow
herein agreed in some manner to curtail the legal rights of Petitioners’ Florida customers.
Accordingly, Petitioners insist on this clarification, which reflects the extent and limit of their
voluntary agreement with BellSouth to waive certain damages claims: “[d]Jamages to End Users
that result directly, proximately, and in a reasonably foreseeable manner from BellSouth’s (or a
CLEC?’s) performance of obligations set forth in the Agreement ... should be considered direct and

are not indirect, incidental or consequential[.]” Russell Direct Test. at 11:11-17,
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Joint Petitioners’ language for Section 10.4.4 states that indirect, incidental and
consequential damages do not include damages that “result directly and in a reasonably foreseeable
manner from the first Party’s performance of services hereunder.” Reasonably foresecable
damages are those for which contracting parties are responsible when they act negligently,
recklessly, or in a manner that violates the law. Thus, if damages are ‘reasonably foreseeable,’
they cannot be deemed ‘indirect’ or ‘incidental’ or ‘consequential.” These damages are “an
appropriate risk to be borne by any service provider in a contract that clearly envisions that the
effect of performance or nonperformance of such services will be passed through to ascertainable
third parties|.]” Russell Direct Test. at 12:1-4.

In any event, Florida law provides that sellers are subject to incidental and consequential
damages resulting from their breach of contract. Fla. Stat. Ch. 672.715. Incidental damages
include “commercially reasonable charges, expenses or commissions in connecting with effecting
cover and any other reasonable expense incident to the delay or other breach .” Id. 672.715(1).
‘Cover’ is the operation of obtaining replacement goods and services. Id. 672.713. Consequential
damages include “any loss resulting from general or particular requirements” under the contract,
“of which the seller at the time of contracting had reason to know and which could not reasonably
be prevented by cover or otherwise.” Id. 672.715(2). See also Halliburton Co. v. Eastern Cement
Corp., 672 So.2d 844, 845 (Fla. Ct. App. 1996) (consequential damages appropriate where
plaintiffs demonstrates “foreseeability and certainty™). So, to the extent that the reasonably
foreseeable damages contemplated by Petitioners’ proposed language may be characterized as
indirect, incidental or consequential, Petitioners, consistent with Florida law, do not voluntarily

agree to absolve BellSouth of these damages.
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BellSouth knows that Joint Petitioners rely on BellSouth’s bottleneck facilities, such as
loops and transport, in order to serve customers. 47 U.S.C. §§ 251(c), 251(c). As such,
BellSouth’s acts and omissions foreseeably and directly impact Petitioners’ ability to do business
and serve customers. Were BellSouth’s facilities to go down, Petitioners must attempt to obtain
alternate services as cover, if at all possible. They may also be required to give credits to their
customers for any outage. If the outage was caused by BellSouth’s negligence, recklessness, or
willful misconduct, BellSouth should compensate Petitioners for the losses they incur therefrom.
Such losses are reasonably foreseeable and flow directly from BellSouth’s — not Petitioners’ —
conduct. Unless BellSouth compensates Petitioners for those losses, it will improperly increase
Petitioners’ costs and impede their ability to deploy facilities and serve customers.

BellSouth’s principal objection to Petitioners’ language is that it “causes confusion.” Tr. at
953:6 (Blake). In fact, its corporate witness admits not to understand what indirect, incidental, or
consequential damages are, Tr. at 17-23. Yet she somehow matntains that the language “has no
force or effect and is unnecessary,” id. at 953:25 — 954:1, but only in her “layman’s opinion.” Id.
at 953:7. BellSouth’s position on Item 6 is thus no position at all, as they have no grounds to reject
Petitioners’ language other than because it is “long.” Tr. at 955:9; Blake Depo. at 305:23-25.

Joint Petitioners must not be left without relief when BellSouth’s conduct results in direct,
reasonably foreseeable damages. These are damages that Florida law provides. Moreover, they
are necessary to preserving competition in this state. Accordingly, Joint Petitioners’ language for

Section 10.4.4 of the General Terms and Conditions should be adopted for the Agreement.

Item No. 7: What should the indemnification obligations of the parties be under this
Agreement?

POSITION STATEMENT: The Party receiving services should be indemnified, defended and
held harmless by the Party providing services against any claims, loss or damage to the extent
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reasonably arising from or in connection with the providing Party’s negligence (subject to
limitation of liability for negligence), gross negligence or willful misconduct.

It Is Reasonable and Appropriate in this Agreement for the Provisioning Party to Bear the
Risk of Its Own Services.

Joint Petitioners’ proposed language for Section 10.5 provides that the party providing
service must indemnify the other party for damages caused in providing that service. This
language comports with industry practice as reflected in Joint Petitioners’ own tariffs and
contracts, and rests on the same commonsense notion, expressed above with respect to Item 4, that
parties must be responsible for damages that they cause by their own acts and omissions. As
Petitioners have stated, “[a] Party that fails to abide by ‘its legal obligations should incur the
damages arising from such conduct. A Party that is negligent should bear the cost of its own
mistakes.” Russell Rebuttal Test. at 18:23 — 19:1.

BeliSouth and Joint Petitioners agree that the party receiving service should indemnify the
party providing service for damages caused by the receiving party’s own unlawful conduct.
Exh. A at 4. See also Tr. at 957:14-16 (Blake); Russell Rebuttal Test. at 18:15-18. And in fact,
Joint Petitioners presently impose such indemnification obligations in their tariffs and contracts,
demonstrating that, contrary to BellSouth’s insistence, forcing a receiving party to indemnify the
service provider for the service provider’s negligence is not “the standard in the industry.” Tr. at
919:20 (Blake Summary). For example, Xspedius’s tariffs state that the company does not
indemnify customers for damages caused by “the negligent or intentional act or omission of the
Customer, its employees, agents, representatives or invitees” or the customers infringement of
patents, copyrights or trade secrets. Attachment 5 (excerpts of taritfs) (XSP 000023, 39, 48, 56,
64,72, 81). And Xspedius’s template customer contract requires the customer to indemnify
Xspedius for any loss that “arises out of, or is directly or indirectly related to, ... any act or

omission of Customer.” Attachment 3 (XSP 000004-5) [filed under seal].
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Where the Parties diverge is with respect to instances where the providing party is
negligence. In that instance, BellSouth insists that the receiving party (most often, a Petitioner)
should indemnify the providing party (most often BellSouth) for the providing party’s negligence.
That is backwards, contrary to law and common sense. It is also not “industry practice.” For
example, a sample NewSouth contract produced to BellSouth states that “NewSouth hereby
assumes liability for, and shall indemnify, defend, protect, save and hold harmless Customer ...
from and against any and all third party liabilities, claims, judgments, damages and losses.”
Attachment 6 (NVX 00051-52) [filed under seal]. In addition, neither the Xspedius tariff nor its
template contract requires customers to indemnify the company for damages caused by the
company’s service. Attachments 3 and 5. These examples demonstrate what seems axiomatic: a
party that provides services cannot expect indemnification from its customers when it was the
providing party’s conduct that caused the harm. As Petitioners’ testimony explains, “in virtually
all other commercial-services contexts, the service provider, not the receiving party, bears the
more extensive burden on indemnities.” Russell Direct Test. at 14:19-21.

BellSouth’s refusal to accept Joint Petitioners’ language amounts to their foisting upon
these CLECs the obligation to act as BellSouth’s insurance carrier. It means that when BellSouth
or its service causes harm, Joint Petitioners must pay. This cannot be the right result in any
commercial context, even a regulated one.

In addition, forcing Joint Petitioners to indemnify BellSouth for damages that BellSouth
causes runs exactly contrary to the longstanding principles discussed above with respect to Item 4.
A party that contracts to provide goods or services is responsible for the damages it causes. Thus,

just as an injured party is entitled to relief from the causing party, a party is entitled to
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indemnification from the causing party. It would be absurd and anomalous to hold the causing

party liable in the first scenario, but not the second.”

For these reasons, Joint Petitioners’ proposed language for Issue 5 should be adopted.

Item No. 9: Under what circumstances should a party be allowed to take a dispute
concerning the interconnection agreement to a Court of law for resolution first?

POSITION STATEMENT: No legitimate dispute resolution venue should be foreclosed to the
Parties and either Party should be able to petition the Commission, the FCC, or a court of
competent jurisdiction for resolution of a dispute. The Commission should decline BellSouth’s
invitation to unlawfully strip state and federal courts of jurisdiction.

Joint Petitioners Should Not Be Forced to Give Up Their Legal Right to Go to Court.

The right to resolve disputes in a court of law belongs to everyone. Joint Petitioners are
unwilling to give up that right, and they should not be forced to do so. Moreover, this Commission
should decline BellSouth’s invitation to strip federal and state courts of jurisdiction in any respect,
as it is unlikely that the Commission may lawfully do so.

Joint Petitioners’ existing agreements afford them the right to go to court, as BellSouth
concedes. Tr. at 965:14-16 (Blake) (“I have seen it in at least one of them I recall.”). BellSouth’s
proposed language for Section 13.2 curtails that right, permitting the parties to go to court only
“for such matters which lie outside the jurisdiction or expertise of the Commission or FCC.” Exh.
A at 5. Thus, prior to filing any action, the parties must agree on the forum. Id. If the parties
cannot reach agreement on the forum, BellSouth would force the parties to come to the
Commission to resolve a dispute over the appropriate dispute resolution forum. /d According to
Ms. Blake, the parties would make “a simple filing ... that says we don’t think the appropriate
jurisdiction is before the Commission. ... Or vice versa.” Tr. at 969:13-15. In so doing, BellSouth

proposes to invent an entirely new layer of disputes and litigation that will needlessly consume the

! In order to further ensure that these provisions work in parallel fashion, Joint Petitioners have proposed that

the 7.5% cap on liability for negligence also apply to indemnification for damages caused by negligence.
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resources of the Petitioners and the Commission. Tr. at 585:17-19 (Falvey) (“We simply don’t
need to create opportunities in this agreement for disputes over dispute resolution venues.”),

Ms. Blake admitted on the stand that BellSouth is seeking to limit Petitioners’ rights to go
to court. The criterion for such limitation, she stated, is “to the extent that the jurisdiction or
expertise of the dispute is in the possession of the Commission or the FCC.” Tr. at 971:14-16. Yet
this criterion appears to be boundless, and may embroil every dispute between the parties,
regardless of its genesis, to the forum-selection quagmire that Ms. Blake has envisioned. When
asked at deposition when it would be discernible as to what type of complaint is not within the
FCC’s or a State Commission’s jurisdiction, Ms. Blake answered “I can’t think of any specific
examples.” Deposition of Kathy Blake at 348:7-10 (Dec. 8, 2004). She could only generalize that
“there could be some facets that aren’t relative to interpretation or implementation” that fall
outside agency jurisdiction. Id. at 348:11-13. Indeed, the only type of claim of which Ms. Blake
was certain was a trademark dispute — which the parties have expressly agreed will go to court. Id.
at 347:10-16. For all other claims, however, a dispute over choice of forum via “simple filings”
may occur under BellSouth’s language.

In effect, BellSouth’s language would in effect deprive Petitioners of their right to seek
adjudication by a court of competent jurisdiction. Thus, BellSouth’s proposal gives itself the power
to deny Joint Petitioners their day in court: all BellSouth needs to do is disagree and persist in that
position. This result, obtained unilaterally by an interested party would not be fair or equitable.

Moreover, this result is unlawful. The jurisdiction of courts in this state is set by Section 1
of the Florida Constitution, which provides that “[t}he judicial power shall be vested in a supreme

court, district courts of appeal, circuit courts and county courts.” FL Const. § 1.} 1t further

8 Senate Bill 1322 was signed into law by Governor Bush yesterday, June 8, 2005, It states that broadband

services, regardless of the provider, platform or protocol, are exempt from oversight by the PSC except as “authorized
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provides that “[t]he powers of the state government shall be divided into legislative, executive and
judicial branches. No person belonging to one branch shall exercise any powers appertaining to
either of the other branches ﬁnless expressly provided herein.” Id. § 3. Federal court jurisdiction
is similarly secured by Article III of the United States Constitution. U.S. Const. Art. ITI § 1. The
Commission therefore does not have the authority to change or limit the jurisdiction of courts,
which is precisely what BellSouth’s proposed language would require it to do.

Adjudication in a court of law may also, in certain circumstances, be more efficient. By in
effect requiring disputes to be brought to a state commission such as the Commission or the FCC,
BellSouth imposes the burden of “litigating before up to 9 different state commissions or to
waiting for the FCC to decide whether it will or won’t accept an enforcement role[.]” James
Falvey Direct Testimony at 7:7-9 (Jan. 10, 2005) (“Falvey Direct Test.””). Because of the delay
and cost inherent in dispute resolution that involves up to 9 different regulatory bodies or an often
reluctant and sometimes unwilling FCC, BellSouth “often is able to force carriers into heavily
discounted, non-litigated settlements.” Id. at 8:16-17. Mr. Falvey of Xspedius described his own
actual experience with litigating unpaid reciprocal compensation — $25 million worth — against
BellSouth. Though “[w]e won in AAA arbitration ... we kept winning ... 100 cents on the dollar
plus charges past due,” his company incurred significant costs in having to pursue that claim “in
Georgia, a complaint in Florida ... in Kentucky, [and in] a AAA arbitration that spanned three
states, Alabama, South Carolina, and Louisiana.” Deposition of James Falvey at 94:3-6, at 93:20-
23 (Dec. 15, 2004). These costs can “bleed[] the new entrant dry.” Id. at 94:23-24. Notably,

BellSouth has refused proposals to include alternative dispute resolution in the Agreement.

by federal law.” “Broadband service” is defined as any service that consists of or includes the offering of the
capability to transmit or receive information at a rate that is not less than 200 kilobits per second and either is used to
provide access to the internet or provides computer processing information storage information content or protocol
conversion in combination with the service. Thus, this legislation may substantially diminish the Commission’s
jurisdiction to review disputes, rendering BellSouth’s proposed language a Catch-22,
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BellSouth’s professed worry regarding Petitioners’ language is that it may entitle a party
“[t]o prematurely bring a dispute to a court of law” and “risk that the court will remand the case to
the appropriate body.” Blake Rebuttal Test. at 28:25 —29:20. Primary jurisdiction referrals are no
indication that a matter has been brought “prematurely” to a court and they are not akin to a
“remand.” Moreover, BellSouth’s hollow concern does not entitle it to curtail Joint Petitioners’
rights. It is not for BellSouth to rule a priori that Petitioners’ claims cannot be heard in court.
That is a matter to be determined by a court of law, were any claim to be filed. And the fact that,
as BellSouth has stated, Petitioners have not “exercised that right within their contract up to this
point” (Tr. at 838:4-5 (Blake)) demonstrates that Petitioners are not overly litigious and do not
raise frivolous claims. Moreover, it certainly does not constitute waiver of the right to go to court.

For these reasons, Joint Petitioners’ proposed language for Issue 9 should be adopted.

Item No. 12: Should the Agreement explicitly state that all existing state and federal laws,
rules, regulations, and decisions apply unless otherwise specifically agreed to by the Parties?

POSITION STATEMENT: Consistent with Georgia contract law, nothing in the Agreement
should be construed to limit a Party’s rights or exempt a Party from obligations under Applicable
Law, as defined in the Agreement, except in such cases where the Parties have negotiated an
express exemption or agreed to abide by other standards.

The Agreed-Upon Governing Law of the Agreement Is Clear that All Laws of General
Application in Existence at the Time of Contracting Are Incorporated Unless Expressly
Excluded or Displaced by Conflicting Requirements Negotiated by the Parties.

Under Georgia contract law, which the Parties have already agreed will govern the
Agreement (GT&C, Section 22.1), all laws of general applicability that exist at the time of
contracting will apply to the contract unless expressly repudiated via an explicit exception or
displaced by conflicting requirements. Joint Petitioners’ proposed language for Section 32.2 of the
General Terms and Conditions simply incorporates this principle into the Agreement.

As the parties have agreed to Georgia law as the governing body of contract law, it is

important to recognize that the Supreme Court of Georgia has held that “[1]Jaws that exist at the
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time and place of the making of a contract, enter into and form a part of it ... and the parties must
be presumed to have contracted with reference to such laws and their effect on the subject matter.”
Magnetic Resonance Plus, Inc. v. Imaging Systems, Int’l, 273 Ga. 525, 543 S.E.2d 32, 34-35
(2001). This holding comports with doctrine from the United States Supreme Court, which has
held that “[l]Jaws which subsist at the time and place of the making of a contract ... enter into and
form a part of it ...; this principle embraces alike those laws which affect its construction and
those which affect its enforcement or discharge.” Farmers’ & Merchants Bank of Monroe, N.C. v.
Federal Res. Bank of Richmond, 262 U.S. 649, 660 (1923) (emphasis added). And as the Court
later held, “[1}Jaws which subsist at the time and place of the making of a contract, and where it is
to be performed, enter into and form a part of it, as if fully they have been incorporated in its
terms{.]” Norfolk and Western Ry. Co. v. American Train Dispatchers’ Ass’n, 499 U.S. 117, 130
(1991) (holding post-merger rail company was exempt by statute from pre-existing collective
bargaining agreement with labor union).

Parties are “presumed to have contracted with reference to such laws.” Magnetic
Resonance Plus, 543 S.E.2d at 35. Due to this presumption, contracts are not deemed to exclude
any tenet of applicable law unless done so expressly. A “contract may not be construed to
contravene a rule of law.” Van Dyck v. Van Dyck, 263 Ga. 161, 429 S.E.2d 914, 916 (1993).
Parties have the right to waive or repudiate elements of applicable law, “however, these must be
expressly stated in the contract.” Jenkins v. Morgan, 100 Ga. App. 561, 112 S.E.2d 23, 24 (1959)
(emphasis added). Stated differently, parties are “presumed to contract under existing laws, and no
intent will be implied to the contrary unless so provided by the terms of their agreement.”

Jenkins, 100 Ga. App. at 562 (emphasis added).
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Not only is this principle a tenet of law, but it also makes practical sense. Parties to a
contract — particularly this Agreement, which regards highly complex duties like interconnection
and unbundling — could not be expected to expressly include all elements of generally applicable
law into one contract. That contract would be tens of thousands of pages long. The FCC’s First
Report and Order alone is more than 700 pages long. The basic concept that silence implies
incorporation and an affirmation of willingness to abide by the law is thus a means of ensuring that
contracts are of manageable size.

BellSouth’s oft-heard but hollow retort — “[i]f that’s the case, why do we even need an
interconnection agreement?” — is frivolous. As an initial matter, sections 251 and 252 of the 1996
Act require interconnection agreements to be approved by state commissions. There must be
something in writing for the parties to file and for the Commission to approve. As a practical
matter, additional language is often needed to implement legal requirements and processes may
need to be agreed upon to ensure proper conduct and operations by the parties.

Moreover, the Statute of Frauds requires that this agreement be in writing. U.C.C. § 2-
201(1) (sale of goods); Rest. II Contracts § 130 (contract not to be performed within one year).
Even laying the statute of frauds aside, however, this Agreement already contains concessions and
express waivers of generally applicable law. For example, NuVox and Xspedius have, with
BellSouth, voluntarily agreed in Attachment 3 to interconnection point and compensation terms
that deviate from the requirements set forth in applicable law. See, e.g., Att. 3, Sec.3.3.2, 3.3.3,
10.1 (NuVox); id. Sec. 3.3.1, 3.3.2, 10.1 (Xspedius). These concessions in fact prove Joint
Petitioners’ point: parties can give up rights to which they are entitled if there is a clear bargain
memorialized in the plain terms of the contract. Absent plain language setting forth an agreement

to abide by standards other than those set forth in applicable law, no party should be deemed to
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have given up their rights. To find otherwise would be unlawful, grossly unfair and contrary to the
public interest.

BellSouth’s proposed language for Item 12 is both contrary to prevailing law and unfair,
BellSouth proposes that if Petitioners contend that an element of existing telecommunications law
applies to the Agreement, they must request a ruling of the Commission to that effect. If the
Commission agreed that the element of law in fact applies, it would apply on a prospective basis
only.

It is impossible to square BellSouth’s proposal with the parties’ already agreed-upon
language for section 32.1 of the General Terms and Conditions, wherein the parties define
“Applicable Law” as “all applicable federal, state, and local statutes, laws, rules, regulations,
codes, effective orders, injunctions, judgments and binding decisions, awards and decrees that
relate to its obligations under this Agreement.” That settled definition does not cull “substantive
Telecommunications law” out, either expressly or impliedly, but rather means any type of
generally applicable law governing any aspect of this Agreement. Thus, BellSouth’s new language
already violates settled terms.

Even as now limited by its new language, BellSouth’s proposal turns the longstanding legal
doctrine of contracts, summarized above, on its head. See Farmers’ & Merchants Bank of
Monroe, 262 U.S. at 660; Magnetic Resonance Plus, 543 S.E.2d at 34-35. It means that federal or
state telecommunications law that existed at the time of contracting would for all practical
purposes be ignored by the Parties if it was not replicated in the Agreement. In that event, the non-
reproduced applicable law would have no bearing on the Agreement, not only until it was invoked,
but until after a dispute as to its applicability is resolved. So a rule or aspect of an order of the

FCC or this Commission would go unenforced and unfollowed for possibly years under
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BellSouth’s proposal, despite the fact that the parties never negotiated an exception to or a
deviation from such legal requirements.

BellSouth’s position on this item even injures its own interests. For example, Attachment
6 of this Agreement, which relates to ordering, includes provisions (Secs. 2.5.5.2 and 2.5.5.3) to
govern redress for unauthorized access to Customer Service Records (“CSRs”). BellSouth seeks
stringent language on that topic, in order “to protect CPNI.” Deposition of Scot Ferguson at
185:16 (Dec. 7, 2004). Yet the term “CPNI” is neither defined nor mentioned in Attachment 6, nor
is there a reference to the statute that regards CPNI, 47 U.S.C. § 222, or the FCC’s CPNI rules.
Thus, according to BellSouth’s position on this Item 12, nothing in that important body of law has
any place in the performance of the Agreement, and the parties are not bound by it. That cannot be
the right result.

In addition, BellSouth is incorrect in arguing that it would be “in the intolerable position of
not knowing exactly what its contractual obligations are[.]” Blake Direct Test. at 22:8-9. This
claim is in fact hollow. Joint Petitioners note that their proposal for Section 32.2 does not require
that all decisions and orders of the FCC and this Commission apply to this Agreement. Rather, it
requires that decisions of general applicability, as well as statutes, shall apply. Thus, for
example, an existing order from an arbitration or adjudication between BellSouth and another
CLEC would not apply to this Agreement unless expressly incorporated. Nor would a decision
by the FCC Enforcement Bureau that involves other parties. Nor would the result in a case
brought before this Commission regarding the interpretation of another CLECs’ interconnection
agreement. Only statutes and rules and orders resulting from general rulemakings of the FCC and
this Commission that existed at the time of contracting apply. BellSouth, which seeks to comply

with the law (Blake Depo. Tr. at 369:16-23) — is presumed to know what these legal requirements
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are. Thus, BellSouth can expect to comply with all Applicable Law, except to the extent that it has
negotiated language with Joint Petitioners that expresses a clear intent to exclude particular
requirements as between the parties or to displace particular requirements with conflicting ones
that were freely negotiated.

BellSouth’s new concern — not expressed anywhere in their written testimony (Blake Direct
Test. at 19:6 — 23:6; Blake Rebuttal Test. at 30:6 — 32:10) — is about federal preemption and it is
similarly misplaced. The question whether federal law preempts the law of any state is one that
gets answered in response to a request for declaration of preemption. It is not, as BellSouth
suggests, a defense BellSouth may at some point raise for failure to comply with its contractual
and other legal obligations. It is nonsensical for BellSouth to assert that the possibility of
preemption (1) renders it unable to know what Applicable Law is, or (2) could in any way render it
liable in an unnecessary or unfair way. If BellSouth intends, as it states, to comply with the law,
then a heretofore-unknown instance of federal preemption should not enable it to limit that
compliance as its proposed language seeks to do.

For all these reasons, the Agreement should state that applicable law that exists at the time
of contracting will govern the Agreement unless expressly waived or repudiated.” Joint
Petitioners’ proposed language for Section 32.2 of the General Terms should therefore be adopted.
Item No.26: Should BellSouth be required to commingle UNEs or Combinations with any
service, network element or other offering that it is obligated to make available pursuant to
Section 271 of the Act?

POSITION STATEMENT: BellSouth is required to permit commingling and to perform the
functions necessary to commingle a section 251 UNE or UNE combination with any wholesale

service, including those BellSouth is obligated to make available pursuant to section 271 (e.g.,
section 271 transport commingled with section 251 loops).

o Changes of law that occur between the time of negotiations and finalization of the agreement should be

addressed via the modification of agreement provisions of the Agreement, wherein the parties agreed to renegotiate
and amend the Agreement in the event of a change of law.
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Commingling of Section 251 Elements With Any Wholesale Facility and Service,
Including Section 271 Elements, Is Required Under the 7RO and FCC Rules.

The FCC requires all ILECs to connect UNEs, combinations of UNEs, and all other
wholesale elements at a CLEC’s request. 47 C.F.R. §§ 309(e), (f); TRO 1 579-84. BellSouth has
proposed language for Section 1.7 that unlawfully limits this right is based on a flawed, and
incomplete, reading of the TRO. In fact, its interpretation has proven to be unsupportable. The
Commission should therefore adopt Joint Petitioners’ language.

FCC Rule 51.309(e) states that “an incumbent LEC shall permit a requesting
telecommunications carrier to commingle an unbundled network element or a combination of
unbundled network elements with one or more facilities or services that a requesting
telecommunications carrier has obtained at wholesale from an incumbent LEC.” 47 CF.R. §
51.309(e) (emphasis added). Rule 51.309(f) further provides that “[ujpon request, an incumbent
shall perform the functions necessary to commingle [a UNE or UNE Combination] with one or
more facilities or services ... obtained at wholesale from an [[LEC].” Id. § 51.309(f) (emphasis
added). Joint Petitioners’ proposed language for Section 1.7 to adopt Rule 51.309(e) and (f)
expressly, thus making more their intent that the Agreement will provide them the rights already
granted by the FCC.

The text of the TRO is exactly in keeping with the language of Rules 51.309(e) and (f). It
states that “we require that incumbent LECs permit commingling of UNEs and UNE combinations
with other wholesale facilities and services.” TRO Y 584. It “includes” resale and Section 271 as
examples of “wholesale facilities and services.” Id These are mere examples. For “special
access” is not listed in paragraph 584, yet BellSouth continues to refer to access service as among

those eligible for commingling. See Tr. at 984:2-5 (Blake) (transport sold out of access tariffs).
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BellSouth would like to preclude commingling, and refuse to perform commingling, of a
section 251 UNE with a section 271 element. Its proposed language states that it “will not
commingle or combine UNEs or Combinations with any service, Network Element or other
offering that it is obligated to make available only pursuant to section 271 of the Act.” Exh. A at
10. BellSouth’s sole argument in favor of this language is that the FCC changed the substance of
Rules 51.309(e) and (f) by issuing an “Errata.” This argument, through which BellSouth seeks to
omit section 271 elements from commingling and thus render them useless, is incorrect as a matter
of fact and meritless as a matter of law.

The TRO states in Paragraph 584 that ILECs are required to “permit commingling of UNEs
and UNE combinations with other wholesale facilities and services, including any network
elements unbundled pursuant to section 271 and any services offered for resale pursuant to section
251(c)(4) of the Act.”!® The Errata upon which BeliSouth relies, see Tr. at 611:1-3 (Meza
examination of Falvey), removed the stray reference to Section 271 in paragraph 584 which is
focused on resale (section 271 checklist items are not the equivalent of resale). See Johnson Direct
Test. at 12:5-6 (the Errata was “an attempt to clean-up stray language™). BellSouth interprets this
Errata to mean that Section 271 elements are now ineligible for commingling. Blake Direct Test.
at 28:5-9. In sum, BellSouth is asserting that the implied meaning of the FCC’s Errata and
subsequent revision of Paragraph 584 is that section 271 elements are not wholesale items.

At hearing, Ms. Blake’s responses to questioning completely undercut this position. First,
admitted that switching, which is “only available as a 271 element,” is indeed “a wholesale
service.” Tr. at 984:23. Then she acknowledged that Section 271 elements are wholesale. Tr. at

988:11-16. And she acknowledged that nothing in Rule 51.309 exempts section 271 elements

10 The TRO also states that ILECs must “perform the necessary functions to effectuate such commingling upon

request,” which reflects the substance of Rule 51.309(f). TRO § 579.
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from commingling. Tr. at 986:19-21. BellSouth nonetheless refuses to commingle, or permit
commingling of, 271 switching with 251 UNEs. 7d. at 985:3-7 (Blake). Yet if switching is a 271
element, and 271 elements are wholesale, and wholesale elements may be commingled, then this
refusal is plainly illegal.

BellSouth has a new argument to avoid this result. The purported bright-line test for what
may be commingled now appears to be whether the requested item is tariffed. Again, this position
does not appear in BellSouth’s written testimony. See Blake Direct Test. at 26:21 — 29:16; Blake
Rebuttal Test. at 34:14 —36:11. Ms. Blake stated at hearing that for purposes of commingling,
“the FCC has defined wholesale services to be tariffed access services.” Tr. at 982: 23-25. Thus,
she continued, “wholesale services is inclusive of or reflective of special and switched access
services provided pursuant to tariff.” Id. at 983:5-6. So BellSouth is willing to commingle 271
elements (Joops and transport) with 251 UNEs if they come from a high-priced special access
service offering. Switching, on the other hand, is not tariffed but rather is available only “through
a commercial agreement.” Id. at 984:14-15. The commercial agreement aspect of switching
makes it somehow not a 271 element and not wholesale, even though Ms. Blake already stated the
opposite on both counts. The inanity of Ms. Blake’s testimony only demonstrates that BellSouth’s
position on Item 26 is unsupportable.

Significantly, there is another part of the Errata that is fatal to BellSouth’s self-serving
attempt to exclude Section 271 elements from the commingling rule. The Errata removed one
sentence from Footnote 1990 of the TRO. Footnote 1990 previously said (with emphasis added):

We decline to require BOCs, pursuant to section 271, to combine
network elements that no longer are required to be unbundled under
section 251. Unlike section 251(c)(3), items 4-6 and 10 of section
271’°s competitive checklist contain no mention of “combining” and,

as noted above, do not refer back to the combination requirement set
forth in section 251(c)(3). We also decline to apply our
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commingling rule, set forth in Part VIL.A. above, to services that
must be offered pursuant to these checklist items.

Paragraph 31 of the Errata states: “In footnote 1990, we delete the last sentence.” In
purposefully removing that sentence, the FCC preempted any misunderstanding that may have
been created through use of the text of the TRO to suggest that section 271 elements are not
eligible for commingling.

The factual inaccuracy of BellSouth’s position aside, it must also be noted that, as a matter
of law, the FCC could not have substantively amended Rules 51.309(e)and (f) via Errata, even if
that had been its intention. As Mr. Falvey aptly put it, “[y]ou cannot change or alter rules ... via an
errata.” Tr. at 211:24 —212:2 (Falvey) All substantive agency rules must be promulgated in
accordance with the procedures set forth in the Administrative Procedures Act. Sprint Corp. v.
FCC,315F.3d 369, 373 (D.C. Cir. 2003) (reversing payphone compensation rules for failure to
provide proper notice of proposed rule); United States v. Nova Scotia Food Products Corp., 568
F.2d 240, 249 (2d Cir. 1977) (informal rulemaking permissible under APA but must be properly
opened to comment and decided on the record). Thus, the manner in which BellSouth is
attempting to implement the 7RO contravenes settled administrative law, and it is doubtful that the
FCC would, or could, endorse it."!

At bottom, the FCC’s commingling rules were not changed by the Errata. Neither the rules
nor the text of the TRO contain the exception BellSouth claims. Joint Petitioners’ language

properly implements Rule 51.309(¢) and (f) by ensuring that they can commingle, or the request

1 Petitioners’ reliance on the errata to Footnote 1990 is not the same as BellSouth’s reliance on the errata to

Paragraph 584. The change to Footnote 1990 is exactly in keeping with the expansive, label-neutral wording of Rule
51.309 (“facilities and services ... obtained at wholesale”). The change to Paragraph 584, as BellSouth interprets it,
fundamentally limits the substantive reach of Rule 51.309 to non-Section 271 elements, and as such attempts to alter a
rule substantively without proper APA procedure. BellSouth’s attempts to liken the two instances is thus legally
irrelevant. Tr. at 617:14-15 (Meza).
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the commingling of, UNEs and UNE Combinations with Section 271 elements, and thus should be

adopted for Section 1.7 of Attachment 2 of this Agreement.

Item No. 36: (A) How should Line Conditioning be defined in the Agreement? (B) What
should BellSouth’s obligations be with respect to Line Conditioning?

POSITION STATEMENT: (A) Line Conditioning should be defined in the Agreement as set
forth in FCC Rule 47 CFR 51.319 (a)(1)(iii)(A). (B) BellSouth should perform line conditioning
in accordance with FCC Rule 47 C.F.R. 51.319(a)(1)(iii). BellSouth’s line conditioning
obligations were not curtailed by the FCC’s subsequent adoption of separate routine network
modification rules.

Line Conditioning Should be Defined by Reference to FCC Rule 51.319(a)(1)(iii}A). and
BellSouth Should Perform Line Conditioning in Accordance With the Rule.

1. BellSouth Must Condition Copper Loops at TELRIC Rates.

Line conditioning is a section 251(c)(3) obligation. In its UNE Remand Order, the FCC
clarified its unbundling rules to require that ILECs condition copper loops to provide advanced
services.'? FCC Rule 51.319(a)(3) was promulgated with the UNE Remand Order to effect the
clarification stated in the text of that Order. See Exhibit 24. As required by the rule, BellSouth
signed interconnection agreements containing rates, terms and conditions for conditioning all
copper loops. These agreements provided for conditioning copper loops of any length and
removing bridged tap, without length restrictions, at TELRIC rates already set by this
Commission. See Exhibit 24 (BellSouth/NewSouth Agreement excerpt); Tr. at 702:24 — 703:2
(Fogle) (load coil removal is at TELRIC rates in that agreement), at 703:3-6 (bridged tap removal
is at TELRIC rates in that agreement). BellSouth has sought to limit the line conditioning
obligations imposed by the UNE Remand Order only after the TRO was issued. Tr. at 703:8-10

(Fogle) (noting that the Commission’s existing TELRIC rates “are not TRO compliant™).

2 In the Matter of Implemeniation of the Local Competition Provisions of the Telecommunications Act of 1996,

CC Docket 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, FCC 99-238 172
(rel. Nov. 4, 1999) (“UNE Remand Order™).
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2. Line Conditioning Obligations Were Not Circumscribed by the TRO.

ILEC line conditioning obligations were not circumscribed by the 7RO. Rather, the FCC
readopted its line conditioning rules in the TRO. Indeed, the FCC took this opportunity to expand
its statement of the ILEC obligation and to completely rewrite subsections (D) and (E) of the rule.
See Exhibit 24. However, the FCC chose not to materially change the Rule’s definition of line
conditioning at subsection (A). BellSouth witness Fogle conceded this fact. Tr. at 691:13-16.

Nothing in the text of the TRO itself suggests that ILEC conditioning obligations were
limited by that Order. Instead, the FCC reaffirmed that ILECs must condition copper loops:
“Competitors cannot access the loop’s inherent ‘features, functions and capabilities’ unless it has
been stripped of accretive devices. We therefore view loop conditioning as intrinsically linked to
the local loop and include it within the definition of the loop network element.” TRO ¥ 643
(emphasis added). Had the FCC intended to limit ILEC conditioning obligations as BellSouth
suggests, surely the FCC would have worded this section of the TRO differently. However, there
are no words of limitation in this paragraph. Indeed, the FCC reiterated in the 7RO the absence of
loop length limitations on ILEC conditioning obligations. /d. n.1947. And, in this very paragraph,
the FCC “reject[ed] Verizon’s renewed challenge that the Commission lacks authority to require
line conditioning.” Id.

BellSouth argues that the FCC “clarified” its line conditioning rules in the 7RO so as to
limit ILEC obligations. However, neither the line conditioning rules nor the text of the TRO
contain any such limitation. This situation is in sharp contrast to the FCC’s revision of its
dedicated transport rules. To be sure, the FCC knows how to change its rules when it wishes to do
so. For example, in the TRO, the FCC limited its definition of dedicated transport to exclude
certain dedicated transport facilities known as entrance facilities. /d. §365. The FCC then

changed the definition contained in the rule. In short, the FCC expressly stated in the text of the
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TRO its intent to limit the rule and then changed the rule itself to reflect the FCC’s intent. Nothing
of the kind occurred with respect to the line conditioning rule. The FCC expressed no intent to
circumscribe the requirements of the rule, and no such change to the rule was made. BellSouth
would have the Commission divine an intent on the part of the FCC for which there is no basis.
Indeed, all the evidence is to the contrary.

3. Line Conditioning Is Not Limited by the Routine Network Modification Rules.

BellSouth argues that its line conditioning obligations are somehow modified and limited
by the FCC’s separate rules on routine network modifications (one of which has nothing to do with
copper loops). However, neither the line conditioning rule, 47 C.F.R. § 51.319(a)(1)(iii), nor the
routine network modification rule, id. § 51.319(a)(8), contain any such modification or limitation.

BellSouth argues that its obligations to provide line conditioning at TELRIC rates are
limited to those functions that fit the definition of routine network modification. See Tr. at 687:17-
21 (Fogle). The FCC defines routine network modifications as “an activity the incumbent LEC
regularly undertakes for its own customers.” 47 C.F.R. § 51.319(a)(8). These two rules are
distinct, and do not cross-reference each other. BellSouth witness Fogle conceded on cross
examination that “I don’t believe in this [line conditioning] section that they talk about routine
network modifications.” Tr. at 691:24-25. In fact, he admitted that “I’m not aware of any
particular place where [the TRO] says ‘limiting its line conditioning rules.’” Id. at 690:6-7. And
yet BellSouth persists in arguing that, as to conditioning copper loops under 51.319(a)(1)(iii),
“what we’re obligated to comply with has been altered by the FCC.” Id. at 689:19-20.

BellSouth seizes on a single sentence from the 7R(O’s discussion of line conditioning as the
basis for its position. At paragraph 643 of the TRO, the FCC outlines the rationale for its rejection
of claims that line conditioning constitutes creation of a superior network for CLECs. The FCC

explains that line conditioning in some ways resembles routine network modifications: “Instead,
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line conditioning is properly seen as a routine network modification that incumbent LECs regularly
perform in order to provide xDSL service to their customers.” Id. § 643. Yet the TRO text and
line conditioning rules do not limit ILECs’ obligations to perform conditioning to those instances
where the requested removal of accretive devices also happens to qualify as a routine network
modification under the FCC’s separate routine network modification rules. Indeed, the text of the
TRQO'’s discussion of line conditioning does not even reference those rules. Likewise, the TRO text
and rules on routine network modification impose no such limitation on line conditioning. Nor
do they even reference the subject.

What the FCC describes in the quoted sentence from paragraph 643 is the intersection of
two separate obligations. BellSouth witness Fogle testified that BellSouth regularly conditions
loops for retail customers served by loops less than 18,000 feet in length. Tr. at 700:2-3. Because
this is an activity BellSouth regularly undertakes for its own customers, it fits the definition of
routine network modification. However, this activity also squarely fits the definition of line
conditioning — it entails removal from a copper loop of a load coil that could diminish the
capability of the loop to high-speed switched telecommunications service. See 47 C.F.R. §
51.319(a)(1)(iii)(A). The relationship between the two rules was illustrated with Petitioners’
Exhibit 24 which showed two intersecting circles. Each circle represents the activities defined by
the respective rule. The intersection of the circles represents those activities common to both rules.

BellSouth’s strained interpretation of “is properly seen as” cannot be reconciled with the
conclusion that conditioning is “intrinsically linked to the local loop™ and part and parcel of the
definition of the loop network element. TRO § 643. Indeed, Mr. Fogle admitted that the phrase

“line conditioning is properly seen as a routine network modification” does not mean “line
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conditioning is only that which qualifies as a routine network modification.” Tr. at 693:4-11.
Yet BellSouth’s proposal rewrites line conditioning in exactly that unlawful manner.

Moreover, BellSouth’s interpretation of the rules would give it the sole discretion to
determine when line conditioning would be performed. That is, no line conditioning would be
done if BellSouth did not “routinely” do such conditioning for itself. For example, BellSouth
falsely claims that it does not remove load coils on loops longer than 18,000 feet, and does not
remove bridged tap that is less than 2,500 feet in length. Tr. at 698:20-23 (Fogle)."* But taken to
its logical conclusion, BellSouth’s position enables it to eliminate all line conditioning
completely, based on what it decides is prudent for its own retail customers. Mr. Fogle made this
clear in response to questioning. Tr. at 694:15-21 (“In a purely hypothetical sense that is
correct.”). If BellSouth determines that something is not “routine,” it will not do what is required
by Rule 51.319(a)(1)(iii) (Line Conditioning). That situation is not a hypothetical.

This result would have severe consequences for competition and consumer choice in
Florida. According to Mr. Fogle 16% of BellSouth’s copper loops in Florida are longer than
18,000 feet. Tr. at 706:15-23. The customers served by those loops would never, under
BellSouth’s proposal, obtain xDSL or other advanced services over those loops. /d. at 707:2-3
(Fogle). BellSouth will not condition them, and thus no CLEC could get them conditioned at
reasonable rates. The FCC certainly did not delegate to BellSouth (or any other entity) the
authority to redefine the loop network element.

Nor did the FCC delegate rule enforcement to the “shared loop collaborative™ that Mr,
Fogle often references. Tr. at 683:10, 715:22-4. The fact that several CLECs agreed voluntarily to

accept less than the law affords them via a proposal similar to BellSouth’s proposal here in no way

3 Mr. Fogle apparently forgot that BellSouth routinely conditions DS-1 loops longer than 18,000 feet. Tr. at

698:3-9. So, even if BellSouth’s flawed legal premise were correct (which it is not), it is evident that BellSouth
actually does routinely condition copper loops longer than 18,000 feet.
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requires Joint Petitioners to accept the same. This arbitration must be decided in accordance with
sections 251 and 252 and the FCC’s implementing rules. 47 U.S.C. § 252(c)(1). “Groupthink”
and voluntary negotiations by others does not trump this obligation.

This Agreement should define line conditioning by reference to the FCC rule. This
convention is regularly used by BellSouth in its interconnection agreements. See, e.g., Exh. KKB-
1 to Blake Direct Test. at 3 (several terms are “as defined in the FCC’s rules™). Joint Petitioners

want only what the rule requires, and they are entitled to all that the rule permits.

Item No. 37: Should the Agreement contain specific provisions limiting the availability of Line
Conditioning to copper loops of 18,000 feet or less?

POSITION STATEMENT: There should not be any specific provisions limiting the availability
of Line Conditioning (in this case, load coil removal) to copper loops of 18,000 feet or less in

length. The Commission’s already-approved TELRIC rates for load coil removal on loops greater
than 18,000 feet should apply.

The Agreement Should Not Contain Specific Provisions Limiting The Availability Of
TELRIC-Rated Line Conditioning To Copper Loops Of 18.000 Feet Or Less.

The question posed by this matrix item is answered in the regative by the proper resolution
of Item 36. BellSouth should not be permitted to impose artificial restrictions on its obligation to
provide line conditioning at Commission-approved TELRIC-compliant rates. In fact, BellSouth
counsel has already conceded that the proper outcome in Item 36 “effectively determines [the
Commission’s] ruling on 37 and 38.” Tr. at 600. As demonstrated above, the proper outcome is to
require BellSouth to remove bridged taps and load coils from copper loops at the request of a
CLEC at the TELRIC-compliant rates already set by this Commission.

As required by the FCC’s line conditioning rules BellSouth must remove load coils at
TELRIC rates on loops of any length. BellSouth has refused to remove load coils on loops greater

than 18,000 feet at TELRIC rates because it implausibly claims that this activity is not for
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BellSouth a routine network modification as defined by the FCC. BellSouth’s refusal to condition
these loops at TELRIC rates is based on its flawed interpretation of the line conditioning rules.

As demonstrated above with respect to Item 36, BellSouth’s line conditioning obligations
are not constrained by the routine network modification rule. Nor are they limited to the
conditioning of loops for xDSL services. Rule 51.319(a)(1)(iii))(A) states that the services for
which conditioning is required are “high-speed switched wireline telecommunications capability,
including digital subscriber line service.” The Commission therefore should order that this
Agreement should in no way preclude or impede, through prohibitively high and unpredictable
prices, the availability of line conditioning to copper loops 18,000 feet or less.

A note about the concept of “business impacting” issues is warranted here. BellSouth’s
argument throughout this arbitration has been that “these issues or some of these issues are truly
not business impacting.” Tr. at 19:8-9 (Meza Opening Statement). The implication being that
litigating this case is a waste of time. Yet in this Issue 37, BellSouth is refusing to adopt language
that reflects federal law even though BellSouth does not expect ever to have to fulfill it. Mr. Fogle
explained at hearing that BellSouth has received only 2 requests for load coil removal on loops
longer than 18,000 feet. Tr. at 708:2-3. Thus, BellSouth has no reason to think that Joint
Petitioners will inundate it with line conditioning requests.

The Commission has already set TELRIC rates for load coil removal on loops of all
lengths. At hearing Mr. Fogle admitted this fact. Tr. at 702:24 — 703:6. Yet Mr. Fogle indicated
that BellSouth now wishes to stop, via this Agreement, offering those Commission-approved rates
to Joint Petitioners. Id. at 703:6-10. The new “rates” would be set on an unpredictable, individual-

case-basis FCC tariff Special Construction' rates for load coil removal on long loops (Tr. at

1 Load coil removal is not “Special Construction.” Compare TRO 1Y 645-648 (Special Construction of

Transmission Facilities), with id. ] 642-644 (Line Conditioning).
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708.7-8); BellSouth is attempting to circumvent the rates set by order of this Commission. Joint
Petitioners are not willing to waive the application of these rates, and have proposed the rejection
of BellSouth’s proposed language for Section 2.12.2 that would exclude their application. The
Commission should accordingly adopt Joint Petitioners’ language to ensure the continuing

applicability of its TELRIC rates for load coil removal on loops, including those that are greater

than 18,000 feet in length.

Item No. 38: Under what rates, terms and conditions should BellSouth be required to perform
Line Conditioning to remove bridged taps?

POSITION STATEMENT: In accordance with FCC line conditioning rules requiring removal
of all accreted devices, bridged tap of less than 2,500 feet should be removed at TELRIC rates,
which the Commission has already set, rather than usurious “Special Construction” rates.

BellSouth Should Be Required to Remove Bridged Tap of Any Length at TELRIC Rates.

Like Item 37, this issue is resolved in Joint Petitioners’ favor with the proper resolution of
Item 36. BellSouth has refused to remove bridged tap less than 2500 feet in length from copper
loops at TELRIC rates. As with Item 37, BellSouth is relying on its incorrect interpretation and
implausible application of the routine network modification rule for its refusal.

First, BellSouth argues that since it is willing to erroneously claim that it does not remove
bridged tap less than 2500 feet in length from copper loops serving its retail customers, this
activity is not a routine network modification. Because BellSouth incorrectly equates line
conditioning with routine network modification, it maintains that this type of bridged tap removal
does not constitute line conditioning and need not be done at TELRIC rates. However, as
demonstrated above, the FCC does not equate line conditioning and routine network modifications.
They are separate and distinct rules. ILEC line conditioning obligations are not modified or
limited by the routine network modification rules. There was no length limitation in the FCC line

conditioning rules before the 7RO, and there is none now. BellSouth remains obligated to remove
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bridged tap from loops of any length pursuant to section 251(c)(3) of the Act and 47 C.F.R. §
51.319(a)(1)(1ii)(A).

Second, BellSouth proposes to limit bridged tap removal to those which “serves no
network design purpose.” Eric Fogle Direct Test. at 9:6-7 (Jan. 10, 2005). There is no legal basis
for this purported standard. Moreover, such a “standard” would have the same effect as described
above in item 36. This standard would give BellSouth the sole discretion to determine when
bridged tap would be removed.

Finally, BellSouth recites the tired argument that requiring it to remove bridged tap of this
length would create a “superior network™ for Joint Petitioners. The FCC has expressly stated that
“[1]ine condition does not constitute the creation of a superior network as some incumbent LECs
argue. TRO ¥ 643. As such, Joint Petitioners’ proposed implementation of Rule 51.319 as to line
conditioning does not violate any precept of parity, but rather comports exactly with the FCC’s
own interpretation of ILEC conditioning responsibilities.

Again, as with load coils, the Commission has set rates for bridged tap removal on loops of
all lengths. Exhibit 24 includes rates for removing bridged taps for all loops, and Mr. Fogle again
recognized that these rates were set by this Commission under the TELRIC methodology. Tr. at
703:3-6. Again, BellSouth wants to cease complying with those rates. Id. at 703:6-11, 708:7-8.
BellSouth should not be permitted, above Joint Petitioners’ objection, to impose other rates —
particularly “Special Construction” rates — in contravention of the FCC rules and the
Commission’s TELRIC pricing decision.

This conclusion must hold true regardless of any voluntary agreement that CLECs may
have made to accept less. Thus, the fact that BellSouth got certain CLECs to agree in the Shared

Loop Collaborative to accept grossly inflated pricing for line conditioning, Tr. at 715:22-23, does
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not diminish Joint Petitioners’ right to enforce and adopt FCC Rule 51.319(a) in this Agreement.
This Commission is neither required nor authorized to impose the Shared Loop Collaborative
result in this arbitration, but rather must adhere to the mandates of section 251(c) and the FCC’s
associated line conditioning and TELRIC pricing rules. 47 U.S.C. § 252(c)(1).

The Commission should accordingly adopt Joint Petitioners’ language for this issue.

Item No. 51B: Should there be a notice requirement for BellSouth to conduct an audit and what
should the notice include?

POSITION STATEMENT: FCC rules provide for only limited EEL audit rights. To properly
implement the FCC’s “for cause™ auditing standard, BellSouth must identify the circuits for which it
has cause and provide documentation supporting its allegations of cause. To avoid unnecessary
disputes, this information should be provided with the audit notice.

EEL Audit Notices Should Demonstrate Cause and Include Supporting Documentation.

BellSouth does not have carte blanche to conduct unlimited EEL audits at its own
discretion. The FCC has held that ILECs may only conduct EEL audits “based upon cause.” TRO
9 622; see also Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, CC Docket No. 96-98, Supplemental Order Clarification, 15 FCC Red. 9587, 9603 9
29 n.86 (audits should “only be undertaken when the incumbent LEC has a concern that a
requesting carrier has not met the criteria™); TRO § 621. The TRO grants ILECs only a “limited
right to audit” EEL circuits. 7RO Y 626. Joint Petitioners simply seek to incorporate this “for
cause” standard into the Agreement in a manner that gives the standard meaning and that should
avoid protracted litigation that has surrounded the EEL audit issue.

Only after Joint Petitioners filed for arbitration did BellSouth nominally agree to
incorporate the “for cause” standard for EEL audits into the Agreement. Its proposed language for
Section 5.2.6 now states that it will “send a Notice of Audit ... identifying the cause upon which
BellSouth rests its allegations.” Exh. A at 12. Yet the manner in which BellSouth is prepared to

show cause (if at all) is designed to render meaningless the “for cause” auditing standard
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established by the FCC. To wit, BellSouth refuses to agree that it will identify the circuits for
which it has cause to suspect a compliance issue and it refuses to provide any supporting
documentation to demonstrate that it has such cause.

Joint Petitioners already have agreed that they will use EELSs in a manner that complies
with FCC regulations. Mr. Russell, the Petitioners’ designated witness for this Issue, affirmed that
promise at hearing. Tr. at 235:8 (“we’ve certified compliance™). Having obtained that promise,
BellSouth should not be permitted to demand a right to demand an audit for no cause or even for a
cause it prefers to keep secret (likely because it is no cause at all).

BellSouth has admitted that it wants the right to audit 100% of Petitioners’ EELs in Florida
every single year and has essentially asserted that it will have cause to audit every circuit every
year. Tr. at 997:8-10 (Blake). Indeed, Ms. Blake asserted that if BellSouth had cause with respect
to a single circuit, that would, in its opinion, justify an audit of all EEL circuits in the state. Id. at
997:14-18.

Such broad audits would render the FCC’s “limited right to audit” and “for cause” auditing
standards meaningless. BellSouth must have more grounds for an audit than “something doesn’t
look right” on one of these circuits or “we just want to check.” The FCC adopted a higher
standard. As Mr. Russell stated, “we devote substantial manpower resources” to audits, Tr. at
234:17, and thus “to simply allow your biggest competitor, your biggest service provider as far as
that goes, also, to come in and review your business records without establishing a reason to do so
is inappropriate.” Tr. at 230:22-25. Hence the Joint Petitioners have maintained that

If a Petitioner is going to have to endure the time and expense
necessary to comply with a BellSouth audit request, at the very least,
BellSouth can provide adequate notice to CLECs setting forth the

scope of and cause upon which the audit request is based along with
supporting documentation.
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Russell Direct Test. at 33:15-18. The FCC’s “for cause” auditing standard is the means by which
this bargain is struck and enforced.

It bears emphasis that Joint Petitioners do not seek to curtail BellSouth’s right to pursue
legitimate concerns about EEL compliance. At hearing Mr. Russell fully recognized that
BellSouth has a right to audit a CLEC’s EELs if it has a legitimate cause to believe there is non-
compliance. Tr. at 230:5-12. He acknowledged that “absent this audit right, there is no way for
BellSouth to challenge a CLEC’s certification” of proper use. /d. at 230:10-12. Thus, Joint
Petitioners are prepared to comply with an audit for “circuits for which BellSouth demonstrated a
concern.” Id. at 231:9-10. And Mr. Russell also agreed that an audit of limited scope may later be
expanded, if the results of the initial audit create cause to expand the scope. Tr. at 238:8-14. Any
expansion of the scope should be agreed to by the parties or ordered by the Commission, if no
agreement can be reached.

BellSouth’s chief reason for refusing to identify the circuits for which it has cause is its belief
that Joint Petitioners “could switch those circuits back to special access real quick.” Tr. at 996:16-17
(Blake). This belief is groundless, and somewhat paranoid. Audits are about reviewing certifications
of compliance. Even if a circuit was switched “real quick,” all of the certification records remain and
can still be audited. The CLEC’s quick conversion would not cure a past violation.

For these reasons, the FCC’s for-cause standard for audits should be incorporated into the
Agreement with notice and disclosure requirements that ensure that the standard is not rendered
meaningless. Joint Petitioners’ language, which requires BellSouth to articulate its cause and provide
supporting documentation, reasonably implements these requirements. Given the burden that audits
impose, and the need to limit their scope appropriately, this proposed documentation requirement is a

necessary and minimal obligation for BellSouth to perform. Moreover, this Commission certainly has
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jurisdiction to order and adopt reasonable provisions for implementing the auditing requirements set
forth in the TRO. TRO Y 625 (deferring to state commissions to address implementation). See also 47
U.S.C. § 252(b)(4)(C); Tr. at 279:5-18. Accordingly, Joint Petitioners’ language should be adopted.
Item No. S1C: Who should conduct the audit and how should the audit be performed?

POSITION STATEMENT: The FCC requires that EEL audits be performed by AICPA-
compliant third party independent auditors. The best way to implement this requirement, to avoid
disputes, and to uncover potential conflicts is to require mutual agreement on the auditor retained
by BellSouth. Such agreement may not be unreasonably withheld by Petitioner.

Ensuring the Independence of an Auditor In Any Specific Case Requires Mutual Consent.

The FCC has held that audits must be conducted by an independent auditor. TRO ¥ 626.
Joint Petitioners’ proposed language for Section 5.2.6.2 of Attachment 2 properly implements this
requirement in a manner designed to avoid the protracted litigation that has ensued over this issue
by ensuring that all auditors must be “mutually agreed-upon by the Parties.” Exh. A at 14.

BellSouth’s position on this issue is to assure Petitioners that any auditor it chooses will
comply with American Institute for Certified Public Accountants (“AICPA”) standards. Blake
Direct Test. at 33:1-3. BellSouth argues that “AICPA standards govern each of these areas. No
other requirements are needed.” Id. at 34:13-14. Thus, per BellSouth, any auditor that BellSouth
chooses will be, ipso facto, independent. The fact that it is not willing to permit Petitioners the
opportunity to test that assertion is troubling. Indeed, BellSouth attempts to circumvent any due
diligence regarding conflicts or the relationships that particular auditors develop with the Parties.

What is most curious is that BellSouth elsewhere insists on mutual consent for independent
auditors in other contexts. Indeed the Parties have agreed to a provision in Attachment 3 of the
new interconnection agreement that Percent Local Usage/Percent Interstate Usage (“PLU/PIU”)
audits must be conducted by a mutually agreed-upon third party auditor. Tr. at 999:14-18 (Blake).

See also Agreement, Att. 3, Sec. 10.5.7 (NuVox), and 10.8.5 (Xspedius). It is difficult to
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understand why mutual agreement is not appropriate for EEL audits when it is appropriate for
PLU/PIU audits. Moreover, this Commission certainly has jurisdiction to order and adopt
reasonable provisions for implementing the auditing requirements set forth in the TRO. TRO § 625
(deferring to state Commission’s to address implementation). See also 47 U.S.C. § 252(b)(4)(C).

Joint Petitioners’ concern that auditors must be independent is not simply academic.
NuVox, for example, has significant experience with EEL audits. The Georgia Commission
essentially rejected the very first “independent auditor” BellSouth proposed. Attachment 7
(Enforcement of Interconnection Agreement Between BellSouth Telecommunications, Inc. and
NuVox Communications, Inc., Order Adopting in Part and Modifying in Part the Hearing Olfficer’s
Recommended Order at 1, 12-14 (Ga. P.S.C. May 18, 2004). The auditor eventually used by
BellSouth in a Georgia audit proved in fact not to be complaint with AICPA standards for
independence. See Tr. at 241:7-12 (Russell). In fact, this auditor breached a nondisclosure
agreement in the course of its work by disclosing confidential information to BellSouth. Id. at
241:22-23. Again, as Mr. Russell had earlier stated, audits require a CLEC “to simply allow your
biggest competitor, your biggest service provider ... to come in and review your business records.”
Tr. at 230:22-24. Thus, NuVox, as well as Xspedius, understandably wish to ensure that each
auditor, in every instance, is at all times truly independent. BellSouth’s refusal to allow their input
on this matter is therefore inappropriate.

Invoking AICPA standards as the shibboleth for independence is not enough. As Mr.
Russell explained, ruling out conflicts of interest requires individual analysis. The Georgia auditor
mentioned above provides a perfect example: the firm selected by BellSouth was KPMGQG, which
NuVox previously recognized as presumptively independent. Tr. at 241:4-6. Yet the auditor

proved, in that case, to be unable to adhere to AICPA standards for independence. Id. at 241:22-
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23. Discerning this circumstance is necessarily a case-by-case process. But that is not to say that
BellSouth is correct in characterize Joint Petitioners’ desire to mutually agree on an auditor is a
“delaying tactic.” Blake Direct Test. at 34:10. Mutual auditors have been chosen without delay
for PIU/PLU audits, and Ms. Blake has no reason to think that choosing-an EEL auditor would be

any different. Tr. at 999:23 —1001:17.
Accordingly, Joint Petitioners’ language for Issue 51(c) should be adopted.

Item No. 65: Should BellSouth be allowed to charge the CLEC a Transit Intermediary
Charge for the transport and termination of Local Transit Traffic and ISP-Bound Transit
Traffic?

POSITION STATEMENT: BellSouth may not impose upon Joint Petitioners a new non-
TELRIC, unjustified, and discriminatory Transit Intermediary Charge (“TIC”) for transit traffic in
addition to the TELRIC tandem switching and common transport charges the Parties already have
agreed will apply to transit traffic. The TIC is a “tax” that is unlawful.

Joint Petitioners Should Not Be Required to Pay the TIC, Which BellSouth Concedes Does
Not Comply with TELRIC and for Which No Cost Support Has Been Provided.

BellSouth has proposed to charge Joint Petitioners a Transit Intermediary Charge, or
“TIC,” for transited traffic. This new charge does not compensate BellSouth for any legitimate
costs it incurs in providing the service to Joint Petitioners. It is thus a purely additive charge
associated with the transiting of traffic across the BellSouth network, which is a service that the
1996 Act — as well as the Agreement — already require BellSouth to perform. In essenceitisa
fee that BellSouth seeks to extract from Petitioners simply by virtue of their ownership of the
legacy network over which telecommunications traffic must travel in order to ensure completion of
calls between consumers in this state. Accordingly, BellSouth should be prohibited from charging
the TIC to Joint Petitioners.

It is not in dispute that BellSouth will transit traffic between Joint Petitioners and other
carriers. Tr. at 1001:18-24 (Blake). This obligation is already in the Agreement. Agreement Att,

3, Section 10.11.1 (XSP), Section 10.8.1 (NVX). For this reason, BellSouth’s continued resort to
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the argument that Joint Petitioners can avoid the TIC and “connect directly with other carriers in
order to exchange traffic” is irrelevant (and, as a practical and economic matter, wrong). Blake
Rebuttal Test. at 41:23-24 (emphasis in original). Consistent with section 251(c) of the Act,
BellSouth has already agreed to transit traffic. Moreover, Ms. Blake acknowledged that requiring
all carriers in Florida to interconnect directly would “be a dramatic change in the way carriers have
connected ... since the 1996 Act and before.” Tr. at 823:9-11. If anything, BellSouth’s repeated
reference to (typically uneconomic) direct interconnection only further demonstrates that it is using
the TIC as a means to extract monopoly rents, or perhaps to punish CLECs, for electing to
efficiently passing traffic over BellSouth’s legacy tandem facilities. Indeed the North Carolina
Commission has held that an ILEC is obligated to transit traffic “as a matter of law.” Attachment
8 (Verizon Petition for Declaratory Ruling, Docket P-19, Sub 454, Order Denying Petition).
BellSouth continues to dispute that this Commission has the jurisdiction to include the TIC
in this Agreement, Blake Direct Test. at 43:9-11, and wants to pull the TIC out and place itin a
separate agreement. Tr. at 1004:18-20; Blake Depo. Tr. at 497:17-18 (Dec. 8, 2004). It is
nonsensical for BellSouth to maintain that this Commission has the authority to impose or approve
a contractual obligation but not to consider the appropriateness of the rate that BellSouth wants to
charge forit. E.g., MCI, 298 F.3d at 1274 (“[c]learly, enforcement and compensation provisions
... fall within the realm of ‘conditions ... required to implement’ the agreement.”). In any event,
the obligation to provide transit service will remain in the Agreement, as already agreed. If
BellSouth believes that the Commission lacks authority to set a rate, it surely lacks the authority to

bless and approve the $0.0015/mou rate'® proposed by BellSouth in this docket. Thus, it should

15 BellSouth is certain to point toward a $0.0025 rate recently adopted by the Georgia Public Service

Commission for transit traffic. It is important to note that the Georgia Commission’s rate is not a TIC. It is instead a
composite or single rate for the transit function performed by BellSouth. It is interim and subject to true-up. The
$.0015 rate BellSouth proposes is not such a composite, but rather an additive. Tr. at 1003:14-19. In any event, the

51



remain the case (as it has been for years) that transit service under the Agreement should be
performed at the Commission-approved, TELRIC-based rates for the functionalities actually
performed (tandem switching, and, in some cases, common transport). Indeed, the Parties already
have agreed that these Commission-approved TELRIC rate elements will continue to apply to
transit traffic.

BellSouth’s written testimony asserts that the TIC charge covers the costs of “sending
records to the CLECS identifying the originating carrier.” Blake Direct Test. at 41:22-23. In
other words, BellSouth would send records to NuVox informing NuVox of the traffic NuVox had
originated. Having realized that assertion makes no sense,'® Ms. Blake changed this testimony at
hearing. BellSouth’s new position is that it must send records to the terminating carrier identifying
the originating carrier, in order that terminating carrier knows who sent it. Tr. at 1008:1-5
(Blake). It is the carrier that originates a transit call that would pay BellSouth’s TIC. Id. at
1008:22-25. So, BellSouth seeks to charge Joint Petitioners for records BellSouth sends to third
parties. This is senseless. Joint Petitioners should not pay for records that another party requests.
Moreover, Joint Petitioners own switches that provide SS7 signaling which enables terminating
carriers to identify the originating carrier. As such, Joint Petitioners neither need BellSouth to
send these records to them or to third parties.

It must also be noted that none of Joint Petitioners’ existing agreements include a TIC
charge — this fee is entirely new. Johnson Direct Test. at 31:12-14; Tr. at 13-21 (Blake). Yet

BellSouth has been transiting traffic for the Joint Petitioners since each of them (or a predecessor

Parties already have agreed to continue the long-established (and, in our view, legally required) practice of applying to
transit traffic the Commission-approved TELRIC rates for tandem switching and common transport (if needed). Here
in Florida, in this arbitration, the Parties’ dispute is limited to whether or not BellSouth can tack-on to those rates a
TIC for which it provides absolutely no cost support.

16 At hearing in North Carolina, Ms. Blake acknowledged that “I think you know who you are.” Attachment 9

(NC Tr. v. 6 at 343:11).
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company) began interconnecting with BellSouth in the mid-to-late 1990s. That the TIC has never
been imposed on Petitioners only further demonstrates that it is unnecessary and unjustified.

In connection with BellSouth’s transiting of traffic, Joint Petitioners already pay, and have
always paid TELRIC rates, for the tandem switching function, and to the extent utilized, common
transport, associated with transiting traffic. Tr. at 1002:13-18 (Blake); Johnson Direct Test. at
31:15-16. These are Commission-approved TELRIC rates. Tr. at 1002:13-18 (Blake); Johnson
Direct Test. at 31:17-19. Up to now, BellSouth has been satisfied that these charges adequately
cover BellSouth’s costs. This new TIC charge, having no cost support or justification, should be
rejected by the Commission at this time.

Should BellSouth later present evidence that identifies and quantifies legitimate costs
caused by Joint Petitioners associated with transiting Joint Petitioner originated traffic — costs not
already covered by the tandem switching or common transport charges that Joint Petitioners
already pay — then it would be appropriate for the Commission to initiate a separate proceeding to
investigate and set an appropriate TELRIC-compliant rate.'” With the establishment of a new rate,
Petitioners and BellSouth would then amend their agreements to incorporate the new rate element

on a prospective basis. Until such time, the TIC should not be included in this Agreement.

17 The Public Utilities Commission of Texas has long required SBC, an ILEC and RBOC like BellSouth, to

provide its transit services at TELRIC rates. Arbitration of Non-Costing Issues for Successor Interconnection
Agreements to the Texas 271 Agreement, Arbitration Award — Track 1 Issues, PUCT Docket No. 28821, at 23,
“Consistent with prior Commission decisions in the Mega-Arbitrations, Docket No. 21982 and the predecessor T2A
agreement, the Commission finds that SBC Texas shall provide transit services at TELRIC rates. The Commission
notes that there has been no change in law or FCC policy to warrant a departure from prior Commission decisions on
transit service.” Id. The Texas PUC went on to say that “[g]iven SBC Texas’s ubiquitous network in Texas and the
absence of competitive transit providers in Texas, the Commission concludes that requiring SBC Texas to provide
transit services at cost-based rates will promote interconnection of all telecommunications networks. In the absence of
alternative transit providers in Texas, the Commission finds that SBC Texas’s proposal to negotiate transit services
separately outside the scope of an FTA § 251/252 may result in cost-prohibitive rates for transit service.” Excerpt of
this order attached hereto to Attachment 12. BellSouth’s Florida network is similarly ubiquitous to that of SBC in
Texas. The record in this proceeding also contains no evidence regarding the presence of alternative competitive
transit providers in Florida.

53



Item No. 86: (B) How should disputes over alleged unauthorized access to CSR information
be handled under the Agreement?

POSITION STATEMENT: Disputes over CSR access should be handled pursuant to the
Dispute Resolution provisions set forth in the General Terms of the Agreement. BellSouth’s
ambiguous language that reserves some right to suspend access to ordering systems and to
terminate all services, is coercive and threatens to harm competitors and consumers.

Disputes Over Unauthorized Access to CSR Information Should be Subject to the Dispute
Resolution Provisions of the Agreement.

Disputes over unauthorized access to CSR information should be handled in the same
manner as other disputes arising under the Agreement. The party alleging non-compliance should
notify the other party of the issue. If the parties are unable to resolve the dispute themselves, they
should resort to the dispute resolution provision in the General Terms and Conditions of the
Agreement. BellSouth’s proposed “self-help” remedies are inappropriate, dangerous and coercive.
Falvey Direct Test. at 24:17 — 25:2.

BellSouth proposes a menu of debilitating and extremely disruptive sanctions for any
allegation by BellSouth of unauthorized access to CSR information. Under its proposal, BellSouth
could refuse to accept new orders and it could also suspend any pending orders, and access to
ordering and provisioning systems, Ferguson Direct Testimony at 13:8-12, (Jan. 10, 2005), thus
closing off Petitioners” ability to serve the needs of existing customers, as well as potential new
ones. Ultimately, BellSouth “may discontinue the provisioning of existing services”, id. at 13:11-
13, no matter how unrelated to the unproven allegations of unauthorized access to CSRs. See also
Exhibit A at 14-15.

Under BellSouth’s proposal, it has the sole discretion to impose these sanctions, which
impact both CLECs and consumers. Tr. at 771:1-7. At hearing, Mr. Ferguson acknowledged that
suspension or termination has “a significant impact on a company’s business.” Tr. at 775:4-6.

BellSouth has offered no rationale for seeking the right to impose such an extreme and one-sided
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remedy. Nor has BellSouth alleged or shown that any Joint Petitioner has ever misused CSR
information in the past. If such remedies are ever appropriate, it should be up to the Commission
to decide to impose them — not BellSouth.

Indeed, BellSouth revised its proposed language for Item 86(b) after the potential for abuse
and grave harm to Joint Petitioners and their customers became starkly evident at the Parties’
Georgia arbitration hearing. See Exh. A at 14-15. While this language appears to accept the
precept that disputes should be decided by a neutral decision-maker, such as the Commission, it
inexplicably retains the menu of debilitating pull-the-plug remedies and impossibly short response
windows (e.g., BellSouth “may discontinue the provisioning of existing services if such use is not
corrected or ceased by the tenth (10th) calendar day”). At hearing, Mr. Ferguson was unable to
explain why it was that BellSouth felt compelled to leave in its proposal “pull-the-plug” language
that could be used by BellSouth to turn Joint Petitioners’ networks dark and cause massive service
outages (likely without notice) to their entire base of Florida customers within just 10 days. Tr. at
784:5013 (acknowledging that Petitioners’ counsel was “absolutely right” that BellSouth's
language retains a right to terminate all services). Mr. Ferguson’s assurances that BellSouth will
use its power to impose the “ultimate remedy” judiciously provides no comfort, as neither he nor
his friendly spin on what BellSouth would do are within the four corners of the contract.

Moreover, Mr. Ferguson was unable to explain away the apparent conflict between
BellSouth’s proposed language and the Dispute Resolution provisions in the General Terms of the
Agreement. Tr. at 778:21 - 779:5. Again, Mr. Ferguson’s assurances that the general provisions
governing dispute resolution which require continuing performance during a dispute would trump
the more specific provisions that would seemingly allow BellSouth to terminate services provides

no comfort. Tr. at 779:3-5. Indeed, Mr. Ferguson’s assurances are at odds with how Georgia
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contract law would apply to the interpretation of the agreement (if there is a conflict between
general and specific provisions, the specific provisions trump). E.g., Tower Projects, LLC v.
Marquis Tower, Inc., 598 S.E.2d 883, 885 (Ga. Ct. App. 2004) (“When a provision specifically
addresses the issue in question, it prevails over any conflicting general language.”). Notably, we
already have heard Mr. Ferguson and his lawyers tell us that he is not a lawyer. Tr. at 778:12-14
(Culpepper) (“The witness is not a lawyer.”). Nothing would stop BellSouth’s lawyers from
telling us all a few months or years down the road that Mr. Ferguson was wrong (and that he was
unqualified to give assurances that hinged upon legal questions of contract interpretation). When
the business of the Joint Petitioners and their Florida customers are on the line, this Commission
simply cannot delegate such “enforcement” power to BellSouth. The harms caused by misuse of
that power would be massive widespread — and from the standpoint of Joint Petitioners,
irreparable. If ever such remedies are appropriate the Commission can decide. For these reasons,
the Commission should adopt Joint Petitioners” proposed language for Issue 86(b), as it affords no
less protection to CPNI and much more protection against potentially fatal abuse by BellSouth.

Item No. 88: What rate should apply for Service Date Advancement (a/k/a service
expedites)?

POSITION STATEMENT: Rates for Service Date Advancement (a/k/a service expedites) of
UNEs, interconnection or collocation must be set consistent with federal TELRIC pricing rules.
Service expedites are required as part of the section 251(c)(3) obligation to provide non-
discriminatory access to UNEs.

Service Date Advancements Are a Key Component of UNE Provisioning and Thus Must
Be Priced at Commission-Approved TELRIC-Compliant Rates.

All UNEs and UNE Combinations must be priced at TELRIC. 47 U.S.C. § 252(d)(1); 47
C.FR. § 51.501 et seq.. Service Date Advancements (a/k/a expedites) are part and parcel of UNE
provisioning and thus must also be priced at TELRIC. This result is required as both a matter of

non-discriminatory access to UNEs and Congress’s mandate for cost-based UNE pricing.
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BellSouth has lodged an objection to this Item on the ground that this Commission has no
jurisdiction to review it. Tr. at 1019:11-16 (Blake) (“that’s under the jurisdiction of the FCC”);
Morillo Direct Test. at 4:3-11. Yet, section 252 expressly requires this Commission to review all
rates, terms and conditions of interconnection agreements and ensure that they comply with non-
discriminatory access requirements of section 251 and the pricing requirements of section 252(d).
47 U.S.C. § 252(e)(2). BellSouth has already agreed to perform Service Date Advancements for
Petitioners under the Agreement. Tr. at 1017:4-7 (Blake); Exhibit A at 15 (indicating that the
dispute is limited to the rate). As such, it has conceded that this Commission has jurisdiction to
consider Service Date Advancements, which perforce includes the rates to be charged. MCI
Telecomms., 298 F.3d at 1274. In addition, the prices of UNEs are committed to the jurisdiction of
this Commission, 47 U.S.C. § 252(d), which again includes Service Date Advancement rates.
Finally, the parties did attempt to negotiate an actual expedite rate. Tr. at 1029:22 —1021:1. Item
88 is therefore a proper arbitration issue and is well within this Commission’s jurisdiction to
resolve. Coserv, 350 F.3d at 487.

The dispute in this item is that BellSouth seeks to impose an exorbitant Service Date
Advancement charge of $200 for each facility, per each day that the provisioning is expedited.
Thus, for example, a request to expedite by 2 days an order to a small business requiring 8 lines
would cost Petitioners (and, if passed through, would cost the small business owner) $3200.
BellSouth purports that this rate recovers “its cost,” but has never attempted to identify these
“costs.” Tr. at 1021:6-10, 1022:1-2 (Blake); see also Deposition of Carlos Morillo at 74:21-25 (“I

don’t know of any specific [cost study]. I’'m not aware of one.”)'* Because BellSouth is unable to

18 Mr. Morillo was offered by BellSouth in response to a deposition notice issued pursuant to North Carolina

Rule of Civil Procedure 30(b)(6) as the person most knowledgeable about this issue.
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identify in this case what costs are recovered by its proposed Service Date Advancement fee, it is
impossible that it was created in accordance with TELRIC principles.

All UNEs must be priced in accordance with TELRIC. 47 U.S.C. § 252(d)(2). This
mandate applies to all UNEs; FCC Rule 51.501 — the first of the TELRIC rules — states, “[t]he
rules in this subpart apply to the pricing of network elements, interconnection, and methods of
obtaining access to unbundled elements, including collocation and virtual collocation.” 47 C.F.R.
§ 51.501. See also First Report and Order, 14 FCC Rcd. at 15812-14 99 618-24.

A Service Date Advancement is part of the UNE being expedited and part of provisioning
UNE known as OSS. Moreover, it is patently a method of obtaining access to loop and transport
UNES, and thus falls within this rule. As Petitioners have stated, “Unbundled Network Elements
must be provisioned at TELRIC-compliant rates. BellSouth does not dispute this fact. An expedite
order for a UNE should not be treated any differently.” James Falvey Rebuttal Testimony at
21:21-23 (Feb. 7, 2005) (“Falvey Rebuttal Test.”).

BellSouth’s proposed Service Date Advancement fee is an additional charge over and
above the recurring and non-recurring charge of a UNE. Yet there is no evidence of additional
installation work involved for BellSouth to perform a Service Date Advancement. As Mr. Falvey
testified, “I wouldn’t say it’s a special arrangement. It’s fairly routine.” Tr. at 636:13-14, In other
words, installing a loop is installing a loop, regardless of the day on which the installation takes
place. Thus, this charge appears to be purely “additive,” Attachment 10 (BellSouth Response to
Interrogatory 6-5-2), and has no justification other than BellSouth’s desire to extract additional

charges from and raise the costs of Joint Petitioners.
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Nor would a Service Date Advancement impose any opportunity cost — even if
opportunity costs were a permissible element of pricimg19 — to BellSouth, because the Agreement
already states that BellSouth can refuse to do an advancement where circumstances require.
Exhibit A. at 15; Morillo Depo. Tr. at 54:11-15, at 59:4-9. At hearing, Ms. Blake explained that
“[ilf it was an obligation, we’d have to always honor the expedite request. That’s not the case.”
Tr. at 1027:2-5. It is, however, an obligation to provide expedites on a nondiscriminatory basis.
47 U.S.C. § 251(c)(3) (requiring “nondiscriminatory access™).

In defense of the usurious $200 charge that BellSouth has requested, it has argued that it
must price expedites prohibitively high, in order “to somewhat have a disincentive for everybody
expediting an order[.]” Tr. at 1029:16-17 (Blake). Similarly, at his deposition, BellSouth witness
Carlos Morillo stated that “if there was no charge or a very insignificant charge to expedite the
service request, most people would potentially request expedited services.” Morillo Depo. Tr. at
56:21-24. In other words, the $200 expedite charge is expressly intended as a penalty for CLECs.
That is unacceptable under the 1996 Act.

In addition, this charge violates the nondiscriminatory access mandate of Section 251. Itis
certain that BellSouth’s retail division does not incur costs of $200 per circuit per day for Service
Date Advancements, although they are routinely provided to BellSouth’s retail division for the
benefit of BellSouth’s retail customers. Ms. Blake, BellSouth’s designated witness for this Item
88, was not able to answer questions as to whether the retail division of BellSouth must pay the
wholesale/network division any additional fee for expediting orders for BellSouth retail customers.
Tr. at 1024:17-24 (Blake). She could only state that expedite charges are in BellSouth’s retail

tariff. Id. at 1023:17-18. Thus, although BellSouth performs expedites for its retail customers,

19 The FCC held in the First Report and Order that opportunity cost is not a valid cost component under Section

252. 14 FCC Recd. at 15859-60 ¥ 709.
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where it is able, id. at 1026:18-24, the record does not show that the retail services arm of
BellSouth incurs costs for performing this service. Even if such costs were passed from
BellSouth’s network services arm to its retail services arm, it is a virtual certainty that such costs
would be well below the retail rate which BellSouth seeks to foist on the Joint Petitioners. And in
fact “[t]here could be occasions where we might waive a charge for any customer.” Tr. at
1024:18-19 (Blake). Petitioners currently don’t receive such waivers. Tr. at 1024:19- 1025:4.

The Act’s non-discriminatory access requirements require that Joint Petitioners have access
to UNEs at cost-based rates closely tethered to the ILECs’ costs — not its retail rates. 47 U.S.C.
251(c)(3); 47 C.F.R. 51.307(a). The principle embodied in this requirement is that the Joint
Petitioners are supposed to have access akin to BellSouth’s wholesale/network services arm, so
that they compete with BellSouth’s retail arm. Thus, what matters for purposes of non-
discriminatory access is not how BellSouth treats customers, but how its retail division is treated.
Again, Joint Petitioners are not BellSouth retail customers, which Ms. Blake recognizes. Tr. at
676:17-25. Indeed, they compete with BellSouth’s retail services unit for those retail customers.
There being no evidence that BellSouth’s retail entity pays a Service Date Advancement fee,
BellSouth is prohibited from charging one to Joint Petitioners.

It is possible that BellSouth may later identify costs associated with a Service Date
Advancement — perhaps it incurs back-office costs related to OSS management and service order
queuing. To date, such additional OSS UNE related costs have not been identified. If BellSouth is
able to identify such costs, the Commission should review those costs and establish in a future
TELRIC docket a Service Date Advancement rate that complies with TELRIC. Again, as stated
above with respect to the TIC, Joint Petitioners would by change of law amendment adopt any new

Commission-approved rate elements into the Agreement going forward. The $200 per circuit/per
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day charge presently proposed, however, is usurious, unsupported and unacceptable. Accordingly,
Joint Petitioners should not pay any fee for advancements until a suitable TELRIC-compliant

charge is established.

Item No. 97: When should payment of charges for service be due?

POSITION STATEMENT: Payment of charges for services rendered should be due thirty
calendar days from receipt or website posting of a complete and fully readable bill or within thirty

calendar days from receipt or website posting of a corrected or retransmitted bill, in those cases
where correction or retransmission is necessary.

Payment for Charges Should be Due 30 Calendar Days from Receipt or Website Posting.

Payment of charges for services rendered under the Agreement should be due 30 calendar
days from receipt or website posting of a complete and fully readable bill. Russell Direct Test. at
40:9-10. Joint Petitioners receive an enormous number of bills from BellSouth monthly which are
voluminous and complex. Russell Direct Test at 40:8 (NuVox receives more than 1100 monthly).
These bills are often incomplete and sometimes incomprehensible. /d. at 40:4-5. There is
generally a long gap between the bill issue date and the date the BellSouth bill is actually posted or
received by Joint Petitioners. Id. at 41:13-23. BellSouth takes from 3 to 30 days to deliver its
electronic bills. /d at 41:16-18. The average delivery time is 7 days for NuVox’s BellSouth
bills. Id. at 42:6-9. Xspedius conducted a study of its BellSouth billing and found that on average
the bill was received more than 6 days after the bill issue date posted on the BellSouth bill. Id. at
41:20-23. Because of the volume and complexity of the BellSouth bills, it takes more than three
weeks to review and process them for payment. Russell Direct Test. at 115:14-16. BellSouth’s
testimony corroborates these results, as BellSouth explains that its proposed process starts by
designating a bill date on day one and then it takes various steps before sending out electronic and

paper bills generally 8 days later (stating that CLECs generally have 22 days to pay their invoices).
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Exhibit 31 at 9:12-13. In response to questioning by Staff, Ms. Blake stated that CLECs receive
their bills on average between 4.8 to 8.5 days. Blake Depo. Tr. at 27:4-8 (Feb. 25, 2005).

Requiring payment in less than 30 days is unacceptable in most commercial settings.
Russell Direct Test. at 42:22 —43:3. The alternative to Petitioners’ paying on time is to have
valuable capital tied up in security deposits and to pay substantial late payment penalties. /d. at
43:1-3. Thus, BellSouth’s payment requirements abuse “its monopoly legacy and bargaining
position to force CLECs to either remit payment faster than almost any other business or in the
alternative face substantial late payment penalties and increased security deposits.” Id. at 43:7-10.

Notably, BellSouth does not itself abide by the payment due date that it seeks to impose on
Joint Petitioners. In its written testimony, BellSouth stated that it either pays or disputes bills
within 30 days of receiving them. BellSouth’s own testimony shows that BellSouth measures
timely bill payment based on date of receipt rather than bill issue date. Blake Rebuttal Test. at
57:12-15.% Ms. Blake’s attempt at hearing to diminish this clear disparity was nonsensical and
unavailing.?! However, in this arbitration, BellSouth is asking the Commission to apply a higher
standard to Joint Petitioners. That is a patent violation of parity -— BellSouth is not treating itself
the way it seeks to treat Petitioners. See 47 U.S.C. § 251(c)(3); 47 C.F.R. § 51.311(a).

The Commission should order that the Agreement provide for payment of invoices within
30 days of receipt or website posting of a complete and fully readable bill. The Georgia

Commission has ordered BellSouth to allow CLECs to pay invoices 30 days from date of sending,

2 In many instances BellSouth is woefully late — as many as 47 days later — in disputing or paying invoices.

Exhibit 29. Indeed, the study prepared for Joint Petitioners by KMC witness James Mertz indicated that BellSouth
fails to pay bills within 30 days of the invoice date 91% of the time. Tr. at 1038:10 — 1039: 3 (Blake). And
BellSouth’s own testimony demonstrated that it only managed to pay KMC’s invoices within 30 days of its receipt of

such invoices 38% of the time. Tr. at 1041:11-15 (Blake).

2 Ms. Blake stated that this metric “that was just the basis of a calculation used here,” but “BellSouth is not

supporting a payment due date of 30 days from receipt.” Tr. at 1041:15-17. So BellSouth advocates a 30-days-from-
invoice requiring, it just does not use it when measuring its own payment timeliness.
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and an Alabama Commission panel has ordered payment within 30 days of receipt of the invoice.
Attachment 11 (Petition for Arbitration of ITC"DeltaCom Communications, Inc. with BellSouth
Telecommunications, Inc. Pursuant to the Telecommunications Act of 1996, Docket No. 16583-U
Order at 15 (Ga. P.S.C. Nov. 20, 2003); Petition for Arbitration of ITC"DeltaCom
Communications, Inc. with BellSouth Telecommunications, Inc. Pursuant to the
Telecommunications Act of 1996, Docket No. 28841, Arbitration Panel Recommendations at 53-56
(Ala. P.S.C. Apr. 27, 2004). The Commission should similarly find that Joint Petitioners’

proposed language for Issue 97 is just, reasonable and should be adopted.

Item No. 100: Should CLEC be required to pay past due amounts in addition to those
specified in BellSouth’s notice of suspension or termination for nonpayment in order to avoid
suspension or termination?

POSITION STATEMENT: Petitioners should not be required to calculate and pay past due
amounts in addition to those specified in dollars and cents on BellSouth’s notice of
suspension/termination for nonpayment in order to avoid suspension or termination. Otherwise,
Petitioners will risk suspension or termination due to possible calculation and timing errors.

BellSouth Should Not Be Permitted to Suspend Access or Terminate a Joint Petitioner’s
Service for Non-Payment for Services Provided Unless It Makes Clear the Exact Amount
That Must Be Remitted to Avoid Termination.

BellSouth seeks in this Agreement the right to terminate Joint Petitioners’ service if any of
their accounts become past due. Exhibit A at 18. Notably, it refuses to accept Petitioners’
proposed language that would make the right reciprocal. (Petitioners concede however, that they
cannot imagine a scenario where it would make sense to cut off services to BellSouth and as a
result cut their customers off from the overwhelmingly dominant share of customers served by
BellSouth. The point is, however, that BellSouth finds the prospect of facing such drastic
measures by another party to be unacceptable.) It is also notable that this is the sole instance
where Joint Petitioners have agreed to incorporate such drastic remedies into the Agreement. That

is because Joint Petitioners are committed to paying for the services they order and receive from
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BellSouth. With such remedies available — and knowing that they not only threaten the very
existence of each Petitioner and that they would, if imposed disrupt services to Florida consumers
served by the Petitioners — it is imperative that all possible guesswork is eliminated from the steps
needed to avoid imposition of potentially business destroying remedies.

BellSouth’s proposal builds in guesswork and only adds to its ability to use the proposed
provisions in a coercive and inappropriate manner. According to BellSouth’s proposed language
for Section 1.7.2 of Attachment 7, once any account (Petitioners each have several hundred
separate accounts with BellSouth™) goes unpaid for 31 days, a Petitioner will receive an
automatically generated Notice and will have 30 days to pay not only the amount due on that
account, but all amounts that may become past due on that and all other accounts, in order to
avoid service termination, Exhibit A at 17. The Petitioner would have only 15 days (or less) to
process, dispute, calculate, and pay all of these amounts before BellSouth will start rejecting all
new service orders, and only 30 days to avoid termination of all services (no matter how related to
the services for which payment was not made). /d. The catch in all this is that the Notice will not
state the full amount that will become due on all accounts, but only the amount due under the
initial past due account. Moreover, Joint Petitioners object to BellSouth’s proposal to effectively
collapse and consolidate subsequent past due notices into a single notice (even though its systems
will continue to spit-out notices subsequent to the initial one). This accelerated payment provision
denies proper notice on subsequent amounts due and creates enormous potential for confusion and
error. The stakes are too high for short notice, confusion or error. As is evident from BellSouth’s

refusal to accept Petitioners’ proposed language (its reasons for such refusal could not be

2 Mr. Russell testified that NuVox hold 1,179 contemporaneous accounts with BellSouth, each producing

separate bills. Tr. at 280:4-9. Each of these bills can be massive.
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explained by Ms. Blake), 3 BellSouth refuses to include in its notice the amount that needs to be
paid in order to avoid total service shut down.”* Accordingly, BellSouth builds into the “game”
guesswork as to whether disputes will be properly and timely recognized, and as to when
BellSouth will recognize receipt of payment. Then BellSouth complicates all of this by attempting
to have a single notice connected to a single account apply to potentially hundreds of other
accounts. It as potentially as disorienting and as dangerous as a cyclone. BellSouth’s proposal
creates an opportunity for error and gamesmanship that is unreasonable, unacceptable and contrary
to the public interest.

Based on statutory service disconnection requirements, the underlying public policy
considerations, and the potential that application of the remedies proposed in Item 100 could cause
discontinuance of services to customers without adequate notice, the Commission may strike the
proposal or at the very least the remedies contained therein. See 47 U.S.C. § 252(e)(2)(A)(ii). In
such instance, disputes would be resolved pursuant to the dispute resolution provisions of the
Agreement, which would bring the matter before the Commission, the FCC or a Court.

As Joint Petitioners have explained, BellSouth’s proposed language for Section 1.7.2

would create “nothing less than a ‘fire drill.”” Russell Direct Test. at 45:5. It would require

3 Ms. Blake was not able to harmonize BellSouth's purported “aging notices” with its continued refusal to

accept Petitioners’ language and state the amount owed “in dollars and cents” on the suspension notice. BellSouth's
language continues to state that it will provide information “upon request.” Tr. at 1059:7-21.

# Service discontinuance is the most serious possible course of action for any utility. It is no hyperbole to say
that service discontinuance threatens lives. For these reasons, service discontinuance is governed by both federal and
state statutes. Section 214 of the Communications Act states that “[n]o carrier shall discontinue, reduce, or impair
service to a community, or part of a community, unless and until there shall first have been obtained from the [FCC] a
certificate[.]” 47 U.S.C. § 214(a). As the FCC has held, “Section 214(a) has an essential role in the Commission’s
efforts to protect consumers. Unless the Commission has the ability to determine whether a discontinuance of service
is in the public interest, it cannot protect customers from having essential services cut off without adequate wamning, or
ensure that these customers have other viable alternatives.” In re Arbros Communications Inc., Notice of Apparent
Liability for Forfeiture, 18 FCC Red. 3251, 3254 §7 (2003). This state has an analogous service discontinuance rule.
Rule 25-4.113 states that a telephone service provider may not discontinue service for non-payment “without 5
working days’ written notice to the customer, except in extreme cases.” Fla. Admin. Code § 25-4.113(1)(®).
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Petitioners to calculate and pay “the precise amount that BellSouth calculated” as being past due or
that may become past due in the future. Id. at 46:6-7. Petitioners must engage in this high-stakes
exercise despite the fact that “only BellSouth can know (and control) the answer to that
calculation.” Id. at 46:8-9. A “shell game” would ensue “that could easily be rigged or abused by
BellSouth.” Russell Rebuttal Test. at 46:11-12. Even leaving that possibility aside, the calculation
that the Petitioner would be forced to perform carries a “substantial risk of calculation errors” (id.
at 45:16-17) that, under BellSouth’s language, could result in termination of service to a Petitioner
and the Petitioner’s customers. As Mr. Russell observed from the witness stand, the possibility of
termination under Section 1.7.2 is “the Sword of Damocles hanging over your head. ... wondering
if we’re going to lose service based on some accounting error at BellSouth.” Tr. at 265:6-11.

BellSouth recently proposed new language for Section 1.7.2 that evidences a partial and
unsatisfactory attempt to address Petitioners’ concerns. This language includes a new sentence at
the end of the provision, which provides that “Upon request, BellSouth will provide information
to [Petitioner] of the Additional Amounts Owed that must be paid prior to the time periods set
forth in the written notice to avoid suspension of access to ordering systems or discontinuance of
the provision of existing services as set forth in the initial written notice.” Exhibit A. at 17. This
language does not solves the problems of inadequate notice and the elevated potential for error and
confusion created by BellSouth’s attempt to have notice on a single account suffice for the notice
that would be required on all others (potentially hundreds of others). Notwithstanding that fatal
flaw, BellSouth offers only to “provide information” of other amounts due and only “upon
request.” It is not offering to provide such information with its notice and it makes no

commitment as to how timely and accurate it will be in response to such a request.”® Thus,

= At hearing, BeliSouth relied on a proprietary response to Florida Staff’s discovery that purported to

demonstrate that discontinuance notices are more complete than BellSouth’s new language indicates. Tr. at 265:17 —
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BellSouth’s new language does not eliminate the potential for errors and gamesmanship.
Accordingly, the Commission should reject BellSouth’s language, even as amended.

Acceleration and calculation of payment and disputes are not the only problems. As Mr.
Russell explained, if a payment is not “posted,” or officially registered in the BellSouth system,
then a Petitioner is deemed not to have paid. BellSouth has already once admitted that it was not
posting payments and disputes in a timely manner. See Tr. at 260:15-19 (Russell). BellSouth’s
new proposal, like its previous offers, does not account in any way for uncontrollable and
unpredictable BellSouth-controlled variable of posting payments and disputes.

The Commission should therefore adopt Petitioners’ language Item 100. It states quite
simply that either party may send a notice of nonpayment to the other, and may require such
amounts “as indicated on the notice in dollars and cents” to be paid within 15 days to avoid
suspension and within 30 to avoid termination. Exhibit A at 16. This language eliminates the

potential for gamesmanship and grave harm to competitors and Florida consumers.

Item No. 101: How many months of billing should be used to determine the maximum amount
of the deposit?

POSITION STATEMENT: The maximum deposit should not exceed two months’ estimated
billing for new CLECs or one and one-half month’s actual billing for existing CLECs.
Alternatively, the maximum deposit should not exceed one month’s billing for services billed in
advance and two months’ billing for services billed in arrears (new DeltaCom/BST Agreement).

BellSouth Is Not Entitled to Request a Deposit for Greater Than One Month’s Services.

269:13 (response to Staff Interrogatory 17 and Request for Production 22). It contained several emails, letters, and
“aging reports” that BellSouth alleges “lists all billing account numbers and outstanding unpaid balances.” Tr. at
267:2-3. Yet previous notices of discontinuance that Mr. Russell has seen “did not include this kind of detail or the
amount of aging.” Tr. at 269:5-6 (Russell). Reliance on this isolated and recent creation by BellSouth would be
misplaced. Moreover, each of the aging reports relied on by BellSouth contains the disclaimer that the document
should not be construed as an official BellSouth document. Accordingly, any reliance on such documents would be
illusory and would not in any way prevent BellSouth from gaming the process (whether officially or not) and
subjecting Petitioners and their Florida customers to grave consequences.
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BellSouth seeks the right to collect a deposit from each Joint Petitioner equal to two
months’ worth of billing. Exhibit A at 17. But the Petitioners’ well-established business
relationships with BellSouth warrant that a less onerous deposit policy be implemented.
Petitioners have conducted business with BellSouth now for many years, and BellSouth has not
attempted to assert, either in written testimony or at hearing, that they have a payment history that
somehow aggravates BellSouth’s risk. See Blake Rebuttal Test. at 51:13 — 52:10. In fact,
BellSouth counsel acknowledged that “you pay your bills on time.” Tr. at 267:9 (Culpepper).
Moreover, Petitioners have already agreed with BellSouth on the individual criteria by which a
deposit request may be triggered, including their payment history, liquidity, and bond rating.
Agreement, Att. 7, Section 1.8.5; Tr. at 251:7-10 (Russell).?® And it is noteworthy that BellSouth
only asks a one-month deposit from local retail end users, and two months’ deposit for retail toil
end users, both in Florida and in Alabama. Tr. at 1063:13-19; Exhibit 14.

BellSouth’s concerns about risk of nonpayment are of somewhat dubious origin. That is,
Ms. Blake has testified that CLECs in the past have declared bankruptcy, including WorldCom,
Adelphia, Cable and Wireless and Global Crossing. Blake Rebuttal Test. at 57:23 — 52:1. By this
testimony Ms. Blake seems to be suggesting that BellSouth was not paid for services rendered to
these companies. Yet in his deposition Mr. Morillo (the previously designated witness for Item
101) was not able to testify that BellSouth was denied payment in any of these bankruptcies.
Morillo Depo. Tr. at 225:22-24. This kind of unsupported allegation cannot justify BellSouth’s

continued demands for unduly large, capital-consuming and business impacting deposits from

% Joint Petitioners note that a 2-month maximum deposit provision ordinarily is attached to provisions requiring

full refund of the deposit upon establishment of a good payment history. Since Joint Petitioners already have
compromised by agreeing to BellSouth’s demands for the inclusion of other factors, it is evident that comparison to
“BellSouth standard” two-month deposit provisions is inapposite. Moreover, the fact that the parties agree on the
deposit criteria does not moot the issue of maximum deposit, because the application of those criteria may create
disputes as to the appropriate amount up to the maximum (triggering the criteria does not automatlcally trigger the
maximum deposit amount), as NuVox’s experience proves. See Tr. at 252:8-13.
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Joint Petitioners. And to the extent that BellSouth is concerned that a “rogue” CLEC, with a less
good payment history, may opt in to this Agreement, BellSouth witness Scot Ferguson already
acknowledged that the Commission is able to deal with such matters. Tr. at 780:6-13.

For deposits have competitive consequences. Deposits tie up capital that could be used for
other purposes, including the deployment of new facilities, expansion of footprint, and
improvement of services. Russell Direct Test. at 48:12-13 (Petitioners “need to limit tying-up
capital in such deposits™). As such, deposits should be reasonably curtailed in proportion to the
relative risk. In Joint Petitioners’ cases, that risk is demonstrably small.

Accordingly, the language in Section 1.8.3 of Attachment 6 should provide for a less
onerous deposit than what BellSouth requests. In fact, BellSouth has agreed to accept lesser
deposits maximums with other CLECs. ITC”DeltaCom, for example, has secured an agreement
for 2 maximum of one months’ deposit for services paid in advance, and two months’ deposit for
services paid in arrears. Exhibit 32 (DeltaCom/BST Agreement Excerpt). Joint Petitioners should
be eligible for the same maximum deposit provision.

In the alternative, Joint Petitioners ask that the Commission adopt their proposed language
for Section 1.8.3: Petitioners must remit a deposit equal to one and one-half month’s billings, and
any new (as opposed to established) CLEC that adopts the Agreement must remit a two-month’s
deposit. Exhibit A. at 17. This bifurcated approach allows Petitioners to enjoy the benefits of the
long-term business relationship they already have established with BellSouth, while
simultaneously granting BellSouth more risk protection from any new or less established CLEC.

Accordingly, Joint Petitioners’ proposal is the more reasonable of the two and should be adopted.

Item No. 102: Should the amount of the deposit BellSouth requires from CLEC be reduced by
past due amounts owed by BellSouth to CLEC?
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POSITION STATEMENT: Because BellSouth’s payment history with CLEC:s is often poor, the
amount of deposit due, if any, should be reduced by amounts past due to CLEC by BellSouth.
BellSouth may request additional security in an amount equal to such reduction once BellSouth
demonstrates a good payment history, as defined in Agreement.

Equity Reguires That BellSouth Set Off Qutstanding Amounts It Owes to Joint Petitioners
from the Deposit It Requests Joint Petitioners to Pay.

Item 102 presents an issue of simple fairness: when BellSouth owes past due amounts to
the Joint Petitioners, should it be able to demand a deposit from them up to the limit provided in
the Agreement?27 Joint Petitioners’ language would address this imbalance by requiring a “set
off” of the past due amounts BellSouth owes against the deposit that Joint Petitioners must remit.

BellSouth is far from timely in paying CLEC invoices. According to BellSouth’s own
testimony, it had been timely for only 38% of the invoices provided by KMC (as measured 30 days
from BellSouth’s receipt of KMC’s invoices). Tr. at 1041:11-15 (Blake). During the pendency of
this arbitration proceeding, BellSouth has “cleaned up its act” to some extent and has improved its
payment record.?® However, there are no assurances that BellSouth will not relapse into the poor
payment patterns it historically has had. See id. at 622:14-18. Indeed, BellSouth’s amounts owed
to Xspedius’s predecessor e.spire in unpaid reciprocal compensation totaled $25 million, which
Xspedius only recouped after filing multiple actions across the BellSouth region. Falvey Depo. Tr.
at 318:21- 319:21. Thus, BellSouth was “sitting on over $20 million of [e.spire’s] revenue” and
yet continued to seek a deposit. Id. at 319:2-3.

BellSouth has created this unimpressive and unproven payment history as to Petitioners,

thus increasing their financial risk, yet it will continue to request a maximum deposit from Joint

7 Joint Petitioners do not under the Agreement have a right to collect a deposit from BellSouth to protect them

form financial risk and harm created by BellSouth’s failure to pay for services provided.

# "And, you know, there's no question that you've cleaned up your act when you've been under the bright lights

of the arbitration procedure.” Tr. at 627:2-4. "I'm hopeful that your cleanup will continue throughout the 2009
contract. If it does, then you have nothing to worry about with the offset provision, right, because there won't be, there
won't be anything to offset." Tr. at 627:4-8.
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Petitioners on the ground that it must mitigate its own financial risk. Tr. at 1064:14-16 (Blake).
This imbalance is neither fair nor commercially reasonable. It means that Joint Petitioners are out
of pocket twice — once in the form of bills not paid, and again when the deposit is posted.

Joint Petitioners’ proposed language seeks nothing more than to correct this imbalance. It
would require BellSouth, when it requests a deposit, to set off amounts past due to Petitioners.
This set-off would be revisited on an annual or semi-annual basis, just as Petitioners’ deposits are
reviewed on an annual or semi-annual basis. The off-set would be restored once BellSouth
demonstrates a good payment history as defined in the Agreement

Notably, at least two recent decisions support the Joint Petitioners position that, where
BellSouth has not paid its bills to the CLEC — whether disputed or undisputed — this must be
taken into consideration as an offset to the deposit required. In a recent Kansas arbitration, the

arbitrator found that:

[[Jmposition of a deposit upon a previously creditworthy CLEC due to failure to pay
some unquantified level of bill may be so out of balance and so vague as to be
unacceptable in any corner of the market. The Arbitrator also disagrees with SWBT
that the claim of Xspedius is a red herring that should be determined elsewhere. The
Arbitrator finds that Xspedius’ testimony is on point. If its position is accurate [that
SWBT owes Xspedius substantial sums at the time the deposit was requested],
requiring a deposit of Xspedius would be extremely unfair.
In the Matter of the Petition of the CLEC Coalition for Arbitration against Southwestern Bell
Telephone, L.P. d/b/a SBC Kansas under Section 252(b) of the Telecommunications Act of 1996,
Arbitrator’s Determination of Issues, § 52, Kansas Corporation Commission (Docket No. 05-
BTKT-365-ARB) (Feb. 16, 2005) (excerpt appended hereto as Attachment 12).
Likewise, an Oklahoma arbitrator recently reached the same conclusion, and ordered the

following language: “3.7.1 In no event will Xspedius s be subject to an assurance of payment to

SBC OKLAHOMA that exceeds two months’ projected average billing by SBC OKLAHOMA to
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Xspedius, less the amount of billings by Xspedius to SBC OKLAHOMA. If SBC owes Xspedius
more than $500,000, then a deposit would not be required until such time as the outstanding
balance is reduced below this amount.” Decision of Administrative Law Judge, Oklahoma
Corporation Commission Docket No. 2004-493 (emphasis added) (Apr. 12, 2005) (excerpt
appended hereto as Attachment 13).

BellSouth has amended its proposed language in a dubious manner. BellSouth’s exclusion
of disputed amounts from the offset would permit it to obviate the provision by simply disputing
what it does not wish to pay. The restoration provision proposed works further injustice, as it
would require posting of the full amount of deposit originally requested by BellSouth, even if that
amount was disputed and even if the parties had subsequently agreed to a lesser amount.
Moreover, BellSouth’s propbsal continues to avoid acceptance of the very same definition of
“good payment history” that the Joint Petitioners and BellSouth have agreed to in the criteria used
to trigger deposit and deposit refund requests.

For these reasons, the Commission should adopt Petitioners’ language for Item 102.

Item No. 103: Should BellSouth be entitled to terminate service to CLEC pursuant to the

process for termination due to non-payment if CLEC refuses to remit any deposit required by
BellSouth within 30 calendar days?

POSITION STATEMENT: BellSouth should be permitted to terminate services for failure to
remit a requested deposit only if: (a) CLEC agrees that the deposit is required, or (b) the
Commission has ordered payment the deposit. All deposit disputes must be resolved via the
Agreement’s Dispute Resolution provisions and not through “self-help”.

BellSouth Must Not Terminate a Petitioners’ Service Based on a Deposit Dispute Unless
the Petitioner Is in Violation of a Deposit Order Issued by the Commission or the Petitioner

Has Failed to Abide by an Agreement to Post an Agreed-Upon Amount.

BellSouth seeks the right to terminate Joint Petitioners’ service if they fail to remit the
deposit amount that BellSouth requests within 30 days. Exhibit A at 18. This right is far too

onerous, and would be a wholly non-proportional response to what is simply a dispute over dollar
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amounts needed to protect BellSouth from relatively modest financial risk. It has nothing to do
with “non-payment” for services provided. Petitioners therefore have proposed language that
would require adjudication of a deposit dispute, and grants BellSouth the right to terminate service
only if Petitioners fail to comply with a resulting order within 30 days. Petitioners also have
provided that BellSouth could seek such a remedy if one of them reached an agreement with
BellSouth (memorialized in writing) and then simply failed to make good on it.

As explained above, Petitioners are constrained from discontinuing service absent approval
of the FCC, or this Commission, as appropriate. 47 U.S.C. § 214(a); Fla. Admin. Code § 25-4.113.
BellSouth is subject to the same constraints. Id. Therefore, BellSouth’s demand that it be
permitted under this Agreement to terminate service for a mere 30-day failure to remit a requested
deposit is excessive, and likely unlawful.

Not only is it improper, BellSouth’s proposed language is unnecessary. None of Joint
Petitioners’ existing interconnection agreements give BellSouth the right to terminate their service
over a deposit dispute, Tr. at 259:14-17 (Russell), and yet BellSouth has secured deposits from
them. Id. at 248:7-9 (Russell); Falvey Depo. Tr. at 314:9-14.

Deposit disputes should be handled in accordance with the standard Dispute Resolution
provisions in the Agreement. There is no need to treat deposit disputes any differently than other
types of disagreement. Petitioners are not trying to evade their contractual obligations to post
deposits upon the triggering of the agreed-upon criteria, but rather want the deposit requirements to
be fair and sensible. Obtaining this Commission’s decision as to a proper deposit amount is not

onerous. Rather, it is the normal course of resolving disputes between BellSouth and CLECs.

Item No. 104: What recourse should be available to either Party when the Parties are unable
to agree on the need for or amount of a reasonable deposit?
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POSITION STATEMENT: If the Parties are unable to agree on the need for or amount of a
reasonable deposit, either Party should be able to file a petition for resolution of the dispute and

both parties should cooperatively seek expedited resolution of such dispute. No automatic bond
requirement should be adopted.

Joint Petitioners Should Not Be Forced to File for Adjudication and Post a Bond to Avoid
Service Termination Pending a Deposit Dispute.,

BellSouth’s proposal for this item again involves the possibility that BellSouth will
terminate Joint Petitioners’ service over a deposit dispute. Its language would require Petitioners
to (1) post a bond for half the deposit amount requested,” and (2) initiate a proceeding with this
Commission (and others) in order to avoid termination while the deposit dispute is pending.

These obligations are completely one-sided: if BellSouth demands a deposit that is
unnecessarily high, it becomes Joint Petitioners’ burden to obtain a decision from this Commission
and to purchase a bond during the pendency of that proceeding. Notably, to avoid termination,
complaints would need to be filed with this Commission and up to eight others. And the cost of a
bond, in Petitioners’ experience, “is essentially the same as paying BellSouth the deposit outright.”
Russell Rebuttal Test. at 52:11-12. Thus, even if Petitioners strongly disagree with BellSouth’s
deposit request, they essentially have to pay anyway. And the threat of suspension and termination
continue to loom, which are disproportionate remedies that Section 214 and Section 25-4.113 may
not permit.

Moreover, these onerous requirements are new. None of BellSouth’s current agreements
require a CLEC to post bond or to file a complaint in order to avoid service termination related to a
disputed deposit request. Tr. at 1078:4-16 (Blake). BellSouth’s purported reason for requesting
this new language is a prior deposit dispute with IDS in this state. Yet BellSouth “ended up

prevailing” in that dispute and it got its requested deposit. And Ms. Blake does not believe that the

B BetlSouth’s “guilty until proven innocent” proposal is contrary to the manner disputes that arise from the

Agreement are resolved. Per the normal course, the status quo prevails until a dispute is resolved one way or another
by a neutral decision maker.
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Commission’s resolution of that dispute was untimely. Tr. at 1078:17-19. Thus, given that the
IDS deposit dispute was timely resolved in BellSouth’s favor, it is not at all clear why BellSouth’s
insists on this dangerous new pull-the-plug provision.

Notably, the same standards that apply to the amount of deposit requested from a CLEC
also apply to a CLEC’s request for a deposit refund.’® Yet BellSouth is not willing to succumb to
the same post-and-file process it proposes for itself: if a Joint Petitioner requests a deposit refund
under the settled deposit criteria, and BellSouth disputes the request, BellSouth is unwilling to
return half the deposit and file complaints across the region to have the dispute resolved. Thus,
BellSouth refuses to accept its own burden-shifting proposal (wherein one party must resort to
filing complaint at the Commission in order to avoid the other party’s request or draconian
alternative remedy from being imposed upon them) and it would refuse to provide half the amount
of the refund requested in order to avoid the threat of such remedies (which Joint Petitioners,
nevertheless would be unable to impose in any meaningful way — even if they were inclined to
impose them, which they are not). This alone should be reason enough for the Commission to
reject BellSouth’s patently unreasonable proposal for Item 104, If for, any reason, the
Commission is inclined to accept BellSouth’s proposal Joint Petitioners respectfully submit that
fairness would require that the Commission make the provision equally applicable to deposit
refund requests.

Accordingly, Joint Petitioners’ language for Issue 104, which defers to the Agreement’s
standard Dispute Resolution provisions and includes no status-quo shifting bond requirement,

should be adopted.

i These standards trigger negotiations over the appropriate amount of deposit or refund within the range

between zero and the maximum amount at issue in Item 101.

75



CERTIFICATE OF SERVICE
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BellSouth Telecommunications, Inc.
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Tallahassee, FL. 32301

Chad Pifer, Esq.

Regulatory Counsel
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Lawrenceville, GA 30034-8119.

Norman H. Horton, Jr.



1.7

JOINT PETITIONERS’
EXHIBIT A

DISPUTED CONTRACT LANGUAGE BY ISSUE'

GENERAL TERMS AND CONDITIONS

Item No. 2, Issue No. G-2 [Section 1.7]: How should “End
User” be defined?

- flﬁu] End User means the customer of a Party. This definition is
not lntended to expand or retract <<customer_short_name>>'s rights to
resell BellSouth services or to obtain and use UNEs, collocation and
interconnection, in accordance with the Act and FCC rules and orders.

[BellSouth Version] End User, as used in this Interconnection Agreement,
means the retail customer of a Telecommunications Service, excluding
ISPs/ESPs, and does not include Telecommunications carriers such as
CLECs, ICOs and IXCs.

Customer, as used in this Interconnection Agreement, means the wholesale
customer of a Telecommunications Service that may be an ISP/ESP, CLEC,
ICO or IXC.

end user, as used in this Interconnection Agreement, means the End User or
any other retail customer of a Telecommunications Service, including
ISPs/ESPs, CLECs, ICOs and IXCs, that are provided the retail
Telecommunications Service for the exclusive use of the personnel employed
by ISPs/ESPs, CLECs, ICOs and IXCs, such as the administrative business
lines used by the ISPs/ESPs, CLECs, ICOs and IXCs at their business
locations, where such ISPs/ESPs, CLECs, ICOs and IXCs are treated as End
Users.

Revised for filing with Post Hearing Brief 06/9/05
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10.4.1

Item No. 4, Issue No. G-4 [Section 10.4.1]: What should be
the limitation on each Party's liability in circumstances other
than gross negligence or willful misconduct?

; n] With respect to any claim or suit, whether based in contract,
tort or any other theory of legal liability, by either Party, any End User of
either Party, or by any other person or entity, for damages associated with
any of the services provided pursuant to or in connection with this
Agreement, including but not limited to the installation, provision,
preemption, termination, maintenance, repair or restoration of service, and,
in any event, subject to the provisions of the remainder of this Section, each
Party’s liability shall be limited to and shall not exceed in aggregate amount
over the entire term hereof an amount equal to seven-and-one half percent
(7.5%) of the aggregate fees, charges or other amounts paid or payable to
such Party for any and all services provided or to be provided by such Party
pursuant to this Agreement as of the Day on which the claim arose; provided
that the foregoing provisions shall not be deemed or construed as (A)
imposing or allowing for any liability of either Party for (x) indirect, special
or consequential damages as otherwise excluded pursuant to Section 10.4.4
below or (y) any other amount or nature of damages to the extent resulting
directly and proximately from the claiming Party's failure to act at all
relevant times in a commercially reasonable manner in compliance with such
Party's duties of mitigation with respect to all applicable damages or (B)
limiting either Party's right to recover appropriate refund(s) of or rebate(s)
or credit(s) for fees, charges or other amounts paid at Agreement rates for
services not performed or provided or otherwise failing to comply (with
applicable refund, rebate or credit amounts measured by the diminution in
value of services reasonably resulting from such noncompliance) with the
applicable terms and conditions of this Agreement. Notwithstanding the
foregoing, claims or suits for damages by either Party, any End User of either
Party, or by any other person or entity, to the extent resulting from the gross
negligence or willful misconduct of the other Party, shall not be subject to the
foregoing limitation of liability.

[BellSouth Version] Except for any indemnification obligations of the Parties
hereunder, and except in cases of the provisioning Party’s gross negligence or
willful misconduct, each Party’s liability to the other for any loss, cost, claim,
injury, liability or expense, including reasonable attorneys’ fees relating to or
arising out of any negligent act or omission in its performance of this
Agreement, whether in contract or in tort, shall be limited to a credit for the
actual cost of the services or functions not performed or improperly
performed.
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10.4.2

104.4

Item No. 5, Issue No. G-5 [Section 10.4.2]: Ifthe CLEC
does not have in its contracts with end users and/or tariffs
standard industry limitations of liability, who should bear
the resulting risks?

1] No Section.

[BellSouth Version] Limitations in Tariffs. A Party may, in its sole discretion,
provide in its tariffs and contracts with its End Users, customers and third
parties that relate to any service, product or function provided or
contemplated under this Agreement, that to the maximum extent permitted
by Applicable Law, such Party shall not be liable to the End User, customer
or third party for (i) any loss relating to or arising out of this Agreement,
whether in contract, tort or otherwise, that exceeds the amount such Party
would have charged that applicable person for the service, product or
function that gave rise to such loss and (ii) consequential damages. To the
extent that a Party elects not to place in its tariffs or contracts such
limitations of liability, and the other Party incurs a loss as a result thereof,
such Party shall indemnify and reimburse the other Party for that portion of
the loss that would have been limited had the first Party included in its tariffs
and cgntracts the limitations of liability that such other Party included in its
own tariffs at the time of such loss.

Item No. 6, Issue No. G-6 [Section 10.4.4]: How should
indirect, incidental or consequential damages be defined for
purposes of the Agreement?

[Q 1] Nothing in this Section 10 shall limit a Party’s obligation to
indemnify or hold harmless the other Party set forth elsewhere in this Agreement.
Except in cases of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages provided that neither the foregoing nor any other
provision of this Section 10 shall be deemed or construed as imposing any
limitation on the liability of a Party for claims or suits for damages incurred
by End Users of the other Party or by such other Party vis-a-vis its End
Users to the extent such damages result directly and in a reasonably
foreseeable manner from the first Party’s performance of services hereunder
and were not and are not directly and proximately caused by or the result of
such Party’s failure to act at all relevant times in a commercially reasonable
manner in compliance with such Party’s duties of mitigation with respect to
such damage. In connection with this limitation of liability, each Party recognizes
that the other Party may, from time to time, provide advice, make
recommendations, or supply other analyses related to the services or facilities
described in this Agreement, and, while each Party shall use diligent efforts in this

3
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10.5

regard, the Parties acknowledge and agree that this limitation of liability shall
apply to provision of such advice, recommendations, and analyses.

[BellSouth Version] Nothing in this Section 10 shall limit a Party’s obligation to
indemnify or hold harmless the other Party set forth elsewhere in this Agreement.
Except in cases of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages. In connection with this limitation of liability, each Party
recognizes that the other Party may, from time to time, provide advice, make
recommendations, or supply other analyses related to the services or facilities
described in this Agreement, and, while each Party shall use diligent efforts in this
regard, the Parties acknowledge and agree that this limitation of liability shall
apply to provision of such advice, recommendations, and analyses.

Item No. 7, Issue No. G-7 [Section 10.5]: What should the
indemnification obligations of the parties be under this
Agreement?

[€ (1] I n] Indemmification for Certain Claims. The Party providing
services hereunder its Affiliates and its parent company, shall be indemnified,
defended and held harmiess by the Party receiving services hereunder against any
claim for libel, slander or invasion of privacy arising from the content of the
receiving Party’s own communications. The Party receiving services
hereunder, its Affiliates and its parent company, shall be indemnified,
defended and held harmless by the Party providing services hereunder
against any claim, loss or damage to the extent arising from (1) the providing
Party’s failure to abide by Applicable Law, or (2) injuries or damages arising
out of or in connection with this Agreement to the extent caused by the
providing Party’s negligence, gross negligence or willful misconduct.

[BellSouth Version] Indemnification for Certain Claims. The Party providing
services hereunder, its Affiliates and its parent company, shall be indemnified,
except to the extent caused by the providing Party’s gross negligence or
willful misconduct, defended and held harmless by the Party receiving services
hereunder against any claim, loss or damage arising from the receiving Party’s
use of the services provided under this Agreement pertaining to (1) claims for
libel, slander or invasion of privacy arising from the content of the receiving
Party’s own communications, or (2) any claim, loss or damage claimed by the
End User or customer of the Party receiving services arising from such
company’s use or reliance on the providing Party’s services, actions, duties,
or obligations arising out of this Agreement.

No. 9, Issue No. G-9 [Section 13.1]: Under what B
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13.1

13.1

13.2

circumstances should a party be allowed to take a dispute
concerning the interconnection agreement to a Court of law
for resolution first?

[C rsion] Except as otherwise stated in this Agreement, the Parties
agree that if any dispute arises as to the interpretation of any provision of
this Agreement or as to the proper implementation of this Agreement, either
Party may petition the FCC, the Commission or a court of law for a
resolution of the dispute. Either Party may seek expedited resolution by the
Commission, and may request that resolution occur in no event later than
sixty (60) calendar days from the date of submission of such dispute. The
other Party will not object to such expedited resolution of a dispute. If the
FCC or Commission appoints an expert(s) or other facilitator(s) to assist in
its decision making, each party shall pay half of the fees and expenses so
incurred te ithe ¢xient the FCC or the Commission requires the Parties to
bear such fees and expenses. Each Party reserves any rights it may have to seek
judicial review of any ruling made by the FCC, the Commission or a court of law
concerning this Agreement. Until the dispute is finally resolved, each Party
shall continue to perform its obligations under this Agreement, unless the issue as
to how or whether there is an obligation to perform is the basis of the
dispute, and shall continue to provide all services and payments as prior to
the dispute provided however, that neither Party shall be required to act in any
unlawful fashion.

[BellSouth Version] Except for procedures that outline the resolution of
billing disputes which are set forth in Section 2 of Attachment 7 or as
otherwise set forth in this Agreement, each Party agrees to notify the other
Party in writing of a dispute concerning this Agreement. If the Parties are
unable to resolve the issues relating to the dispute in the normal course of
business then either Party shall file a complaint with the Commission to
resolve such issues or, as explicitly otherwise provided for in this Agreement,
may proceed with any other remedy pursuant te law or equity as provided
for in this Section 13.

Except as otherwise stated in this Agreement, or for such matters which lie
outside the jurisdiction or expertise of the Commission or FCC, if any
dispute arises as to the enforcement of terms and conditions of this
Agreement, and/or as to the interpretation of any provision of this
Agreement, the aggrieved Party, to the extent seeking resolution of such
dispute, must seek such resolution before the Commission or the FCC in
accordance with the Act. Each Party reserves any rights it may have to seek
judicial review of any ruling made by the Commission concerning this
Agreement. Either Party may seek expedited resolution by the Commission.
During the Commission proceeding each Party shall continue to perform its
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obligations under this Agreement; provided, however, that neither Party shall be
required to act in an unlawful fashion,

13.3 Except to the extent the Commission is authorized to grant temporary
equitable relief with respect to a dispute arising as to the enforcement of
terms and conditions of this Agreement, and/or as to the interpretation of
any provision of this Agreement, this Section 13 shall not prevent either
Party from seeking any temporary equitable relief, including a temporary
restraining order, in a court of competent jurisdiction.

13.4 In addition to Sections 13.1 and 13.2 above, each Party shall have the right to
seek legal and equitable remedies on any and all legal and equitable theories
in any court of competent jurisdiction for any and all claims, causes of
action, or other proceedings not arising: (i) as to the enforcement of any
provision of this Agreement, or (ii) as to the enforcement or interpretation
under applicable federal or state telecommunications law. Moreover, if the
Commission would not have autherity to grant an award of damages after
issuing a ruling finding fault or liability in connection with a dispute under
this Agreement, either Party may pursue such award in any court of
competient jurisdiction after such Commission finding.

Item No. 12, Issue No. G-12 [Section 32.2]: Should the
Agreement explicitly state that all existing state and federal
laws, rules, regulations, and decisions apply unless
otherwise specifically agreed to by the Parties?

32.2 [c ion] Nothing in this Agreement shall be construed to limit a
Party’s rights or exempt a Party from obligations under Applicable Law,
except in such cases where the Parties have explicitly agreed to an exception
to a requirement of Applicable Law or to abide by provisions which conflict
with and thereby displace corresponding requirements of Applicable Law.
Silence shall not be construed to be such an exemption to or displacement of
any aspect, no matter how discrete, of Applicable Law.

[BellSouth Version] [BellSouth Version] This Agreement is intended to
memorialize the Parties’ mutual agreement with respect to their obligations
under the Act and applicable FCC and Commission rules and orders. To the
extent that either Party asserts that an obligation, right or other
requirement, not expressly memorialized herein, is applicable under this
Agreement by virtue of a reference to an FCC or Commission rule or order
or, with respect to substantive Telecommunications law only, Applicable
Law, and such obligation, right or other requirement is disputed by the other
Party, the Party asserting that such obligation, right or other requirement is
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applicable shall petition the Commission for resolution of the dispute and the
Parties agree that any finding by the Commission that such obligation, right
or other requirement exists shall be applied prospectively by the Parties upon
amendment of the Agreement to include such obligation, right or other
requirement and any necessary rates, terms and conditions, and the Party
that failed to perform such obligation, right or other requirement shall be
held harmless from any liability for such failure until the obligation, right or
other requirement is expressly included in this Agreement by amendment
hereto.
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ATTACHMENT 2

NETWORK ELEMENTS AND OTHER SERVICES

Item No. 23, Issue No. 2-5 [Section 1.11.1]: What rates,
terms, and conditions should govern the CLECs’ transition
of existing network elements that BellSouth is no longer
obligated to provide as UNEs to other services?

[C n] In the event section 251 UNEs or Combinations are no longer
offered pursuant to, or are not in compliance with, the terms set forth in the
Agreement, including any transition plan set forth herein or established by
the FCC or Authority, BellSouth may provide notice ("transition notice') to
<<customer_short name>> identifying specific service arrangements (by
circuit identification number) that it no longer is obligated to provide as
section 251 UNEs and that it insists be transitioned to other service
arrangements. <<customer_short_name>> will acknowledge receipt of such
notice and will have 30 days from such receipt to verify the list, notify
BellSouth of initial disputes or concerns regarding such list, or select
alternative service arrangements (or disconnection).
<<customer_short_name>> and BellSouth will then confer to determine the
appropriate orders to be submitted (i.e., spreadsheets, LSRs or ASRs). Such
orders shall be submitted within 10 days of agreement upon the appropriate
method (i.e., spreadsheets, L.SRs or ASRs) and such agreement shall not be
unreasonably withheld or delayed. There will be no service order, labor,
disconnection, project management or other nonrecurring charges associated
with the transition of section 251 UNEs to other service arrangements. The
Parties will absorb their own costs associated with effectuating the process
set forth in this section. In all cases, until the transition of any section 251
UNE to another service arrangement is physically completed (which, in the
case of transition to another service arrangement provided by an entity other
than BellSouth or one of its affiliates, shall be the time of disconnection), the
applicable recurring rates set forth in the parties' interconnection agreement
that immediately preceded the current Agreement or that were otherwise in
effect at the time of the transition notice shall apply.

[BellSouth Version] In the event that <<customer_short_name>> has not
entered into a separate agreement for the provision of Local Switching or
services that include Local Switching, <<customer_short_name>> will
submit orders to either disconnect Switching Eliminated Elements or convert
such Switching Eliminated Elements to Resale within thirty (30) calendar
days of the last day of the Transition Period. If <<customer_short_name>>
submits orders to transition such Switching Eliminated Elements to Resale
within thirty (30) calendar days of the last day of the Transition Period,
applicable recurring and nonrecurring charges shall apply as set forth in the
appropriate BellSouth tariff, subject to the appropriate discounts described
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1.11.2

1.11.2.1

)

in Attachment 1 of this Agreement. If <<customer_short_name>> fails to
submit orders within thirty (30) calendar days of the last day of the
Transition Period, BellSouth shall transition such Switching Eliminated
Elements to Resale, and <<customer_short_name>> shall pay the applicable
nonrecurring and recurring charges as set forth in the appropriate BellSouth
tariff, subject to the appropriate discounts described in Attachment 1 of this
Agreement. In such case, <<customer_short_name>> shall reimburse
BellSouth for labor incurred in identifying the lines that must be converted
and processing such conversions. If no equivalent Resale service exists, then
BellSouth may disconnect such Switching Eliminated Elements if
<<customer_short_name>> does not submit such orders within thirty (30)
calendar days of the last day of the Transition Period. In all cases, until
Switching Eliminated Elements have been converted to Comparable Services
or disconnected, the applicable recurring and nonrecurring rates for
Switching Eliminated Elements during the Transition Period shall apply as
set forth in this Agreement. Applicable nonrecurring disconnect charges
may apply for disconnection of service or conversion to Comparable
Services.

Other Eliminated Elements. Upon the end of the Transition Period,
<<customer_short_name>> must transition the Eliminated Elements other
than Switching Eliminated Elements (“Other Eliminated Elements”) to
Comparable Services. Unless the Parties agree otherwise, Other Eliminated
Elements shall be handled in accordance with Sections 1.11.2.1 and 1.11.2.2
below.

<<customer_short_name>> will identify and submit orders to either
disconnect Other Eliminated Elements or transition them fo Comparable
Services within thirty (30) calendar days of the last day of the Transition
Period. Rates, terms and conditions for Comparable Services shall apply per
the applicable tariff for such Comparable Services as of the date the order is
completed. Where <<customer_short_name>> requests to transition a
minimum of fifteen (15) circuits per state, <<customer_short_name>> may
submit orders via a spreadsheet process and such orders will be project
managed. In all other cases, <<customer_short_name>> must submit such
orders pursuant to the local service request/access service request
(LSR/ASR) process, dependent on the Comparable Service elected. For such
transitions, the non-recurring and recurring charges shall be those set forth
in BellSouth's FCC No. 1 tariff, or as otherwise agreed in a separately
negotiated agreement. Until such time as the Other Eliminated Elements are
transitioned to such Comparable Services, such Other Eliminated Elements
will be provided pursuant to the rates, terms and conditions applicable to the
subject Other Eliminated Elements during the Transition Period as set forth
in this Agreement.
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1.11.2.2

1.11.3

1.11.4

1.11.5

1.11.6

If <<customer_short_name>> fails to identify and submit orders for any
Other Eliminated Elements within thirty (30) calendar days of the last day of
the Transition Period, BellSouth may transition such Other Eliminated
Elements to Comparable Services. The rates, terms and cenditions for such
Comparable Services shall apply as of the date following the end of the
Transition Period. I no Comparable Services exist, then BellSouth may
disconnect such Other Eliminated Elements if <<customer_short_name>>
does not submit such orders within thirty (30) calendar days of the last day
of the Transition Period. In such case <<customer_short_name>> shall
reimburse BellSouth for labor incurred in identifying such Other Eliminated
Elements and processing such orders and <<customer_short_name>> shall
pay the applicable disconnect charges set forth in this Agreement. Until such
time as the Other Eliminated Elements are disconnected pursuant to this
Agreement, such Other Eliminated Elements will be provided pursuant to
the rates, terms and conditions applicable to the subject Other Eliminated
Elements during the Transition Period as set forth in this Agreement.

To the exteni the FCC issues an effective Intervening Order that alters the
rates, terms and conditions for any Network Element or Other Service,
including but not limited to Local Switching, Enterprise Market Loops and
High Capacity Transport, the Parties agree that such Intervening Order
shall supersede those rates, terms and conditions set forth in this Agreement
for the affected Network Element(s) or Other Service(s).

Notwithstanding anything to the contrary in this Agreement, in the event
that the Interim Rules are vacated by a court of competent jurisdiction,
<<customer_short_name>> shall inmediately transition Local Switching,
Enterprise Market Loops and High Capacity Transport pursuant te Section
1.11 through 1.11.2.2 above, applied from the effective date of such vacatur,
without regard to the Interim Period or Transition Period.

Notwithstanding anything to the contrary in this Agreement, upon the
Effective Date of the Final FCC Unbundling Rules, to the extent any rates,
terms or requirements set forth in such Final FCC Unbundling Rules are in
conflict with, in addition to or otherwise different from the rates, terms and
requirements set forth in this Agreement, the Final FCC Unbundling Rules
rates, terms and requirements shall supercede the rates, terms and
requirements set forth in this Agreement without further modification of this
Agreement by the Parties.

In the event that any Network Element, other than those already addressed
above, is no longer required to be offered by BellSouth pursuant to Section
251 of the Act, <<customer_short_name>> shall immediately transition such
elements pursuant to Section 1.11 through 1.11.2.2Z above, applied from the
effective date of the order eliminating such obligation.
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1.7

2.12.1

Item No. 26, Issue No. 2-8 [Section 1.13]: Should BellSouth
be required to commingle UNEs or Combinations with any
Service, network element or other offering that it is obligated
to make available pursuant to Section 271 of the Act?

L fh] BellSouth shall permit <<customer_short_name>> to
commmgle a UNE or Combination of UNEs with any wholesale service,
consistent with 47 C.F.R. 51.309(e). BellSouth shall perform the functions
necessary to commingle a UNE with any wholesale service, consistent with 47
C.F.R. 51.309(f).

[BellSouth Version] Notwithstanding any other provision of this Agreement,
BellSouth wiil not commingle UNEs or Combinations of UNEs with any
service, Network Element or other offering that it is obligated to make
available only pursuant to Section 271 of the Act. Nothing in this Section
shall prevent <<customer_short_name>> from commingling Network
Elements with tariffed special access loops and transport services.

Item No. 36, Issue No. 2-18 [Section 2.12.1]: (A) How
should Line Conditioning be defined in the Agreement?
(B) What should BellSouth’s obligations be with respect to
line conditioning?

[G BellSouth shall perform line conditioning in accordance
with FCC 47 C.F.R. 51.319 (a)(1)(iii). Line Conditioning is as defined in FCC
47 C.F.R. 51.319 (a)(1)(iii)(A). Insofar as it is technically feasible, BellSouth
shall test and report troubles for all the features, functions, and capabilities of
conditioned copper lines, and may not restrict its testing to voice transmission
only.

[BellSouth Version] Line Conditioning is defined as a RNM that BellSouth
regularly undertakes to provide xDSL services to its own customers. This
may include the removal of any device, from a copper loop or copper sub-
loop that may diminish the capability of the loop or sub-loop to deliver high-
speed switched wireline telecommunications capability, including xDSL
service. Such devices include, but are not limited to; load coils, low pass
filters, and range extenders. Insofar as it is technically feasible, BellSouth shall
test and report troubles for all the features, functions, and capabilities of
conditioned copper lines, and may not restrict its testing to voice transmission
only.

Item No. 37, Issue No. 2-19 [Section 2.12.2]: Should the
Agreement contain specific provisions limiting the
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2.12.2

2.12.3

2.124

availability of load coil removal to copper loops of 18,000
feet or less?

[BellSouth Version] BellSouth will remove load coils only on copper loops and
sub loops that are Iess than 18,000 feet in length. BellSouth will remove load
coils on copper loops and sub loops that are greater than 18,000 feet in length
upon <<customer_short_name>>’s request at rates pursuant to BellSouth’s
Special Construction Process contained in BellSouth’s FCC No. 2 as
mutually agreed to by the Parties.

Item No. 38, Issue No. 2-20 [Sections 2.12.3, 2.12.4]: Under
what rates, terms and conditions should BellSouth be
required to perform Line Conditioning fo remove bridged
taps?

[@ B mi] Any copper loop being ordered by <<customer_short_name>>
which has over 6,000 feet of combined bridged tap will be modified, upon request
from <<customer_short_name>>, so that the loop will have a maximum of 6,000
feet of bridged tap. This modification will be performed at no additional charge
to <<customer_ short name>>. Line conditioning orders that require the removal
of other bridged tap will be performed at the rates set forth in Exhibit A of this
Attachment.

[BellSouth Version] Any copper loop being ordered by

<<customer_short name>> which has over 6,000 feet of combined bridged tap
will be modified, upon request from <<customer_short_name>>, so that the loop
will have a maximum of 6,000 feet of bridged tap. This modification will be
performed at no additional charge to <<customer short name>>. Line
conditioning orders that require the removal of bridged tap that serves no
network design purpose on a copper loop that will result in a combined level
of bridged tap between 2,500 and 6,000 feet will be performed at the rates set
forth in Exhibit A of this Attachment.

ersion] No Section.

[BellSouth Version] <<customer_short_name>> may request removal of any
unnecessary and non-excessive bridged tap (bridged tap between 0 and 2,500
feet which serves no network design purpose), at rates pursuant to
BellSouth’s Special Construction Process contained in BellSouth’s FCC No. 2
as mutually agreed to by the Parties.
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5.2.6

5.2.6.1

Item No. 51, Issue No. 2-33 [Sections 5.2.6, 5.2.6.1]: (4)
This issue has been resolved.

(B) Should there be a notice requirement for BellSouth to
conduct an audit and what should the notice include?

(C) Who should conduct the audit and how should the audit
be performed?

lersion] To invoke its limited right to audit, BellSouth will send a Notice
of Audit to <<customer_short name>>, identifying the particular circuits for
which BellSouth alleges non-compliance and the cause upon which BellSouth
rests its allegations. The Notice of Audit shall also include all supporting
documentation upon which BellSouth establishes the cause that forms the
basis of BellSouth’s allegations of noncompliance. Such Notice of Audit will
be delivered to <<customer_ short_name>> with all supporting documentation
no less than thirty (30) calendar days prior to the date upon which BellSouth seeks
to commence the audit.

[BellSouth Version] To invoke its limited right to audit, BellSouth will send a
Nouce of Audit to <<customer_short_name>> identifying the cause upon which
BellSouth rests its allegations. Such Notice of Audit will be delivered to
<<customer_short name>> no less than thirty (30) calendar days prior to the date
upon which BellSouth seeks to commence the audit.

[CLEC Version] The audit shall be conducted by a third party independent auditor
mutually agreed-upon by the Parties and retained and paid for by BellSouth.
The audit shall commence at a mutually agreeable location (or locations).

[BellSouth Version] The audit shall be conducted by a third party independent
auditor retained and paid for by BellSouth. The audit shall commence at a
mutually agreeable location (or locations).
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10.10.1

ATTACHMENT 3

INTERCONNECTION

Item No. 65, Issue No. 3-6 [Section 10.11. 1 (KMC/XSP),
10.8.1 (NSC/NVX)]: Should BellSouth be allowed to charge
the CLEC a Transit Intermediary Charge for the transport
and termination of Local Transit Traffic and ISP-Bound
Transit Traffic?

{ on] Each Party shall provide tandem switching and transport services
for the other Party’s Transit Traffic. Rates for Local Transit Traffic and ISP-
Bound Transit Traffic shall be the applicable Call Transport and Termination
charges (i.e., common transport and tandem switching charge; end office
switching charge is not applicable) as set forth in Exhibit A to this Attachment.
Rates for Switched Access Transit Traffic shall be the applicable charges as set
forth in the applicable Party’s Commission approved Interstate or Intrastate
Switched Access tariffs as filed and effective with the FCC or Commission, or
reasonable and non-discriminatory web-posted listing if the FCC or Commission
does not require filing of a tariff. Billing associated with all Transit Traffic shall
be pursuant to MECAB guidelines.

[BellSouth’s Version] Each Party shall provide tandem switching and transport
services for the other Party’s Transit Traffic. Rates for Local Transit Traffic and
ISP-Bound Transit Traffic shall be the applicable Call Transport and Termination
charges (i.e., common transport and tandem switching charges and tandem
intermediary charge; end office switching charge is not applicable) as set forth
in Exhibit A to this Attachment. Rates for Switched Access Transit Traffic shall
be the applicable charges as set forth in the applicable Party’s Commission
approved Interstate or Intrastate Switched Access tariffs as filed and effective with
the FCC or Commission, or reasonable and non-discriminatory web-posted listing
if the FCC or Commission does not require filing of a tariff. Billing associated
with all Transit Traffic shall be pursuant to MECAB guidelines.
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2553

ATTACHMENT 6

ORDERING

Item No. 86, Issue No. 6-3 [Sections 2.5.6.2, 2.5.6.3]: (4)
This issue has been resolved. (B) How should disputes over
alleged unauthorized access to CSR information be handled
under the Agreement?

b o11] Notice of Noncompliance. If, after receipt of a requested LOA,
the requestmg Party determines that the other Party has accessed CSR information
without having obtained the proper end user authorization, or, if no LOA is
provided by the seventh (7th) business day after such request has been made, the
requesting Party will send written notice to the other Party specifying the alleged
noncompliance. The Party receiving the notice agrees to acknowledge receipt
of the notice as soon as practicable. If the Party receiving the notice does not
dispute the other Party's assertion of non-compliance, the receiving Party
agrees to provide the other Party with notice that appropriate corrective
measures have been taken or will be taken as soon as practicable.

[BellSouth Version] Notice of Noncompliance. If, after receipt of a requested
LOA, the requesting Party determines that the other Party has accessed CSR
information without having obtained the proper end user authorization, or, if no
LOA is provided by the seventh (7th) business day after such request has been
made, the requesting Party will send written notice by email to the other Party
specifying the alleged noncompliance.

[® n] Disputes over Alleged Noncompliance. If one Party disputes
the other Party's assertion of non-compliance, that Party shall notify the
other Party in writing of the basis for its assertion of compliance. If the
receiving Party fails to provide the other Party with notice that appropriate
corrective measures have been taken within a reasonable time or provide the
other Party with proof sufficient to persuade the other Party that it erred in
asserting the non-compliance, the requesting Party shall proceed pursuant to
the dispute resolution provisions set forth in the General Terms and Conditions.
In such instance, the Parties cooperatively shall seek expedited resolution of the
dispute. All such information obtained through the process set forth in this
Section 2.5.5 shall be deemed Information covered by the Proprietary and
Confidential Information Section in the General Terms and Conditions of this
Agreement.

[BellSouth Version] Disputes over Alleged Noncompliance. In it’s written notice
to the other Party the alleging Party will state that additional applications for
service may be refused, that any pending orders for service may not be
completed, and/or that access to ordering systems may be suspended if such
use is not corrected or ceased by the fifth (5th) calendar day following the
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2.6.5

date of the notice. In addition, the alleging Party may, at the same time,
provide written notice by email to the person designated by the other Party
to receive notices of noncompliance that the alleging Party may terminate the
provision of access to ordering systems to the other Party and may
discontinue the provisioning of existing services if such use is not corrected
or ceased by the tenth (10th) calendar day following the date of the initial
notice. If the other Party disagrees with the alleging Party’s allegations of
unauthorized use, the alleging Party shall proceed pursuant to the dispute
resolution provisions set forth in the General Terms and Conditions. All such
information obtained through the process set forth in this Section 2.5.5 shall be
deemed Information covered by the Proprietary and Confidential Information
Section in the General Terms and Conditions of this Agreement.

apply for Service Date Advancement (a/k/a service
expedites)?

& ] Service Date
Advancement Charges (a.k.a. Expedites). For Service Date Advancement
requests by <<customer_short_name>>, Service Date Advancement charges will
apply for intervals less than the standard interval as outlined in Section 8 of the
LOH, located at hitp://interconnection.bellsouth.com/guides/html/leo.html. The
charges shall be as set-forth in Exhibit A of Attachment 2 of this Agreement and
will apply only where Service Date Advancement has been specifically requested
by the requesting Party, and the element or service provided by the other Party
meets all technical specifications and is provisioned to meet those technical
specifications. If <<customer_short_name>> accepts service on the plant test date
(PTD) normat recurring charges will apply from that date but Service Date
Advancement charges will only apply if <<customer_short_name>> previously
requested the order to be expedited and the expedited DD is the same as the
original PTD.
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1.4

1.7.2

ATTACHMENT 7

BILLING

Item No. 97, Issue No. 7-3 [Section 1.4]: When should
payment of charges for service be due?

____ on] Payment Due. Payment of charges for services rendered will be
due thlrty (30) calendar days from receipt or website posting of a complete
and fully readable bill or within thirty (30) calendar days from receipt or
website posting of a corrected or retransmitted bill in those cases where
correction or retransmission is necessary for processing and is payable in
immediately available funds. Payment is considered to have been made when
received by the billing Party.

[BeliSouth Version] Payment Due. Payment for services will be due on or before
the next bill date (Payment Due Date) and is payable in immediately available
funds. Payment is considered to have been made when received by the billing

Party.

Item No. 100, Issue No. 7-6 [Section 1.7.2]: Should CLEC
be required to calculate and pay past due amounts in
addition to those specified in BellSouth’s notice of
suspension or termination for nonpayment in order to avoid
suspension or termination?

n] Each Party reserves the right to suspend or terminate service for
nonpayment If payment of amounts not subject to a billing dispute, as described
in Section 2, is not received by the Due Date, the billing Party may provide
written notice to the other Party that additional applications for service may be
refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment of such amounts, as
indicated on the notice in dollars and cents, is not received by the fifteenth
(15th ) calendar day following the date of the notice. In addition, the billing
Party may, at the same time, provide written notice that the billing Party may
discontinue the provision of existing services to the other Party if payment of
such amounts, as indicated on the notice (in dollars and cents), is not received
by the thirtieth (30th ) calendar day following the date of the Initial Notice.

[BellSouth Version] BellSouth reserves the right to suspend or terminate service
for nonpayment. If payment of amounts not subject to a billing dispute, as
described in Section 2, is not received by the bill date in the month after the
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1.8.3

1.8.3.1

original bill date, BellSouth will provide written notice to
<<customer_short_name>> that additional applications for service may be
refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment of such amounts, and all
other amounts not in dispute that become past due subsequent to the
issuance of the written notice (“Additional Amounts Owed”), is not received
by the (15th) calendar day following the date of the notice. In addition,
BellSouth may, at the same time, provide written notice that BellSouth may
discontinue the provision of existing services to <<customer_short_name>> if
payment of such amounts, and all other Additional Amounts Owed that
become past due subsequent to the issuance of the written notice, is not
received by the thirtieth (30th) calendar day following the date of the initial
notice. Upon request, BellSouth will provide information to
<<customer_short_name>> of the Additional Amounts Owed that must be
paid prior to the time periods set forth in the written notice to avoid
suspension of access to ordering systems or discontinuance of the provision of
existing services as set forth in the initial written notice.

Item No. 101, Issue No. 7-7 [Section 1.8.3]: How many
months of billing should be used to determine the maximum
amount of the deposit?

[CLEC: on] The amount of the security shall not exceed two (2) month’s
estimated billing for new CLECs or one and one-half month’s actual billing
under this Agreement for existing CLECs (based on average monthly billings
for the most recent six (6) month period). Interest shall accrue per the
appropriate BellSouth tariff on cash deposits.

[BellSouth Version] The amount of the security shall not exceed two (2) month’s
estimated billing for new CLECs or actual billing for existing CLECs. Interest
shall accrue per the appropriate BellSouth tariff on cash deposits.

Item No. 102, Issue No. 7-8 [Section 1.8.3.1]: Should the
amount of the deposit BellSouth requires from CLEC be
reduced by past due amounts owed by BellSouth to CLEC?

[CLE sion] The amount of security due from an existing CLEC shall be

reduced by amounts due <<customer_short_name>> by BellSouth aged over

thirty (30) calendar days. BellSouth may request additional security in an

amount equal to such reduction once BellSouth demonstrates a good

payment history, as defined in Section 1.8.5.1, and subject to the standard set
+ forth in Section 1.8.5,
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1.8.6

1.8.7

[BeliSouth Version] The amount of the security due from
<<customer_short_name>> shall be reduced by the undisputed amounts due to
<<customer_short_name>> by BellSouth pursuant to Attachment 3 of this
Agreement that have not been paid by the Due Date at the time of the request
by BellSouth to <<customer_short_name>> for a deposit. Within ten (10)
days of BellSouth's payment of such undisputed past due amounts to
<<customer_short_name>>, <<customer_short_name>> shall provide the
additional security necessary to establish the full amount of the deposit that
BellSouth originally requested.

Item No. 103, Issue No. 7-9 [Section 1.8.6]: Should
BellSouth be entitled to terminate service to CLEC pursuant
to the process for termination due to non-payment if CLEC
refuses to remit any deposit required by BellSouth within 30
calendar days?

L’S‘lmi] In the event <<customer_ short name>> fails to remit to
BellSouth any deposit requested pursuant to this Section and either agreed to by
<<customer_short name>> or as ordered by the Commission within thirty
(30) calendar days of such agreement or order, service to
<<customer_short_name>> may be terminated in accordance with the terms of
Section 1.7 and subtending sections of this Attachment, and any security deposits
will be applied to <<customer_short name>>'s account(s).

[BellSouth Version] Subject to Section 1.8.7 following, in the event
<<customer_short_name>> fails to remit to BellSouth any deposit requested
pursuant to this Section within thirty (30) calendar days of
<<customer_short_name>>’s receipt of such request, service to
<<customer_short_name>> may be terminated in accordance with the terms of
Section 1.7 and subtending sections of this Attachment, and any security deposits
will be applied to <<customer_short name>>'s account(s).

Item No. 104, Issue No. 7-10 [Section 1.8.7]: What recourse
should be available to either Party when the Parties are
unable to agree on the need for or amount of a reasonable
deposit?

€ n] The Parties will work together to determine the need for or
amount of a reasonable deposit. If the Parties are unable to agree, either Party
may file a petition for resolution of the dispute and both parties shall

i cooperatively seek expedited resolution of such dispute.
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[BellSouth Version]. The Parties will work together to determine the need for or
amount of a reasonable deposit. If <<customer_short name>> does not agree
with the amount or need for a deposit requested by BellSouth,
<<customer_short_name>> may file a petition with the Commissions for
resolution of the dispute and both Parties shall cooperatively seek expedited
resolution of such dispute. BellSouth shall not terminate service during the
pendency of such a proceeding provided that <<customer_short_name>>
posts a payment bond for 50% of the requested deposit during the pendency
of the proceeding.
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SUPPLEMENTAL ISSUES
(ATTACHMENT 2)

Item No. 108, Issue No. S-1: How should the final FCC
unbundling rules be incorporated into the Agreement?

Language to be provided by the Parties.

Item No. 109, Issue No. §-2: (A) How should any intervening
FCC Order adopted in CC Docket 01-338 or WC Docket 04-
313 be incorporated into the Agreement? (B) How should
any intervening State Commission order relating to
unbundling obligations, if any, be incorporated into the
Agreement?

Language to be provided by the Parties.

Item No. 110, Issue No. S-3: If FCC 04-179 is vacated or
otherwise modified by a court of competent jurisdiction, how
should such order or decision be incorporated into the
Agreement?

Language to be provided by the Parties.

Item No. 111, Issue No. S-4 What post Interim Period
transition plan should be incorporated into the Agreement?

Language to be provided by the Parties.

Item No. 112, Issue No. §-5: (A) What rates, terms and
conditions relating to switching, enterprise market loops
and dedicated transport were “frozen” by FCC 04-179?
(B) How should these rates, terms and conditions be
incorporated into the Agreement?

Language to be provided by the Parties.
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Item No. 113, Issue No. §-6: (4) Is BellSouth obligated to
provide unbundled access to DSI loops, DS3 loops and

dark fiber loops? (B) If so, under what rates, terms and
conditions?

Language to be provided by the Parties.

Item No. 114, Issue No. S-7: (A) Is BellSouth obligated to
provide unbundled access to DSI dedicated transport, DS3

dedicated transport and dark fiber transport? (B) If so,
under what rates, terms and conditions?

Languzpe to pe provided by the Parties.
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A. I'm not sure I have enough--it could be--it would
be the end user if that loop is--if that’s an end
user customer premises, based on the definition of
a loop that’s part of that EEL.

Q. But that’e what I'm trying to find out. If it

doesn’t terminate there--if that switch--

A, If it goes on--
Q. --if it goes to other rooms--
A. --is that inside wire--I mean, I guess part of it

depends on is that considered inside wire, so, yes,
it does terminate. That STS is considered the end
user customer premises, and they‘re taking their
inside wire. I mean; I--again, there’'s multi-
dwelling units and a whole different aspect of STS

that I'm--may not be privy to all the ins and outs

of it.
Q. That’s what I'm trying to explore here.
A, But if that’s the customer--end user customer is

that STS, and then'what he dées inside his building
is considered'hia inside wiring, that’s--that’s not
the 1oop.'£That's.beyond the demarc point.
Q. It may not be all within the bﬁiiding, understand.
A. Well, it depends on where the demarc point is. I

mean, that--it would be the determining factor.
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of a service? Your definition includes that adjective,

ultimate user. why do you need the word ultimate?

NASHVILLE COURT REPORTERS (615) 885-5798

746

A. . It means that they are using the services
that are being provided by the CLEC that they're
purchasing from BellSsouth as a UNE or interconnection
or resold; that they are the recipient of the telecom
service that you're selling it to as opposed to a
carrier. Our intent is not to preclude the joint
petitioners from providing UNES or UNE combinations in
the means that they’'re authorized at all.

Q.‘ Ms. Blake, when a joint petitioner uses a
Bellsouth UNE loop to serve an ISP, is the ISP an end
user? |

A. Bellsouth has proposed language that the
joint petitioners can use loops to serve ISPs. To our
understanding, an ISP is not an end user.

Q. Are you aware that for the past 20-some-odd
years the FCC has required carriers such as BellSouth
to treat ISPs as end users?

A. I believe we're required to provide them
exchange access services. I don't know that we’ve been
required to treat them as end users, in that term --
required to allow them to order business services as
opposed to access services,

Q. Are ISPs the ultimate user of
telecommunications services that the CLECs may provide

to them?
NASHVILLE COURT REPORTERS (615) 885-5798
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04-00046.txt
A. They could be depending on what services

they're terminating to that end user or what that ISP
is buying from them.

Q. So the only way that we know we can use a
UNE to serve an ISP is that you offered us contract
language that says, essentially, despite this
definition don't worry; you can use UNEs to serve ISPs.
Is that correct?

A. I would say if we put specific terms in
your contract that say you can use loops to serve an
ISP, that's more than just -- I mean, that's the
Tanguage we would agree to. That would be in your
contract and you would be allowed to do that.

Q. what about universities? You've been
present during some testimony when Mr, Russell, for
example, explained that Nuvox serves some universities.
And the university happens to be their customer and the
university then extends the service to students and
faculty and buildings on campus, etc. In that case, is
the university not the ultimate user of
telecommunications service?

A. It could be. Again, if you're talking
about the use of an EEL -- and we offered language that
the EEL eligibility criteria applies to wholesale and

retail customers. We're not trying to prevent or limit

NASHVILLE COURT REPORTERS (615) 885-5798

748
how the joint petitioners can use UNEs and UNE

combinations. We want to make sure they're using them
consistent with the rules of the FCC of how a Toop can
terminate. Wwe discussed what the definition of a loop

i
is, and it terminates t0 an end user customer premises.
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LIMITATION OF LIABILITY FOR INTERRUPTION OF SERVICE FOR REGULATED TELEPHONE
COMPANIES: AN OUTMODED FROTECTION?

NAME: Rendi L. Mam-Stadt

SUMMARY:

= y, local telephone companics have enjoyed a brosd limitation of liability for service outages. ... 3
the author argues that despite the drarrutic shift in the nature of telephone regulation, 2 modiied limitation of Hability
-tariff provision is still warranted. ... Yet, although the degree of telepbone company regulation is abating at the state
Jevel, the Himitation of lisbility still persists in most jurisdictions, ... Part IV proposes that limitation of liability
continues to have a legitimate place in local operating telephone company regulation, albeit with some modification. ...
Many telephone compagy tariffs coutain limitation of lisbility lngusge which protects the corporation from dsmge
claims arising from errors or omissions in service. ... Although a detailed discussion of the policy shift in state
telephone regulation is well beyond the scope of this note, cextain elements of the new regulatory schemes impact the
amlysis of the limitation of lisbility tariff clauses. ... Highlighting the interrelation betweea limited damage awards and
economical telophone rates, the California Supremne Conrt found that the utility commission relies upon the validity of
the limitation of liability as a general policy in sctting rates. ... An additicnal distinction between a manufacturer's
liability and the lisbility of a telephone company is the nature of the customer. ...

TEXT: .
{*629] .

- Historically, local telephone companics have egjayed a broad Limitation of liability for service outages. This
protection evolved along with the strict oversight and regulation that characterized the predivestiture
telecomnunications industry, I exchange for the required nniversal service obligation, state utility commissians timited
recovery of daruages against the utility, partially as s method of keeping telephone mies ressonable. As the modem
telecommunications industry undergoes regulatory reform, however, the historic basis for limitation of lisbility may no
loager exist. The uthor of this note explores the historical undespinnings of limitation of liability in telephone
regulation and discises public policy considerations for the protection. Next, the suthor examines the justification for
limitstion of liability in the context of the new forms of utility regulation. Finally, the author argues that despite the
dramatic shift in the nature of telephone regulation, 2 modified limitation of Bability tariff provision is still warranted.

L 'Introduction

In 1988, a fire destroyed the telephone switching station in the Chicago subwrb of Hinsdale, llinois. nl The fire
completely devastated the commuumications facility, which had routinely routed and directed up to 3.5 million calls
daily, n2 After the fire, the damage completely suspended telephone service to and from the westsm aod southwestern
suburbs of Chicago, snd for approximatsly one month afier the disaster, the residences and businesses in the affected
area still had disrupted service, n3
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thymwmmmwhy {*635)] large outages. 243 For example, in reaction to the
Hinsdale fire, wuwwwwammmwmm

fespanse procedares. 143

route “insurance.” 04?

MMWMMmMumym&wdﬁﬁpﬁmmﬁmﬁmof
mmmmmw.,manmwmwmmdmu
melyqply&cbhnhtnmluﬁonofmbﬂity, Msw:ﬁmiuﬂmdevdnpdummmforummﬁoml
regulstory envirommoent, ﬂ9mﬁpvmﬂym:hnce‘d nsodupbﬂanuundmhmymmhu.

B. Limitstion of Liability Clauses '
l.T:ﬁfﬁq?uuofthdedljabimym

mmmwmmummmmwmwh
most jurisdictions. nS1 [*636] Mmmmmmmwmmwmm
Mum,dnmmmmwmuwwwm

Auluphommny’soﬁ:iﬂuﬂﬂ'bhdsboﬁﬁwemmymdm:m n54 Most cowts recognize the
mmamwmmmummmmwmmmsw&ymmm
of the utility's duty to its customers, nﬁThuefw:.whmahmofﬁabﬂinthbrwedbyh
jurisdictionsl regulatary body, mwmmwwmﬂmmbhwwwmmm
coropany's lability. n56 .

zmdiﬁomlSnpporlhrUmihﬁonofLilbiﬁtmeviﬂm

mmammmwmummmmmmmwhmm
law. 157 In Primrose v. [*637) Western Union Telegraph Co., 058 u scminal case in telegraph regulation, the US.
Snpmncmdmmﬁdwdhmuulqnphemu' ses and those of other common carriers. nS59 The Court
mndﬁuaﬁoughuhmphemmmadwm»hmwmw«mpmwmm
caﬁmbmmw;emiuxmm&hﬁ&mwﬂhmmwwm. 060 The Court
-wentonmnyﬂmbeamemmgeanimcmfmm&euhwdmuumukmhw“:ntmbjﬁ
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%0 the same linbilities as other common catriers, mlmmmmwmwmuwmmm
umsware of the value a message might have, and arc unable to take commensirate precautions for highly valued
trxnsmissions, the message carrier cannbt be expocied to assume a potentislly unlimited liability for a subscriber’s
viluable message in unforeseesble circmmstances. &2 : .

Histocieally, many jurisdictions recognized the quid pro quo of limited Hability as a component of the burdens and
constrictions of telephone regulation. 163 For example, in Correll v. Chio Bell Co., n64 an Obio appellata court
aowd: ’ :

A public wilityis, by law, regalsted strictly ia its operation. Rights and privileges which it might seek under ardinary
—contractual relations are curtailed by

; provisions of the statutes, Its Habilities are likewise regulated and limited by
provisions of fic statutes. The theory is that, sinoe it renders sexvice affecting the public, the state shall regulate and
control it in order to prevent injustice, and further, in consideration of such regulation xnd control, its lisbility is and
should be definid and limited. In a sense it is a matter of contract, on the ouc band by the utility and on the other by the
state representing all of its citizens, n65 . :

Courts in most states cousistently find that limitation of lisbility rules are constitutional and legal whea applied to
cases of telephone cutages or errors involving neglipence. 066 Where such farbearance is a com [*638] ‘pooent of the
tariff sppropristely filed and is approved by the sppropriste utilitics commission, most courts have held that this tariff
clause is binding. 167 The substantial deference most courts give to an agency’s approval of s limitwmion of tability
m:nmmmhmmumaﬁm@mmydmmm&nmmmm
exists for & cause of action. 068 .

3. Types oi Limitation of Lisbility Clauses

" Although most couxts generally uphold utility commission spproved limitatioa of iability taviff provisions, the
lenguage and charscter of these clauses varies smong jurisdictions. 069 A majority of states limit tclepbone compmy
Hability for service interruptions to & rebate of the service charges during the outage period. 070 Some jurisdictions
roake distinctions based on the Jevel of negligence, or intent, wpholding the limitation only if the plaintiff fails o prove
mmﬂmawﬂﬁdumhhvbt.'nﬂomujwhdkﬁwdiﬂhpﬁﬁﬁwdwhmhw
sustaining immunity for claims alleging contractus] breach, but waiving the leitation for sctions brought using tort
theordes. n72 Generally, limitation of libility does not apply to situstions Involving ilegality, or fraudulent, wilful, or
wanton niisconduct, 073 For example, the Califor [*639] nis Public Utilities Commission promulgated a sule
requiring tariffs to inform customers that the timitstion of liability rules do not apply to situations involving wilful
misconduct, fraudulent conduct, of violstions of the law. 274 .

i, historically, state utility commissions spprove limitation of ability clwuses for telephons companies, and
courts sustain their validity, n75 An evalustion of their continned applicability must, however, progress beyond the
satement of prevalence and anslyze the motives underlying these Hmitations. The following section surveys the policy
jmdﬁudouﬁrﬁuﬁhﬁonofﬁgbﬁitymvﬁm :

4, Justifying Limitation of Liability foc Reguisted Utlities

The willlingness of most courts to uphold limitation of Hability provisions depends on a variety of public policy
rousiderations regarding the particular character and responsibilities of regulated telephone companies. 176 Primarily
courts view the limitation 23 & key clement of the regulatory process, in particular as necessary compensation for the
economic burden imposed by the universs] service requirement and the strictures of regulstion, %77 snd asa vital
Timiting component of the rate-making process. 178 Some courts alse cite the unique ility telepbons :
companies have because of their intense reliance on technology, 179 and acknowledge the inability to foresce danages
1elsted to the transmission of messages thit are uninown as to content and value, 80 This section considers those :
thearies associated with regulation and rate making that bave been wsed to justify Limitstion of Liability. [*640]

A. Limited Liability ss Compensation for Strict Regulation

mmwmmmmmrawmmmmmi;mﬁw
uility, being strictly regulated in all operations with considerable curteitoent of its rights and privileges, shall likewise

[
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‘benguhwdandlimiudumisliabiﬁtiﬂ-' 181 The Eoitation of liability Is seen, to some extent, as necessary toan
wmmmmﬁumm«m mwmaﬁsmkmpdnﬁplew

Mwwpmmw-mh'mum&mmwmmnmmmhum

Mwhmﬂuﬂeﬂby&epﬂicfmhmpd nt3 :

mwwmeﬁmnuwmmpwmmmmmmmm
‘both reasonsble and adequate service. mmm:ulepmcownyisinulmoprm&mmicﬁyﬁniuh
iuﬁghuandpﬁvﬂmmmmmkmbere;uﬂmd.ammhedwmoﬁumdcmww
Wmmhdnyhmhm 085 . ‘
_Jm%Mthmhanoﬁmmmm
weighing the cost against anefit of serving a particular customer. nRé A California appellate conrt, discussing this
Myhﬁmmwofmmfumbmwwmmmmmmmmk
mww.uwwmmuwmm nB7 .

Amhﬁmathwwmﬁwhmﬁudmamm“wmmcm
mm-mmmuumofhmmwmm 088 Ac [*641] cording
mmm,ummmmmmwormummmmumdumﬁu

to furnish. mmmm.mmbwmumxmmm
thmﬁmm,mm«ﬁmwmmuwmmwm

for imimtion of lability for utilities. wlmv.s.&qamCunt.thUnionv.Eneme&Co.. 92
WaﬂpﬂwﬂsmmﬁumW 093 Justice Brandeis, writing for the
~ummwmdmmnwmdhmmmMmmmﬁmn
mummmumwnmm;.wsmmy,iasmnvms‘mmv.m
Terminals Corp., ﬂsuwmhmmmmmmmw&dhm
nwmswmmmmmmummmmuwymmm.-mofm
mdmwwmmw_wna-mm”»mw 096

mmofmmmmmmmamumﬁmmmmm
implicate Himitation of Hability. p97 The Court in Esteve Bros. 98 emphasized the niform nondiscriminatory

i dmmmwmmmwmmemnuhﬂ-mmmmmm
of the company's liability and duty. 199 The Esteve Bros. Court further indicsted that to allow some customers to
mhwmﬁhWWanMdmﬁwmmmmuﬂh
effect, [*642) wmmﬂ'mmm:wﬁcdudnnotm n100 ]

mm«mwmmummmwmmwm
dmmmmamﬁm«byhmm 0101 According to the Georgia Court of Appeals, the
wa&hmﬂwmmwammmww&hﬁemm
exclusively with the appropriate commission. 2102 Highlighting the interrelation between limited damage swards snd
wmmnm,mmmsummmuummmwmma
the Hinitation of Hability ss a genetal policy in sccting rates. 0103 Thus, the court could not entertain sujts for damages
uamawmmmmmupﬁqammmm. nlo4

wmmwammwmmammmammmfm
nlwmmumpia&unmﬁumiumu&mﬂmmmﬁ&hm

assumed, u%wmmwmmapmhpmmwhﬂingmlﬁmomnﬁﬁtym 8107 Unlike
nmmhhwmmhmdeWMwanww
wmammmﬁmmmwumummmmmmmmmu
customer. nlmwnkphummmhdmymmuﬂ,['ﬂal customers within their franchise area.
nlWWhenmﬁupbdﬂhﬁmoﬂiE&yfmmmmimuuﬂiﬁu.&yuﬁmMmmdﬁm
economic impact on the sverage ratepayer, nllo

Bm&wdw'mymehevihblynhummdwﬂnnmdmh. ni1! For exsmple, in a case
‘Mammmuh&mmmmmmmlmw,nﬂnﬁunmmymhm

¢
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mﬁguﬂynudhhuwwdm&mmlwmmﬁwwm&mmnnyh
pwwmmhmmmmmmm&mmmmmm all2
memmmmumofmwmmmhnu
mnmmmmmmmmmumdhuu n113 For example, if
mewmﬁdummmnmammumﬁm
mwmdmmhﬁmwnldumlybuhiﬂedwuémym 0114 This basis foc restricting
anmwkmwhummmksmcmmmm
burdens all ratepayers. ’
,_mﬂmumdﬁmiuwmmmmwmwﬂkyofmwmm
MWMHM@MM&M&&WM ni15Inthe

. context of the technological busst of the last twenty yoars 0116 and the accelersting move to deregulation in ’
talecomummitations, ull?huwmdn_fumﬁabnnduﬁmkh&mmmﬁmebmm. vl 18 The
Mmmmumﬁmammmmwummofmmmm.

Mmﬁmmhﬁm-mfmdw“mwhﬁmhhhﬂmmm
WWWMh&MMwMMMWMMw
puﬁdyaﬁo&lndauﬁdugphd&ufﬂpmdﬂ:ﬂmdmbﬁlﬁﬁ. pl21 Second, the watershed divestiture of
A'ra:‘l'lnlmm:hdndnmnhchmhmhphomuphﬁm 0122 The breakup of ATAT, 8123 the formation
of the "Baby Bells,” nl%ndhmﬂmﬁmdmumrmlhw 2125 created &
m&nmﬁonhmmmbydbkmmﬁm nthliglnefﬂmeveryedﬁulm,pmﬁm

1. Do the Benefit and Burden Stili Balance?

As indicated in part I, Mﬂmdﬁcmmofmeﬁnﬁﬁuﬁonfotmof&bmi&em
betoveen the burdeas and benefits of regulation, -lumhmmmu.mymmum
mmmwwmmmhmmwm 0129 and the
mdbmuymmmm:mmof&biﬁty. .

;mnewammm

M&WW@W&MW“WWMMNWMWW
with their oversight. nl“mﬁemw.&ahwydmmmniuﬁmmhm&oﬂmdwdum
neqﬁmmﬁe'umwmybfmﬁonwhmﬁc&phmmmmﬁaﬂn i
bmmbumhmmﬁcmmww&mdmhmhhmhol'mdmf

. Risk Assumnption Revisited
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Omdmﬁﬂwhhm&bmnﬁmhﬁrﬁmm 0136 Historically, utility commissions
nﬁwdummmmmwmmmmuuﬁmmwﬁwﬂ 0137 Modem
anmu;ﬂmnmgmwm.mﬁmqmanewemhctofmhﬁmm»wmmmmomn
nﬁﬁtyhmandnuhnhi;hh-nnofmhmhnpfakammmwmm n138 If an important
Wdﬁemmﬁmmkb'he‘mwwwmmpnﬁﬁmhhww
marketplace, n139ubnuﬂﬁcysﬁnedoyﬂugummdmwmmmhﬂ&yaﬂduﬁmmdhmﬁm?

mmmummdmmﬂm-mwwmmmm

retam. It is [*646) pmmmwwmmmmmmmnmmdm
katﬁdhoﬂummﬁuh&dpmdmmmanbﬂﬁymmmyw
mwawggﬁumwmamm 0140 If the risk and
mmhekmmm.mpbﬁcpﬁﬁiﬁqﬁimmﬁnw&cwmd
. ]muncm'm : . - .

Mha'mﬁmhmmmeWhmm nl44 Another example
knwumuw!mmhkmpwsmmamm 1145 that included a three year frecze
on local nates. nl“MmhﬂmmMmemdepmmmm
msﬁmhampmm,amhnmhwmuyw 1147

Mdﬁeﬁmhu;uhmmudm&hhﬁafauﬂoﬂmmmmofﬂﬁﬂﬁymﬁmhm
‘ mfumm@wawmmm 2148 suggesting & company should be

lemmAmww

. mummofmmmmwmwnwmmmawmm
m«moruumummmu&mmwmmm- moderte approach to any
sheeraiion of the Hmitation of Hability. nlmmnhﬁveupuilyhmtwmchammiofﬁem“mwh
puﬁs,buammofﬂlemhﬁu-bimyoﬂhepnﬁemmﬁﬁamm&udmkmlhmm
nl51

Mﬁu;hmnmmﬂﬂwhdmﬁmdmﬁumwmkthmﬁmm
mdmmmmpmmy.umulmammum“mhmw&mmm
manufacturet is best able to bear and distributs the loss. n152 However, the nature of the output is & significant
mm:mmmmumwmmmuwm-m
company- nlﬂ%nmmoﬁmamﬂnabrahﬂumpmmmm&m-m
Wﬂyimhdunpoﬁmbmpmﬁdmmhmyw-hvm&nﬂiqdﬁemm
mmmumwmpumumfmmmmmmmmmm
commhwdayhuvkomm,ismlﬁmﬂadyﬁmmd.buklﬁﬂluudyaap&vewmnﬂwonly
price offered. ni34 . '

mmecmofhnkpbmm.bmmauepbumwmluwy. 0155 with few orwo
alternatives, n156.the costotner can [*648] mmum.m,ummmmmm
ummif&emhnhhsﬁemdddmﬁuﬁabﬂhymiﬁaﬁd&mawymm:mcmﬁ
uﬁnma&bimmmugmmumwmwmmmmhmcm
Mbmﬂmmﬁmnmmmyofwhmnmldbemablembmﬁew.mismjm
inhmdamoummhwﬁw,ﬂm.mminﬁmﬂnghﬁniuﬁmdwm
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mightdiswibmetheconoflhbiﬁtymmenﬁnnwpaybzpubﬁc. Tt would also, howeves, create an undesirabls
minnwithﬁehktw’wdgoalofmivuullehpwm 1157 by burdening those customers who can barely
afford existing rates. ' .

meﬁmﬁnwﬂt 1160 are large industrial and commercial customess who can insure
wzmmmm.mkmmambmmuwm.m
---memamwwmnmummﬁmmmuw
; dﬂﬁsﬁﬂuaﬁgﬁﬁaﬂﬁd&hhdﬁhhmﬁﬂeﬂmmmoﬁﬁmyhm
and directory erros. n161 {*649]

should assume conunensurste risk. 1166 On the other hand, establishad toet principles continue o provide
:mmw.mbmmof&m 1167 xnd suggest caution when contracting the brosd
= aliation corently in place in many jurisdictions. -

V. Propossi

MmtudeMkmMquhmwmnﬂin
mamWWdﬂMMmeﬂuhaMWd
telephone company lability. Modmﬂmkmmmdbmmyu!qﬁmmmldmhhmb&cm
wumuwuwhmummmmmmm»mmw.

nﬁmhnm‘mﬂ4mmhwoﬂm 2168 iMustrates sn attemnpted but unsuccessful alteration of
mmﬁmm.mpmmummbmmuhwpmmmmmm
mmmwmmumwmm-wmu&m“mmmn
disrup (*650] tion of service that exceeds twenty-four hovrs. 0169 The bill's faiture 11170 was probably attributable
to its broad language. : :

Mmphlmpmmmﬁmﬂmdhbﬁwmwmwmmmwm
Mawmmﬁnﬂdwdw&mwdmﬁhﬂmwmmm
s ipconsistent with both regulatory needs and princi of commoa Jaw. 0171 Although legisiation might bea’
Mumuwwmmmmphmmhmmmuh
mw»muwwwmt ]

Ampncdeﬂawﬁwmwbebfdhwthpwﬁudmmlmwiﬂmhwnﬁudhwﬁmhﬁm
orwmmmmwhmmmmdwm 8172 This expausion of duty on

imposing
W.hmmm-mawwmmmmmmwwn
cootinue efforts to provide alternative routing. ui73

Whmywam&y,mmm&km&mum&mmkmuﬂm
cmnmmNMbmwMMsmmﬂyMAmﬁmﬂnmmkm
inheWMMMWMWUﬁWWMWWNSIO.MMLM
proves gross nogligence. n174mwmm‘kcmﬁmﬁ&mﬁmdukﬂmuguhﬁm,mom
loulwkphoncoomniesbnpemleunammhwd nopoly.hunﬁordin;adeqmumﬁmhmemuwbkh
are still under relatively strict oversight.
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WWMMMWMMMﬁMW&emdm
mmm&mmmhwmmmmgmhwmm el7s

mm:hmpmdimwhhhnwm['ssl] creascd eanings levels, do not compromise
Additionally, noanandsted secvice "insurance,” such as customer specific route diversity, n176 should

~ " Historically, the public pélicy justfication for limiting telcphont company ability for outages and arors is.
founded cu the traditional regulatocy model. 8177 Since the divesture of AT&T und the rapid chaoges in
wwmmmm-mnnmmwwnyhmu
pricing. nlnnubumofmymmhbMMdMﬁwmm
mwﬁmmhwﬁmmmmaqwmﬂ

FOOTNOTES:

a1, Masia Hunt et aL, Fire Wipes Out Phones in West Suburbs, Chil. Trib., May 9, 1988, 1, at 1.
o2, I re Il Bell Swiiching Station Litlg,, No. 73999, 1993 Il. LEXIS 63, st *2-3 (TiL Aug. 26, 1993).
03,1 ot *4.

™, WSM«&MMW@MMWMONMTMMM
CHi. Trib., May 15, 1588, 1,3t 1. -

uS. Ju re I1L. Bell, No. 73999, 1993 Tll. LEXTS 65, 1 *4.

6. 1d. a1 *11-12, The tariff provides: - .

mm«mwr«wmmammwmm«
.mhmmhmem«mm«mmwmmwu
ofm.ahﬂhmwﬂmdnmmmhhmﬁmdnuhm
muwwdmmmmmmmmwy,mumh
Mmmmmwwmnhmum»mw. :
1d. The appellate court also beld that the veconomic loss” doctrine articulated in Moorman Manwfacturing Co. v.
National Tank Co., 9] IIL 2d 69, 435 N.E.2d 443 (1982), precluded vecovesy. The Illinois Supreme Court,
hm,ummdﬂtﬂndoc&hcdﬂnmbumwuy.ld.u 15-16. Ix re I Bell, No. 73999, 1993 M. LEXIS
65.u'4.mdimmbnofmmﬁcmwmhmmkw&emof%m

n7. 1d. a1l
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8, Id st *12. The Hilinois Supreme Oowbldﬁatﬂmphhﬁmm:nﬁdchhnfordvﬂdmgu
pursuant to 5-201 of the Public Utilities Act. Id. The statute provides:

hcminymabﬂ:nﬂiwmumwhdmupmﬁtbudmemyummm«mm
fmawnumummaamnmmmm@mm&mmw
mmvkhuofﬁs&wwmhm&ﬁmuhndﬁﬁmdmmwmm
mwm«wmuw&mmuud'bmhwmawmum
— ummmnmwmmmmmumammmummhmw
220 1LCS 3/5-201 (West 1992). , o
. Hhmmﬁa.aummmpmmmmmm '
mhﬂwmehdeumdwwwmmdmmmuah

mﬂwﬁehnmﬁoﬁmmmwﬂmm&mw«mwmw
under 5-201 of the Uilities Act. Inre I MN&M!”JMLEXIS‘S.H’&MMMM&MW:

mthMdelﬂmﬁlwm 2

ns.nummmmm..zumwum.m-a.msmam.m. 173 JIL. Dec.
54, 58 (1t Dist. 1992), rev'd, No. 73999, 1993 AL LEXGS 65 (1Ll. Ang. 26, 1993).

_ nl0. See Correll v. Okio lell Tel. Co., 27 N.E2d 173, 174 (Ohio C1. App. 1939) (Justifying tariff Bmitstion
dﬁbﬂhyhﬂepbmmydﬁmu@uhmndmhwﬁdmm{ummmm

] nn.wn.nmmmaummmm(wmcwmmwwmm
wamumamm,humﬂmﬁmmmwﬂ#
from telepho mw&mmﬁmwm-wmm:ﬁ;mmmn

Teake, Aer Divestitare 2.(1990).

212, kel de Sola Pool, Technologies of Freedoen 101 (1983).

al3. wn'u: G. Boker et al., Telecommanications Poticy for the 19908 xod Beyond 131 (1990).
u14. See infra notes 1975 and sccompanying ezt |
nl5. See infrs notes 76-119 and accompanying text.

a16. See infra notes 120-67 and sccompanying sext.

pl7. See infra notes 168:76 and accompanying text.

n18. Ses infra notes I'I‘)—‘Iswwcmwmyium
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a19. Ronald A. Cate, Annotation, Liability of Telephone Company to Subscriber for Failure or Intestuption
of Service, 67 A.L.R. 3d 76, 83 (1973); soc also Helms v, Southwestern Bell Tel. Co., 794 F.2d /88, 192-93 n.9
(3tk Clr. 1986} (citing cases from 29 states regarding limitation of lisbility provisions in telephone company -
tariffs); Wilkite v. South Cent. Bell Tel,, 693 F.2d 340, 342 (Sth Cir. 1983) (citing jurisdictions where, absent
wilful or wanton conduct, courts uphald limitation of lability clauses); University Hills Beauty Academy v.
Mountain States Tel. & Tel. Co., 554 P.2d 723, 726 n.] (Colo. Cv. App. 1976) (providing an extensive list of
decisions upholding limitstion of lisbility clauses in telephone company yellow page sdvertising cases).

u20. Horowitz, supra note 11, at 100,
421, See Richard M. Owen & Ronak! Braeutigam, The Regnlation Game 200 (1978). The Mano-Elkins Act
mmwmwmwmmmmwm

MWthth(uw)w

222. Pub. L. No. 416, ch. 652, 48 Stat. 1064 (1934). The administrative deficiencies both of ICC oversight
of wired corpmumications and oversight of mdio saw legislative proposals as estly as 1929 to consolidate federal
Mwmmbﬂmhmwy.hm&wmmchomﬁm
MMWMWMdIM.mWCmW:MW
mW&tmmmmnwemMmmmaln 126. The
1934 Communications Act authorized continning federal institutional involvement in telephone regulation by
mmmm,wmmmmdmnﬁmumrm supra niote 11,3t 2.

u23. 47 US.CS. 152(1989).

n24. Sec Horowitz, supra note 11, at 100. State telephone regulation began in 1907 with establishment of
the New York and Wisconsin public utility commissions. Most stxtes formed public utility commissions shortly
W.Tulqe.mmll.n_l .

nzs.'l‘clephonyindaeulﬂbdsmhsmtdmyshdl'mmpoﬁsﬁcmmq}hﬁmom:m
mhimwwmwﬁwmu&mammxmmxm
Mlm.hwmuamldhmw&.mmmmmBWhmm
mmum,mmwmmmmmumawm
MumwﬁWMhhmMnmmwmm

at the state and federsl level intervened. Bolter ot al., suprs note 13, at 75-76. 5

126. See, &.§., Or. Rev. Stat. 756.040 (1992) ("The cornmission is vested with power aud jurisdiction to
mﬁuandmpﬂdcsmypub&uﬁlﬂy.uﬂhdommhpmmmdmmﬂhmmof
such power and jurisdiction.”); Ve. Code Ann. 56-35 (Michie 1993) ("The Commission shali bave the power,
and be charged with the duty, of supervising, regulating and controiling all pablic servics coropanies doing
‘Business in this State, in all matters relating to the performance of their public duties and their charges therefor,
and of comrecting sbuses therein by such companics.”). '

u27. This doctrine of umiversal service is the common underpinning of Jegisiative intent and scholarly
Wofumafmqmmnmmwmwmwmmmpmc
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mw&@mmuwamyumw;a-mﬂwmgm
welfure through oversight of rates and profit levels. Horowitz, supra note 11, at 23-25.

by .
r«mhmmmmmwpmwwmmmumu
mmmmmmnm&umwummaaﬁmmm-

longstanding goal of the state.” Cal. Pub. Util. Code 871.5 (West 1993).

m.mmmﬁMWW@mhmmmmMm

profito
mmmwmmmmum&wfuhmnmmmmmamh
memmwmworqmmmumdm
ummhmmwummmummm.«ww»mmmw«
ﬂWhTWWMWW!JUde“&,
l .

30, Bolter et al., supea nots 13, at 131.

a3 1. See Southern Bell Tel. & Tel. v. Ivenchek. Inc., 204 8.E.2d 457 (Ga. Ct. App. 1974) (indicating utility
commission mast require & lovel of service and reasonsble rates).

n32, Teske, supra note 11, at 5.

ﬂS.Mdnmwmmmmmwmmhumhﬁm
mUAWomeﬁumwmmmATﬂwdbwwﬁﬂwmmw
divesture of Western Electric and the Bell operting compsnies. United States v. AT&T, 352 F. Supp. 131
(D.D.C. 19632). Between 1974 and 1982, AT&TY lobbied heavily to defeat the sutitcust case, but was
unsuccessful in it bid to have legislation passed protecting the monopoly stracture. On January 8, 1982, the
oﬂmﬁceudAT&TmcMsmmhﬁcmmﬁuhmﬁvmnfMWm
Mudhqmﬁngeomdﬂ.uﬁﬂmmoﬁuﬁcmmudww
monopaliex. Horowitz, supra note 11, at 241, For s in depth discussion of the AT&T antitrust action sad
Mquan&MDdofhmmnmhpofAT&T(l%ﬂ.

n34, Twenhafel et al., supra note 29, at 1.
n33. AT&T, 552 F. Supp. at 13F.

n36, Bolter et al., supra note 13, st 131,
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ﬂ?.Prbeupmbeafumdh&nﬁwnnhﬁmphmmhﬂnMﬁdemgmﬂym
10 3 method of capping basic prices. Dawn Bushaus, State Regniators: Incentive Regulation Local Competition a
qu-mwhkww.mmnhﬁmw&,&uﬁ. 1991, at 22F hereinafter Bushaus,
Incentive Reguiation. Under such plans, reguistory commissions set ceiling and floor rates for competitive
mmunmwﬁu-ﬁwm&mmmemnmmmsmmm
Wm-mwrmmmmmhmhmw
CommunicationsWeek, July 27, 1992, at 27 hereinafier Bushaus, States Easing.

mwmmmammmammammﬂnm
MmWMMWWehMmmﬂ,ﬂﬂE

" 35, Undes the rate stabillzstion spproach, carsier rates are geaeraily reduced if exmings exceed sutbarized
lzvehud.mmoly,mawﬂlﬂsﬂfeuﬁmmdeﬁdmnohad,mm 13, af 137; see'also Gail
G. Scwartz & Jefiiey L. Hoagg, Virtual Divestiture: Stractural Reform of an RHC, 44 Fed. Comm. LJ, 225
(2992). :

mﬂﬁmofnﬂofrmmdh:hdumiummmmwmm :
WWPMMMYMWMMMWMNW. 19, 1990, at 24.
anmmmmmhﬂmmwwawtofﬂmw
Mbmﬂk&hﬁmmﬂydﬂmhﬁigwm The court’s decision followed several years
of legislative and judicial MMMWNMWMWM&MMM
of retom regulation. 1990 A.B.A. Sec. Pub. Util., Comm. & Transp. L. Aun.Rep., at 147.

né1. Mary Nagelhout, Inceative Regulation of Local Exchange Telcphone Carriczs, Pub. Utl, Fart, July 1,
1991, at 46. .

wm;m.mnmmmmwmmwmmmm

MMaawummﬁmmgmmmmmmmmWw
mmlmmmwwmmmmmdmmw

technology. Id. at48. )

143. Andrew Fegelman, New Rules Aim to Prevent Fires That Would Soarl Phone Service, Chi. Trib., Sept.
25,1991, 2, a4, . .

né4. See supra notes 1-3 and accompanying text.

045, Fepelman, supra note 43, at 4.
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M.WLWMWW;MM'FMMTWMM Telecommmunications
Poly, Aug. 1990, at 333, 336. : :

n47.1d. at 338,

n48. See infra notes 52-68 and accompanying text.

9. See infra notes 76-119 and accompenying text.
x . . )
m,mmmwsmmmmmmmmmph
[linois Bell's tarif was unrelated to the: form of regulation. Jis re 2L Bell Switching Station Litig., No. 73999,
1993 [l LEXIS 65 (T. Aug. 26, 1993), See infra notes 1-8 and accompanying text.

ﬁl.maM&MJ.wwwth&Tmm
Teleconmmumications Pol'y, Dec. 1989, at 355 (noting divestiture has actually increased tolecommumications-
regulation). Por example, in 1992, the Chesapeake & Potomac Tekepbooe Company (C&P) of Maryland asked
mwmmm»mummmﬁnm&wmm)
fqudxymCﬂdMnﬁMMM&uhhqumWWe&lmhlmu
3. However, under the plan, CAP must still gain Commission approval of rase changes for numy services such as
MWMMMﬂMnﬂuMMuuﬂmﬁunﬂnﬂmﬂh
* California, an incentive-based regulation framework placed basic menopoly services in a category subject 1o
tixed rates, and indexed other rates o an indexing mechanism. Nagelhout, supra note 41, at 46. In Iilingis, kn
1m.mmmwm-wwmmmmwmrwmm
and allow other rates to change based on a foroula cousidering inflation, Bell's efforts to cut overhead costs, and
fhe quality of service, Rob Karwath, Bell Secks Rate Overhaul, Chi. Trib,, Dec. 1,1992, 1, at 1, Few states have
yeachod the extreme deregulatory stance of Nebraska, where Jocal telephone companies can increase local prices
up to 10% annually, with 90 days potice, unless 2% of affected consmmers sigh a potition opposing the increase.
Some services are nearly free of any rate of retur regulstion. Teske, supra note 11, at 116-17.

052. An example of such a statute is as follows:

No telecommmmications carrier shall offer or provide telecosumumications service unless and until a tariff is filed
with the Commmission which describes the nature of the service, applicable rates and other charges, terms and
conditions of service, and the exchange, exchanges or other geographical arcas or areas in which the service
shall be offered or provided. The Commission may prescribe the form of such tariff and any additional dat or
information which shall be included therein.

220 ILCS 5/13-501 (1993).

153, Correll v. Okio Belt Co., 27 N.E.2d 173, 174 (Oliio C1. App. 1939),

w4, Minois Bell Tel, Co. v. Miner, 11 Ill. App. 2d 44, 136 N.E2d I (2d Dist. 1956).

The company's official tariff filed with the state utility commissiot ... is & part of the terms and conditions upon
which telephone service is rendered, is necessarily a component and integral part of its contracts and
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nmmmmmwawmwmmwmmuw the subscribers are bound
ﬁueby.uhﬁccomrhmdemumdmmbmﬁmumdwnmmm

' 1d. a1 58, 136 N.E.2d at 8. But soc n re [l Bell Switching Station Litig., No. 73999, 1993 Jll. LEXIS 65, at *12

alLAng.ZG,IM)(‘NMhtbehbﬂcUﬁlmMorthComism regulations suthorizes 2 utility to
exenpt itself frou; this ability by means of a tariff.").

55, See Colev. Pacific Tel. & Tel. Co., 94 P.2d 216, 218-19 (Cal. Ct. App. I952)(dtm; Western Union
M Co. v. Mlm & Co., 256 U.S, 566, 571-72 (1921)).

156, Sos Riabaff'. Pocific Tel. & Tel. Co., 102 P.2d 465 (Cal. App. Dep't Super. Ct. 1940). Limitstion of

finbility cisuses are not unique to telephone companies, #nd can be found in the tarifTs of other ilities and

cammon canriers, See Lee v. Consol. Edison Co. of N.Y., 413 N.Y.8.2d 826 (N.Y. App. Div. 1978) (sustaining

mmmawawmmmmmmmm
Mr«dﬂhhﬂahmuﬂhﬁmﬂy}hmﬂoﬂu&lh&k.v Piper, 245 US. 439,

445 (1913) (finding railroad's lisbility limitation invalid as in violstion of specific statutory langusge prohibiting
clauses); Jn re JIL Bell Switching Station Lifig.,, No. 73999, 1993 fil. LEXIS 63, nu.a(m.m;.u,

exculpatory
1993) (holding statc sistute negated effoct of exculpatory tariff language).

nS7. Pool, supez note 12, at 101, Telegraph companics arc classified as instruments of commnerce,
mwmmhmmnwmmm“&kpudb
serve all interested customers; they owe a clear duty to the public to provide quality message service at

" reasonsbie rates. Primrose v. Western Union Tel. Co., 154 U.S. 1, 14 (1893); see slso Telegraph Co. v, Texas,

‘105 U.S. 460, 464 (1881).
nSB. 154 U.S. ! (1893).
n$9. Id. at 14.
n60. I2. at 14-15.
n6l. Id
n62. /. at J4-15, 33-34.

N63, Sos Waters v. Pacific Tel. Co., 523 P.2d 1161, 1164-66 (Cal. 1974) (citing numerous California court
cases upholding telephone companies' mhwhmhedhabﬂhymﬁehuyﬁﬂmmmum
curtsiled liability); Southern Bell Tel & Tel. Co. v. Ivenchek, Inc., 204 S.E.2d 457, 459-60 (Ga. Ct. App. 1974)
(hol&umm?h&nhﬁmdlhﬁhyﬁor&mmfwhu:wmdwmmhpmofﬁnm

n64. 27 N.E.2d 173, 174 (Ohio Ct. App. 1939).

n65. Id.
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266. Helms v. Soutkwestern Bell Tel. Co., 794 F.2d 183, 192n.9 (5th Cir. 1986) (citing 26 jurisdictions

. whmmbhwmbdﬁvonhlrfmdc&adm&inmhwhingdinmmaomkﬁomxm i
ofmwmmdwmhhvﬁthmkh&wmmm
juﬁsﬂcﬁmmﬁuwuphﬁhﬁnhﬁmhmud&mym;mmﬂummm
yellow pages listings. See Underwoood v. South Cent. Bell Tel. Co., 590 So. 2d 170 (Ale. 1991) (holding
wammmmmbhhmmdonm);mnm 723 p.2d. 1261
(Alaska l’!@(hnlﬁutﬁﬁpmﬁhmmﬁcﬁnzuaﬂmdnmjmﬁumﬁabﬂhydﬂmmwydbww .
advectising); Allen v. Mickigon Bell Tel. Co., 171 N.W.2d 689 (Mich. Ct. App. 1969) (relying on movopolistic
umofﬂowmdbﬂudmﬁ@hﬂqmaﬁmﬂedmmdkwﬁtydbmhﬁgm
between parties). .

D67. Cole v. Pacific Tel. & Tel.-Co., 246 P.2d 656, 687 (Cal. Ct. App. 1952) (denying claim for telephone
dﬁeﬁmyoﬁuhnuadmﬂqbunmmlpmuﬁﬂ'chuu).

068. Sec genenlly Southwestern Sugar & Molasses Co. v. River Temlualr_. 360 US. 411, 417 (1959}
(giving effict to exculpatory clause in tariff filed by conumon carrier with Interstate Conmmerce Commission),
Southern Bell Tel. & Tel, Co. v. Feenchek, Inc., 204 S.E.2d 457, 460 (Ga. Cv. App. 1974) (finding fixing of utility
rates is not 4 matier of private contract, and limited Hability for damages for interrupted telephone service is an
inherent part of rame).

169. Case, supra note 19, at 83.
070. Id.

u71. See, e.g., Robinson v. Southwestern Bell Tel. Co., 366 F. Supp. 307, 311 (W.D. Ark. 1972) (stating that
inAthnlinbilityﬁmlutionwﬂm:uﬂhﬁnhuofwﬂﬁdndmﬁmﬂwmmmglmm);
 Wheeler Stuckey Inc. v. Southwestern Bell Tel. Co., 279 F. Supp. 712, 714-15 (W.D. Okla. 1967) (bolding that
telephone company may limit its liability in tariff Janguage approved by the Oklahoma Corporation Commission
so lang as it does not sock immunity from gross negligence or wilfal conduct); Waters v. Pacific Tel. Co., 523
P.2d 1161, 1167 n.9 (Cal. 1974) (oting Califoruia's imposition of lisbility for gross negligence); Bulbuan, Inc.
v. Nevada Ball, 825 P.2d 588, 590 (Nev. 1992) (bolding Nevada Bell tariff limitation of liability provision does
pot spply to wilful, wenton or gross negligence); Abrahant v. New York Tel, 380 N.Y.5.2d 969, 972 (N.Y. Qiv.
CY. 1976) (upbolding New York Public Service Commission's limitstion of liability to scts or omissions of gross
negligence).

072. Valentine v. Michigan Bell Tel. Co., 199 N.W.2d 182 (Mich. 1972) {bolding tariff provision
unconscionable as to tort claim, but in dicta stating pleadings indicated a lack of proof of negligence oo part of
telephone company). But cf. fvenchek, Inc., 204 S.E.2d at 437 (denying plaintiff's contention that tariff
liritation of liability was invalid). :

n73. Wheeler Stuckey, Inc., 279 F. Supp. at 714 (denying telephone customer’s claim for actual and punitive
damages for alleged pegligent conduct by telephone company in yellow pages publishing); Propased Report
Regarding Limitation of Lisbility for Telophoue Corpozations, Adopted, Cal. Pub. Util. Cowrnission, Dez. No.
77406, Case No. 8593, (1970) bereinafter Califernia PUC Report. :
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. n74.h1m,umhmﬁnﬁmmmkmmmmwmmﬁm
oflhbﬂitymdmmhﬂadﬂnmkhswhdmﬂyweuwhsmbhdﬁeukpm:eommm
pmrideminetoﬁewbﬁcataleuﬂmﬂdnnmﬂdbe&eweﬁﬁemm;umﬁabﬂhyfu
errors and omissions.” Californis PUC Report, supra note 73, at 18.

n75. Bulbman, Inc., 825 P.2d at 550 (noting that most Jurisdictions bold that Ii;b'ility limitation should be
upbeld when the claim is for simple negligence).

n16. See infra notes 77-115 and sccompanying text,

o). Garvison v. Pacific N.W. Bell Tel. Co., 608 P2d 1206, 1211 (Or. C. App. 1988) (holding that
uwaﬁonnfmbﬂmwmmhmw'mhmqﬁﬂkmofmmm

n78. Western Union Tel. Co. v. Esteve Bros. & Co., 256 U.S. 566 (1921) (bolding Yimitstion of Hability-is an
inberent part of regulated tclegraph rates). . .

079, Wilkingon v. New England Tel. & Tel. Co., 97 N.E. 413, 416 (Mass. 1950). The rationale for Emitation
of liahility adopted by a few courts, especially in the extlier years of telephony, focused on the technological
mwummm.mmupwwmmmmmm
ﬁmﬁﬂﬁﬂmd&au@umr&zﬁmanﬂwmmmmumdhwm '
MwmumwwmdeMMWu&um
limitation otnabﬂiwchmbmmdﬁenkphmmmmmmwmmofw
sexvice failure. I1d. _ :

180, Haters v. Pacific Bell Tal. Co., 523 P.2d 1161 (Cal. 1974).

81, Cole v. Paclfic Tel. & Tel. Co., 246 P-2d 636, 638 (Cal. Q. App. 1952) (bolding customer could not
recover for darmages allegediy suffered from telephone directory error when telephone company tariff contained
Limitation of Hability clause).

082, Garriton v. Pacmcﬁm Bell Tel. Co., 608 P.2d 1206, 1211 (Or. Ct. App. 1980) (justifying limitation
a3 necessary o offset regulatory burdens).

o83. Great N, UtL Co. v. Public Serv. Comm'n, 293 P, 294; 298 (Mont. 193) (explaining utility
commission powers to regulate and coutrol wtilities (citing Munn v. linols, 9¢ U.S. 113, 140 1877)).

184, Sec Southern Bell Tel. & Tel. Co. v. Fvenchek, Inc., 204 S.E.2d 457 (Ga. Ct. App. 1974} ("It in the
responsibility of the commission to require a regulated utility to provide a ievel of service within its scrvice area
.. consonant with this respossibility the commuission must spprove utility rates ....") {quoticg Georgia Power Co.
v. Public Serv. Comm'n, 201 S.E.2d 423, 427 (Ga. 1973)). .

n8S. See State ex rel. Mountain Siates Tel. & Tel. Co. v. District Court, 503 P.2d 526, 528-29 (Mont. 1972}.




Page 18
1993 U. I L. Rev. 629, ¢

n86. Horowitz, supra note 11, at 132,

187, Cole v. Pocific Bell Tel. & Tel. Co., 246 P.2d 636, 687 (Cal. Cv. App. 1953).

smmmmwm.mmww,umwmummnam
wwﬁmmmmmmofmupmmmmmqnmm_w
defined and Bmited ... In a semse it is a matter of contract, on the onc hand by the utitity; and an the other by the
state representing all its citizens. . ’

14 (quoting Correll v. Ohio Bell Tel. Co.,, 27 X.E2d 173, 174 (Okio C1. App: 1939)).

188, Wilkinson v, Mew England Tel,, 97 NE.2d 413, 416 (Mass. 1951) (*This regulation is ot solely 8
limitation of damages i casc of failure of service. Its puzpose is rather (o limit and define the duty ... to supply
service.”); sce also Julington Creek Morine, Irc. v. Southern Bell Tel. & Tel. Co., 35 Fla. Supp. 183, 185 (Cir.
. 1971). : .

089, Julington Creek Marina, 35 Fla. Supp. at 185,

190, Bulbeman, Inc. v. Nevada Bell, 825 P.2d 588, 591 (Nev. 1992) (secognizing company would be subject
1o enormous liability if responsible for every telepbone service disraption). . ‘

191. Western Union Tel. Co. v. Esteve Brus. & Co., 256 U.S. 566 (192]) (sllowing limited lability of
telegraph company for unrepestad telegraph messages); Davidian v. Pacific Tel. & Tel. Co., 94 Cal. Rprr. 337,
339 (CY. App. 1971) (noting corumissions take im0 considerstion limitation of Hability when fixing rates for
telephope service); Cole v. Pacific Bell Tel. & Tel. Co., 246 P.2d 686, 687 (Cal. Cv. App. 1952) (recognizing
mmblenmmdepmdent_anﬁnﬁhﬁmofﬁnbﬁiwm). .

192. 256 U.S. 566.

193, 1d. at 571,

094, 1d.

95, 360 U.S. 411 (1959).

296. Jd. ot 417-18.

n97. See Esteve Bros., 256 U.S. at 573.
n98. Id. at 566.

v99. Id. at 572.
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Uniforuﬁtydcmndedthltﬁlentgnptum;hewholeMlndthe%blhbﬂityofmecomny.ncouldnot
bevuiedbyngnemt.nﬂllmby...hckofapumt'l‘hemebmmubefue a mater of contract by
whhhalewlﬁabﬂhymuﬂbeuwdi&d,bﬂtuammofhwwmhudfmmmbiﬁtywsmgd.

0

1100, Id. at 573 ('Simetnydevinﬁonﬁomtbhwfulmwonld involve cither an undue preference or an
unjust discrimination, a rate lawrfully established must apply equally to all."); sce also Western Union Tel. Co. v.
“Priester, 176 LS. 252, 299 (1928) ("The established rates ... thus became the lawful rates and the attendant
Himitation of Hability became the lawful condition upon whiich messages might be seat.%); Stms v. Western Union
Tel Co.. ?36”.7’.8.2‘! 192, 195 (Sup. Ct. 1963). ’

101, Coachlight Las Cruces, Lid. v. Mountain Béll Tel. Co., 664 P-2d 994, 997 (NM. C1 App. 1983) ("The
Ikﬁuﬁoneﬁmuminwplpmwdwmmﬁnsﬁmﬁmnﬁmﬁmthmkmwbymm
fedecal agencies.”) (quoting Pilot Indics. v. Southern Bell Tel. & Tel. Co., 495 F. Supp. 356 (1979)). .

n102. Souther Bell Tel. Co. v. lvenchek, Inc., 204 S.E.2d 457, 459 (Ga. Ct App. 1974). "What is just and
seasopable to be mmkmnywmiwmm&mdwmymww reach this
result, arc matters which need to be taken into sccount in the detenmination of public utility rates, just as there
mpmpuncﬁmialmidu;ﬁminﬁxiuinmrmpnnﬁm'm.

n103. Haters v. Pacific Tel. & Tel. Co., 523 P.2d 1161, 1166 (Cal. 1974).

0104 Id. at 1166.

Tt stands undisputed that the commission has spproved a general policy of limiting the Jiability of telephone -
uﬁliﬁe:fmoxdinuyugﬁgcmtonspeciﬁedmditdhmandluswﬂeduponthcnlidiqmdeﬁegtofm
policyinmdsimihm]ﬁn;ﬂmﬂimhdwappundnnhtto entertain suits for damages a3 a result of
mviceinm\:pﬁon...wuldthwmﬂwﬁmgoimpolicy.

id

n105. State ex rel. Western Union Tel. Co. v. Public Serv. Comm'n, 264 S.H. 669; 671 (1924} ("The
principle that the compensation should bear 3 reasonabls relation to the risk ind responsibility assumed is the
settied rule of cormon law.").

. p106.1d ; sce also Harowitz, supra note 11, st 132 (discussing regulation of AT&T as a monopoly and
poting “the stabilization of business risk was accomplished through a guaranteed fair rate of return and a policy
of long-term capitalization.”). .

n107. See Western Union Tel. Co. v. Esteve Bros. & Co., 256 U.S. 566, 572 (1921).

n108. See Waters v, Paclfic Tel. & Tel. Co., 523 P.2d 1161, 1164 n.5 (Cal. 1974) (acknowledging “that
considerations of public policy which might be applicable to disputes between public parties are not necessarily
applicsble to provisions of a tariff filed with, and subject to the pervasive regulatory suthority of, an expert
sdministrative body.") (citing E. B. Ackerman Importing Co. v. Los Angeles, 394 P.2d 566, 569 (Cal. 1964))).
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2109. See Horowitz, supra note 11, st 132.

n110. Waters, 523 P.2d at 1164 (aoting thiat reasonable telephone rates arc in part dependent on limitation
of Tiability rules); sce also Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 591 (Nev. 1992) (recognizing telephane
wmuMwmmmmeammm limitation of
Hisbigity); California PUC Report, supea note 73, at 18 (noting that ons effict of Limitation of Kability rules has
mw@thMmdemmhpubﬁeu:mwdhanmﬂi@m

. nll.lfdbmm v. New York Tel. Co., 380 N.Y2d 969, 972 (Civ. Cx. 1976); Garrisor v. Pacific Northwest
Bell, 608 P.2d 1206 (Or. Cr. App- l”d;kacofmmnmhcmbued-thunﬁmudmium
wmummmmwmoﬂnummmmm&lﬂd.mm”.u
4. ‘

112, Peacock's, Inc. v. South Ceat. Bell, 455 So. 2d 694, 698 (La. Ct. App. 1984).
2113.Sco Grear N, Util. Co. v. Public Serv. Comm's, 293 P.2d 294 {Mont. 1930).

114, See Peacock’s, Inc., 455 So. 2d 01698 (La. Q. App. 1984) (denying recovery for allsged failure of
telephonélinumudtodmsym).

R115. See supra notes §1-113 and sccompanying text.

n116. Bolter et al.,‘wpum 13, st 84-85

5117, Horawitz, supea nate 11, at 241,

o118, Sce infia nntes 119-76 and sccompanying text

2119, See infra notes 120-67 and accompanying text.

2120, “Othez things being equal.” Webster's Third New Internstional Dicticnary 368 (1981).

n121. Roger M. Noll, The Futare of Telecommuuications Regulation in Telecommunications Regulation -
Todsy and Tomomow 41, 44 (Eli M. Noamed., 1983); see also Bolter et al., supra notc 13, at 84-85.

n122. See gencrally Teske, supra vote 11 (unalyzivg state telecompnumications regulstory decisions
t‘al!o&v‘;ing mummcwwuubym&mdwmmummm
ATE&T in 1984). . -
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nl123, See supra notes 33-35 and accompanying text.

n124. See supm notes 33-35 and accompanying text.

0125, United States v. Western Electric Co., No. CIV.A.82-0192, 1982 WL 1382 (D.D.C. Aug. 24, 1982);
see Horowitz, supra note 11, at 241.

T ni26, Teske, suprapote 11, 8t 13-14. —
|, pld7. Sce supra notes 19-119 and sccompanying text.
n128. Sce supra notes §2-90 and accompaaying text.

2129, Bushaus, Smﬂuhs.mmﬂ,uﬂ(‘hslkmmmhﬁmmvhhnuumm
mMmmmmeMwMupkﬁmhmpm
and Jower the cost of services.”). ' ‘

] 2130, See supra notes 81-90 and accompanying text.

n131. Sce, e.g., Stare ex rel. Mowriain States Tel. & Tel. Ca. v. District Court, 503 P.2d 526, 529 (Mont.
1973), g . .

n132. Horowitz, suprs note 11, at 102-03. "Regulation substituted a guaranteed return on capital and
mamgemeut freedom for the uncertaintics of the marketplace, This wag precisely the kind of regulation Vail
peesident of AT&T had sought.” Id. st 133, *AT&T did not actively oppose ... regulation. In fact, it suggested
mnn;uhﬁmnﬂgumnlwmmmﬁwby.m&uwmhdngwmm
problems posed by duplicated services.” Owen & Braeutigam, supra note 21, at 200.

0133, Owen & Bracutigam, suprs note 21, at 200.

ni34. 1. a1 11,

nl35. Bolter et al., supra note 13, at 43.

n136. See supra notes 105-14 and accompanying text.

ni37. See, e.g., Peacock’s, Inc. v. South Cent. Bell, 455 So. 2d 694, 698 (La. Ct. App. 1954).

n138. Bushaus, Incentive Regulation, supr note 37, st 27.
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" nl39. Nmmuugmnmﬂ.uls(mﬁnglh!uihemﬁ&wtehwmﬁuﬁomm:htmnﬁm
-w'mlvc,smnmhmmmindywiuhgmusethenglﬂlmybmdcniqpuedmloultﬂepbom
carriers.”)- .

nlw.Mthmamwc@eMMMomekmhmus& .
Telcommunications Pol'y, Mar. 1987, at 45, 53, 56 (noting differential segulatory treatment between local
ulnphmecoqnniuud&:kcogpeﬁm).

n1ﬂ,Seempnuotuil_2-l4 snd sccompanying text.
. \ :

n142. Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 590-91 (Nev. 1992) (indicating that shsent Hability
ﬁnihﬁmhuadmbﬂkywmﬁmmmmuﬁﬂymnm). :
1143, Nagelhout, supma note 41, st 46.

nldd. 1d

n145, Karwath, supra note 51, at 1. Minois Bell proposed aplmwiihpﬁmﬁedwlfumhbmduuﬂ
varisbles a8 inflation, mmﬁw.mmam.ummlmmm.w
m«wmuwmwmmwmmuwkm eam above the current fixed
13.1% rate of retomn. Id. i

nl46. 1d.

nl47. Arguably, ifcemhmumﬁmn&rapuiodofyum & telephone company snd a camrmission
mmmmumwﬁwmbmmmumamﬁfm
mmtof&@ﬁwm&mm.mmumdhmtof
increased lability may not match the actual expericoce,

5148, Rob Karwath, Bell Rate Plan Appears Right oo Liné, Chi, Trib., Dec. 3, 1992, 1, at 1 (noting zew
npﬂa&myplmanwuhphmcomniummhigbﬂmﬁu}

n149. See supra note 40.
2150, W. Page Keeton etal., Prosser and Keeton on the Law of Torts 4, 1t 24 (5th ed. 1984).
151 1d.

nl52.14. at 25,
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nlSS.Awhphoncmnpmydoanothwudmytopwvida fiawless, unintercupted service, but is only
vequired to provide "reasonable” o "sdequate® service. Se, ¢.g Or. Rev. Siat 759.035 (1992) ("Every
ulmmnlmim&ommilﬂyilqutpdw'imhwm“femﬁu'}; Va. Code Ann. 56-234 (Michie
lQﬂ)thu&emyofmypnhﬁcuﬂWhmmmblylmm gervice and facilities'). While
Whﬁdhwnﬁmhsauhdnmﬁmnﬁ:bhmmhﬂwmwwhﬂmﬁn.mmuf
&s:ﬂmmhcomwmwmotnwhnmm.unmbmcbmnymmedm
WWMM;MMW:M&M&W&WEMMM
m:mﬂmm»mmmwwvﬁmmmw rationales of strict lishility such
umnbnomnyd:n;mmprm.mad,mpnm 150, at 546 (strict Liability bas been ssid wany
timutobewnﬁnedtothingsoucliviﬁuwh&chm'mm&m?.' exceptional,” or "abeormal”).

. 0154, Sce supra notes 97-100 and accompanying text.
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of ‘;'l)ss Sez, e.g., U.C.C. 2-509%(4) (1978) (sllowing parties to ender into coutractual sgreements shifting risk

nlSD.Whnenminingmeriskonilbiﬁty,udumofmoﬁnybammmnrﬂnumbm
jasues i3 the heterogencus mixtere dhmmm.rehpmwmm&ommmwm
another. The wmofnmqofmmkmmwmaqmmmmm toa
major source of reveaoe (i.e., telemarketing firms). ‘With such a variety of uses, the value of a telephone outage
Wm&ﬂhﬂymdﬂmmm&mummnoteﬂ.nﬂ.l’otmwple.nbree-
wqmgemybenmspnmm-midmﬁﬂwwbkwmndpﬁmdthehumpﬁm;mm
same outage mldmkhamjahunfh&mﬁndfnﬁmpmﬂhﬁummpmmﬁu
ﬂmmmmﬂyﬁﬂm“ymwﬂmkkqwlﬁmﬁeqmamﬂymm
meplyu:mhmﬂamhﬁvdyfwmmwhomuldupaimmhﬁn&uvmtofm
: .

n160. See supra notes 1-4 snd sccompanying text.

n161. California PUC Report, supra note 73, at 12 ("at the present time, no liability insurance is available to
insure against service or directory ecors, 1€a change in the Yanitation of Liability sule results in payouts greater
than upmntmemymtcm&omthemoﬂhccmmnffemd!).

n162. See, ¢.8., supra notes 40-42.
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Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 591 {Nev. 1992). ‘This does create poteatial for an explosive
volume of litigation for all utilities. :
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spedius Management Co. Switched Services, LLC
d/b/a Xspedius Communications

23"

APS.C.No. !
Section 2 - Original Page 17

REGULATIONS

Obligations of the Customer (Cont'd)

232 Claims

With respect to -any service or facility provided by the Company, Customqrs'.shall

‘indemnify, defend and hold harmless the Company from and against all claitns, actions,

damages, liabilities, costs and expenses, including reasonzble attorneys' fees for:

A) ey loss, destruction or damage to the property of the Company or any third party,

or death or injury to-persons, including, but not limited to, employees or.invitees
of ecither party, to the extent caused by or resulting - from. the negligent or
intentional act or omission of the Customex, its cmployees, agerits, représentatives
or invitées; or : - ' '

.B) any'clailil, loss, damage, expense or Liability for infringement of any copyright,

paient, trade secret, ‘or any proprietary or intellectual- propesty right of any third
party, arising from any act <or omission by the Customer, including,  without
limitation, use of the Company's services and facilities in a- manner not
contemplated by the agreement between the Customer and the Company. -

Tssued: June 18, 2002

~Effective: Soptember 10, 2002

~ Tames C.Falvey . ‘
. Vice President, Regulatory Affairs
Xspedius Management Co., LLC

‘7125 Columbia Gateway Drive, Suite 200 - ' _ ' i
Columbia, MD 21046 SRR | XSP 000023

oo o @
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Xspedius Management Co. Switched Services, LLC Ga. P.S.C.No. |
d/b/a Xspedius Communications .Section 2 - Original Page 17

GULATIONS
23 Obligations of the Customer (Cont'd)
232 Claims

With respect to any service or faclhty provided by the Company, Customers shall
indemnify, defend and hold harmless the Company from and against all claims,
actions, damages, liabilities, costs and expenses, including reasonable attorneys' fees

" for:

A)  any loss, destruction or damage to the property of the Company or any third
party, or death or injury to persons, including, but not limited to, cmployees
- or invitees of either party, tothe extent caused by or resulting from the
negligent or intentional act or omission of the. Customer, its employees,

- -ageats, representatives or invitees; or . .o

‘B)  any claim, loss, damage, expense or lisbility for infringement of. any
copyright, patent, trade secret, or any proprictary or intellectual property
right of anythird party, arising from any act or omission by the Customer,

. including, without limitation, use of the Company's services and facilities in
. .a‘manner.not contemplated by the agroement between. the Customer and the
Company. . ’

Issued: March 16, 2004 B , Effective: April 16, 2004
e James C. Falvey '
Sr. Vice President, Regulatory Affairs
Xspedius Communications, LLC. _ : '
7125 Coluinbia Gateway Drive, Suite 200 "~ ¢ XSP 000039

. Columbia, MD 21046 !




Xspedius Management Co. Switched Services, LLC K.P.S.C. Tariff No. 1

d/b/a Xspedius Communications

Original Sheet 33

REGULATIONS AND SCHEDULE OF INTRASTATE CHARGES

+ 2. REGULATIONS (Cont'd)

2.3 Qbligations of the Customer(Cont'd)
2.3.2 Claims

With respect to any service or facility provided by the Company,
Customers shall indemnify, defend and hold harmless the Company
~ from and against all claims, actions, damages, liabilities, costs and
-’ expenses, including reasonable attorneys' fees for:

1.

any loss, destruction or damage to the property of the Cohxpany

or any third party, or death or injury to persons, including, but
‘not limited to, employees or invitees of either party, to the extent

caused by or resulting from the negligent or intentionalact or

.omission of the Customer, its employees, agents,

representatives or invitees; or

: 'any claim, loss, damage, expense or Hébﬂity for infringement of

siny copyright, patent, trade secret, or any proprietary or
intellectual property right of any thixd party, arising from any
act or omission by the Customer, including, without limitation,
use of the Company's services and facilities in a manner not
contemplated by the agreement between the Customer and the

- Company.

Tesucd: September 5, 2003 — - Effective Datc: October 6, 2003

Issued By:

" James C. Falvey, Sr. Vice President

Regulatory Affairs

Xspedius Management Co., LLC
7125 Columbia Gateway Drive, Suite 200
Tolumbia, Maryland 21046

XSP 000048
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17X spedius Management Co. Swntched Services, LLC dfbla Xspedius CommunicationsLa. P.S.C. No. 1
. Section 2- Original Page 17
Issue Date; June 14, 2002 Effective Date: February 12, 2003

Issued By: James C. Falvey, Sr. Vice President Regulatory Aﬂ"mrs
Xspedius Management Co., LLC
*7125 Columbia Gateway Drive, Suite 200
Columbia, Maryland 21046

GULATIONS .
' 2.3 Obligations of the Customer (Contd) __
232 Claims «

With respect to any service or facility pmwdéd by the Company, Customers shall
indemnify, defend and hold harmless the Company from and against all claims,
actions, damages, liabilities, costs and expenses, including reasonable attorneys'

fees for:

A)  anyloss, d&kuctlon or damage to the property of the Company or any
. third party, or death or injury to persons, including, but not limited to,
. employees or invitees of either party, to the extent caused by:or resulting
from the negligent or intentional act or omission of the Customer, its
- employees,. agcnfs reprcsentahves or invitées; or

B) any ola.im, loss, damage, expense or liability for mﬁ'mgement of any
copyright, patent; trade secret, or any proprietary or intellectual property
right of any third party, arising from any act or omission bythc Customer,
including, without limitation, use of the Company's services and facilities
in a manner not contemplated by the agreement between the Customer and

the Company. -

i XSP 000056




Xspedius Management Co. of Jackson, LLC Miss. P.S.C.No. 1

d/b/a Xspedius Communications Section 2 - Original Page 17
. REGULATIONS .
23 QObligations of the Customer {Cont'd)
©232 Claims L

With respect to any service or facmty ptovided.by the Comi:any, Customers shall

indemnify, defend and hold harmless the Company from and against all claims,

actions, damages, liabilities, costs and expenses, including reasonable attomeys'
- fees for: ) '

‘A)  any loss, destruction or damage to the property of the Company or any
third party, or death or injury to persons, including, but oot limited to,
employees or invitees of either party, to the extent caused by or resulting
from the negligent or intentional act or omission of the Customer, its
‘employees, agents, representatives or invitees; or | ' .

) B)  any claim, loss, damage, expense or liability for infringement of any
) : copyright, patent, trade secret, or any proprietery or intellectual property
sight of any third party, arising from any act or omission by the Customer,
. including; without limitation, use of the Company's services and facilities
_ in a menner not contemplated by the agreement between the Customer and
the Company. : -

Issued: August 21,.2003 Effective: September 211, 2003

" James C. Falvey . '
Sr. Vice President, Regulatory Affairs -
Xspedius Management Co., LLC
7125 Columbia Gateway Drive, Suite 200 o : :
Columbia, MD 21046 . .  XSP 000064
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Xspedius Management Co. Switched Services, LLC S.C. P.S.C.No. 1

Section 2 - Original Page 17

REGULATIONS

2.3 Obligations of the Customer (Contd)
232 Claims

With respect to any service or facility provided by the Company, Customers shall
indemnify, defend and hold harmless the Company from and against all claims,
actionis, damages, liabilities, costs and expenses, including reasonable attomeys'
fees for: : '

©A)

B

any loss, déstruction or damage to the property of the Company or any
third party, or death or injury to persons, including, but not limited to,
employees or invitees of either party, to the extent caused by or resulting .
from the negligent or intentional act or. omission of the Customer, its

~ employees, agents, representatives or invitees; or

'an];' claim, loss, damage, expense or liability for infringement of any :

copyright, patent, trade secret, or any proprietary or intellectual property
right of any third party, arising from any act of omission by the Customer,

‘including, without limitation, use of the Company's services and facilities
in a manner not contemplated by the.agreement between the Customer and

the Company. .

Tssucd: Seplémber25; 2002 : Effcctive: Sptember 4, 2002

James C. Falvey

Vice President, Regulatory Affairs

* . Xspedius Managemesit Co., LLC

7125 Columbia Gateway Drive, Suite 200

Columbia, MD 21046

'(301) 361 4200

XSP 000072

james_falvey@xspediusme.com




. Xspedius Management Co. Of Chattanooga, LLC T.RA No.3

Section 2 — Original Page 17

' REGULATIONS

23 Qbligations of the Custoiner (Cont'd)

23.2 Claims

With respect to any service or facility pmvide?i_i)y the Compéhy, Customers shall
indemnify, defend and hold harmless the Company from and ‘against all claims,

* actions, damages, liabilities, costs and expenses, including reasonsble attomeys’
fees forr : . _

a

any loss; destruction or. damage to the property of the Company or #ny
third- party, or death or injury to persons, including, but not limited to,
employees of invitees of either party, to the extent caused by or resulting

_ from the negligent or intentional act or omission of the Customer, its
.employees, agents; representatives or invitees; or '

any claim, loss, damagé, expense or liability for i fringement .of any

'B)

: : copyright, patent, trade secret, or any propriétary or intellectual property
right of any third party, arising from any act or omission by the Customer,
including, without limitation, use of the Company’s services and facilities
in a manner not conterplated by the agreement between the Customer and
the Company. ‘ . -

Issued: November 17,2003 Effective: December 19, 2003
James C. Falvey : »

St. Vice President, Regulatory Affairs

Xspedius Management Co., LLC . , -

Columbia, MD 21046
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' Docket No. 1z-nw~ < aaef

' L-—-p-!"‘“"‘""‘. 4
In Re: Eaforcement of Interconnection Agreemén: Between BellSoutk li—— é b

Telecommunications, Inc. and NuVox Communications, Inc.

ORDER ADOPTING IN PART AND MdDIFYING IN PART THE HEARING
OFFICER'S RECOMMENDED ORDER

BY THE COMMISSION:

This matter anses fom the May 13, 2002 Complainl by BellSouth Telecominun;cations,
Inc. (*BellSouth™) filed with the Georma Public Service Commission (“Commission”) against
NuVox Commurucations, Inc. (“NuVox™) to enforee the parties’ interconnection agreement
(“Agreemen”). BellSouth 2sserts that it has the right under the parties' interconnection
agreement t¢ audit NuVox's records in order to confimn that NuVox is complying with its
certification that it is the exclusive provider of local exchange serwice to its end users. The
facilities that BellSouth wishes to audit were inilially purchased as special access facihties but
were subsequenily converled to enhanced extended loops (“EELs™) based on NuVox's self-
certificaion that the facilities were used to provide a significant amount of local exchange
service.

In construing the mlerconneclion agreement, it is necessary to consider the June 2, 2000
ordel of the Federal Communications Commission (“FCC") in fmplementation of the Local
Competition Provisions of the Teleconmunications Act of 1996, CC Docket No. 96-98, FCC 00-
183 (“Supplememal Order Clarificotion””). The parties disagrec both wath respect to the meaning
of the FCC ordsr, and the extent to which the order was incorporated o the Agreement.

L STATEMENT OF PROCEEDINGS

On May 13, 2002, BellSouth filed its Complaint to enforce the paries’ Commission-
approved ntcrconnection agieement. The spetific relief requested by BellSouth was that the
Commussion 12solve the Complaint on an expedited basis, declarc that NuVox breached the
urtcrconnection agreement by refusing to allow BellSouth (o audit the [acilities NuVox self-
certified as providing “a significant amount of local exchange service,” requile NuVox to allow
such an sudit as soon as BellSouth's auditors are available and order NuVox to cooperate with
the auditors selccted by BeilSouth. (BellSouth Complaint, pp. 5-6). NuVox filed with the
Commission ils Answer 10 the Complaint on May 21, 2002. NuVox supplemented its Answer on
June 4, 2002

Commission Order
Docket No. 12778-U
Page1of16
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exceptions in 47 U.S.C. § 222(c)(1) provide that CPNI may be released with the approval of the
customer or if required by law. BellSouth is not required by law to release this information 1o its
auditor; but rather it is requesting authorization from the Commission to do $o0. It does not
appear consistent with the intent of the law to autharize releasc of the infonmation in this
instance. The Staff recommended that BeliSouth only be permittad to release the CPNI with the
cuslomer’s approval,

The Commission adopts the Staff’s recommendation with respect to the reiease of CPNI
to BellSouth's auditor.

’ The audy by BellSouth b i ith wi st
i i the eric. sti of i ic Acco

The Supplemental Order Clarification requires that audits must be conducied by
independent third parties paid for by the incumbent local exchange provider. (Supplemental
Order Clanficanion, § 1). The Agreement includes the following language on BellSouth’s audit

rights

BeliSouth may, at its sole expense, and upon thirly (30) days notice to
[NuVox], audit [NuVox's) record nol more than onfcle in any twelve
month penod, unless an audit finds non-compliance with the Jocal usage
options referenced in the June 2, 2000 Order, in aider 1o venfy the type of
raffic being wansmuticd over combinations of loop and transport network
elements.

(Agresment, Att. 2, § 10.5.4).

This language .does not specifically address the issue of the independence of the auditor.
BellSouth mantzined that it is not required 1o use a third party indcpendent auditor. 1t supported
this position with the same argument that it used to support its position on the “concem™
requrement.  That is, BellSouth argued that “the only audit requirement o which the parties
agread s that BellSouth give 30-days" notice.™ (BellSouth Post-Hearing Brief, p. 3) NuVox
disagreed, and argucd that the parties did not exernpt BellSouth from its obligation to conduct an
audit using an independent third party auditor. (Tr. 253) This question of contract construction
poses the same question as was addressed with the concem requirement The Agreement does
not expressly stale either that BellSouth must show a concein or that BellSouth does not necd to
show a concern.

The Staff recommended that the Commission find that the Supplemental Order
Clarification and the Agreement require that the audit be conducted by an independent third
party suditor. For the reasons discussed in the analysis of the “concern” issue, the Commission
adopts Stafl's recommendation that the Agreement is unambiguous that the audit is required to
be conducted by an independent third party.

The next question is whether the auditor' selected by BellSouth is independent. NuVox
vigorously objected to the Hearing Officer's conclusion that ACA satisfied this request. NuVox

Commission Order
Docket No. 12778.U
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argusd that ACA is a small consulting shop that was dependent oa ILECs for its business, and
therefore could not be characterized as independent. (NuVox Post-Hearing Brief, p. 46). NuVox
also claims that ACA marketing material characterizing as “highly successful” its audits that
have recovered large sums for ILEC clients reflects a bias. /d. NuVox slso complained that
BellSouth’s witness, Ms. Padgett admitred that she had private conversations with ACA
regarding the requirements set forth in the Supplemental Order Clarification, before and dunng
ongoing audits, with and without the audited party being presest. (NuVox Objections, p. 19)
NuVox reasons that this illustrates that ACA, is subject to the influence of BellSouth. Jd NuVox
requested that BellSouth conduct the audit using a nationally recognized accounting firm.
(NuVax Post-Hearing Brief, p. 47). NuVox also conlested the auditor’s independence on the
ground that ACA is not certified under the standards established by (he AICPA. (Tr. 275).

BellSouth argues that none of these points demonstrate that ACA is not independent from
BellSouth. (BellSouth Post-Hearing Brief, pp. 27-28). BellSouth cotinters NuVox's clayms with
cvidence that ACA has competitive local exchange carrier clients and that BellSouth has not
pleviously hired ACA. Jd  BellSouth also argues that neither the Agreement nor the
Supplemental Order Clorification vequired the auditor to comply with AICPA standards. Jd. at
28.

The Triennial Review Order, which the FCC issued after the date of the Agresment,
state; that audits must be conducted pursuant to the standards established by the AJCPA.
(Trienmial Review Order, § 626). The question then is whether this compliance is required for
audits conducted pursuant 1o agreements entered into prior to the issuance of the Triennial
Review Order. NuVox's position that it should be required is based on 2 rcading that, like with
the “concern” requirement, the FCC was simply clarifying in the Trieanial Review Order what
was intended by the term “independent” in the Supplemental Order Clarification. (Ty. 276).
BeliSouth argues that the Trienmal Review Order does not impact the parties® nghts under the
Agreement, and in fact, illustrates that the Supplemental Order Clarification did not contain this
requirement. (BellSouth Post-Hearing Brief, FN 7)

The Staff recommended that the Commission find that BellSouth's auditor met the
standards of independence set forth in the Supplemental Order Clarificanon, but that the
Commission should consider m its evaluation of the credibility of any audit results whether the
audit was conducted pursuanl 1o AICPA standards. The Commussion does not adopt the Sta(T's
recommendation NuVox raised serious concerns about the auditor's indcpendence. The FCC
has stated clearly not only that auditors must be independent but that the independent anditor
must conduct the audit in compliance with AICPA standards. [t is true that this latter standard
was not clarified until after the parties entered 1nto the Agreement; however, the parties disputed
the meaning of the indepcadent requirement prior to the issuance of the Triennial Review Order.
NuVox always maintained that for an auditor 1o be independent it must comply with AICPA
standards. (Tr. 275). That the FCC later identfied AICPA compliance as a prercquisite of an
independent audit supports a conclusion that NuVox was correct. BellSouth’s argument that the
inclusion of the requirement ia the latter FCC Order indicates that it was not present in the
former is mistaken in this instance. In the Triennial Review Order, the FCC gives no indication
that it 18 reversing any ponion of the Supplemental Order Clarification. The most logital

Commission Order
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construction of the Trfennial Review Order is that it is clarifying the requirement that had been in
place from the prior FCC order.

In reaching this conclusion, the Commission concedes that the Supplemental Order
Clarificanon did not expressly state that AICPA compliance was a prerequisite for an auditor to
be deemed “independent.” In fact, the Supplemental Order Clarification does not expound on
the criteria to be considered in determining whether a third party auditor is independent. This
lack of detail should not be construed to render the “independent™ requirement meaningless.
Rather, it leaves to the discretion of the Commission what is required 1o comply with the
standard of independence. For guidance in reaching this determination, it is reasonable to look at
other orders of the FCC. The Triennial Review Order gives clear guidance thal compliance with
AICPA standards is necessary in order for a third parly auditor to be independent. The
Commission finds that any audit firm selected by BellSouth itself be comphant with AICPA
standards and criteria.

The Comrmussion remains cognizant that parties are capable of negotiaung and agreeing
to terms and conditions that are different than the specific requirements sel forth in the Jaw. The
Commission has concluded that the parties did not do so with regard to this provision of the
Agreement. Theiefore, the issue 15 whether the federal law at the time the partics enteted o
the Agreemcnt required third party audits to comply with AICPA standards in order to be
deemed independent. For the reasons discussed, the Commission concludes that it is a fair
construction of the term “independent” to require AICPA compliance

Regardless of whether BellSouth argues 1t has a contractual 1ight to conduct an audt that
does not comply with AICPA standards, as the finder of fact the Commission may decide the
proper weight to afford the findings of any such audit. In light of the FCC"s determination thal
audits should be conducted pursuant to AICPA standards, the Commission concludes that it
would not afford any weight to findings from an audst that was not conducted in compliance with
AICPA standards. Given that BellSouth would not be ablc 1o convert loop snd transport

* combinations to special access services until it prevailed before the Commission, it would not

make any difference if the Commission were to permit BellSouth to conduct the audit with an
auditor that was not AICPA compliant. As discussed above, the Comnussion has concluded that
BellSouth does not have (his right under the Agreement; however, it 1s important lo distinguish
between the parlics’ arguments concemning their respecuve contractual rights and the
Commussion's discretion in evaluating the evidence.

The Staff recommended that NuVox should not have to pay the costs related to adhercace
10 AICPA standards. The Commussion agrees. The Recommended Order appeared to base the
conclusion that NuVox should pay for compliance with AICPA standards on the premisc that
such compliance was above and beyond what had been agreed to by the parties, Given the
conclusion that AICPA compliance is required by the Agreement, the basis for making NuVox
pay no longer exists

E. NuVoex's Re a Stay i i

Commission Order
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-19, SUB 454
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition of Verizon South, Inc., for Declaratory )
Ruling that Verizon is Not Required to Transit )
InterLATA EAS Traffic between Third Party ) ORDER DENYING PETITION
Carriers and Request for Order Requiring )
Carolina Telephone and Telegraph Company )
)

to Adopt Alternative Transport Method

BY THE COMMISSION: On January 30, 2002, the Commission issued an Order
establishing extended area service (EAS) between the Durham exchange of Verizon
South, Inc. (Verizon), the Pittsboro exchange of Carolina Telephone and Telegraph
Company (Carolina or, collectively with Central Telephone Company, Sprint), and the
Hillsborough exchange of Central Telephone Company (Centra! or, collectively with
Carolina Telephone and Telegraph Company, Sprint) (the EAS Order).! This EAS was
implemented on June 7, 2002. EAS from the Durham exchange to the Pittsboro exchange
and zero-rated expanded local calling from the Durham exchange to the Hillsborough
exchange were implemented earlier in the tax flow-through docket, Docket No. P-100,
Sub 149,

Shortly after the EAS was implemented, the Public Staff began receiving comptaints
from customers in the Pittsboro exchange who were unable to complete calls to numbers in
the Verizon Durham exchange as either local or toli calls. On investigating these
complaints, the Public Staff learned that Verizon was blocking calls from the Pittsboro
exchange to competing local provider (CLP) and commercial mobile radio service (CMRS)
end-users in the Durham exchange. Verizon stated that it blocked the calls because “the
proper interconnections between the CLPs, CMRSs and. Sprint have not yet been
established.” Subsequently, the Public Staff learned that Verizon had also begun
blocking calls from Central's Roxboro exchange to CLP customers in Durham, calls that it
previously had been completing. The Roxboro/Durham route is a two-way interlL ATA EAS
route that has been in service since February 14, 1998. IntraLATA EAS calls from the
Hillsborough exchange to CLP end-users in Durham have not been blocked. In its letters

1 In the Matler of Carolina Telsphone and Telegraph Company — Hillsborough and Pittsboro to
Durham Extended Area Service, Order Approving Extended Area Service, Docket No. P-7, Sub 894
(January 30, 2002).

2 See Verizon's letters from Joe Foster to Nat Carpenter dated July 11,2002, and October 31, 2002,
attached as Exhibits A and B to Verizon's Petition,




to the Public Staff, Verizon agreed to discontinue its blocking until the matter had been
resolved by the Commission.

On December 9, 2002, Verizon filed a Petition for Declaratory Ruling (Petition)
requesting “that the Commission issue a ruling clarifying that Verizon is not required to
transit Sprint’s InterLATA EAS traffic destined to third party CLPs/CMRS providers" and
“that the Commission direct Sprint to cease delivering traffic destined for third-parties to
Verizon and make alternative arrangements for proper delivery of such traffic.”

On December 10, 2002, the Commission issued an Order seeking comments and
reply comments. Petitions to intervene have been filed by The Alliance of North Carolina
independent Telephone Companies (the Alliance); BellSouth Telecommunications, inc.,
(BellSouth); AT&T Communications of the Southern States, LLC, (AT&T); ALLTEL
Carolina, inc., and ALLTEL Communications, Inc., (collectively, ALLTEL); KMC Telecom,
inc. (KMC); ITC"DeltaCom, Inc., (ITC); Level 3 Communications, Inc., (Level 3); US LEC of
North Caroling, Inc., (US LEC); and Bamardsville Telephone Company, Saluda Mountain
Telephone Company, and Service Telephone Company (collectively, TDS Companies).
All petitions to intervene were allowed.

ITC, Level 3 and KMC, US LEC, Sprint, the Public Staff, BellSouth, and AT&T filed
initial comments. Verizon, the Alliance, Sprint, and the Public Staff filed reply comments.

On May 16, 2003, the Commission issued an Order scheduling an oral argument on
June 19, 2003, to consider:

(1)  Whether Verizon is legatly obligated to perform a transiting function or to act
as a billing intermediary in regards to third-party traffic, and

(2) It so, the principles that should inform the rates, terms and conditions for
such services and the appropriate procedure for arriving at a decision about them.

On May 23, 2003, Verizon filed a Motion for Clarification requesting that the
Commission make clear that the oral argument would address only legal and not factual
issues. On June 3, 2003, Sprint filed a response to Verizon's Motion for Clarification in
which it argued that the only issues to be resolved in this matter are legal.

_ On June 5, 2003, the Presiding Commissioner issued an Order clarifying that the
purpose of the oral argument was to decide whether Verizon is obligated as a matter of law
pursuant to the Telecommunications Act of 19963 and other applicable provisions of law to
perform a transiting function or to act as a billing intermediary with regards to third-party
traffic with particular reference to the third-party interLATA EAS calls at issue in this
docket. The Order reserved to Commissioners the right to ask questions of the

3 47 US.CA §§ 151 ot saq,, "the Act.”




participants at the oral argument bearing upon the regulatory process should the matterbe
decided in one way or another.

The oral argument was heard by the Commission, Commissioner Joyner presiding,
on July 15, 2002.

On August 29, 2003, the Commission received briefs and/or proposed orders from
the following: Verizon, BellSouth Telecommunications, Inc. (BellSouth), Sprint, the Public
Staff, AT&T Communications of the Southem States, Inc. (AT&T), and US LEC of North
Carolina, Inc (US LEC). Of these, Sprint, the Public Staff, AT&T, and US LEC may be
classified as proponents of the duty to provide the transiting function as a matter of law,
while Verizon and BellSouth may be classified as opponents. Since the arguments of the
proponents are largely the same, their arguments will be summarized coliectively as those
of the “Proponents.” Likewise, those of Verizon and BellSouth will be summarized
collectively as those of the “Opponents.” Since many of the citations to the law are the
same, but with the Opponents and Proponents putting a different construction on them, the
text of the most common citations is set out below.,

Most Common Citations

Telecommunications Act of 1996 (TASE)

Sec. 251(a) General Duty of Telecommunications Carriers.—Each telecommunications
carrier has the duty—
(1) to interconnect directly or indirectly with the facilities and equipment of other
telecommunications carriers....

Sec. 251(b) Obligations of All Local Exchange Carriers—Each local exchange carrier has
the following duties....

(5) Reciprocal Compensation.—The duty to establish reciprocal compensation
arrangements for the transport and termination of telecommunications.

Sec. 251(c) Additional Obligations of Incumbent Local Exchange Carriers.—In additionto
the duties contained in subsection (b), each incumbent local exchange carrier has the
following duties.....
(2) iInterconnection.—The duty to provide, for the facilities and equipment of any
requesting teleoommunlcatlons carrier, interconnection with the local exchange
carrier's network--
(A) for the transmission and routing of telephone exchange service and
exchange access;
(B) at any technically feasible point within the carrier's network;
(C) that is at least equal in quality to that provided by the local exchange
carrier to itself...or any other party to which the carrier provides
interconnection; and




(D) on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory, in accordance with the terms and conditions of the
agreement and the requirements of this section and section 252.

State Law

G.S.62-110(f1) The Commission is authorized to adopt rules it finds necessary to provide
for the reasonable interconnection of facilities between all providers of telecommunications

services.... . -

G.S. 62-42(a) Except as otherwise limited in this Chapter, whenever the Commission,
after notice and hearing had upon its own motion or upon complaint, finds: (1) That the
service of any public utility is inadequate, insufficient or unreasonably discriminatory...or
(5) That any other act is necessary o secure reasonably adequate service or facilities and
reasonably and adequately to serve the public convenience and necessity, the
Commission shall enter and serve an order directing that such...additional services or
changes shall be made or affected within a reasonable time prescribed in the order....

Rule R17-4. Interconnection. (a) Interconnection arrangements should make available
the features, functions, interface points and other service elements on an unbundled basis
required by a requesting CLP to provide quality services. The Commission may, on
petition by any interconnecting party, determine the reasonableness of any interconnection
request. (b) Interconnection arrangements should apply equally and on a
nondiscriminatory basis to all CLPs....

Summary of Proponents’ Arguments

The thrust of the Proponents’ arguments was that Verizon is obligated under TA96
as well as under State law to perform a transiting function. They argued that this
requirement is clearly in the public interest and is in fact necessary to effectuate the
purposes of TA96, which include the preserving and extending of the ubiquitous
telecommunications network and the encouragement of competition.

With respect to provisions in TAS6, the Proponents argue that the transiting
obligation follows directly from the obligation to interconnect and the right of
non-incumbent carriers to elect indirect interconnection. Ses, Section 251(a)(1) (afl
carriers to connect directly or indirectly with other carriers) and Section 252(c)(2)
(additional ILEC duties regarding interconnection). Transit traffic is an important optionto
have available because it offers a simple and economical method of interconnection for
carriers exchanging a minimal amount of traffic. It was routinely used without objection
prior to the enactment of TAS6, Otherwise, such carriers would be forced to created
redundant and uneconomic arrangements to deliver their traffic. As such, the obligation to
provide transit service is necessary 10 give meaning to the right to interconnect directly




under TAS6 and in fulfiliment of its purposes. The right to transit service exists
independently of any given interconnection agreement, although such agreements may
certainly establish procedures for it.

Concerning the Virginia Arbitration Order of the FCC's Wireline Competition Bureau
(July 17, 2002), the Proponents noted that, contrary to Verizon's representations
concerning the import of that decision, the Bureau expressly refused to declare that an
iLEC is not obligated to provide transit service but rather, in view of the fact that the FCC
had not previously decided the issue, it declined to rule on the issue in the context of its
delegated arbitration authority.

The Proponents also maintained that authority to require the transit function could
be found under State law. For example, G.S. 62-110(f1) allows the Commission to enact
rules regarding interconnection. Rule R17-4 expresses similar sentiments. G.S. 6242
bears on the matter of compelling efficient service, which would certainly be impaired if
there was no duty to provide transit service. Other states, notably Ohio and Michigan,
have held for a transit service obligation. None of the Proponents, however, argued that
there was a necessary duty for Verizon to perform a billing intermediary function.

Summary of Opponents’ Arguments

The key argument of the Opponents was that the provisions of TA96 cited by the
Proponents do not create obligations or duties that are separate from interconnection
agreements. No such transit obligation, either explicitly or through fair inference, can be
found in TA96. Any provision of transit is purely voluntary on the ILECs' part. The
Opponents further argue that, since TASS in both Sections 251 and 252 creates a
comprehensive framework with the negotiation and arbitration of interconnection
agreements as its centerpiece, this preempts the states from enacting other obligations,
such as a transit obligation, based on state law.

With respect to the Virginia Arbitration Order, the Opponents contended that the
gravamen of that decision was not only that transit services need not be provided at
TELRIC rates, they need not be provided at all, since the Bureau stated that it did not find
“clear Commission precedent or rules declaring such a duty.”

The Opponents declared that at least one state, New York, had decided against a
transit obligation, while several others, such as Maryland, Wisconsin, and Michigan, have
expressed skepticism about any billing intermediary obligation.

WHEREUPON, the Commission reaches the following

CONCLUSIONS

After careful consideration, the Commission concludes that good cause exists to
find that Verizon is obligated to provide the transit service as a matter of law for the




reasons as generally set forth by the Proponents. Accordingly, Verizon's Petition for
Declaratory ruling in its favor Is denied.

The Commission is persuaded that a transit obligation can be well supported under
both state and federal law. The Commission does not agree with the Opponents’ view that
duties and obligations under TA96 do not or cannot exist separately from their incarnation
in particular interconnection agreements pursuant to the negotiation and arbitration
process—or, as Verizon put it, “[TA96] contemplates only duties that are to be codified in
interconnection agreements, not duties that apply independent of interconnection
agreements.”

Aside from not being compelled by the history, structure, or real-worid context of
TA96, the “interconnection agreements-only” approach suggested by the Opponents would
lead to a number of undesirable, even absurd, results. For example, it would call into
question the status of generic dockets, which are an efficient means by which the
Commission can resolve interconnection issues arising under TAS6 en masse.
Apparently, the state commissions would be limited to arbitrating interconnection
agreements one-by-one. There is simply no evidence that Congress intended to abolish
generic dockets by the states; indeed, quite the opposite is suggested. See, for example,
Section 251(d)(3) (Preservation of State Access Regulations). As a practical
consequence, adoption of the Opponents’ view would immoderately multiply the number of
interconnection agreements—and the economic costs relating to entering into them—
because the corollary of the Opponents’ view is that, in order to fully effectuate rights and
obligations, everyone must have an interconnection agreement with everybody else, even
if the amount of traffic exchanged is minimal. The overall impact would be a tendency to
stifle competition by the imposition of uneconomic costs as, for example, by the
construction of redundant facliities.

If there were no obligation to provide transit service, the ubiquity of the
telecommunications network would be impaired. Indeed, in a small way this has already
happened in this case when Verizon refused to transit certain traffic. It should also be
noted that the privilege of initiating arbltration proceedings is not symmetrical. Even if an
ILEC, such as a smaller one with less than 200,000 access lines, urgently desires an
interconnection agreement from a CLP or CMRS, it may not be able to get one. These
effects illustrate the uitimate unsuppontability of the Opponents’ view of their abligations as
ILECs to interconnect indirectly—essentially, as matters of grace, rather than duty.

The fact of the matter is that transit traffic is not a new thing. It has been around
since “ancient” times In telecommunications terms. The reason that it has assumed new
prominence since the enactment of TAS6 Is that there are now many more carriers
involved—notably, the new CMRS providers and the CLPs—and the amount of traffic has
increased significantly. Few, if any, thought about complaining about transit traffic until
recently. It strains credulity to believe that Congress in TA96 intended, in effect, to impair
this ancient practice and make it merely a matter of grace on the part of ILECs, when doing




so would inevitably have a tendency to thwart the very purposes that TA96 was designed
to allow and encourage.

The Opponents rely heavily on the Virginia Arbitration Order for the proposition that
there is no obligation to provide the transit function. The Order was not meant to bear such
a heavy burden. A close examination of the Order yields a more equivocal conclusion.
The factis that the FCC, as is the case in many matters, has not definitively made its mind
up on the matter. In the meantime, the telecommunications market and its regulation
march on. As much as we wouid wish for definitive guidance from the FCC, the states
cannot always wait for that body to rule one way or another—or somewhere in between.

The Opponents have urged that, in any event, the states are preempted from relying
on state law to create a transit obligation. This would seem to follow logically from their
view that TA96 has established a comprehensive “interconnection agreements-only”
approach. The Commission, as noted above, views this approach as insupportable. In
fact, it shouid be clear that Congress contemplated that states do have a role in
establishing interconnection obligations as long as they do not thwart the provisions and
purposes of Section 251. As alluded to earlier, Sec. 251(d)(3) of TA96 specifically
provides that “{ijn prescribing and enforcing regulations to implement the requirements of
this section, the Commission shall not preciude the enforcement of any regulation, order,
or policy of a State commission that {(A) establishes access and interconnection obligations
of local exchange carriers; (B) is consistent with the requirements of this section; and
(C) does not substantially prevent implementation of the requirements of this section and
the purposes of this part.” [t is significant that the wording of this provision mentions both
state “policies” and the “purposes” of Sec. 251. It is also useful to observe that the
Opponents’ “interconnection agreements-only” view would “read out” this savings provision
and render it nugatory, because anything done outside of interconnection agreements
would, according to the Opponents, be contradictory to Sec. 251. This is yet another
example of the consequences of the Opponents’ idiosyncratic interpretation of TA96.
Establishing a transit obligation and defining reasonable terms and conditions is well within
a state’s purview, even arguendo that no such positive obligation can be derived
from TAS96.

The real challenge tacing the industry and the Commission is not whetherthereis a
legal obligation for ILECs to provide a transit service. The Commission is convinced that
there is. The Commission is confident that, should the FCC ever address the Issue, it will
find the same. The real question is what should be the rates, terms and conditions for the
provision of that service. Those are matters included or includible under Docket No.
P-100, Sub 151. Certainly, interconnection agreements are by and large desirable things,
and as many companies as practicable should enter into them. No one really denies that.
But it is not always practicable because, among other things, the privilege of petitioning for
arbitration under Sec. 252 of TA96 is not symmetrical. This simply reinforces the case
that, ultimately, there may need to be a default provision made for those that do not have
such agreements or cannot interconnect directly. In such cases, this mayrequire ILECs as
intermediaries. The equities of the situation are reasonably straightforward—those that




seek to terminate traffic should pay for its termination and the one that transits should be
compensated for its services. This may also require that an ILEC perform a billing
intermediary function—again for reasonable compensation. The system of ubiquitous
interconnection and the seamless telecommunications network may well be compromised
without this “fail-safe” device. The Commission will move expeditiously on Docket No,
P-100, Sub 151 shouid negotiations come to naught,

IT IS, THEREFORE, SO ORDERED.
ISSUED BY ORDER OF THE COMMISSION.

This the _22™ day of September, 2003,

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk

pbOR1803.01

Commissioner Robert V. Owens, Jr. did not participate.
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A. It is about the TIC, but the transit function is
still what’s being provided.

Q. Right. And I‘m trying to focus in on what costs
you’re trying to recover. And I asked you about
page 82, lineé 19 through 20, and you say you want
to recover the costs of sending records to the CLPs
identifying the originating carrier. And I think
we just established that the CLPs would be the
originating carrier. Would you agree with me that
we know who we are?

A, I think you know who you are. Again, this would be
the CLP on the terminating end so that they could
understand who the traffic was coming from.
There's a CLP on the terminating end?

A. There éould be in the scenarioc of Mr. Meza, sure,
or any third party.

Q. Did we ever ask--did we, the originating CLP, ever
ask you to send records to the CLP on the
terminating end?

A. I don’t know if you did or not, but that'’s part of
the service we offer as part of the TIC.

Q. If we told you we didn’t want that, could we
eliminate the TIC?

A. That’s not the only purpose of the TIC. The TIC is

NORTH CARGLINA UTILITIES COMMISSION
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JSSUE:
REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.
Alabama Public Service Commission

. Docket No. 29242

. Joint Petitioners’ 1* Set of Interrogatories
April 6, 2003

Item No. 6-5-2

Page 1 of 1

‘What rate should apply for Service Date Advancement (a/k/a service expedites)?

Please identify and state the amount of all costs thst BellSouth incurs to perform a
Service Date Advancement {or “service expedite™). Include a BellSouth cost
study and cost study information compiled in accordance with FCC TELRIC
rules.

BellSouth objects to Interrogatory No. 6-5-2 1o the extent it requires the:
disclosure of confidential and proprictary cost information. BellSouth also
objects to the extent providing @ response to this interrogatory imposes an
obligation on BellSouth that does not exist under the law.

Subject to this objection and without waiving this objection, BellSouth’s Service
Date Advapcement (or “service expedite™) charge is an alternative to direct
interconnection and a market based service. and, thus, the. Service Date
Advancement rate was developed as a market based additive and there is no
TELRIC cost study for this service., Furthermore, BellSouth's costs regarding
this service are not relevant to this proceeding and BellSouth objects 10 producing
any information. ‘
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Docket No. 16583-U

In Re: Petition for Arbitration of ITC”DeltaCom Communicatjons, Inc. with
BellSouth Telecommunications, Inc. Pursuant to the Telecommunications
Act of 1996.
ORDER
BY THE COMMISSION:

On February 7, 2003, ITC*DeltaCom Communications, Inc. (“DeltaCom”) petitioned the
Georgia Public Service Commission (“Commission™) to arbitrate certain unresolved issues in the
interconnection negotiations between DeltaCom and BellSouth Telecommunications, Inc.
(“BeliSouth™).

I JURISDICTION AND PROCEEDINGS

Under the Federal Telecommunications Act of 1996 (the Federal Act), State
Commissions are authorized to decide the issues presented in a petition for arbitration of
interconnection agreements. In addition to its jurisdiction of this matter pursuant to Sections 251
and 252 of the Federal Act, the Commission also has general authority and jurisdiction over the
subject matter of this proceeding, conferred upon the Commission by Georgia's
Telecommunications and Competition Development Act of 1995 (Georgia Act), 0.C.G.A. §§ 46-
5-160 et seq., and generally O.C.G.A. §§ 46-1-1 et seq., 46-2-20, 46-2-21 and 46-2-23.

The Commission approved an interconnection agreement between the parties which was
in effect from May 31, 2001 until December 31, 2002. On April 22, 2003, the Commission
assigned the matter to a Hearing Officer for scheduling. On May 19, 2003, the Hearing Officer
issued an order scheduling direct and responsive testimony, discovery and hearings in this
matter. Hearings were held before the Commission on July 9 and 10, 2003. On September 12,
2003, the parties filed briefs on the unresolved issues.

The Commission has before it the testimony, evidence, arguments of counsel and all
appropriate matters of record enabling it to reach its decision.

18 FINDINGS AND CONCLUSIONS




The differences between DeltaCom’s proposal in its brief and BellSouth’s proposal do
not seem substantial. Essentially, they both provide for notice in advance of any change being
adopted, and an opportunity for the CLEC to object to the change. The Commission finds that
the current system works efficiently and adequately protects the interests of CLECs.

Issue 58(b)
Shouild BellSouth be required to post rates that impact UNE services on its website?

Issue 58(b) concemns whether BellSouth must post rates that impact UNE services on its
website. The concern is whether without proper notice of a rate change DeltaCom would

experience disruption. This request is unnecessary because Commission orders are posted on its
website.

Issue 59

Should the payment due date begin when BellSouth issues the bill or when DeltaCom
receives the bill? How many days should DeltaCom have to pay the bill?

The issue in dispute is what triggers the beginning of the thirty day period that DeltaCom
has to pay its bills to BellSouth. Currently, the clock starts running the date that the bill is
prepared. (Tr. 105). DeltaCom proposes that the due date of a bill be thirty days from the
receipt of the bill. (DeltaCom Brief, p. 40). Apparently, it is not just a matter of paying the bills
as they arrive. DeltaCom explains that it needs sufficient time to analyze the 1,700 invoices in
order to ensure their accuracy. /d. at 41. While the percentage of BellSouth’s bills to DeltaCom
electronically is in the high nineties, DeltaCom asserts that there is still a delay between the date
the bill is prepared and the date DeltaCom receives the bill. (Tr. 105). BellSouth claims that the
changes to its billing system would be costly and unnecessary. First, BellSouth argues that
DeltaCom does not want to pay for the associated costs. (BellSouth Brief, p. 44). Second,
BellSouth relies upon DeltaCom’s good payment history to argue that change is not necessary.
Id. BellSouth also claims that it takes a few days to “groom™ a bill to track a CLEC’s usage for
the month. (Tr. 635).

DeltaCom’s bills shall be due 30 days after the date the bill is sent out by
BellSouth. Given that DeltaCom currently receives in the high nineties percentile of its bills
electronically, it has the opportunity then to review the vast majority of its bills for errors from
the same date the bill is sent out. The additional few days it takes to receive the remaining bills
should not slow up its review process. The time it takes BellSouth to render the bill is out of
DeltaCom’s control and should not infringe upon DeltaCom’s time to review invoices. That
DeltaCom has a history of paying its bills in a timely fashion should not be held against it.

Issue 60(a)

15




BEFORE THE
ALABAMA PUBLIC SERVICE COMMISSION

In re:

Petition for Arbitration of
ITC”DeltaCom Communications, Inc,
with BellSouth Telecommunications, Inc.
Pursuant to the Telecommunications

Act of 1996

Docket No. 28841

ARBITRATION PANEL RECOMMENDATIONS

INTRODUCTION
This arbitration proceeding is pending before the Alabama Public Service

Commission (“Commission”) pursuant to Section 252(b) of the Telecommunications Act
of 1996 (the “Act”)." On January 24, 2003, ITC*DeltaCom Communications, Inc., d/b/a
ITC*DeltaCom and d/b/a Grapevine (hereinafier “DeltaCom”) filed a Petition for
Mediation in Docket No. 28828, BellSouth filed its response to DeltaCom’s request for
mediation on January 31, 2003. The Commission appointed Ms. Judy McLean, Director
of the Commission’s Advisory Division as mediator. The parties met on February 6 and
20 of 2003, and mediated and resolved several issues.?

DeitaCom filed a Verified Petition for Arbitration of an Interconnection
Agreement with BellSouth Telecommunications Inc., (hereinafter “BellSouth™) pursuant
to Section 252(b) of the Telecommunications Act of 1996 on February 7, 2003

(hereinafter referred to as the “Petition.”) BellSouth filed its Answer on May 6, 2003

! The Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 codified at 47
U.S.C. § 151 et.seq.

? Issues that were resolved in mediation included Issues 5, 7, 61, 65 and 69.




ISSUE 59: PAYMENT DUE DATE

Should the payment due date begin when BellSouth issues the bill or when
DeltaCom receives the bill? How many days should DeltaCom have to pay the bill?

Position of DeltaCom
DeltaCom seeks a payment due date of thirty days from receipt of a bill.
DeltaCom receives approximately 1,700 invoices from BellSouth every month, 94% to
--97% of which are transmitted electronically. (T-259, 262-265, 1836). Through this
electronic billing, BeliSouth is aware of when DeltaCom receives its bills. BellSouth
provides a 30-day payment period, but it runs from the time the bill is generated within -
BellSouth — the “bill date.” Both parties acknowledged, however, that even with
electronically transmitted invoices, the actual date the bill is renderéd to DeltaCom is a
different date than the “bill date,” sometimes not until several days later. (T-1836).
BeliSouth argues that DeltaCom’s proposal is “unnecessary” because “DeltaCom
receives over 94% of its bills from BellSouth electronically.” BellSouth Brief, p. 69.
BellSouth further incorrectly states that electronic billing “obviously results in DeltaCom
having even more time between the date they receive the bill and the payment due date.”
Id. Itis precisely because most bills are provided electronically that a 30-day payment
period from receipt is appropriate. The obvious pretense of BellSouth’s argument is that
DeltaCom recetves an electronic bill quickly and has a full 30 days to pay it - thus the
language sought by DeltaCom is “unnecessary.” As admitted by both parties at the
hearing, however, this is patently false because the actual date the bill is transmitted is
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not the same as the “bill date,” the date the bill is generated and the date on which the
payment clock begins. Due to the prevalence of electronic billing, it i‘s Nnow quite easy to
determine a date that is 30 days from the receipt of the invoice.

In support of their argument, DeltaCom asserts that reviewing BellSouth’s bills
consumes significant time and resources. BellSouth admitted that the 1,700 invoices sent
to DeltaCom every month are extremely voluminouns. (T-1837). Further, DeltaCom has
approximately 4,000 current billing disputes with BellSouth, perhaps evidencing a high
number of errors. (T-259). BellSouth’s position that DeltaCom should meet the “due
date,” which is the next “bill date” (again, the time the bill is generated within
BellSouth), regardless of when DeltaCom actually receives the bill, is unfair and
unworkable on its face. At a minimum, a 30-day period from receipt is appropriate with
regard to electronic invoicing because the due date will be easily and readily known by
both parties.

Pasition of BellSouth

BellSouth maintains that the payment should be due by the next bill date,
BellSouth explained that it invoices DeltaCom every 30 days, and based on that bill date,
DeltaCom knows exaét]y what date the payment is due for each of those invoices.
BellSouth stated in its Post-Hearing Brief that its billing systems are programmed around
that bill date and BellSouth’s anticipated cash flows are based on receiving payments on

particular days of the month. BellSouth argues that DeltaCom now seeks to change this
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system and does not want to pay for any costs associated with making this type of
massive regional billing system modification. Aside from involving a dramatic change to
complex billing systems, BellSouth asserts that DeltaCom’s request 1S unnecessary.
BellSouth notes that through DeltaCom’s own testimony, DeltaCom admitted to having
“years of timely payment to BellSouth for wholesale services.” Thus, BellSouth argues, if
BellSouth’s bill payment terms were onerous, as DeltaCom implies, it is doubtful that
DeltaCom would have the good payment history that it touts.

In addition, BeliSouth contends that its long-standing billing practice in no way
limits DeltaCom’s ability to review and dispute invoices received from BellSouth, as
DeltaCom can dispute invoices long after the payment due date and, in fact, DeltaCom
has filed such disputes. BellSouth states that, to the extent DeltaCom has questions about
its bills, BellSouth cooperates with DeltaCom to provide responses in a prompt manner
and resolve any issue. Furthermore, BeliSouth points out that DeltaCom acknowledges
that it receives 95% of its billings from BellSouth electronically, which results in
DeltaCom having even more time between the date it receives the bill and the payment
due date.

Further, BellSouth notes that DeltaCom acknowledges that the Commission and
the FCC had both considered all of BellSouth’s billing practices during the course of
BeliSouth’s Section 271 long-distance application and concluded that BellSouth’s billing

practices (including this one) were nondiscriminatory. BellSouth also observes that
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DeltaCom acknowledges that the Commission has performance metrics, and associated
penalties, in place that measure whether BellSouth is providing timely and accurate bills
to DeltaCom. Consequently, BellSouth contends that it is reasonable for payment to be
due before the next bill date.
Discussion of Issue 59
It is important to encourage the Parties to render accurate and timely bills and also
to allow the Parties adequate time to review the bills for any inaccuracies. i‘herefore, the
Panel recommends that the bill shall be due 30 days after the date the bill is transmitted
by BellSouth. The record reflects that DeltaCom currently receives over 90 percent of it;
bills electronically. DeltaCom then has the opportunity to review the vast majority of its
bills for errors from the same date the bill is sent out. If, on the other hand, the due date
was calculated based on the billing date, as proposed by BellSouth, then BellSouth has
less motivation to post the bills to DeltaCom as soon as possible.
Conclusion to Issue 59
The Panel concludes that the payment due date should be 30 days from the date of '
receipt of the bill. Accordingly, the Panel recommends that the Commission require

DeltaCom and BellSouth to properly amend the proposed language in the agreement to

reflect this conclusion.
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THE STATE CORPORATION COMMISSION® " COR CRATION GOMISSON
OF THE STATE OF KANSAS FEB 16 7005

In the Matter of the Petition of the CLEC
Coalition for Arbitration against
Southwestern Bell Telephone, L.P. d/b/a
SBC Kansas under Section 252(b) of the
Telecommunications Act of 1996.

N’ N’ N gt Nwad

In the Matter of the Application of AT&T )
Communications of the Southwest, Inc. )
and TCG Kansas City, Inc. for Compulsory )
Arbitration of Unresolved Issues with SBC )
Kansas Pursuant to Section 252(b) of the )
Telecommunications Act of 1996. )

In the Matter of the Request of the CLEC )
Joint Petitioners for Arbitration with South- )
western Bell Telephone L.P. d/b/a SBC )
Kansas for an interconnection Agreement )
that Complies with Section 251 and 271 )
of the Federal Telecommunications Act )
of 1996. )

In the Matter of the Petition of Navigator )
Telecommunications, LLC for Arbitration )
against Southwestern Bell Telephone, L.P. )
d/b/a SBC Kansas Pursuant to Section )
252(b)(1) of the Telecommunications Act )
of 1996. )

o Lty v

Docket No. 05-BTKT-365-ARB

Docket No. 05-AT&T-366-ARB

Docket No. 05-TPCT-369-ARB

Docket No. 05-NVTT-370-ARB

Arbitrater's Determination of Issues

The above matter comes before Arbitrator Robert L. Lehr, appointed by The State

Corporation Commission of the State of Kansas (Commission) for consideration and

recommendation. Being duly advised in the premises and familiar with all matters of

record, the Arbitrator finds and concludes as follows,




customers of SWBT in Kansas. The term "back-billed" is not programmed as a phrase
code in the billing system. Back-billing, then, cannot be set out separately on CLEC bills
and it would be expensive and time-consuming to make that change. However, SWBT
will provide a spreadsheet detailing the back-billing upon request.*’

Determination.

43. Based upon the recommendations and testimony of the parties, the Arbitrator
finds that parties are permitted a 12-month back-billing window, To the extent that
SWRBT can separately identify back charges on a bill, the Arbitrator finds that it should do
so. In all other regards, the Arbitrator finds that the record evidence supports SWBT's
position and the Arbitrator, therefore, adopts SWBT's proposed language.

General Terms and Conditions—deposit/escrow

CLEC Coalition GTC-8, 15(c); Joint Petitioners GTC-8(c), 9; Navigator .
GTC- 3,4

44, The CLEC Coalition accepts the notion that SWBT is entitled fo request a
deposit from a CLEC, but only under limited circumstances and at an amount that would
not exceed two months of billings to the CLEC by SWBT. The CLEC Coalition believes
that it should be the CLEC's choice to provide the deposit amount in cash or irrevocable
letter of credit as SWBT is protected equally well with either assurance device. The
CLEC Coalition is concerned about SWBT's ability to call in the deposit if, in "SWBT"s

reasonable judgment™®, the CLEC's credit worthiness is impaired. The CLEC Coalition

7 SWBT Quate Dircct p. 26 linc 16 - p. 28 linc 2; Rebuttal p. 17 line 6 - p, 18 line 5.

“ CLEC Coalition GTC DPL § 3.2.2p. 19, SWBT language.
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notes that SWBT did not quantify any losses that it might have suffered with the 180
CLECs that ceased conducting business since 2000 throughout SWBT's 13-state region,*

45, With respect to SWBT's proposal to require CLECs to escrow an amount
equal to the amount of a bill being disputed, the CLEC Coalition points to the poor
quality of SWBT's bills. For instance, Birch Telecom lodged over 1,000 billing disputes
in Kansas in 2004 totaling $500,000. Birch noted that 80% of its disputes with SWBT-
Kansas and other SBC ILECs are decided in its favor. Birch claims that CLECs
generally do not have sufficient financial resources to fund SWBT's billing errors. The
CLEC Coalition recommends that escrows not be required untii SWBT improves its
billing systems.*

46. The Joint Petitioners propose a standard deposit of $17,000 and do not
believe that a single missed payment should trigger invocation of a deposit equal to three
months of billing.*'

47. The Joint Petitioners also oppose SWBT's ability to require the billing dispute
amount to be escrowed. They propose that no escrow be required if the CLEC disputing
a bill (a) does not have a proven history of late payments and has established a minimum
of six months good credit history with SWBT or (b) if more that 50 percent of the billing
disputes lodged by the CLEC during the most recent 12-month period are determined in

the CLEC's favor.>?

* CLEC Coalition Joint Direct p. 28 line 16 - p. 30 line 9; Rebuttal p. 14 line 18 - p. 16 line 15,
% CELC Coalition Wallace Direct p. 10 line 16 - p. 11 line 25.
5! Joint Petitioners Schaub Direct p, 6 line 4 - p. 7 line 3.

% Joint Petitioners GTC DPL § 8.7 p. 22.
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48, Xspedius and SWBT appear to be in a billing dispute. Xspedius admits to
owing SWBT $172,000 in uﬁdisputcd amounts under its interconnection agreement, but
claims that SWBT owes Xspedius approximately $1.9 million. Xspedius proposes that
any time that SWBT owes Xspedius more than one month's worth of Xspedius billings, 2
deposit by Xspedius will not be required.”

49. Navigator believes that SWBT's potential financial exposure for unpaid
charges of a CLEC is one month's worth of billing. Navigator is concerned about
SWBT's ability to invoke its deposit requirement upon a CLEC's failure to pay even the
smallest of bills,** Navigator also objects to SWBT's proposed ability to require escrow
of the disputed amount of a bill. Navigator claims that, since beginning busingss in 1997,
it has filed numerous billing disputes over some aspect of SWBT's bills, Because the
resolution of these disputes may take one to one and a half years, Navigator is concerned
with the large of amount of cash that would be tied up if Navigator is forced to provide
€SCTOW.

50, SWBT's criterion for establishing satisfactory credit is 12 consecutive months
of timely payments to SWBT.” However, during the hearings, SWBT revised its
criterion to a CLEC's credit history with SBC as a whole, saying that "deposits should not
be state-specific."*® Ms. Quate continued in her direct testimony, that SWBT's proposed
triggers for determining impaired creditworthiness were based on concrete, clearly

defined and objective criteria such as investment grade credit ratings and failure to timely

3 CLEC Coalition Joint Direct p. 54 linc 2 - p. 55 line 26.
$ Navigator LeDoux Direct p. 8 line 22 - p. 10 line 9.
%! SWBT Quate Direct p. 47 lines 18 - 26.

% SWBT Quate Tr. Vol. 1 p. 148 lines 11 - 14,
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pay a bill, SWBT reports that the Michigan Public Service Commission approved the
exact same language proposed here in its arbitration proceedings between SBC Michigan
and MCL”’ |

S1. SWBT claims that the escrow requirement in billing disputes is necessary
because some CLECs, such as Delta Phones, Inc., have been known to "game the system"
by challenging bills just to extend their time for payment. However, SWBT is willing to
waive escrow for "customers with good credit histories and who have not filed a large
number of disputes that were resolved in SWBT's favor" and where there has been a
material billing error. Otherwise, SWBT expects the disputed amount to be escrowed by
the CLEC prior to the bill due date.®
Determination,

52. The Arbitrator finds for the CLECs with respect to deposits. SWBT's
proposal that it be permitted to use its "reasonable judgment” to determine if a CLEC's
creditworthiness has been impaired is entirely too vague and subjective to provide
CLECs with proper notice of when they become credit-unworthy. Furthermore,
imposition of a deposit upon a previously creditworthy CLEC due to failure to pay some
unquantified level of bill may be so out of balance and so vague as to be unacceptable in
any comer of any market. The Arbitrator also disagrees with SWBT that the claim of
Xspedius is a red herring that should be determined elsewhere. The Arbitrator finds that
Xspedius' testimony is on point. If its position is accurate, requiring a deposit of

Xspedius would be extremely unfair.

5T SWBT Quote Direct p. 47 lines 5-12.

58 SWBT Post-Hearing Brief p, 41.
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DOCKET # 2004-497
MASTER LIST OF ISSUES BETWEEN SBC AND CLEC COALITION

A Y e N A e L . i e

GT&C
Attachme SBC
nt and CLEC Preliminary SBC OKLAHOMA OKLAHOMA Arbitrator’s
Issue Statement | IssucNo. g oo, | CLEC Language Position Tepe Preliminary Recommendation
‘ ) Position

Does the 1 WHERE | CLEC Coalition WHEREAS, The CLEC The Interconnection

Commission AS position on pursuznt to Sections | Coalition agreement should contain

have the { remaining issues: 251 and 252 of the proposes reference to § 251 terms and

jurisdiction to _ : Telecommunications | language which conditions as well as

arbitrate SBC made Act of 1996 (the purports to set reference to the elements

language which commitments to Act), the Parties wish | forth SBC required to be provided to

pertains to the OCC and to establish terms for | OKLAHOMA's | the CLEC in order to

Section 271 and Oklahoma CLECs | the resale of SBC obligations complete  interconnection.

272 of the Act in order to obtain | OKLAHOMA pursuant to Although it is clear that only

and which was the OCC’s support | services and for the Section 271 and | mandated UNEs must be

not voluntarily for its 271 provision by SBC 272 of the provided to CLECs by SBC,

negotiated and application. Those | OKLAHOMA of Telecommmunicat | the Axbitrator finds that this

does not address commitments were | Interconnection, jons Act. affects the price for cerlain

251(b) or (c) B embodied in the Unbundled Network | Pursuant to the elements as opposed to the

obligation? i O2A and should Elements, and Fifth Circuit's availability for purchase of

not be eliminated | Ancillary Functions recent opinion in | some of the elements. The

‘ unless SBC is as designated in the Coserve v. CLEC's language is adopted,
| Coalition willing to give up | Attachments hereto. Southwestern after changing “Texas" to

Statement of its 271 relief. Bell Tel. Co, 350 | "Oklahoma."

the Issue: The CLEC WHEREAS, the | F. 3d 482 (5*

Shouid the O2A Coalition’s | Parties want to . Cir. 2003}, this

successor language * Interconnect their language is

interconnection accurately reflects  networks pursuant to  mandatory

agreements the representations  Attachment 11 and arbitration

continue to Bl and actions where  associated appendices  because it does

reflect the B SBC agreed to to provide, directly or  not relate to SBC

commitments § treat CLECs as indirectly, Telephone OKLAHOMA's

SBC made to gl valued wholesale  Exchange Services 251(b) or (c)

the Commission customers, in and Exchange Access  obligations and

and CLECs in response to to residential and | SBC

Key: Bald represents language proposed by SBC and opposed by CLECs.

Bold and Underline language represents language pro

by CLEC and o]
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DOCKET # 2004-497

MASTER LIST OF ISSUES BETWEEN SBC AND CLEC COALITION

nderline lan

GT&C
Attachme SBC
nt and CLEC Preliminary | SBC OKLAHOMA OKLAHOMA Arbitrator’s
Issue Statement | Lssue No. Section(s CLEC Language Position ’ Language Preliminary Recommendation ‘
) ) Position |
3.10. imposition of what | Cash Depasit shall services between calculate CLEC’s monthly l
is nothing less than | constitute the grant billing account averape. ‘
3.5  Ifduring the first | a penalty for of a security interest | numbers. SBC
six {6) months of atiempting to enter | in the Cash Deposit | OKLAHOMA 3.7.1 _ After calculating
operations, CLEC has into competition pursuant to Article 9 | believes that the amount equal to the
been sent one delinguency | with SBC of the Uniform deposits should | average billing to CLEC for
notification letter by SBC | Oklahoma. Commercial Code in | be assessed on atwo (2 nth period in
OKLAHOMA, the deposit | Finally, the CLEC | effect in any relevant | an overall Oklahoma, SBC
amount shall be re- {and not SBC) jurisdiction. customer basis. OKLAHOMA shall add the
evaluated based upon should have the amount of anv charges that
CLEC’s actyal billing option of picking | 3.6 A Cash 3.9 SBCagrees | would be applicable to
totals and shall be whether to satisfy | Deposit will accrue that an transfer all of CLEC's then-
increased if CLEC’s actu any deposit simple interest, irrevocable Bank | existing End-Users of
billing average: requirement by however, SBC Letter of Credit Resale Services to SBC
using cash ora OKLAHOMA will can satisfy its (4] in the event
35,1 _ for SBC letter of credit. not pay interest on a | deposit of CLEC's disconnection
OKILAHOMA for a two {2) | SBC is protected Letter of Credit. requirements for non-payment of
month period exceeds the either way, so the provided it meets | charges. The resulting sum
deposit amount held; or option should be 37 SBC the criteria is the amount of the deposit,
left to the CLEC. | OKLAHOMA may, | specified in
3.6 Throughout the but is not obligated SBC’s proposed | Xspedius enly)
€| time has In the recent T2A. | to, draw on the assurance of 3.7.1 1ano event will
been sent two (2) proceeding, the Letter of Credit or payment Xspedius be subject to an
delinguency notification ! Texas Commission | the Cash Deposit, as | language. assurance of payment to
letters by SBC agreed that giving | applicable, upon the ( Quate Directpp. | SBC OKLAHOMA that
OKLAH the sii SBC such occurrence of any 40-45 (31 wo months’
amount shall be re- unbridled one of the following rojec verage billin
evaluated based upon discretion was bad | events: Quate Rebuttal SBC OKLAHOMA to
CLEC’s actusl billing totals policy. ‘ pp. 21-26 Xspedius, less the smount
and shall be increased if Consequently, the | 3.7.1 CLEC awes of billings by Xspediusto .
__CLEC’s actual billing Texas PUC is SBC OKLAHOMA SBC OKLAHOMA. If SBC

Key: Bold represents language proposed by SBC and opposed by CLECs.
resents langusge pro b

and opposed by SBC.
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(FT&KZ
| Attachme [ 3BC | ot
nt and | CLEC Prelimi SBC OKLAHOMA | DKLAHOMA | Arbitrator’s
[ssne Statement | Issue No. Section(s CLEC Language ‘ Position ey Language ' Preliminary Recommendation
) Position
average: requiring SBC to undisputed charges owes Xspedius more than
make decisions on | under this $500,000, then a deposit
3.6.1__for SBC deposits for Agreement that are would not be required until
OKLAHOMA for a two (2) | established CLECs | more than thirty (30) such time as the
month period exceeds the based solely on the ; calendar days past outstanding balance is
deposit amount held; or CLEC’s payment | due; or reduced below this amount.
history. Similarly,
3.7 Whenever a in the K2A 372 CLEC 3.73  The expiration or
depos valuat procecding, the 2dmits its inability to termination of this
specified in Section 3.5 or | Asbitrator agreed | pay its debts as such Agreement.
Section 3.6, such deposit that SBC'’s debts become due,
shall be calculated in an language is has commenced a 3.8 If SBC
amount egual to the unreasonable, and | voluntary case (or OKLAHOMA draws on the
average billing to CLEC adopted the CLEC | has had an Letter of Credit or Cash
for a tw n i Coalition's involuntary case Depeosit, upon request by
The most recent three (3) | language on all commenced against SBC OKLLAHOMA, CLEC
months billing on all of sub-issues. it) under the U.S. will provide a replacement
CLEC's CBAs and BANs Bankruptcy Code or or supplemental letter of
for Resale Services or Xspedius any other law credit or cash deposit
Network Elements within | preliminary relating to conforming to the
that state shall be used to position: insolvency, requirements of Section 3.3.
calculate CLEC’s monthly | Atany giventime, | reorganization,
average, SBC Oklahoma winding-up, 39 Notwithstanding
| owes Xspedius composition or anything else set forth in
3.741 fter caleulatin significantly more | adjustment of debts this Agreement, if SBC
the amount equal to the in reciprocal or the like, has made OKLAHOMA makes a
MEL“MKEE_L_EQ& compensation that | an assighment for request for assurance of
; a twe (2) month period in Xspedius owes the benefit of payment in accordance with
! [ Oldahoma, SBC SBC under the creditors or is the terms of this Sectian,
. OKLAHOMA shall add the ICA. SBCis subject to 2 then SBC OKLAHOMA
amount of any ch that therefore more receivership or

Key: Bold represents Ianguage proposed by SBC and opposed by CLECs.

shall have no obligation
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