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MOTION TO DISMISS


BellSouth Telecommunications, Inc. (“BellSouth”) submits this Opposition 

pursuant to Rule 28-106.204(1), Florida Administrative Code, to the Motion to Dismiss filed by Miami-Dade County (the “County”).  The Florida Public Service Commission (the “Commission”) should deny the County’s Motion to Dismiss for the following reasons:


On April 13, 2005, BellSouth filed a Complaint against the County regarding its operation of a telecommunications company at the Miami International Airport (“MIA”) by the County in violation of Florida Statutes and Commission rules.


On May 24, 2005, after securing BellSouth’s consent to an extension, the County filed an Answer to BellSouth’s Complaint.  On June 1, 2005, the County filed a Motion to Dismiss BellSouth’s Complaint.  In its Motion, the County asks the Commission to dismiss BellSouth’s Complaint on the basis that (1) BellSouth lacks standing to bring the Complaint and (2) that the County’s telecommunications operations at MIA are exempt from Florida law and Commission rules.  The County’s Motion should be denied.  


A.  The County’s Motion to Dismiss is Procedurally


      Defective Because it Fails to Meet the Legal Standard


      for a Motion to Dismiss and Because it is Untimely.


Under Florida law, the purpose of a motion to dismiss is to raise as a question of law the sufficiency of the facts alleged to state a cause of action.  Varnes v. Dawkins, 624 So. 2d 349, 350 (Fla. 1st DCA 1993).  In order to sustain a motion to dismiss, the moving party must demonstrate that, accepting all allegations in the petition as facially correct, the petition still fails to state a cause of action for which relief can be granted.  In re Application for Amendment of Certificates Nos. 359-W and 290-S to Add Territory in Broward County by South Broward Utility, Inc., 95 FPSC 5:339 (1995); Varnes, 624 So. 2d at 350.  When “determining the sufficiency of the complaint, the trial court may not look beyond the four corners of the complaint, consider any affirmative defenses raised by the defendant, nor consider any evidence likely to be produced by either side.”  Id.  See also Flye v. Jeffords, 106 So. 2d 229 (1st DCA 1958) (consideration should be confined to the allegations in the petition and the motion).  The moving party must specify the grounds for the motion to dismiss, and we must construe all material allegations against the moving party in determining if the petitioner has stated the necessary allegations.  Matthews v. Matthews, 122 So. 2d 571 (2nd DCA 1960).


The County’s Motion completely fails this standard.  First, the County’s Motion is not focused on the four corners of BellSouth’s Complaint.  Instead, the County relies on evidence in the form of testimony and affidavits attached to its Motion to support dismissal.  This is inappropriate.

Second, the Motion is untimely.  Rule 28-106.204(2), Florida Administrative Code, requires motions to dismiss to be filed no later than twenty (20) days after service of the petition on a party.
  BellSouth’s Complaint was filed on April 13, 2005, more than five weeks prior to the filing of the County’s Motion.  For these reasons, alone, the County’s Motion should be denied.  


B.  The County’s Motion to Dismiss is Substantively

      Wrong:  BellSouth Stated a Cause of Action, and, as a

     Substantially Affected Person, Has Standing to Assert the  

     Complaint.


Substantively, BellSouth has stated a cause of action in its Complaint.  If the allegations in the Complaint are taken as factually correct, the County is blatantly and intentionally violating Florida law and Commission rules.  The County’s behavior is both anticompetitive and discriminatory.


Specifically, BellSouth contends in its Complaint that the County is operating as a Shared Tenant Services (“STS”) provider without the necessary Certificate of Public Convenience and Necessity (“Certificate”) in violation of Florida law.  Complaint at pgs. 4-5.  In its Complaint, BellSouth showed that the County was aware of the necessity of a Certificate.  Complaint at pgs. 6-7.  BellSouth further showed that the County is providing telecommunications services to facilities such as hotels, shopping malls, and industrial parks and has not partitioned its trunks with respect to services to restaurants, retail shops or other commercial entities.  Id.  at 4-7.  The County is a competitor of BellSouth in the provision of telecommunications services.  Id. at 2.  Moreover, the County is using its provision of telecommunications services to generate revenues and profits for the County, not for the safe and efficient transport of passengers and freight through the airport facility.  Taking these facts as correct, BellSouth has alleged a valid cause of action against the County, and the Complaint cannot be dismissed.  


In addition BellSouth has shown it has standing to bring the Complaint.  “Standing under Chapter 120, Florida Statutes . . . is established by statute.”  Friends of the Everglades, Inc. v. Board of Trustees of the Internal Improvement Trust Fund, 595 So. 2d 186, 189 (Fla. 1st DCA 1992).  Section 120.569, Florida Statutes, provides that any substantially affected person may seek a petition or request for hearing.


A party seeking to establish a substantial interest must demonstrate that (1) he will suffer an injury in fact which is of sufficient immediacy to entitle him to a section 120.57 hearing or intervene in proceedings already pending; and (2) his substantial injury is of the type or nature which the proceeding is designed to protect.  Friends of the Everglades, Inc., 595 So. 2d at 189; Florida Optometric Assoc. v. Dept. of Professional Regulation, 567 So. 2d 928, 932 (Fla. 1st DCA 1990).  As established below, BellSouth satisfies both of these requirements.


As to the first prong of the test, the “immediacy requirement,” a party must establish that he or she will suffer an injury in fact.  The focus of this requirement is on the degree of the injury.  See Agrico Chem. Co. v. Dept. of Environ. Reg., 406 So. 2d 478, 482 (Fla. 1st DCA 1981).  Concerns that are speculation or conjecture will not satisfy this requirement.  See Agrico Chem. Co., 406 So. 2d at 482.  However, Florida courts have determined that economic injury is sufficient to establish standing.  


For instance, in Florida State Univ. v. Dann, 400 So. 2d 1304 (Fla. App. 1st DCA 1981), faculty members of Florida State University (“University”) challenged the University’s establishment of procedures for the award of merit salaries and other pay increases as an invalid rule.  The court determined that the faculty members had standing to raise the challenge because the “procedures were likely to have a continuing impact on determination of their annual salaries.”  Id.  Similarly, in Florida Med. Center v. Department Health and Rehab. Services, 484 So. 2d. 1292, 1294 (Fla. 1st DCA 1996), the court determined that a hospital had standing to challenge the Department of Health and Rehabilitative Services’ award of certificates of need to competing facilities because the award would affect the hospital’s economic interest.

BellSouth’s injury in fact includes that BellSouth has an economic interest in the even-handed regulation of telecommunications companies with which it competes.  Namely, the Commission has a duty to ensure that all providers of telecommunications services are treated fairly.  Section 364.01(4)(g), Florida Statutes.  Applying rules of regulation to one provider while failing to enforce the rules of regulation to a competitor affects the economic interests of BellSouth and its ability to compete.  Clearly, BellSouth satisfies the “injury in fact” requirement necessary to establish standing.


The second prong of the standing test, the “zone of interest” requirement, deals with the nature of the injury.  Agrico, 406 So. 2d at 482.  This requirement limits standing to those persons that the Legislature intended to be protected by the administrative proceeding.  The statutes in question define the scope or nature of the proceeding and thus govern the analysis.  Friends of the Everglades, Inc., 595 So. 2d at 189.  As with the first requirement, BellSouth satisfies this requirement as well.


BellSouth is in the “zone of interest” because it is a telecommunications company whose operations are regulated, in part, by the Commission.  Specifically, as a matter of Florida law, BellSouth is required to be certificated by the Commission, to provide access to basic services, and to provide access to 911.  Any interpretation of state law by the Commission on the issue of how a competitor is regulated has a substantial affect on BellSouth’s ability to compete, as contemplated by the Legislature in granting certain powers to the Commission.  Section 364.01, Florida Statutes.  For these reasons, BellSouth has standing to bring the instant Complaint.  For all of the foregoing reasons, the County’s Motion should be rejected.

C.  The County’s Motion to Dismiss Is Actually an

      Inappropriate Motion for Summary Final Order


BellSouth believes that the County’s Motion is essentially a Motion for Summary Final Order inappropriately masquerading as a Motion to Dismiss.  It is well settled that a motion to dismiss is not a substitute for a summary judgment.  Combs v. City of Naples, 834 So. 2d 194, 198 (Fla. 2nd DCA 2002) and Consuegra v. Lloyds Underwriters at London, 801 So. 2d 111, 112 (Fla. 2d. DCA 2001).  Therefore, the Commission is without discretion to treat the County’s Motion as one for summary final order.


In the event the Commission treats the County’s Motion as one for summary final order, which BellSouth opposes, BellSouth offers the following:


Rule 28-106.204(4), Florida Administrative Code, provides:

Any party may move for summary final order whenever there is no genuine issue as to any material fact.  The motion may be accompanied by supporting affidavits.  All other parties may, within seven days of service, file a response in opposition, with or without supporting affidavits.  A party moving for summary final order later than twelve days before the final hearing waives any objection to the continuance of the final hearing.


The purpose of summary judgment or, in this instance, summary final order is to avoid the expense and delay of trial when no dispute exists concerning the material facts.  The record is reviewed in the most favorable light toward the party against whom the summary judgment is to be entered.  When the movant presents a showing that no material fact on any issue is disputed, the burden shifts to his opponent to demonstrate the falsity of the showing.  If the opponent does not do so, summary judgment is proper and should be affirmed.  The question for determination on a motion for summary judgment is the existence or nonexistence of a material factual issue.  There are two requisites for granting summary judgment: first, there must be no genuine issue of material fact, and second, one of the parties must be entitled to judgment as a matter of law on the undisputed facts.  See Trawick’s Florida Practice and Procedure, §25-5, Summary Judgment Generally, Henry P. Trawick, Jr. (1999).


The question is whether the record shows an absence of disputed material facts under the substantive law applicable to the action.  To decide the question, the applicable substantive law must be determined and then compared with the facts in the record.  If the comparison shows a genuinely disputed material factual issue, summary judgment must be denied, and the court cannot decide the issue.  Even though the facts are not disputed, a summary judgment is improper if differing conclusions or inferences can be drawn from the facts.  Id. 


“Even where the facts are undisputed, issues as to the interpretation of such facts may be such as to preclude the award of summary judgment.  Franklin County v. Leisure Properties, Ltd., 430 So. 2d 475, 479 (Fla. 1st DCA 1983).  If the record reflects the existence of any issue of material fact, possibility of an issue, or even raises the slightest doubt that an issue might exist, summary judgment is improper.  Albelo v. Southern Bell, 682 So. 2d 1126 (Fla. 4th DCA 1996).  

Moreover, the Commission has recognized that policy considerations should be taken into account in ruling on a motion for summary final order.  By Order No. PSC-98-1538-PCO-WS, issued November 20, 1998, in Docket Nos. 970657-WS and 980261-WS, In Re: Application for Certificates to Operate a Water and Wastewater Utility in Charlotte and Desoto Counties by Lake Suzy Utilities, Inc., and In Re: Application for Amendment of Certificates Nos. 570-W and 496-S To Add Terriority in Charlotte County by Florida Water Services Corporation, the Commission found that:

We are also aware that a decision on a motion for summary judgment is also necessarily imbued with certain policy considerations, which are even more pronounced when the decision also must take into account the public interest.  Because of this Commission’s duty to regulate in the public interest, the rights of not only the parties must be considered, but also the rights of the Citizens of the State of Florida are necessarily implicated, and the decision cannot be made in a vacuum.  Indeed, even without the interests of the Citizens involved, the courts have recognized that 

the granting of a summary judgment, in most instances, brings a sudden and drastic conclusion to a lawsuit, thus foreclosing the litigant from the benefit of and right to a trial on the merits of his or her claim.

. . . It is for this very reason that caution must be exercised in the granting of summary judgment, and the procedural strictures inherent in the Florida Rules of Civil Procedure governing summary judgment must be observed . . . . The procedural strictures are designed to protect the constitutional right of the litigant to a trial on the merits of her or her claim.  They are not merely procedural niceties nor technicalities.  


In summary, under Florida law, the party moving for summary judgment is required to conclusively demonstrate the nonexistence of an issue of material fact, and every possible inference must be drawn in favor of the party against whom a summary judgment is sought.  Green v. CSX Transportation, Inc. 626 So. 2d 974 (Fla. 1st DCA 1993) (citing Wills v. Sears, Roebuck & Co., 351 So. 2d 29 (Fla. 1977.)  Furthermore, a summary judgment should not be granted unless the facts are so crystallized that nothing remains but questions of law.  Moore v. Morris, 475 So. 2d 666 (Fla. 1985); City of Clermont, Florida v. Lake City Utility Services, Inc., 760 So. 1123 (Fla. 5th DCA 2000).


D.
Disputed Issues of Material Fact Plainly Preclude



Dismissal of BellSouth’s Complaint


There can be no doubt that disputed issues of material fact exist in this proceeding.  As referenced in BellSouth’s Complaint filed with the Commission, and acknowledged in the County’s Motion, BellSouth previously filed a lawsuit against the County in the Circuit Court for Miami-Dade County, Florida.  In the course of the litigation proceedings, BellSouth conducted extensive written discovery and completed several depositions of the County’s designated and authorized representatives.  The information discovered through these proceedings spawned the need to file the instant action with the Commission.  Conversely, the County purposely ignored the information and testimony disclosed in the litigation proceeding in its Motion to Dismiss.  Ignoring these facts, however, will not make them go away.


First, the County creates the false impression that its offer and provision of STS to commercial tenants
 at MIA is limited to four digit dialing interconnection behind the County’s PBX.  The County contends that its provision of these limited services is not for the purpose of competing, and does not compete, with other telecommunications companies that offer services at MIA – such as BellSouth.  Instead, the County contends that it provides this limited service to allow for fast communication between tenants at MIA and airport security personnel.  Based on this premise, the County concludes that its provision of STS to the commercial tenants at MIA is necessary to ensure the safe and efficient transportation of passengers and freight through the airport facility – thereby falling within the Airport Exemption.
  See Motion at pg. 5, n. 5, pg. 9, pg. 12, pg. 14, n.17, and p. 24.  Nothing could be further from the truth.


Contrary to the County’s assertions in its Motion to Dismiss, the County’s provision of STS to tenants at MIA is intended to, and does, compete directly with BellSouth and other telecommunications companies that offer similar telecommunications services.  The County’s purpose is to operate a profitable telecommunications business to generate revenue for the County.  In short, the County’s purpose is profit, not safety or efficiency.

The deposition testimony of Maurice Jenkins and Pedro Garcia (both employees of the Miami-Dade Aviation Department) unequivocally confirms that the County is seeking to make a profit from its telecommunications business and offers a far greater menu of telecommunications services to tenants at MIA than four digit dialing behind the County’s PBX.  The County offers local and long distance voice services, data network access, call waiting, call forwarding, voice mail, Caller-ID, and other competitive commercial telecommunications services.  See Exhibit B, Deposition of Pedro Garcia dated, May 21, 2003, pgs. 15-16, 28-29, 58-59, and 118-120; Exhibit C, Deposition of Pedro Garcia dated October 28, 2004, pgs. 130-141; Exhibit D, Deposition of Maurice Jenkins dated August 5, 2004, pgs. 73, 100-101, and 178-179.

When asked what the County’s goals were in offering these telecommunications services to tenants at MIA, both Jenkins and Garcia admitted that the County’s intention is to compete with other telecommunications companies, including BellSouth, for these customers and to earn revenue from the provision of such services.  See Exhibit D, Deposition of Maurice Jenkins dated August 5, 2004, pgs. 109, 122-125, 155-156, 165, 169-170; Exhibit B, Deposition of Pedro Garcia dated May 21, 2003 at pgs. 28-29.  In fact, litigation counsel for BellSouth specifically asked whether the bottom line is that the County’s telecommunications business has a goal of increasing its profitability and making money for the County.  In response, Maurice Jenkins unequivocally said, “Yes sir.”  Exhibit D at p. 165.

Additionally, contrary to the County’s position in its Motion, Maurice Jenkins further testified that the County’s provision of STS to commercial tenants at MIA does not make the airport a safer place or otherwise help to move freight or passengers more efficiently.  See Exhibit D, Deposition of Maurice Jenkins, dated August 5, 2004 at pgs. 123-125 and 165.  In fact, the documents prepared by the County in connection with the County Commission’s Resolutions authorizing the County to acquire and operate the telecommunications system and to enter into agreements with customers to provide STS services at MIA make no mention of protecting the safety of passengers or freight as the reason for the acquisition, operation or provision of service.  See County Manager’s Memorandum dated January 29, 2002 and related Resolution R-31-02 attached hereto as Exhibit E.  See County Manager’s Memorandum dated September 24, 2002 and related Resolution R-1091-02 attached hereto as Exhibit F.

Conversely, the Marketing Report prepared for the Miami-Dade Aviation Department in connection with the County’s acquisition of the telecommunications system at MIA makes clear that the true purpose and goal of acquiring the telecommunications system and offering STS to tenants at MIA was to make money – nothing more and nothing less.  A copy of the 2002 Marketing Report is attached hereto as Exhibit G.

Simply stated, the County is not seeking to ensure safety and efficiency in the transportation of passengers and freight through the airport by offering STS to commercial tenants at MIA.  Its telecommunications services are also not limited to four digit dialing interconnections behind the County’s PBX.  Instead, the County is running a full fledged telecommunications company as a business for profit in direct competition with other regulated telecommunications companies, including BellSouth, and it is doing so in violation of Florida’s clear statutory and regulatory requirements.

The County further erroneously contends in its Motion to Dismiss that the commercial tenants to which the County offers and provides STS at MIA are not “facilities such as hotels, shopping malls and industrial parks.”  Again, however, the County admitted that the types of shops found in the airport are the same types of shops found in a shopping mall, including clothing stores, restaurants, bars, a Sunglass Hut, and other types of retail shops.  See Exhibit H Deposition of Pedro Garcia dated December 15, 2004, pgs. 50-53; Exhibit D, Deposition of Maurice Jenkins, dated August 5, 2004, pgs. 129-132.  When shown a series of photographs of these retail stores, restaurants, and other commercial tenants at MIA, and asked whether these stores “are basically a mall of shops,” Maurice Jenkins stated, “Yes sir.”  Exhibit D, Deposition of Maurice Jenkins, dated August 5, 2004 at p. 130.


Next, the County erroneously contends that it has continuously operated and provided STS to commercial tenants at MIA in the same manner since the Airport Exemption was first enacted.  However, the County has only been the owner and operator of the telecommunications facility at MIA -- and the provider of STS to tenants at MIA -- since February 2002.

Prior to February 2002, as reflected in footnote 6 of BellSouth’s Complaint, NextiraOne LLC and its predecessors in interest were the STS providers at the airports.  Until February 2002, the County was not a telecommunications company or STS provider subject to the statutory and regulatory requirements applicable to STS Providers under Florida law.  Prior to February 2002, all telecommunications services offered and provided to tenants at MIA were owned and operated by private regulated telecommunications companies, including WilTel, Centel, Williams Communications, and NextiraOne LLC.  On this point, Pedro Garcia testified as follows:

They [NextiraOne] owned all the telephone switches, the wiring, the network equipment.  They owned everything and we were basically leasing from them that equipment and we were paying them as customers before the service provision to everybody in the airport, both STS customers and Miami-Dade Aviation Department staff.  So as of February of 2002 we concluded negotiations with them to purchase all of that from them and then at that point we became owners of the equipment and, therefore, we were actually the service providers from that point on.  Before that it was them.  So that at the time it was considered that – perhaps it was explored and, you know, whether we should get a license or not for STS provisioning and so forth.

See Exhibit B, Deposition of Pedro Garcia dated May 21, 2003, at p. 24; See also Exhibit B at pgs. 23-26 and 60-61; Exhibit H, Deposition of Pedro Garcia dated December 15, 2004, pgs. 27-28.  Maurice Jenkins also testified that the County did not operate the telecommunications facility at MIA prior to February 2002, and that NextiraOne did.  Exhibit D, Deposition of Maurice Jenkins dated August 5, 2004, pgs. 144 and 195-196.

Finally, the County erroneously contends that it has consistently complied with the Commission’s regulations and applicable statutory requirements.  However, as demonstrated below, the County deliberately disregarded explicit instructions from the Commission’s staff who had indicated on two occasions that the County was required to obtain a Certificate to operate as an STS provider for the commercial tenants at MIA.  The County, however, never mentions these facts in its Motion to Dismiss.

Specifically, the County failed to inform the Commission that it previously had at least two (2) discussions with Commission staff members in which the Commission told the County it was required to obtain a Certificate to offer STS to the commercial entities at MIA.  Copies of the e-mail communications between the County and Rick Moses of the Commission from 2003 are attached hereto as Composite Exhibit I.  Copies of Pedro Garcia’s notes of his previous communications with the Commission staff in late 2001 and two County drafts of a completed but never submitted application to the Commission for an STS Certificate are attached hereto as Composite Exhibit J.    When asked whether the County’s position regarding the need for applying for a Certificate was, in fact, directly contradicted by the PSC’s stated instructions as given by Rick Moses, Pedro Garcia said, “Yes.”  See Exhibit H, Deposition of Pedro Garcia dated December 15, 2004, pgs. 122-123; See also Id. at pgs. 103-108, 111 and 122-126; Exhibit B, Deposition of Pedro Garcia dated May 21, 2003, pgs. 17-20.

Thus, contrary to its Motion to Dismiss, the County knew and conceded that the Commission told the County that it was required to obtain a Certificate to provide STS to airport tenants upon and after its acquisition of the telecommunications system and operations from NextiraOne LLC in February 2002.  The County ignored the Commission’s instructions.  This was a clear and willful violation of the Commission’s regulations and of Florida’s statutory proscriptions governing STS Providers.  Accordingly, it is the County’s willful disregard for the Commission’s instructions and the County’s clear violation of applicable statutory and regulatory requirements that necessitated BellSouth’s Complaint – not a nefarious scheme to divert the County’s resources from other “more important” issues.

Finally, it cannot go unnoticed that the County invokes the tragedy of September 11, 2001 to justify its disregard for (1) this Commission’s regulatory authority and jurisdiction and (2) Florida law.  It is undisputed that the events of September 11 increased the security needs and obligations of the County in connection with its operation and management of MIA.  However, the need for greater and better security does not authorize the County to avoid the statutory and regulatory obligations applicable to the County’s commercial revenue generating telecommunications business operations at MIA.


The sworn testimony of the County’s representatives and the County’s internal documents conclusively prove that the County’s commercial sale of telecommunications services to tenants at MIA is nothing more than a money- making operation for the County which competes with other regulated telecommunications companies, like BellSouth, for customers.  The County’s offer and provision of STS to airport tenants is thus not to ensure the safe and efficient transportation of passengers and freight through the airport.  Moreover, the entities to which the County is offering and providing STS at the airport are undoubtedly “facilities such as hotels, shopping malls and industrial parks” within the meaning of the Airport Exemption Rule, whether or not they are located inside or outside the physical confines of the airport terminal.  Thus, the County’s STS operations are clearly subject to this Commission’s Regulations and jurisdiction in accordance with Florida Statutes as alleged in BellSouth’s Complaint.

WHEREFORE, BellSouth requests that the Commission deny the County’s Motion to Dismiss for the reasons set forth herein.

Respectfully submitted this 17th day of June, 2005.
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F. 
County Manager’s Memorandum dated September 24, 2002 and related 


Resolution R-1091-02

G.
2002 Marketing Report

H.
Deposition of Pedro Garcia dated December 15, 2004

I.
Copies of the e-mail communications between the County and Rick Moses 


of the Commission from 2003

J.
Copies of Pedro Garcia’s notes of his previous communications with the 


Commission staff in late 2001 and two County drafts of a completed but 


never submitted application to the Commission for an STS Certificate

� As discussed in Part C, infra, BellSouth believes that the County’s Motion is essentially a Motion for Summary Final Order inappropriately masquerading as a Motion to Dismiss.





� Note that Rule 28-106.204(2), Florida Administrative Code applies to proceedings involving disputed issues of material fact.  BellSouth contends that is the character of the instant proceeding, as discussed later in this Opposition.


� These commercial tenants undisputedly include retail shopping establishments, ice cream shops, restaurants, bars, bookshops, drug stores, the airport hotel, business management companies, aircraft maintenance facilities outside the airport terminal building, and other non-governmental and non-airline facilities.  See Miami-Dade Aviation Department’s STS Customer Lists attached hereto as Composite Exhibit A.


� Further, and regardless of this fact, the text of the Airport Exemption Rule requires that the County secure a certificate as an STS provider on the instant case facts.  Although the Airport Exemption Rule says that airport shall be exempt from the other STS rules due to the necessity to ensure the safe and efficient transportation of passengers and freight through the airport facility, the Rule goes on to state:  “The airport shall obtain a certificate as a shared tenant service provider before it provides shared local services to facilities such as hotels, shopping malls and industrial parks.” Rule 25-24.580, F.A.C. (emphasis added).  As stated in BellSouth’s Complaint, the exemption from certification provisions in this Rule simply do not apply to the County, if and to the extent they are consistent with Section 364.339, Fla. Stat.  Section 364.339(3)(a) provides that STS provided to government entities pursuant to Section 364.339 are exempt from Section 364.339(1)(b), and the Commission may exempt such entities from any certification requirements imposed by Chapter 364.  Here, while the County is a government entity, the County is providing STS to many non-government entities.


� BellSouth’s Opposition does not contain an exhaustive recitation of the facts that contradict the assertions made by the County in its Motion, but demonstrates that there are disputed issues of material fact.
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