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State of Florida 

CAPITAL CIRCLE OFFICE CENTER * 2540 SHUMARD OAK BOULEVARD 
TALLAHASSEE, FLOFUDA 32399-0850 

-M-E-M-O-R-A-N-D-U=M- 

DATE: July 7,2005 

TO: Kay B. Flynn, Chief of Records and Hearing Services, Division of the Commission 
Clerk & A inistrative Services 

FROM: Cheryl A. 

RE: 

son, Regulatory Analyst IV, Division of Economic Regulation Q rj‘ 
Application or transfer of facilities operated under Certificate No. 434-W in 
Highlands County from Sebring Ridge Utilities, Inc. to City of Avon Park Utilities 

Please include the attach document in docket file of Docket No. 050314-W. 



1 

9 

12005 12:41 335-5330 SEBEING RIDGE UTIL  PAGE 81 

THE CITY OF AVON PARK 

SEBRING FUDGE UTILTTES, INC, 
-.,--... 1 . I 

AGREEMENT FOR PURCHASE AND SALE 
OF 

WATER SYSTEM 

THIS AGREEmNT, made and entered into t h i s  2 ( ~  day of% d I 
and between the City O ~ A V Q ~  Park, Florida, a municipal corporation of t h e  State of 
Florida (hersafter “CITY”), and Sebring Ridge Utilities, Inc. (hereafter “SELLER”). 

,2004, by 

RECITALS 

The SELLER owns and operates the Water System under the regulation ofthe Florida 
Public Service Commission (FPSC), Certificate Number 434W. 

1. The SELLER is willing to sell the Water 5ystem to the CITY, an4 the 
CITY i s  willing to purchase the water system f ~ q m  the SELLER. 

2, The CITY has held B public hearing on the proposed purchase ofthe 
SELLHK’s Water System a d ,  after consideration, at a rn inhw,  of all the factors 
enmerated in Section 180.301, Florida Statutes, has Jetemined &at such purchase is in 
the public interest. As part of that process, the CITY has examhed the SELLER’S water 
system physical assets, regulatory compliance, the existing financial. stnucture, and .the 
long-range needs and goals of the CITY relative to the provkioa o f  water service to its 
present and hture customers. 

3. The CITY and SELLER we empowered to be bound by the terns and 
conditions set forth in this Agreement. 

ACCORDINGLY, in consideration of the above recitals and benefits to be 
derived fiom the mutual obwrvation of the covenants contained herein, and other good 
and valuable consideration the receipt and sufficiency of which =e hereby acknowledged 
by the CITY and SELLER, the CITY md SELLER agree as follows: 

SIXTION 1. REKITALS. The above recitals are true and correct, and form a 
material part o f  this Agreement. 

SECTION 2. DEFINITIONS. The CITY and SELLER agree that in construing 
this Agreement, the following words, phases, md terms shall have .the following 
meanings unless the context requires otherwise: 

2.1 “Accounts Receivable’’ i s  those billed amounh which customers have not 
paid as of the Closhg Date. 
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“Additional Stock” shall. mem all cowumables; spare parts and other non- 
fured assets. 

2.3 a “Closhe Date” OX ‘’closing’’ shall mean the date as set forth herein on 
which t he  purchase and sde of the Purchased Assets i s  finalized and title 
to dl such Purchased Assets is trimsferred from SELLER to CITY, as 
provided in Section 15.3 ofthis Agreement. 

1 

2.4. “Cqmmitment” shall. mem the title commitment to be obtained by CITY 
with respect tu the Real Property purchased by CITY as provided in 
Section 6 of this Agreement. 

2.5. 

2.6. 

2.7. 

2.8, 

2.9, 

“Easements” means those rights, privileges, easements, licenses, 
prescriptive rights, rights-of-way, and rights to use public and private 
roads, highways, sheets, and other areas owned and/or used by SELLER 
in connection with the construction, reconstruction, installation, 
maintenance and operation of the utility system which are to be purchased 
by CITY as part of the Pwchased Assets. 

“Latent Defects” mems hidden, not apparent, or unobserved defect due to 
faulty material, manufacturing, construction, environmentdl pollution 01 
other reason that existed on or prior to the Closing Date. 

,cLCbg~C~ntracts’’ m e a s  any contract for goods or services executed by 
SELLER and any third party, which continues in force and effect after 
closing. 

“Pemitted Exceptions,” m e w  those permitted exceptivns to OK 
conditions upon title to the Red Property and Easements sold to the CITY, 
which me listed. 

“Purchased Asqets” means all that real, personal and intangible property 
which forms the Water System as fwthet delineated in Sections 3 and 4 of 
this Agreement which a e  to  be sold by SELLER to CITY’pursuant to th is  
Agreement . 

2.10. “Real Prom-&’’ means the real property described in Exhibit “A’’ to this 
Agreement, which Will be part of the Purchased Assets being sold by 
SELLER to CITY pursuant to this Ageernent. 

2-11 - “Wnbilled Revenue” means the revenue due SELLER for that period of- 
-time where service is provided from the latest billed date to the Closing 
Date. Unbilled revenue i s  calculated by a proration ofthe number of days 
of each cwtomei’s first billing period following the Closing Date. 

2.12- “Water System” means the entire water production, storage, treatment, 
transmission and distribution system (includhg r:eGords, rights, permits 
and licenses, and consumable items) currently o w e d  and utilized by the 

2 
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SELLER in the Sebring Ridge service sea, in i ts water service and which 
forms part of the basis of the Pwchased Assets. 

SECTION 3. .PURCHASE ANI) SALE OF WATER S_YSTEM ASSETS, 
The SELLER, pursuant to the circumstances noted in the Recitals above, agrees to sell 
and &te CITY agrees to buy the Water System, consisting ofthe real, personal and mixed 
property used or held fix use in connection with the Water System, hereafter referred to 
a5 the “Purchased Assets”. The Purchased Assets shall not include the Excluded Assets 
described in Subsection 4.8 below. 

SECTION 4, PURCWSED AS SETS^. On t he  Closing Date, SELLER shall 
sell, assign, transfer, convey and deliver to CITY, and CITY shall pupchase, accept and 
pay for all of &e right, title and interest, in md to the following property and assets: 

4.1 Real Property. The Real Property and interests in Real Property, owned 
by the SELLER, as described in Exhibit “A” hereof, whereupon water production, 
storage, treatment, transmission, and distribution facilities and other water service 
facilities are located. 

4.2 Easements and Other R-. All rights, privileges, easements, licenses, 
prescriptive rights, rights-of-ways, and rights to use public and private mads, highways, 
streets, and other areas owned andlor used by the SELLER in connection with the 
c~n.~tmction, reconstwction, installation, maintenance and operation o f  fhe Water Sydem 
and the Purchased Assets (collectively referred to as the “Easements”). The CITY 
acknowledges .that there are a number, not to exceed four (4), ofthe SELLER’S 1 and 2 
inch water lines that do not have ea5ement~ =socialed with them. The CITY also 

’ 

aclrnowledaes that there i s  approximately 150 feet qf ai,x-inch water line that i s  not 
associated with an easement. The CITY sprees that the aforementioned conditions 
will not be the SELLER’S responsibility at the time of closing. 

4.3 Plant and Other,Facili&tg. The following assets owned by the SELLER 
and used or held for use in connection with the Utility System, as more specifically 
described in Exhibit “D” hereof, inchding all water production, treatment p l a t ,  storage, 
treatment, transmission, distribution, pumping, and other water facilities of every kind 
and description whatsoever iuFluding without limitation, all trade fixtul-es, leasehold 
improvemq~ts, pmps ,  generators, controls, transmi ssiou pipes or f a d  ities , valves, 
meters, service ~omect i0~5,  and 43. other watm service connections, and all other water 
physical facilities and property installations in use in connection with the operation of the 
Water System by the SELLER. + 

4.4 Equipment - Inventory of all equipment, vehicles, tools, parts, laboratory 
equipment, office equipment and other personal property owned by the SELLER and/or 

utilized by the SELLER exclusively in connection with the operation of the Water 
System. 

4.5 CuFtorner Records and Supplier Lists; Plans and Specificaths. All 
cwent customer records and supplier lists, as-built swveys and water phn5, plats, 
engineering and other drawings, designs, blueprints, plans and specifications, any and dl 
reproducible documents, mylars, sepias, electronic files, and other original documents 

3 
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used 01: held for use with the Water System, accounting and customer records m d  all 
other information and business records in the possession o f  the SELLER that relate to the 
operation ofthe Water System. The  SELLER may make copies of its books, plans and 
records, at its expense, before transferring the original ox copies ofttre books, plans and 
recoxds to the CITY. These documents shall. include my such documents related tQ 

work-in progress, if any, 

4.6 Permits, Licenses, and ApprOvals,-Lt+g~ and Other rights. Subject to all 
necessary regulatory approvals and to all. conditions, limitations or restrictions contained 
therein, all existing original certificates, permits and other gavemental  authorizatioas 
a d  approvals, leases, or other rights of any kind in the possession of SELLER necessary 
to operate and maintain the Utility System in accordance with all governmentd 
requirements- The CITY agrees to execute necessary fo rms required by governmental 
agencies to transfer and to assume SELLER’s future obligations under said pernits and 
approvals. These certificates, permits, and approvals shall include any such ceItificates, 
pemnits, and approval$ related to work-in-progress, Lf any. 

4.7 S m i c e  Aredcustomers. T h e  SELLER shall transfer dl rights for 5eAce 
to the CITY for the Water Systetn md inchsive of all customers. 

4.8 Excluded Assets. The following assets of SELLER regarding the Water 
System shall not be include4 in the assets conveyed to CITY as part ofthe Purchased 
Assets. 

a. 
b. SELLER’s accounts receivable; 
C. SELLER’s unbilled revenue; 
d. 

SELLER’S cash and SELLER’S bank account; 

Federal, State or Local Tax or other deposits (excluding customer 
deposits) maintained by SELLER with m y  governmental authority or 
utility for SELLER’s use and benefit; 

e. SELLER’s prepaid expenses. 

4.9 Construction Work-in-Progress. The construction work-in-progress and 
Ofher Open contracts sold by the SELLER and purchased by CITY. 

SECTION 5- PURCHASE PXUCIE AND PAYMENT- 

5.1 Cash C o m m .  The CITY agrees to pay to SELLER on the Closing 
Date, and the SELLER agrees to accept for t h e  Water System the m o u n t  of$l.X m i k m  
to be paid in the following manner: $500,000.00 down at the time of closing and the 
balance plus 4 % APR to be paid in five equal installments on the annivmwy ofthe date 
of the closing beginning in the year 2006. 

5.2 other Considerations. The City agrees that the SELLER or the 
SELLER’S designee may connect 20 single-family residential units to the Water System 
at no cost to the SELLER. Th,e ,CITY agrees to i8Sue gfi instrurnenLto the SELLER 
pledaing the revenues of the Water and Sewer Fund as security for the amounnt self- 
financed by the CJrx,,The CITY agrees t?,a?lqw the SELLER to have the used 

4 
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parts from the easeou3 chlorine syystern,when and if the CITY converts to a liquid 
chlorine system. 

SECTION 6, TITLE EVIDENCE. The CITY Attorney shdl issue a title 
commitment and policy for atl Owner’s ALTA Form B Marketability Policy in favor of 
the SELLER in &e mmnt of the highest insurable value as permitted by the title 
insurance campy, licensed in Florida as selected by t he  CITY in its sole discretion. 

AS to t h e  Easements being purchased, the CITY shall be permitted to examine the 
title to each Easement held by the SELLER. Upon completion ofthe t i t le examinations 
ofthe Easements by the CITY, the CITY and SELLER agree to review the marketability 
of title of each title examined and if said title i s  marketable, the SELLER agrees to 
transfer to the CITY said Easement with full warranties. In the event t i t le to said 
Easement, is not marketable, within fifteen (1.5) days of being notified of the condition o f  
title to the said Easements, the CITY shall notify the SELLER in Writing, spc~ifymg the 
defects to  title, Thereupon, the SELLER shall have thirty (30) days to remove the defect 
from said title and produce marketable title. It the SELLER is unable to produce 
marketable title within thirty (30) days, then the CITY shall have the right to accept title 
“as is” or the CITY may terminate this Agreement without liability by either party to the 
other. h e  CITY is hereby placed on notice that the SELLER is generally maware ofzhe 
condition of title to.the Easements received by the SELLER k o a g h  the years. In the 
event, the SELLER is unable to c u e  f i e  defects in the title to the Euement, then, the 
SELLER shall specially wmant title tu said Easements representing that the SELLER 
has committed no act that would result in the placement of a mortgage, lien, claim or 
Other encumbrance of any type or nature on said Easements. In the event the CITY 
chooses not to perform a title examination on an particular Easement, or i t  cannot be 
determined if the SELLER currently has title to said Easement in its name, then the 
SELLER’S Easement rights shall be transferred to  the CITY without any warranty of title. 

As to the Real Property, the CITY shall have fifteen (15) days from receipt of the 
Title Commitment within which to examine same. If the CITY finds title, as shown on 
the C o m m e n t ,  to be defective (i.e., matters which render title unmarketable in 
accordance with the title standards adopted by the Florida Bar and are not Permitted 
Exceptions), the CITY shall w i t h  fifteen { 15) days notify the SELLER h Writing 
specifying the defect(s), provided that if the CITY f&ls to give fhe SELLER written 
notice of defect@), the defects shown in the Commitment shall, anything in this 
Agreement notwithstanding, be deemed t~ be waived a$ title objections to closing this 
transaction and the SELLER shall bc under no obligation whatsoever to take my 
corrective action with respect to same nor to warrant title to same in its statutory warrant 
deed of conveyance. If the CITY has given the SELLER timely written notice of 
defectis) and the defect(s) render the t i t l e  other than as requked by the Agreement, the 
SELLER shall. use its reasonable effort$ to cause such defects to be cured by the Closing 
Date. h the vent that defects are timely raised and the SELLER, after exercising all. 
reasonable efforts, cannot clear same prior to the losing Date, then, in that event, the 
CITY shall have the right to pur~hase the Real Prapem in i ts  then existing condition of 
title, or to rescind and terninate this Agreement without liability by either p m  to the 
other. Notice of such election shall be given by the CITY to the SELLER, h writing, as 
contemplated in .this Agreement, within the time herein prescribed. 

. 

5 
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SECTION 7. ~PPRESENTATIONS AND,WARRANTES OF SELLER- The  
SELLER represents and warrants to CITY that: 

7-1 Organization, ,StmdingmnPower. The SELLER has all requisite power 
and authority t o  own, lease and convey the assets and real property that comprise the 
Water System, md to conduct its businesses related thereto as i t  is currently being 
c onducfe d. 

7.2 Authority For Aareement. The SELLER has the power and authority to 
execute and deliver this Agreement and to carry out its obligations hereunder. ?%.is 

Agreement has been duly authorized by dl action required to be taken by the SELLER, 
has been duly executed and delivered by the SELLER, and constitutes a valid and 
binding obligation of the SELLER, enforceable in accordace with its t e n s .  

7.3 Good and Marketable Title. Subject to the Permitted Exceptions, the 
SELLER has good and marketable title to the Purchased Assets with the exception of the 
Easements and other rights as set forth in Sections 4.2 and 6. 

7.4 
lessor or lessee. 

Leases. None of the Purchased Assets are subject to any interest of any 

7.5 No Governmental Violations. The SELLER is not aware and has not been 
notified of the existence of my violatiom of any govewen td  rules, regulations, 

permitting conditions or other govemcntal  requirements applicable to the ownership, 
maintenance or operation of th.e Water System. 

7.6 No Record Violations. The SELLER is not aware and has not been 
notified of any restrictions or conditions of record, which would adversely affect the use 
of h e  Water System m the Real Property or EaSements. 

7.7 Absence of  Chapnes. After the date of the execution of this Agreement, 
the SELLER shall not; 

(1) make any changes in the condition of properties, assets, liabilities, 
business or operations other than changes in the ordinary course of business which are 
not, either in any case or in the aggregate, materially adverse to the operation ofthe 
Water System . 

(2) dispose or create debt conce&g any o f  the Water System’s assets 
or properties of material value (h excess of$5,000) except in the fulrtherance of t h s  
Agreement, except in the ordinary c0w5e of  business and except with the CITY’S 
consent, which shdl  not be unreasonably withheld, delayed or conditioned. 

(3) subject to available administrative remedies pursuant to Chapter 

6 
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I. 20, Pl~xida Statutes, or m y  administrative or judicial procedures or proceedings 
applicable to particular permits, intentionally fail to compIy with all Utility System’s 
permit requirements; and 

(4) fail to seek or obtain any necessary permit extensions or renewds 
so that said permits are valid, extended or seeking extension as o f t h e  Closkg Date. 

7.8 Disclosure. No representation or warranty made by the SELLER in this 
Agreement contains my untrue statement of material facts or urnits to state any material 

fact required to make t h e  statements herein contained not misleadhg. Should the 
SELLER become aware that any o f  the ~epresentations or warranties of CITY provided 
for herein are, or may rcamnably be, materially untrue or incorrect, SELLER will 
promptly advise the CITY of same, in writing, specifying in reasonable detail. the reasons 
why the SELLER believed such representations or warranties of CITY are, or may 
reasonably be, uz3true or incomct. 

7.9 S d v d  of Cqvemts+. SELLER agrees that i t s  representa~ons and 
wmmties set forth herein are true and correct as of  the date o f  the execution hereof, shall 
be true and correct at the time ofthe Closing Date, and shall survive the Closing Date. 

7-10 Necessarv Governenti4 Permits and App~ovals. As o f  the Closhg Date, 
the SELLER wmmts that it shall transfer to the CITY all necessary governmental 
permits and approvals such that the CITY can operate the water system at their respective 
permitted volume capacities. 

7.1 1 No Violation by Virtue o f  Execution. The execation, delivery and 
performance of this Agreement will not violate any provision. of law, ordel- of any court 
or agency of govement, the Articles of Incorporation or any by-laws of the SELLER, ox 
any indentwe, agreement, or other i n m e n t  to which the SELLER i s  a paxty, or by 
which it is bound. 

7.12 Location of Plants. The water plans and wells used in the operation ofthe 
Water System are located on the Real Property and Easements, and the use of such water 
plants, well on the Real Property does not violate my zoning c&cations, special 
exceptions or variances in a m m e r  which would prohibit or materially kterfere with the 
operation and maintenance of such water plants. 

, 

7.13 AsSiqunm$ of Certain Agreements. The SELLER agrees that it shall 
obtain all necessary assignments, consents, and approvals in order to assign .th& 
agreements to the CITY. 

7.14 No Construction. There is no constructiun work in progress on .the Real 
Property. 

7.15 In&j-pmtion and Documents Provided- SELLER has provided all 
documents md information requested in fwtherance of this Agreement by CITY in 
relation to the Water System and Purchased Assets which are available or can be 
reasonably available to SELLER. 

7 
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7.16 Lead and CoDDer Ride Compliance, The SELLER agrees to obtain an 
approved compliance plan ~ t h  the appropriate governmental agencies for ~ompliance 
with State and Federal d e s  regarding levels of lead a d  copper in the water system 
sanlplhg m d  testing pursuant to the plan, and shall have submitted to the appmprbte 
governmental agencies the analytical results of the first series of sampling and tes~ing OD 
the appropriate forms prior to Januasy 24,2005. 

7.17 Sewer Utilitv: Seller grants ta City right of first refusal to purchase 
Seller’s Sewer utility if Seller decides to sell said sewer utility. City agrees to terminate 
water service if Seller notifies City that a customer is two (2) rnozfths delinquent in 
payment of the sewer bill. The CITY agrees to not compete with the SELLER in the 
providing of w astewater collection and treatment seTvkes* 

$ECTION 8. CONDUCT FENDING CLOSING. The SELLER covenants that 
pending closing: 

’ 8.1 Business Conduct. Except as o t h e r ~ k e  consented to in writhg by CITY, 
whose consent shall not be unreasonably withheld, delayed or conditions, for the period 
beginning on the date o f  execution of this Agreement and ending on the Closing Date, 
SELLER shall: 

(1) operate the Water System in, and only in, the usual, regular and 
ordinary course and nevertheless comply with a11 applicable governmental requirements 
and law; 

(2) maintain all of the Water System’s materid stmcmes, equipment, 
permits, Real Property, Easement a d  other tangible personal property in good repair, 
order and condition, ex~ept for depletion, depreciation, ordinary wear and tear md 
damage by unavoidable c a s d 9 ;  

(3) keep in full force and effect insurance comparable in m o u n t  and 
scope of coverage to insurance now carried by it for the Water System; . 

(4) 
agreements, contracts and instruments relating to or affecting the Utility System’s 
properties, assets and operation; 

perfom in all material respects all of its obligations under 

(5) subject to available administrative remedies pursuant to Chapter 
120, Florida Statutes, or any administrative judicial procedures QT proceedings applicable 
to particular permits, comply in ail material respect with all. statutes, laws, ordhmce~, 
d e s  and regulations applicable to it and to the operation of the Water System; 

(6)  pronqtly advise the CITY, in writing, of any material change 
which adversely affects the operation of t h e  Water System; 

(7) not enter into m y  transaction, including without limitation, the 
purchase with an associated debt, sale or exchange or property the value of which 

8 
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exceeds $5,000 (as defmed in 7,9.(2), which relates to the Water System, except in 
furtherance of this Agreement with the CITY. 

(8) subject to avaiilable administrative remedies p~lrsumt to Chapter 
120, Florida Statutes, or m y  administrative or judicial procedures or proceedings 
applicable to particular permits, comply with all. WateI System permit requirements and 
obtain or seek all necessary permit extensions ox ~enewflfs with no additional operational 
or capital obligations such that 5 ~ d  permits or applications are valid as of the Closing 
Date. 

8.2 Risk of Loss. The SELLER shall bear the risk of loss, damage or 
&&nction of the Purchased Assets by fire OF other casualty prior to and including the 
Closing Date. If my portion bf the Pwchased Assets is dmaged by fire, act o f  God or 
o&er casualty before the  Closing Date, the CITY shall have the option of (1) taking the 
Purchase Assts as is, without reduction in price, together with the SELLER’S assignment 
t o  the CITY of all rights under i ts insurance policies and all of the jflswmce proceeds, if 
my; or (2) taking the Purchased Assets, as is, with a reduction in price, mutually agreed 
to by SELLER and CITY; or (3) terminating this Agreement without liability by either 
party to the other. 

8.3 No Transfers or Encumbrances. From and after the date of the execution 
of this Apernent, SELLER will not, without the prior written consent ofthe CITY, 
which shall not be unreasonably withheld, dispose of, hypothecate, or encmber any of 
the Purchased Assets, with the exception of any transactions occu&g in the ordinw 
course of SELLER’S business. 

8.4 Access to,,&ords. The SELLER Will at all. t h e $  cooperate by providing 
reasonable access, upon prior witten notice (not less than forty-eight (48) hours in 
advance), to their records and facilities applicable to the Water System for inspection to 
assist in acquainting tihe CITY’S operating and administrative personnel in the operation 
of the Water System; provided, however, that no such inspection shall. materially interfere 
with the operation ofthe Water System or the day-to day activities of the SELLER’S 
personnel 

8.5 Performance of Closing Conditions. The SELLER shall. perfom all of the 
conditions to closing, which should be performed by the SELLER prior to the Closing 
Rate as provided herein. 

8.6 Insurag.  Prior to dosing, the SELLER shall maintain adequate fire and 
extended coverage insurance to cover: the cost of my repairs to the Purchased A ~ s e t ~  that 
may be required by casualty damage. 

X.7 Examination m,d Inspection. The SELLER wdl. permit reasonable 
examination by the CITY’S authorized representatives of all existing contractual 
obligations, physical systems, assets, real estate, rights-of-way, easements and hventmies 
which are utilized by the SELLER in connection with the Water System. NO such 
examination by the CITY’S authorized representatives shall. interfere ~ i t h  the SELLER’s 
operations of the Water System or the day-to-day operations ofthe SELLER’S personnel. 
The SELLER shall make these assets and records available for examination by the 
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CITY’S authorized representatives at reasonable times and upon request from the CITY. 
Such facilities will be properly maintained by the SELLER within h e  custom and usage 
of the water industry in Florida until the Closing Date. 

‘ SECTION 9. REPRESENTATIONS ANID WARRANTIES OF CITY.. The 
CITY represents and wmmts to the SELLER, as follows: 

9.1 Organization, Standing and Powex of CITY. The CITY i s  a municipal 
corporation duly chartered and validly existing under the laws of .the State of Florida and 
has all. requisite municipal power and authority to enter into this ABeement, to own and 
lease real and personal property, and to carry aut and perform the terns and provisions o f  
the Agreement, 

9.2 Disclosure. No representation or warranty made by the CITY b this 
Ageement contains or will contain any untrue statement of material facts or omits or will 
omit to state any material fact requked to malie the statements hereizl contained not 
misleading. Should the CITY become aware that any o f  the representations or warranties 
of SELLER provided for herein are, or may reasonably be, materially wme or incorrect, 
CITY will promptly advise the SELLER of same, in writing, specifyitlg in reasonable 
detail. the reasons why the CITY believes such repnxntations or wmanties of SELLER 
are, or may reasonable be, untrue or incorrect. 

9.3 Litigation. There are no actions, 5 u i t 5 ,  or proceedings at law or in equity, 
pending against the CITY before any Federal, State, municipal or other court, 
administrative QT governmental agency or instrumentality, domestic or foreign, which 
affect the CITY’S ability to enter into and perform this Agreement. The CITY shall have 
the continuing duty to disclose up to and including the Closing Date, the existence and 
nature of all pending judicial or adminktrative suits, actims, proceedings, and orders 
which in any way relate to  its ability to perform its obligations under the Agreement. 

9.4 Pablic Interest. The CITY has fulfilled and complied eth the provisions 
of Section 1 8O.3O1, Florida Statutes (2004), relative to the purchase and sale of 
Sl3,LER’s wate1 systems prior to the CITY’s execution ofthis Agreement. 

9.5 
conditions to closing, which. shodd be performed by the CITY prior to the Closing Date 
a$ provided herein. 

Perfonngnce of Closing Conditions. The CKTY shall perf’om all of the 

9.6 Swvivd of Covenants. The CITY agrees that its representation and 
warranties set forth herein arc true and correct as ofthe date ~ f t h e  execution hereof, shall 
be true and correct at the time of the Closing Date, and shall survive the Closing Date. , 

9.7 Delivery of  Resolution. T h e  CITY will deliver to SELLER a certified 
copy of a resolution of the CITY COUNCIL approving the CITY’s execution and 
~rformancs of th is  Agreement within five ( 5 )  business days of CITY’s execution hereof. 

9.8 Nq,,Conflicts. The execution, delivery and perfurmmce of this Agreement 
will not violate any provision of l a y  order of my court or agency of  government, the 
charter of the CITY, or any administrative regulation or decree, or any provisim of the 
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Constitution or the laws of the State of Florida relating to the CITY or its affairs or my 
ordinance, resolution, agreement, hdsnture, Icae, or other instnlment to which the CITY 
i s  a party, subject to or by which it is bound. 

9-9 Police Power. Subject to the poIice power of the CITY and its ability to 
charge its prevailing capital charges, the CITY shall after closing fulfill the SELLER’S 
obligations to fujrnish water services as of the date of Closing. The CITY shall serve all 
existing customers who comply with ordhmces and resolutions ofthe CITY. IT is the 
CITY’s intent to serve those potential. customers not connected to the system located in 
fbe area described by Exhibit “A”- 

9-10 CITY Actions. The CITY shall take no action inconsistent with it5 
expIess obligations under the terns and conditions of this Agxeement. The CITY m b e r  
covenants that all its expwss obligations under the terns and conditions of t h i s  
Agreement shall survive the Closbg Date. 

9.1. I. inspections. All inspections of the Water System by the CITY or its 
repsentatives perfomed pursuant to this Agreement shall not materially interfere with 
the operation of the Utility System or the day-to-day activities of the SELLER’S 
personnel. 

9.12 Presexlration af,Service Area. In the event the CITY becomes awarethat 
the sexvice area (as described by Exbbit “A) is threatened or infringed upon, then, the 
C m  shall give &e SELLER notice of said threat or hfrhgement. Whether or not 
notified by the CITY, .the SELLER shdl be pemitted to take my action it deems 
necessary to protect i ts  rights and interest as set forth in Section 5.2, above. However, the 
SELLER sM1. not be permitted to pursue any action in a manner ushg the CITY’S name 
or capacity for the SELLER’S use and benefit& 

SECTION 10. ADDITONAL CONDUCT PENDING CLOSING. The CITY 
and the SELLER covenmt with each other that pending the closing on thh transaction, 
neither shall obstruct, binder or interfere in the operation ofthe Water System by the 
SELLER or with the processing and consideration by governmental agencies of my 
applications or petitions filed by tbe SELLER or CITY that are related to the Utility 
System. SELLER shall execute 41 necessary documents to assist in securing necessary 
governmental approval(s) for the renewal, expanded use, and transfer o f  said permit, and 
shall use its ’best efforts to assist the CITY in obtaining all S ~ I G ~  necessary governmental 
approvals, 

BEGTION 11, ADWSTMENTS AND PRORATIONS: CLOSMG COSTS. 
At the t h e  of closing, the parties covenant and agree that the fdlowing adjustments shall 
be made: 

1.1 - 1 Latent Defect Escrow Account. Both unbilled revenue and accounts 
receivable are owned by the SELLER, yet shall be deposited into a Latent Defect Escrow 
Account. Said account shall be maintained by the CITY in m interest bearing account, 
drawing interest at prevailing and available rates of interest €or a period o f  two (2) years 
from the date af Closing. During such term the CITY upon discovery of any Latent 
Defect may dxaw upon such account to correct and cute the Latent Defect. The CITY 
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shall provide written notice of the discovery mcl repair of m y  such Latent Defect. While 
the SELLER may object or contest a determination by t he  CITY as to the existence of or 
cost to  repair or GUX any Latent Defect, the CITY is  entitled to draw upon the account, at 
i t s  sole discretion, to qxi.ir or cure any Latent Defect it determines to be a threat to the 
public welfare, health and safety o f  i t s  citizcm, At the end of the  two (2) )teas tern, the 
CITY shall transfea all amounts remaining in the account, plus interest to the SELLER. 

' The SELLER shall only be liable for the Costs to cwe the Latent Defects 
to the extent ofthe Latent Defects Escrow Account. Costs to cure Latent Defech in 
excess of the mount contained in the Latent Defect Escrow Account shall be bone  
solely by the CITY. 

As to Easements or the failure of m underground facility to be located in 
an Easement, the CITY shall provide written notice to the SELLER of the discovery o f  
this type of Latent Defect. The SELLER shall have the right to resolve or c u e  my defect 
based upon an Easement or failure of any underground facility to be located within atl 
Easement within one hundred twenty days (120) prior to the CITY taking any remedid 
action unless the CITY determines that such action must be taken immediately to avoid a 
Weat to the public health safety and welfare o f  i t s  citizens or the general public. h y  
remedial action required by the CITY for curing d l  Latent Defects resulting from an 
Easement or an underground facility failing to be located within an Easement is limited to 
a total reimbursement from the Latent Defects Escrow Account i..n an mount not 
exceeding ten thousand dollars ($10,000) total for all OGGLUTCI~C~S. However, such 
limitation on reimbursement shall not apply to Real Propefiy and Easement titles filly or 
specialty wananted by the SELLER. 

1 1.2 Invoices Prior to Closing. The SELLER shall request d1 o f  i ts 
suppliers and vendors to submit final. invoices for services, materials, and supplies, 
including electricity for the period up to and including the Closing Date. The SELLER 
shall be responsible for, and shall provide to the CITY, upon request, evidence ofthe 
pawent of dl such invoi~es. 

1.1-3 Time of,,Proration. All adjustments and prorations shall be 
calculated as of 1 1 :59 p-m. of the Closing Date. 

1 1 -4 Corrective Instruments. SELLER shall pay all costs o f  recording 
my releases, satisfactions or corrective instruments, if any. 

11, S Special Assessments. SELLER will pay certified, confirmed or 
ratified specid assessments or rnunjcipd liens prorated as of the date o f  Closing. 

1 I .6 m e s  or Regulatory Assessment&. SELLER shall, pay any taxes 
on gross receipts or regu1atm-y assessment fees incurred by SELLER as of the Closing 
Date. 

1 1.7 Wt i l i ty  Bills. The bills for electricity and other utility services for 
the month in which t 3 i s  Closing shall take place shall be prorated between the parties at 
Closing and arrangements made for the appxopriate utilities to bill CITY for services 
rendered subsequtmt to the Closing. 

12 
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11.8 Ofher Prior Bills, SELLER shall. pay all bills for other services, 
materials and supplies rendered in connection with the operation of the Utility System 
prior to  the Closing Date. 

1 I. -9 Documentary Stamps. The SELLER shall. pay all documentary 
stamps, on .the deeds of conveyance o f  Real Property and Easements included in the 
Purchased Assets. 

1 1.10 Title Insurance. The CITY shall pay the Title Insurance md all 
related costs. 

A@ 
and 

SECTION 12, XmEM,NITIES. Except a$ otherwise provided for in this 
meemept, the SELLER shall indemnify md hold the CITY, its representative agents 
employees harmless from and against any and all claims, liability, demands, 

damages, surchgrges, refunds, expenses, fees, fines, penalties, suits, proceedings, actions 
and fees, including damage to property or propel-ty r&.ht-$ that may arise from 01- are 
related to third party claims arising from or d a t e d  to acts, errors, or omissions ofthe 
SELLER, its agents, employees, servanb, licensees, invitees, or contractors or by my 
person under the control, ox direction of the SELLER arising out of (1) its operation, 
rnaintenmce, or management of the Water System up to and including the Closing Date, 
(2) any other local, State, or Federal enforcement case that may be later filed after the 
Closing Date related to alleged or actual violatiohs of local, State, or Federal laws, rules, 
ordinances, policies, or recpirernents that occurred prior to OT on the Closing Date, Tr;r 
addition, SELLCR shall indemnify and hold the CITY, its representative’s agents, and 
employees harmless from environmental pollution on the Closing Date located wifhin the 
property shown on Exhibit ‘‘€3”. 

To the extent permitted by law without waiving sovereigu ktxnunity and except as 
otherwise provided for in t h i s  Agreement and subject to Section 768.28, F.S. the CITY 
shall. iodemnify and hold the SELLER, i t s  representative agents and employees harmless 
form and against any and all third party claims, liability, demands, damages, surcharges, 
refunds, expenses, fees, fines, penalties, suites, proceedings, actions and fees, including 
damage to property or property rights that may wise from or which are dated  to the acts, 
enw$, or missions of the CITY, its agents, employees, servants, licensees, i n ~ t e e s ,  or 
contractors or by any person mder the control or direction of the CITY arising out o f  (1) 
i t s  opetation, maintenmce, or management of the Utility System subsequent to the 
Closing Date, (2) any other local, State, ox Federal edorcement case that may be later 
filed after the Closing Date related to alleged or actual violatioris of local, State, or 
Federal laws, rules, ordinances, policies, or requirements that occurred subsequent to the 
Closing Date, related to the Utility Systems. 

+ 

13.1 Location of Closing. The place of closing shall be in Sebrhg, Florida at 
the law offices of Michael M. Disler located at 329 S. Commerce Avenue, and such 
dosing shall occur on ox before January 25, 2005, (the “Closing Date”). Notwithstanding 
anything to t h e  contrary, the. Closing of this transaction shall take place upon the deliveq 
of the Pwchase Price to the SELLER ixi the manner and on the date provided for jx, this 

13 
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Agreement. The parties may mutually agree to alter the Closhg Date upon written 
addendum to .this Agreement. 

SECTION 34. CLOSING DOCUMENTS AND PROCEDURES. 

14.1 Deliveries from SELLER. The following documents shall. be delivered 
by the SELLER to the CITY for a reasonable opportunity to review and shall be executed 
on the Closing Date. 

(1) Wmanty deeds to all of the Real Property owned by &e SELLER 
conveying to the CITY all of the  SELLER’S right, title and interest in all such property 

and warranting that such Real Property is free and clear of all liens, claims md 
encumbrances; 

(2) Instruments of conveyance, in appropriate recordable form, o f  all 
the Easements conveying to the CITY all of its right, title and interest in all such 
Easements, together with all utility improvements thewto; 

(3) General assignment to and assumption by the CITY of all other 
interests in the Property, together with a general assignment of all, Contracts, 

Agreements, permits and approvals as provided far in the m m e r  specified in the 
Agreement; 

(4) Bills of sale or other documents of assigment m d  amfer, with 
full. warmties of title as specified in this Agreement, to all Water System assets; 

( 5 )  
thereof to be delivered at Closing); 

Copies of all business records sold to the CITY hereby (originals 

(6)  Copies of all pennib, governmental authorization$ and approvals, 
together with applications for transfer app~ovals from any and all agencies that have 

, issued said permits, authorizations, a d  approvals (originals thereof to be delivered 31 
Clo 5 ing); 

(7) Such other affidavits and acknowledgements as the title company 
shall reasonable request in order to cause the title company to issue the policy evidencing 
marketable title as contemplated herein; 

(8) A copra te  officer’s certificate canfirming that the SELLER’S 
warranties hereunder are true and correct as of  the Closing Date; 

Evidence of insurance as contemplated by Subsection 8.1(3) 
hereof; and 

(1 0) Such other instruments and documents, in form approved by the 
CITY’S counsel as may be reasonably required in order to t rmfh  ownership and 
possession o f  the Puxchased Assets to the CITY; provided that none of such documents 
shall result in ally additional liability on the part o f  SELLER not otherwise provided for 
in th is Agreement. 

L 
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14.2 Deliveries from the CITY. On the Closing Date, the CITY shall pay the 
Purchase Price by delivering Federal funds to the SELLER in the amount due SELLER 
a5 provided in Section 5 ofthis Agreement. The ClTY shall also deliver at the Closhg, 
the executed form of an assumption o f  the agreements set forth in Section 2 1 of this 
Agreement, an assumption ofthe leases, permits, agreemen&, approvals and other 
interest in the Purchased Assets being assigned by the SELLER, as provided ’by the 
SELLER prusuant to Subsection 16 hereof, and a certified copy of a resolution of the 
CITY approving this transaction, if not previously delivered to SELLER. Said 
documents shall. be executed on the Closing Date. The assignments md assumptions 
being prepared by the parties may be incorporated into one document at the convenierice 
o f h e  patties. The CITY shall. also deliver at Closing: (a) such affidavits and 
acknowledgements as the title company shall. reasonably in order to Cause said title 
company tu issue a title insurance policy evidencing a marketable title in CITY; (b) a 
CITY Ofher’s Certificate confirming that the warrm’tks of CITY’s set forth in this 
Agreement applicable to the Closing are true and correct as of the Closing; and (c) such 
other instruments md documents as SELLER’S Counsel may reasonably r e q ~ e ,  in form 
approved by CITY’s Counsel, in order to transfer possession and control of the Pwchmed 
Assets to CITY, provided that none of such documents shall result in any additional 
liability on the part of CITY not otherwise provided for in this Agreement. 

SECTION 15 RESPON?SIBILITY FOR PROFESSIONAL FEES AND 
COSTS. Each party hereto shall be responsible for its own attorheysf fees, engineering 
fees, accounting fees and other costs in connection with the preparation and execution o f  
t&. Agreement, the closing of the t~msaction contemplated herein and in connection with 
a11 judicial and administrative proceedings related to the acquisition of the Water System. 

SECTION 16. OMICIISSIONSI The SELLER and the CITY wmmt to the 
other that the transaction contemplated by this Agreement i s  a direct, private transachxr, 
bemeen the SELLER and the CITY without the use of a broker or commissioned agent. 

SECTION 17. NOTICE?; PROPER FORM. Any notices required or allowed 
to be delivered hereunder shall be in writing and may either by (I} hand delivered, (2) 
sent by recognized overnight courier (such iis Federal Express) or (3) mailed by 
certificate or registered mail, return receipt requested, in a postage prepaid envelope, and 
addressed t o  a party at the address set forth opposite the party’s name below, or at such 
other address as the party shall have specified by witten notice to the other party 
delivered in accordance herewith: 

SELLER: Sebring Ridge Utilities 
3625 Valerie B h d  
Sebring, FL 33870 

CITY: City of A w n  Park 
110 E. Main St- 
Avon Park, FL 33825 

15 
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Notices personally d e l i v d  by hand or sent by owmight courier shall be deemed given 
on the date of delivery and notices miled in accordmce with the foregoing shall be 
deemed given three (3) days after deposit in the U.S- mail. 

#&CnorU 19. ENTIRE AGREEMENT- This instrument constitutes the entire 
mwment between the pareies and supersedes all previous disc1lssiotls, undastandings, 
and agsments between the parties relating to the subject matter of this AgrerneM. This 
Weernent may not be changd, altered or modified except by an instrument in WritinE 
signed by the party against whom enforcement of such change would be mu&. 

SECTION 20. AMENDMENT. Ammdments to and waivers to the pmvision~ 
ofthe Agreement shall be made by the parties only in writing by formal amendment. 

SECTION 21, ,@PLSCABLE LGW + This Agreement shall be construed, 
~ ~ n t r o l l d ,  imd interpreted according to the laws ofths State ofFlorida. 

IN WITNESS WElF,REOF, the patties hereto have executed this Agreement on 
the date and year first above written- 

Signed, s tdud  and delivered 
in the presence of 

For the Cjtv of Avon Park 

ATTEST: 

CITY MANAGER 

The foregoing ins truyt  was acknowledged before me this & ~ day 
2 0 6  by A. N!MU -+d as, JdH 

AVON PARK and executed the foregoing E m e n t  on behalf of the 
CITY OF AVON PARK. A 

>( Permnally known, or 
- Produced Identification 
Type of Identification Produced: 

16 
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. day 
of 
of 
behalf of the SEBRING RIDGE U T I L I ~ S ,  NC. 

m t e d  the foregoing instrument on 

1 

Pmsonally known, or 
'>( Produced Identification 

My Commishm Expires: 
Commission No: 

f 

Type of Identification Prodnced: 
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