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Please state your name, employer, and business address. 

My name is Samuel S. Waters and I am employed by Progress Energy 

Carolinas (PEC). My business address is 410 S. Wilmington Street, Raleigh, 

North Carolina, 27602. 

Please tell us your position with PEC and describe your duties and 

responsibilities in that position. 

I am Manager of Resource Planning for Progress Energy Florida (PEF or the 

Company) and Progress Energy Carolinas. I am responsible for directing the 

resource planning process for both companies. Our resource planning 

process is an integrated approach to finding the most cost-effective 

alternatives to meet each company's obligation to serve, in terms of long-term 

price and reliability. We examine both supply-side and demand-side 

resources available and potentially available to the Company over its 

planning horizon, relative to the Company's load forecasts. In my capacity 
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as Manager of Resource Planning, I oversaw the completion of the 

Company’s most recent TYSP document filed in April 2005. 

Please summarize your educational background and employment 

experience. 

I graduated from Duke University with a Bachelor of Science degree in 

Engineering in 1974. From 1974 to 1985, I was employed by the Advanced 

Systems Technology Division of the Westinghouse Electric Corporation as a 

consultant in the areas of transmission planning and power system analysis. 

While employed by Westinghouse, I earned a Masters Degree in Electrical 

Engineering from Carnegie-Mellon University. 

I joined the System Planning department of Florida Power & Light 

Company (FPL) in 1985, working in the generation planning area. I became 

Supervisor of Resource Planning in 1986, and subsequently Manager of 

Integrated Resource Planning in 1987, a position I held until 1993. In late, 

1993, I assumed the position of Director, Market Planning, where I was 

responsible for oversight of the regulatory activities of FPL’s Marketing 

Department, as well as tracking of marketing-related trends and 

developments. 

In Z 994, I became Director of Regulatory Affairs Coordination, where 

I was responsible for management of FPL’s regulatory filings with the FPSC 

and the Federal Energy Regulatory Commission (FERC). In 2000, I returned 

to FPL’s Resource Planning Department as Director. 
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I assumed my current position with Progress Energy in January of 

2004. I am a registered Professional Engineer in the states of Pennsylvania 

and Florida, and a Senior Member of the Institute of Electrical and 

Electronics Engmeers, Inc. (IEEE). 

Have you previously testified before this Commission? 

Yes. I have testified in several dockets related to resource planning and the 

need for power. 

What is the purpose of your testimony in this proceeding? 

My purpose in this testimony is to support the Company’s request for 

approval of a recent long term purchase agreement with Central Power & 

Lime, Inc. (CPL). The agreement calls for the delivery of firm capacity and 

enera  during the period December, 2005 through December, 2010. The 

purchase is a component of the resource plan to meet ow obligation to 

provide adequate and reliable electric service to our customers. Specifically 

this agreement is needed to maintain the 20 percent reserve margin. In 

addition to needing this power for system reliability, the fact that the energy 

comes from a coal-based resource provides substantial system h e 1  savings 

over the term of the contract. In his testimony, Mr. Portuondo discusses the 

appropriate recovery mechanism for recovery of energy and capacity 

payments as power is delivered under the agreement. 
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REDACTED 
Are you sponsoring any exhibits to your testimony? 

Yes. I am sponsoring Exhibit No. - (SSW-1) - Agreement between 

Central Power & Lime, Inc. and Florida Power Corporation, d/b/a 

Progress Energy Florida, Inc. 

Please describe the new agreement. 

PEF has entered into an agreement with CPL to purchase the output of a 

facility nominally rated at 133 M W ,  for the period December 1,2005 through 

December 3 1,20 10. This purchase is needed to maintain a 20% reserve 

margin for the PEF system during that timefiame, and provides a valuable 

source of coal-fired energy during that period. A copy of the Power Purchase 

Agreement with CPL is provided in my Exhibit No. - (SSW-I). 

Please describe the contract with CPL in more detail. 

The agreement with CPL is a purchase of firm capacity and energy fkom the 

CPL facility, located in Brooksville, Florida. The facility is a coal-fired 

electric cogeneration plant with a net output to PEF of 133 M W .  The 

purchase price for the firm capacity is $ m W - m o n t h ,  which is fixed for 

the term of the agreement, and energy is priced at $-, escalating at p ?  
per year. The agreement further specifies an availability target of mh, 

excluding planned outages. Provisions for scheduling unit energy provide 

flexibility for PEF to take less than the full output of the unit if needed. 
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Please describe the scheduling provisions of the agreement in more 

detail. 

As described in Exhibit F, the agreement provides 3 cases under which PEF 

may adjust the schedule of delivered power from CPL. The first case allows 

PEF to extend an outage which has been scheduled in advance, in accordance 

with the provisions outlined for the mutually agreed upon scheduling of 

planned outages. The second case allows PEF to reduce the scheduled output 

of the unit to no less than =, with - notice. The third case 

allows PEF to take the unit offline, with a minimum of - notice, and 

a minimum notice to bring the unit back on line. In each of these cases, 

CPL will charge PEF for MWh not delivered as follows: 

Case 1 - $- for each MWh not delivered less than the 

unit’s capability. 

Case 2 - $- for each MWh not delivered less than the 

unit’s capability. 

Case 3 - $- for each MWh not delivered less than the 

unit’s capability. An additional charge of $= per 

start up would also apply. 

Will these provisions affect the economics of the purchase in any 

significant way? 
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No, but they do provide exceptional flexibility considering the power is being 

provided by a coal-fired cogeneration plant. Using our current projections of 

oil and gas prices, we would expect to be buying energy from this facility in 

every hour it is available. We do not expect to need the exercising of the 

provision at this time. 

Does the agreement provide for an adjustment to capacity payments to 

CPL based on the availability target? 

Yes. The agreement specifies that, in the event that CPL does not perfonn up 

to the mh target in a gven year, CPL will refund 1% of the capacity 

payments for each ph actual availability falls below m?, down to 

each kh below k h ,  CPL will refund 

yes. Performance below 

For 

of the capacity payment for the 

would be a condition of default. 

Does this contract provide savings to PEP customers? 

Yes. In the absence of power provided by this agreement, PEE; would have to 

acquire an equivalent amount of firm capacity and energy in the summers of 

2006 and 2007, and add a combustion turbine to meet demand in the summer 

of 2009. 

Does this contract provide other benefits to PEF customers? 

Yes. In addition to the economics of the purchase, the contract will provide 

energy from coal-fired generating capacity, providing low-cost energy and 
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serving to reduce the price volatility of PEF’s he1 mix, and, since the 

capacity and energy prices are specified over the term of the contract, there is 

no uncertainty as to what price will be paid at any point in time. 

Q. What action should the Commission take at this time regarding this 

agreement? 

The Commission should find that entering into this agreement at this time is a 

reasonable and prudent action by the Company to maintain a 20% reserve 

margin over the contract term and stabilize energy costs to customers. 

Recovery of energy and capacity costs pursuant to the agreements would be 

permitted subject to a finding of reasonableness and prudence at the time the 

expenses are presented for cost recovery. 

A. 

0. 

A. Yes. 

Does this conclude your testimony? 
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Exhibit (S s w- 1) 

POWER PURCHASE AGREEMENT 

BETWEEN 

FLORIDA POWER CORPORATION, 

d/b/a PROGRESS ENERGY FLORIDA, INC. 

AND 

CENTRAL POMrER & LIME, INC. 



EXECUTION COPY 

FOIJVERPWRCKA$E AGWEMEW 

B E M E N  

FLORIDA POWER CORPORATION, 

d/b/a PROGRIESS.’ENERGY FLORIDA, ICNC. 

m 
CENTRAL POWER dk LIME, INC. 

DA”FB AS OF AUGUST 23,2005 
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T H l S  PO’WER PURCHASE AGREEMENT (the “Agmmnynt”) is made and entered kt0 8s of 
this 23RD day of AUGUST, 2005, behveen Florida Power Corporation d/b/a Progress Energy 
Florida, Inc. (‘Progress Energy Fiorida”‘), a Florida c o ~ ~ o n  with its principal place of business 
kt St. Petemburg, Florida and Central Power & Lime, hc. (TP&L”), a Florida corporation with its 
principal p2aw of business in Brooksville, Florida. Progress Energy Florida and CP&L shall 
individually be =€erred to as a “Party” and collectively as the “Parties.” 

wHBXFAS, CP&L is the sole lessee of a 133 MW c o a l - M  electric cogenedon plant located 
in Bmbville, Florida (the Tlant”); and 
WHEREAS, CP&L proposes to enter into a power purchase agreement with J?rogre~~ W ~ g y  
Florida for the purchase and sale of 133 M W  of purchase power capacity and associsded energy 
6.om tile Plant; and 
WHEREAS, the Parties desire to set forth in Writing their respective rights and obligations with 
respect to the purchase and sale of such capacity and energy; 
NOW, THEREFORE, in consideration of the mutual obligations and undertakings herein 
contained and intending to be legally bound hereby’ the Parties hereto agree as follows: 

1.01 Defined Terms, 

“AfHiate” shall mean (i) any Person that directly or indkctly, though one or more 
intermediaries, controls, is controlled by, or is under common control with a Party, a d  (fi) any 
P m n  that, directly or indirectly, is the beneficial owner of ten percerrt (10%) or more of my class 
of equity semdties of, or other omemhip interests in, a Party or of which the Party is directly or 
indirectly the owner of ten percent (I@!!) or more of any class of equity securities or other 
ownerskip interests. 

“Agreement“ shall have the m d g  given h the prmble. 

‘‘Annual Scheduled Maintensnce” shall haw the meaning given in Section 5.03(a). 

“Authhtion” shall mean any license, permit, approvat, filing, waiver, exemption, variance, 
clearance, entitlement, dlowance, G9nchise, or other authorization, whether corporate, 
governmental or otherwise. 

“Business Day” shall mean every day other than a Saturday, Sunday or any day that is a legal 
holiday in the State of E;lori& 



"Capacity Payment" shall mean the payment to be made by Progress Energy Florida to CP&L in 
accordance with the provisions of Section 4.03(b) and Exhibit B(2). 

"Center for Public Resources" shall have the meaning given in Section 10.04(c)* 

YX." shall have the meaning given in Section 9.02(a). 

~ 

I 
2 
3 
4 
s 
b 

"Contract Capacity" shaH mean 133 MW. 

"contract Year" shall mean m y  calendar year duhg the Term. 

"CP&Lm shall have the meaning given in the preamble. 

"Delivered Energy" shall mean the .actual amount of Energy, expressed in MWh, delivered to 
Progress ]Energy Florida at the Point ofDelivery under this Agreemet in any month of the Term. 

"Designated Representatjve" shall have the meaaixlg given ia Sections 6,01(f) and 6.02. 

"Due Date" shall have the meaning given in Section 4.06(a). 

"Effective Date" shall mean the date on which this Agreemeat is executed by the Parties. 

*'Ener&' shall mean electric energv generated by the Plant. 

"Energy Payment" SM mean the payment to be made by Pr0gtp;ss Energy Florida to CP&L in 
accordance with the provisions of Section 4.03(a) and Exhibit w3). 

"Energy Rate" shall have the meaning given in Section 4.03(a). 

"EPA" shall have the meaning ghen in Section 3.02(a). 

"Equivalent Availability Factor" 0 shall mean the percentage of time the Plant is available to 
produce energy at the equivalent of its Contract Capacity, derived as folbws: 

E M =  

where: 

4 



''Event of Default" shall have the meaning ghen in Section tO.OZ(a). 13 

"Forced Uutage" shall mean a 111 or partial i n t m u ~ u n  of the generating capabity of the Phnt 
which is not an Excused Outage and which is not otherwise permitted under this Agreement. 

"FPSC" sball have the meaning given in Section 3.02(c). 

"Fuel" shall mean coal used by the Plant to produce Energy. 

"Generatiag CapakiMf' shall. mean the level at which tbe Plant is capable of @wing Energy in 
an hour, taking hto consideration any partial outage, but not greater than 133 MW. 

"Governmend Authority" shall mean the federal govement of the United States, and m y  state, 
county or local government or regulatory departmenf body, political subdivision, commission, 
agency, w e n t a l i t y ,  ministry, cum& judicial or administrative M y ,  taxing authori~, or other 
authority thereof (including any COTporation or other entity owned or controiled by any of the 
foregoing) haw jurisdiction over either Party, the Plant, the site, or the Poht of Delivery, 
whether acting under actual or assumed authority. 

F 



"Indemnified Party'' shall have the meaning given in Section 9.02(d). 

"Indemnifying PartyH shall have the meaning given in Section 9.02(d). 

. "Late Payment Rate'' shatl mean, for any peri 
determined as of the date the obligation to pay 

"Law'' shall mean (i) any law, iegislation, statute, act, d e ,  ordinance, decree, treaty, regulation, 
order, judgment, or other similar legal requirement, or (ii) any legally binding announmen& 
directive or published p d c e  or interpretation themof, 
Govemenltal Authority. 

issued or pmdgated by any 

"Maintenance Schedule" shall have the meaning given in Section 5.03(a). 

nParty'' a d  "Parties" shall have the meaning given in the preambie. 

"Person" shall meaa any individual, corparatioa, parbmhip, joint venture, trust, unimq" 
orga&aiion or Govmental Authority. 

"Point of Ddivezy" shafl mean P r o p s  Energy Florida's 115 KV metering station located witbin 
the CP&L switch yard at the designated genetator heaka # OCRl as indicated on the P h t  
diagram attached hereto as Exhibit E. 

"Prime Rate" &dl mean the pn'me rate under "Money IUes'' as reported in The Wall Street 
J o d  on the fht Business Day of each month. 

"Progress Energy Florida" shall have the meaning given in the p"ble. 

lghoprietmy Information" shall have the meaning given in Section lZ.OS(f). 

Trudmt Operating Practice" SM mean any of the practices, methods, standards and acts 
(incldmg, but not limited to, the practices, methods and acts engaged in or approved by a 
significant portion of owfxers and operators of cod fired power plants of technology, complexity 
and size similar to the Plant in the United Stares) that, at a particular time, in the exercise of 
reasanable judgment in light of the facts known or that should reasonably have been known at the 

- 4 -  



titne a decision was made, could have been expected to accomplish the desired result and gods 
(including such goals as efficiency, reliability, economy and pfitabiiity) in a r"e~ consistent 
with applicable facility design b i t s  and equipment specifications and applicable Law and 
 authorization^. Prudent Operating Practice is not intended to be liqited to the optimum practice, 
metbod or act to the exclusion of all others, but rather to be a spectrum of accepttable practices, 
methods or acts in each case takhg into amount the Plant as 811 independent power projeot. 

"Seller Assignee" shall have the meaning given in Section 7.03. 

"Short Term Scheduled Maintenance" shall have the meaning given in Section 5,03(c). 

"Systqn Emergencyn shall mean a detamhation by the operator of the oontrol area or the 
rditibility council in which the Plant is located or other governing body (i) that such control area is 
in danger of imminent voltage collapse or uncontrollable cascading outages; (ii) that the delivery 
of the Energy is prohibited or is required to preserve the integrity of, or prevent or limit any 
instability on, the Progress Energy Fiorida system; or (hi that the delivery of the Energy is 
prukiibited or is required because of an emergency condition. 

"Technid Specifictitiom'' shall mean the kchnical capabilities of the Plant regarding such 
matters as ramping capabilities, start-up times, and re6ted technical or operating characteristics. 
The Technical Specifications shall be as set forth in Exhibit A as such Exhibit may be modified by 
CP&L* 

6*Tem'' shall mean the duration of this Agreement as specified in Article III. 

" T ~ s s i o n  Provider". shall mean Progress Energy Florida or my successor thereto that 
provides electric transmission sefvices over the Progress Energy Florida system. 

a Unless otherwise required by the context in which any term appears: 

i. CapitaIW terms used in this Agreement shall have the 
meanings specified in this Article. 

- 5 -  
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ii. 

iii. 

iv. 

V. 

vi. 

The words ‘%erein,“ “hereof” and ‘%meunder” shall refa to 
fbis Agreement as a whole and not tu any particular section 
of this A g r w ” ~  the words “include,” ‘kcludes’’ or 
“including” shall mean “including, but not limited tu;” 812d 
the words “best efforts” ShaJl maxi a level of effort which, in 
the exercise of reaSOnabfe judgment in the light of facts 
known at the .time a daision is de, can be expected to 
wcom.pM .the desired “It at armsonable cost, consistent 
with Prudent operating practice. 

The tenn %e@igmce’’ shall mean negligence of a person, 
including negligence arising h m  or as a result of the 
negligence of an uffiw, director, manager, €oreman, or . 
other employee or agent of fie persOr;, in -12 case acting 
within the scope of their authority in the course of their 
empktyrhmt; and the term ‘“WilHiiI misconduct’’ shall mean 
adon taken ot nut tsken by a person, including action taken 
or not taken by an officer, direct@, mager, foman, or 
other employee of the ptm3oQ in each case acting in the 
course of their employment, which adon is knowingly or 
ixltentiodly taken or not taken: (i) with intent that iajury or 
damage would result therebm, or Qi) with actual 
knowledge at the time of taking or not taking such action 
that such adion taken or not taka is or shd be a maferjB1 
default under this Agreement, or with conscious id fbence  
to the c011sequ6nces thereof, or 51 knowing viojation or’ any 
Law. Without limiting the foregoing definition in any way, 
wiW misconduct d m  not in~lude my act or Glure to act 
which is i n v o l m ,  accidental, unintentional, or negligent, 
based on any theory of negligence. 

. 

AU aimunting teams not pifically defined herdn shall be 
construed in accord- with Generally Accepted 
Awuathg Principles h the United States of America, as 
sanctioned by the Financial Accounting Standards Board, 
consistently applied. 

AU refaences to a particular entity shall include such 
entity’s successors and pendied assigns. 

b. The titles of the articles and sections herein have been inserted as 8 matter of 
convenim of reference Q ~ Y  and shall not contd or affect the meaning or construction of any of 
the teims or provisions hereof. 
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c. This A m m t  was negotiated and prepared by both Parties with advice of 
counsel to the extent deexned necessazy by each Party; the Parties b v e  agreed to the wording of 
this Agreement; and none of the provisions hereof shall be construed against one Party on the 

’ 

ground that such Party is the author of this Agreement or any part themot 

d. The Parties sMl act reasonably and in accordance wif i  the principles of .good 
faitb and fair dealing in the performance of this Ag”en?. Unless expressly provided otherwise 

this Agreement, (i) where the Agreement requires the c”t, approval, or similar action by a 
Party, such consent cw approval shall not be unreasodly withheld, conditioned or delayed, and 
(ii) wherever the Agreament gives a Party a right to determine, require, specify or take similar 
action witb respect to a matter, such deter”, mphment, specification or similar adon 
shall be reasonable. 

ARTICbE LI 
IREPRESENTATIONS AND WARRANTIES 

2.01 resentahns and Warranties of Propress Energy Florida, Progress Energy 
Rod& makes the following repreSantations and warranties to CeZL, each of which is true and 
correct on the Effective Date: 

a. Progress Energy Florida is a corporation duly organized and existing in gmd 
standing undet the Laws of the State of Florida, arid it is duly qualified to do business and in gmd 
standing in all otherjutisdictions where thenature of its properties or the conduct of its business so 
qw. 

C. Pkgress Energy Florida’s ex&&, delivery and @om- of this 
Agreement have been duly authorized by, and are in accordance with, its articles of inwrpomtion 
and bylaws; this Agreement has been duly executed and delivered for it by the signatories so 
authorized, and this Agreement constitutes its legal, valid, and bmding obligation, enforceable 
agolinst it in accordance with the terms hereof, except as such enforceabiIity may be limited by 
apprricable bankruptcy Laws, or by general principles of equity (regardless of whether such 
enforcement is considered in equity or at law). 

d. Progress Energy Florida’s execution, delivery and performance of this 
Agreement (i) will not result in a breach or violation 0.8 or coastitUte a default under, any 
Authorization, cu any contract, lease or other agreement or btmnent to whkh it is a party, or by 
which it or i t s  p-ropexties m y  be bund or affected, and (3) does not q u k e  the coma& 
authorization or notification of any other Person, or any 0th d o n  by or with respect to any other 
Person (except for consents or authorizations already obtained, notifications already delivered, OX 

other actions already taken). 
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e. No suit, action or arbitration, or legal, administrative or other pmceedjlng is  
pending or has been threatend against Progress Enerrgy Florida that would affect the validity or 
edorceabiMy of thia Agreement or &e ability of Progress Energy Florida to fulfill its 
commitments hereunder, or that would, if adversely determined, have a material adverse effect on 
the business or financial condition of Progress Energy Florida. 

f, Progress Energy Florida is not in breach of, in d e w  under, or in violation of, 
any applicable Law9 or the provisions of any Authorization, or in breach 0;2 In defdt d e r ,  or h 
violation of, any provision of any promissory note, indenture or any evidence of indebtednets or 
security therefor, lease, contract, m other agreement by which it is bound, which reasonably could 
be expected to have a material adverse effect on the business or h c i a l  condition of Progress 
Energy Florida ur its ability to fulfill its commitments h"der. 

2.02 &resentations and Warranties of CP&L. CP&& makes'the following 
representations and- 'es to €%ogress hergy Florida, each of which is true and wrrect on the 

. EffdveDate: 

. a CP$L is  a Fldrida corporation duly o q p b d  and existing in good stding 
under the Laws ofthe State of Flori& and it is duly qualified to do business and in good standing 
in all other jurisdictions where the nature of its properties or the conduct of its business so requires. 

b. CP&L possesses all requisite cofporafe power and authority to eater into and 
this Agreement and to carry out the transactions conternplaM hemin. CP&L has all legal 

power and authority to own or lease and to use its properties and to transact the business in which 
it engages or proposes to engage, and holds or expects to obtain d Authorizations necessary and 
required therefor. 

c. CP&L's execution, delivery and perfarmance of this Agreement hve  been 
duly authorized by, and are in tm"e with, its srticles of hcorp"on and by-laws and this 
Agreement has been duly executed and delivered for it by the signatories so a u t h o M ,  and this 
Agreement constitutes CP&L's legal, valid and binding obligation, enforceable against it in 
accordance with the terms hereof, except as swib enforceability may be limited by applicable 
bankruptcy Laws, or by general principles o f  equity (regardless of whether such enforcement is 
considered in equity or at law). 

d. CF&L's execution, delivery and performance of this Agreement (i) will not 
result in a breach or violation ofs or constitute a default under, any Authorization, or any contract, 
lease or other agreement or instrument to which it is aparty, or by which it or its properties may be 
bound or affected, and (ii) does nut rsquire the consent, autho-on or notifidon of any other 
Person, 01: any other action by or with respect to any other Person (except for consents or 
authorizations already obtained, notifmiiom already delivered, or other actions heady taken). 

e. No dt, action or arbitration, or legal, administrative or otherprocdhg is 
pending or has been threatened against CP&L that would affect the validity or dorceabiity of 
this Agreement or the ability of CP&L tu fulfjll its c"itments hereunder, or that would, if 
adversely determined, have a material h e m e  effect on the business or financial condition of 
CP&L. 



ARTICLEIEI 
TERM AND TERMINATION 

. 39 

- 9 -  



Progress Energy Florida W, as soon as msonab1y possible after the EffFective 
Date, make application to the Florida public Service Commissionc'FpSC") for permissian to pass 
through to i ts  retail cud" the costs that Progress Energy Florida will incur pursuant to this 
Agreement xf; withi0 90 days following submission of such application, the FPSC issues a f h a l  

Agreement by g h h g  CP8iL written notice of termination not latex tban ten days after the i s " x  
of such order; and ifthe FPSC does not issue an order eddressing the merits of Progress Energy 
Florida's application by December 1,2005, Progress Energy Florida may temhate this 
Agreement by giving CP&L w&ten notice not later .than the earkr of (i) December 5,2005 and 
(3) the C o r a " e n t  Date. 

order didowing the pass-through of all such casts, Progress Energy Florida may t €?"-kthis 

d. Event of Force Majeure. 

Either Party may terrninate this Agreement as a result of an Event of Force Majeure 
pursuant to and in accordance with Section 8.05 of this Agreement. 
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ARG" 
SALE AND PURC&ASE OF ELECTRIC ENERGY AND CAPACITY 

4.01 Furc hase and Sale of Ehq m d Cmacity. Starting on the Cornmmcernmt Date If 
and during each hour ofthe Term thmaik, CR&L shall " n i t ,  sell, and arrange for delivery to b 
the Point of Delivery of an amount of Energy scheduled by CP&L up to the Contract Capacity and I? 

Delivery in accoTd8IIce with the tams and coI1ctitions of this Agreement 
Progress Energy Florida agrees to purchase, accept and pay for such Energy at the Point of 18 

17 

30 
31 
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4.05 S3liq.g. 

a Progress Energy Florida shall read tbe meters at the Point of Delivery on &e 
first (1st) Business Day of each month, and shall promptly notify CP&L in Writing and retain a 
record of each such reading. The mount of Delivered Energy delivered to Progress Ehezgy 
Florida during the precedhg month shall be determined from such readings, as such readings are 
adjusted as contemplated by Section 5.04. CP&L shall have the right to have a representative 
present at any time that any meter is to be read. 

b. BiIls for amounts due to CP$L hereunder shall be mdered by CP&L on or 
before the tenth (10th) day of each month and shatl be prepouled in accordance with the provisions 
of Exhibit 3 hereto. 

4.06 Payment and Intereat. 

a. Payment. 

i. MI payments shown to be due on B bill shall be due and 
payable by the W.of (A) the twmty-eighth (289 day of the 
month in which the bill is " k e d  and (B) tbe twentieth 
(209 day after receipt (he ww Date?. 

5, If the paying Party, in good faith, disputes a portion of any 
bdI, the paying Party shalI provide writfen notie ofthe 
specifics of such dispute to the other Party 
c"pranmw1y with its _payment of the undisputed 
portion of the invoice. The Parties shall meet promptly after 
any notice of a dispute to attempt to resolve the matt-. 

iii. Ifanyerrorsormisstatem emts should arise in connection 
with any portion of a bill delivered hereunder, the Parties 
shall proceed in good Eaith to resolve sudi emam or 
misstatements expeditiously. Adjustments to prior. monthst 
bills shall be added to or credited qpinst the next monthly 
bill. 

iv. 
. 

The paying Party sba31 render payment by wire transfer, 
Automatic Clearing House or such other payment method as 
the Parties mutually agree upon. 

b. Interest, 

i. Ifhe paying Party fails to pay all or a portion of the 
undisputed amounts billed within the time stated in Section 
4.06(a) hereof, the pying Party shall owe interest on the 
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unpaid portion of the bill, which interest shall o t c m e  daily at 
the Late Payment Rate, &om the Due Date until paid. 

ii. If any portion of a disputed mount is ultimately determined 
to be due to the billing Party, such mount shall be due and 
-payable not later than ten (10) days after resolution of the 
dispute, and .the paying Party W owe w e s t  on such 
porticln of such disputed mount to the extent that such 
portiun is determined to be due and owing to the baring 
Paxty, which interest MI amme daily at the Late Payment 
Rate, from the original h e  Date of such mount until such 

. amountispaid. 

4.08 No Set-off. All payments &e by either Party shall be free md clear af, and 
without my deduction for or on mount of, any set-off, countercllaim, or other liability b the 
billing Party, except to the extent q u h d  by Law. 

5.01 Electric characteristics. Energy to be furnished hemunder shall be in the form of 
three-phase, sixty (60) Hertz dternatiag cmnt, at a nomid voltage of one hundred and fifteen 
kilovolts (1 15 kV). 

5.02 Point of Delivery. 

a Title to all Energy delivered to Progress Energy Florida hereunder and full 
responsibility tberefbr &d risk of loss with respect thereto, shall pass to and vest in Prolyess 
Energy Florida at the Point of DeliVery. 

b. CP&L shall be responsible for the scheduling of required trammission and for 
dl casts, expenses, taxes, fees and charges associated with the delivery of Energy up to the Point of 
Delivery. 

c. P r o p s  Energy Florida shall be responsible for the scheduling of required 
transmission and for dl costs, expenses, taxes, fees and charges associated with the receipt of 
Energy at the Point of Delivery and the delivery of Energy h m  the Point of Delivery. 
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d. Either Party, upon written request of the other, shall provide a c e r t i f i e  of 
exemgGon or other reasonably satisfactory evidence of exemption if either Party i s  exempt fiom 
taxes, and shall use all reasonable efforts to obtain and cooperate with obtaining any exemption 
from or duction of any taxes. 

5.03 Scheduled Maintenance. 



5.04 Metering. 

a. Energy delivered by CP&L to Progress Energy Florida hereunder shall be 
measured by electric watt-hour meters located at the Point of Delivery. 

b. Progress Energy Florida's metering of the output ofthe Plant shall be 
conducted pursuant to a generator interconnection weement to be entered into by Progress 
Energy Florida and CP&L, If upon testing carried out pursUarrt to the terms of the interconnection 
agreement, metering equipment is found to be inaccurate and measurements fox the period in 
which metering equipment was in enor (or for one-half of the time fimn the date of the last 
pervious test of the metering equipment) are adjusted in accordance with the terms of the 
interconnection agreement, then retroactive billing adjustments for such errors shall be made 
accordhglyAl1 metering equipment shall be arzanged SO that none of the Energy produced by the 
Plant that is used to supply station services to the Plant shall be registered by such metering 
equipment w having been furnished by CP&L to Progress Energy Florida hereunder. 

C. - CP&L shall have the right to install, at its own expense, metering equipment 
capable of measuring Energy on 8n hourly basis at the Point of Delivery. In such event, CP&L 
shall provide to Prognss Energy Florida, at Progress Energy Florida's request, records of the 
delivery of energy to the Point of Delivery as recorded on such meters and a copy ofthe record of 
each test of such meters. 

ARTICLE W 
0 RIGHTS AND OIBLIGATIQNS 

6.01 Rights and Obligations of CP&L. 

a. CP&L shd  operate and maintain the Plant in accordance with Prudent 
Operating Practice and the terms of this Agreement. 

b. CP&L shall obtain, or cause to be obtained, all Authorizations, leases, 
easements, or rights-of-way necessary for the operation or maintenance of the Plant, CP&L s h d  
keep Progress Energy Florida informed of the status of all applications for Authorizations by 
Governmental Authorities to operate the Plant and shall prompdy infoxm Progress Energy Florida 
of any decision of a Governmental Authoxity that materially affects the right of CP&L to operate 
the Plant or substantially affects the cost of operating the Plmt. 

c. CP&L shall use its best eEorts to give advance notice to Progress Energy 
Flo~da in the event of either an intamption in the delivery of Energy or a significant variation in 
the quantity of Energy delivered, in each case from previously scheduled deliveries, During any 
Annual Scheduled Maintenance, Short-Term Scheduled Maintenance or Forced Outage, CP&L 
shall keep Progress Energy Florida Sormed of the status of its maintenance activities and the date 
on which it expects the Plant to return to service. 

d CP&L shall allow Progress Energy Florida's employees to have access to the 
Ptmt site, upon advance notice and during nomd business hours, to observe and to make 
inspections and obtain iaformation required in connection with this Agreement. W e  at the Plant 
site, such representatives shall observe such safety precautions as may be required by CP&L and 



shall conduct themselves in a mama that will not interfere with the ownership or leasing, or 
operation or maintenace of the Plant. 

f, CP&L shall designate one or more repmenWves (each a ''Designated 
Representative") to maintain comrnunicatio~~ with Progress hergy  Florida's Designated 
Representattivtzs and to fbciliwte coordination between Progress Energy Florida and CP&L during 
the Term 

6.02 Rightsm d Oblipations of Propess Errer~g Florid& P r o p s  hergy Florida shall 
designate one or more r e q @ v e s  (each a "Desi;gnated Representative") to maintain 
commUnicationS with CPBZL's Designated Representatives and to facilitate coordMon between 
Progress Energy Florida and CP&L during the Term. 

7.01 Genetally. This Agreement may not be assigned, in whole or in part, by either 
Progress Energy Florida or CP&L without (i) the prior written co"t o f  the other Party, which 
consat shall not be unreasollatbly withheld, and (hi the written agremeut of the assignee whereby 
such assignee expssty assumes and ageas to p" eElch and every obligation ofthe assignor 
under this Agreement, and any assignment in Violation hereof shall be null and void. 

7.02 Notwihtf in~i~~ fie fireg~hg Sdim ?.GI, 
Progm3s Energy Florida shall have the right, upon writfexl notice to CP&L, to assip this 
Agreement to an Affiliate or a party with which it form a joint venture, merges, sells a substantial 
part of its assets, or seUs a substantial part of its assets pertainin% to this Agreement (a "Purchasm 
Assignee") without CP8tL's consent provided that (a) the purchaser Assignee shall b e ,  at the 
time of assignment, a long term debt credit rating which is equal to or above the long tenn debt 
credit rating of Propegs Energy Florida as of the Efkctive Date, (b) the Purchaser Assignee shall 
be in substantidly the same business as Progress Energy Florida and shall have a demonstrated 
capability to satis@ the obligations it shdll be assuming hereunder, and (c) tbe Purchaser Assignee 
shall Bssume ali of the obligations of Progress Ener@;y Florida under this A g r e " t  

7.03 Assi,m"t .to Seller Assimee, Notwithstanding the foregoing Section 7-01 
CP&L shall have the pght, witbout Progress Energy Florida's consent., upon 15 days prior written 
notice lo Progress Energy Florida, to assign h i s  Agreement to (i) an AfEkte or a with 
which it forms a joint venture, merges, sells a substantial part of i ts  assets, or sells a subtantial 
part of its assets Pertaiaing to tbis Agreement (a "Se13er Assignee") provided that (a) the Seller 
Assignee shall have at the time of assignment creditworthiness equal to or greater than that of the 
assignor, (b) the Seller Assignee shall be in the business of owning or operating power plants and 
shall have a demonstrated capability to satisfy the obligations it W be astuning b.ereunder, and 
(c) the Seller Assignee shall assume dl of the obligations of CP&L under this Agrement of (ii) a 

. 



Seller Assignee who shsll own the Plant provided the Seller Assignee shall assume all of the 
obligations of CP&L under this Agreement. 

7.04 Assiment to Fimnck Entities. Notvdhstmding Section 7.01 above, without 
the cansant of Progress Energy Florik CP&L may assign, mortgage, hypothecate, pledge or 
otherwise encumber d1 or any portion of CP&L's interest in and to this Agreement in &vor of any 
Financing Party and its successors and Bssiglls. Notwithstanding Section 7.01 &wes without the 
consent of Progress Energy Florida, any such Financing Party m y  assign such interest in and to 
tbis Agreement to any submuent assignee in comdon with the sale, b;ansfex or exchange of its 
rights under this Agreement or assume this Agreement and be deemed Progress Energy Flork3a"S 
counterparty hereunder in place and in lieu of CP&L in connection the exercise of its rights 
and enforcement of its remedies against the Plant under any mortgage, deed of trust or other 
security instrument creating a lien in its favor or as a result of termhation of the lease of the Plant. 
Without limithg any of the foregoing, Progress Energy Florida tqpees to execute and deliver to 
CP&L's Financing Parties a consent to assignment feasonatllly similar to other c o ~ t s  executed 
in comedon with nm=re"e project SnancingS and which provides, among other things, that 
CPdkL's Financing Parties will mxive notice of and a reasonabie opportunity to cure any CP&L 
Events of Default under this A g " W  

8.01 Force Ma-ieure Events. As used in this Agreement, an event of Force Majeure 
means a System Emagency or an event or circumstance beyond the reasonabk control of the 
aflFected Party which causes the affected Party to experience a delay or Mlure in performing its 
obligations under this Agreement, hcluding: acts of Go& k, flood; hurricane; tornado; 
earthquake; weather conditions which are abxlormal for the geographic area in which the Plant is 
located (but not normal weather Conditions for tht geographic location, including normal levels 
and occurrences of rain, wind, and snow}; war; riots; strike; the binding order of my Governmental 
Authority (provided that such order has beexl resisted in good faith by all r " a b l e  legal em); 
the failure to act on the part of any Governmental. Authority (pmvided that such action has beem 
timely requested and diligently pursued); the adoption of or change in any Law (including m y  
change in the interpretation thereof) by any Governmental Authority. Notwithstanding the 
foregoing, neither Party shall be entitled to Force Majeure relief h respect of an went for which 
this Agreement may be t"kd pursllant to Sections 3.02(a) or 3.02@). 

. 

. 

8.02 Excuse for Failure or D&y C awed by Force Maieure. The Party affected by the 
Event of Force Majeure shall be excused fiom its failure to paform in strict compliance with the 
requirements of this Agreement provided that the following conditions are met 

a The afiFected Party must give the other Party h a e n  notice of the Event of 
Force Majeure within five (5)  Business Days after it becomes a m  that its p d o m c e  has been 
af5ected by an Event of Force Majeure, describing the occurrence, the efforts being undertaken to 
overcome the occurrence, and the anticipated duration of the delay. 

b. The affected Party must exercise all reasonable efforts to overcome or 
"ize the effects of the Event of Force Majeure, consistent with Prudent Operating Practices. 



c. The sffected Party shall give the other Party written notice as sooxl as it is able 
to resume pe&me. 

d The Event of Force Majeure must not be caused by any negligent or intentional 
acts, e", or omissions of the afT&ed Party or its Affiliates, and shall not be caused by any 
fdure to comply with any Law by the affkcted Party or its m e s ,  or any beach or d e W t  of 
this Agreemw by the affected Party. 

8.03 Effect of Force Maieure on Pament Oblwcxq,  

8.04 Settlement of Strikes. Notwithmdhg Section 8.02@), neither Party be 20 
1 required to settle any strifre or other labor disturbomce ex- on terms satbdktory to such Party. 

8.05 Terrnhation. Should an Event of Force Majeure delay or prevent performance of Zz 
any material obligation of a Party under this Agreement for a continuous period exceeding six (6) 23 
months, then tbe 0th Pmty may thereafter tenninSte this Agreetnent at my time during the 24- 
continuation of the effect of the Event of Force Majeure by providing written notice to the 25 
non-perfarming Party, provided, however, that if (i) the Event of Force Majeure could not 2b 
reasonably be remedied in such six (6) month period, (ii) the Event of Force Majeure is susceptible Z? 
ofcure within an additional period, and (iii) the affected party is prwedhg with diligence and in 2% 
good -Eiiitb to remedy the effects of the Event of Force Majeure, then such six (6) month period 27 
shall be extended by up to an additional six (6) months as shall be neamry to remedy the effects 3 0 
of such Event of Force Majeure. 3\  

.._._..___, , 



9.01 Risk of Loss. 

a. CP&L. CP&L shall be respadble for and MI bear the fbll risk o f  loas (i) 
with respect to any loss of  or damage to the Plant; and (ii) with respect to any personal injury or 
death, or loss of or damage to any other property (A) arising out of the o w n d p  or lewbg, 
operation or maintenance of the Plant, or (€3) c a d  by electric power produced by the Plant and 
d g  on cP&L’s side ofthe Point of Delivery, provided, boweva, that cP&L shall not h 
respm5ble for any loss, damage, or injury arising out of the fiiudt, negligence or willfbl 
misconduct of Progress Energy Fhida. 

b. Progress Energy Flnrida.’ Progress Energy Florida shall h responsible for and 
shall bear the full risk of loss (i) with respect to any loss of or damage b any property located on 
Progress Energy Florida’s si& of the Point of Delivery; and (ii) with respect to any pe”iJ injury 
or death, or loss of or damage to my other property (A) arising out of the construcction, ownership, 
operation or mhtemce of any property on Progress Energy Florida’s side of the Point of 
Delivery, or (B) caused by electric powex produced by the Plant and Occurring on Progress Energy 
Florida% side of thpPoint of Delivery, provided, however, that Progress Energy Florida shall nat. 
be responsible for any loss, damage, or injury arising out ofthe fault, negligence or willful 
m;m“*- of CP&L.. 

9.02 Indemnification. 

a General. Each Party shall protect, indemnify and hold harmless the other Party, 
its parent company, Affiliates and their respective directors, officers, empluyees, agents and 
representativcS from and against any MemnSable Cost arising out of any injury, bodily or 
otherithe, to, or death os persons, or for damage to, or destruction of, property belonging to or 
leased by the other Party (each a “CM”’), resulting f?om or attributable to the fault, negligence or 
willful misconduct of such Party, or resulting hm, arising out of, or in any way connected with 
the perfonance of the Party’s obligations under this Agreement. 

b. By Progresa Energy Florida and CPBtL. If, due to the joint, concurring, 
comptive or contributory fault, negligence or willfxd rniscundw ofthe Parties, either Party 
incurs any I n d d a b l e  Cost arisiig out of any CWm, such b d d a b l e  Cost shall be allocated 
between CP&L and Progress Energy Phida in proportion to their respective degrees of fault, 
negligence or willful misconduct Contributing to such Claim. 

c. Employees. Neither Party shdl be deemed an employee of the other Party. 
Neither Party shall bring any claim against the o h  Party with respect to my liability far 
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a m p t i o n  under any applicable state or federal W o k ’ s  Cmpewtion Act, including 
Worker’s Compation and/or employer’s liability claims of empluyees. Each Party shall be 
liable for dl claims of the Party’s own employees arising out of any provision of my Workers’ 
Compensation Law. 

d. Notice and Participation, 

i. 

ii. 

iii. 

iv. 

If my Party  entitled to indemnification heremdm (the 
“Indemnified Party”) intends to seek indemnification unda 
this Article from any other Party (the “Indemnifliq Party”) 
with respectto any claim, the JlademnifiedParty ddi give 
the Indemnifying Party notice of such Claim u p  the 
receipt of actual knowledge or hfc“tion by the 
Indemnified Party of any possible Claim or of the 
colpmencement of such Claim, which notice &dl in no 
event be later than the lesser of (i) fifteen (1 5 )  Business Days 
prior to the last day for responding to such Claim or (ii) 
one-half’of the period allowed for responsling to such Claim. 
The Indemnifyins Party shall have no liability under this 
Article for any Claim for which such notice is not provided. 

The hdcmdjhg Party shall have the right to assum the 

counsel designaid by the hde-hg Party and 
reasonably &fadry to the Indemnified Party; provided, 
however, that ifthe defendants in any such pxoceeding 
include both the Indemnified Party d the Indemnifjing 
Party, and the Tndeded Party shall have reascmbly 
concluded that there m y  be le-@ defenses available to it 
which are M i  ftom or additiod to those available to 
the Jndemnifying Party, the WeIimified Party shall have the 
ichm s d p - c ? r s w q a b s ~ u a s e l . I l t t h P J t l ~ ~ @ ~ ~ ’ s ,  - 

expense, to askrt such legal defenses ~d to otherwise 
participate in the defme of such Claim 0x1 behalf of such 
Indemnified Party. 

Should any Indemn.ifIed Party be entitled to i n & d c a t i o n  
under this Article as a result of a Claim by a third party, and 
should the Indemnifying Party fbil to assume the def- of 
such Claim, the Indemnified Party may, at the expense of the 
Indemnifvine Party, contest or, vith or without the prior 
consent of the hdemnifying Party, settle such Claim. 

defemse of  my Claim, at its sole cost and expense, with 

* 

Except to the extent expressly provided herein, no 
h d d f i e d  Party’shall settle any Claim with respect to 
which it has sought or is entitled to s&k indemnification 
pursuant to this Article unless (i) it has obtained the prior 
written consent of the Indemnifying Party, or (ii) the 

-21-  



Party has failed to provide SBCufitty, in a form 
reasonably satisfktory to the Indemnified Party, securing 
the payment of any Indemnifiable Cost, up to the amomt of 
thepropsed 5XdtlmerlL 

Except to the extent expressly provided hatiin, no 
Indemnifying Party shall settle any Claim with respect to 
which it may be liable to provide bdemnificaiion V t  
to this Article without the prior written consent of the 
h d d d  Party, provided, however, that ,ifthe 
Indemnifying Party has reached a bona fide d e m e n t  
agreement with the pMffl[s)  in any such proceeding, 
which settlement includes a fihl release of the Indemnified 
.Party for any and dl liabilitywitb respect to such Claim, and 
the InMfid Party does-not consent to such settlement 
agreement, then the dollar amount specified in the 
settlement apment, plus the hdmnifxed Party’s l e d  
fees and other costs related to the defense of the Claim prim 
to the date of such settlement agreement, s h d  act as an 
absolute rnaxirnum limit 011 the indemnification obligation 
of the hdernni@ing Party with respect to the Claim, or 
portion them$ that is the subject of such settlemat 
afg=”t, 

v. 

* e. Net Amounta In the event that an h d d m  Party is obligated to kid- 
and bold any Indemnified Party harmless under this Article, the amount owing to the M e d e d  
Party shall be the amount of I n d e d d  Party% actuaz M d b l e  Cost, net of any 

. in-ce or other recovery received by the z n d e d e d  Party. 

f. A” of c~~ No Claim of my kind ShalJ be asserted agdmd either 
Party, whether arising out of cm&act, tort (including negligence), strict liability, or any otha 
cause of ox form of action, unless it is filed in a court of competmt jurisdiction, or a demand for 
mediation is made, within the applicable statute of limitations period for such Claim. 

g. No R0lease of I.”. The pvidm of this Article shall not be deemed or 
coI1sfrued to release any iasUrer fiom its obligation .to pay any i.n“e proceeds in accordance 
with the terms and conditiom of valid and collectible insurance policies. 

h. Survival of Obligation. The duty to indemnify under this Article shall continue 
in full force and effect notwithstanding the expiration or t“t ion’of  this Agreement, with 
respect to any Indemdiable Cost arising out of an event or condition which occumd prior to such 
t.”tion 

9.03 Limitation ofLjabiiitv. Notwithstanding anything in this Agreement to the 
contrary, neither Party shall be liable to the other Party for any indirect, incident& special, 
punitive, multiple, exemplary, or c0flsequeLltial damage, cost, expense or other liability, including 
loss of revenue m profits (other than payments expressly required and properly due under this 
Agreement), whether arising out of contract, tort (including negligence), strict liability, or any 



other cause of or form of action whatsoever; provided, however, that tbis provision shdl not limit 
either Party’s obligation to indemnify, defmd and hold harmless the otha Party for any Claim 
Elgainst such other Party. 

ARTICLEX 
EVENTS OF DEFAULT AND REMEDIES . 

10.01 Events of Default. 

- A A*fih*d*ldUI*hfi ? X g m f l e l l ~ * m b ~ m g % ,  
occurrence of any of the followhg events or conditions, each of which sball be an “Event of 
DefBult” for purposes of this Agreement d e s s  cured within the time, if my, allowed u ~ d q  
Section 10.01 p): 

1. 

ii. 

iii. 

iV. 

V. 

A Party’s liquidation or dissolution, unless such Iiqukk%tion 
OT disscrlution is h connection with a restructuring or 
reorganization of the Party, and upon the consummation of 
such restruchuing or reorganizatiOn this A p m m h m  
been assigned to an Affiliate in compliance with Section 
7.01. 

A Party’s failure to make any payment to the other Par& 
quirtxi under this Agreement, excluding pa pent^ that tbe 
Party notifies the other Party in writing that it disputes in 
g o d  faith. 

Except as may be excused by an event of Force Mejeure, a 
Party’s fdure to comply with.any material provision of this 
Agreemmt. 

Any material misrepresentation by a Party under Article II. 

The filinn of a case or proct+hg under any bankxuptcy Law 
by or against a Party as debtor that could mterially impact 
the Party’s ability to PerfOIzn its obligations herem&, 
provided, however, fbat the fw shall be given one hundred 
and twenty (120) days &r such filing by a third party in 
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which to obtain a stay or dismissal prior to this pmvision 
constituting an Event of Dehdt, 

vi. Any material fdure by either Party to comply with any Law 
or the terms of any AuthoWon, if such M u r e  prevents 
SUGh Party fiom complying with its obligations BS required 
mder this Agree-. 

lO.Sl(a) shall be ELS follows: 
b, Cure periods for any default under this Agreement that is specified in Section 

1. 

ii. 

iii. 

- - - 

With respect to any event listed in Section lO.Ol(a)(ii), a 
Party shall be given five (5 )  Business Days after written 
notice h m  the other Psrty in which to cure such default 
before such event shall constitute an Event of Default. 

With ]respect to any event fisted in Sections 10.0 1 (axii), (iv) 
or (vi), &e defaulting Party shall be &en thirty (30) days 
after v " o t i m  b m  theother Party in which to c u ~ e  
such deWt before such event shall constitute an Event of 
Defautt; provided, however, that if the defaulting Par& has 
initiated 8 cure feasoInably satisfactory to the otha Party 
within such thirty (30) day period, and after having 
diiigatly p n ~ s i ~ d  gj&  XI in iinrrhle, t~ impldEg& it *thin 
such thirty (30) day peziod, f h e ~  such event shall not 
constitute an Event of Default go long as the defauIting Party 
diligmtly and continwusly pursues such cure until it is Mly 
implemented to Ute other Party's reasonable satisfaction, 
provided that such a m  i s  fully implemented no later than 
twelve (12) months afta notice. 

The events listed in Sections 10.01 (axil, (v), or (vii) &dl 
constitute Events of DeMt upon Wir occurrence and no 
cure period shall be appkable. 

10.02 Remedies Umn Default. Upon the occurrence of an Event of Default or if 
dxmvise permitted under this Agreement, the non-defulting Party may exercise any one or more 
of the foUow@ remedies: 

a. Exercise all remedies available at law or at equity or other appropriate 
proceedings, including bringing an action or actions h m  time to time for recovery of .amounts h e  
a d  unpaid by the other Party, and/or for damages and expenses resulting h m  the Event of 
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Default, which shaU include all costs and expenses " a b l y  i n a n d  in the exercise of i ts  
remedy (including reasonable attomy's.f;PRs). 

b. Withmt recourse to legal process, terminate this Agreement by delivery of a 
Written notice to the other Patty declaring ter"tion. 

10.03 Election of Remedies. 

a Except as specificalty limited in this Agreement, each and e v q  right, power 
and remedy of a Party, whether specifically stated in this Agreemat, or otherwise existing, may be 
exercised wnc"dy or separately, fiom time to time, and 40 often and in such order as may be 
deemed expedient by the exercising Party, and the exercise or the be@jnning of the exercke of any 
such right, power or remedy shatl not be deemed a waiver offhe right to exercise, at the same time 
or thmeafkr, any other right, power or remedy. No delay or omission of a Party in the exercise of 
any right, power or remedy &all impair or operate as a waiver thereof or of any other right, power 
or remedy then or the& existing. 

b. Notwitbtmm any other provision of this Article, neither Party shall 
terminate this Agreement following the occurrence of an Event of Default by &e other Party 3, 
prior to the defaulting Party's receipt of a notice of such te"ah 'on, and notwithstanding the 
expiration or umvailabi€ity of any cure period pvided under this Agrement, the dew- Party 
shall have cured the Event of D e M t  

10.04 DisDute Resduthq. 

a The Parties-shall settle any dispute arising out of or relating to this Agrement 
through the step negotiation and non-binding mediation set forth herein prim to the initiation of 
any litigation. Good fdth participation in these procedures shall be a condition precedent to any 
litigation. All negotiations pursuant to this Article shall be confidential and shall be treated as 
compmmise and settlement negotiations for purposes of the Federal Rules of Evidence and State 
Rules of Evidence, 

b. All applicable statutes of limitation md de€- based upon the passage of 
time shail be tolled while the prowdm specified in this Article are pending. The Parties shall 
take such actio% if any, required to effectuate such tolling. 

c. Either Party may give the other Party written notice of my dispute not resolved 
in tbe flormal wurse of business. Executives of both Parties shall meet at a mutually acceptable 
time and place within ten (IO) days &et delivery of such notice and thereafter as ofia as they 
reasonably deem necessary, to exchange relevant infonnatioa and to attempt to resolve the dispute. 
Ifthe m z k r  has nut been resolved by these persons within thirty (30) days of the disputing Party's 
notice, or if the Parties fail to meet within ten (10) days, either Party may initiate mediation as 
provided hereiaafter. The mediation proceeding shall be conducted in accoKtance with the then 
current Center for Public Resources (TPR") Model Procedure for Mediation of Business Dispute 
or other mutually agreed upon procedures, with the following exceptions: 

4 

1. if the Parties have agreed to pursue mediation but have not 
agreed within thirty (30) days of the request for mediation 
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on the selection of a m e d i e  willing 50 serve, the CPR, 
upon the request of either Party, shall appoint a member of 
the CPR Panel of Neutrals as the mediator; and 

ii. efforts to reach a settlemat shall continue until the 
conclusion of the proceeding, which is deemed to occur 
upon the earliest of: (a) a written settlement is reached, (b) 
the mediator conchks and info= the Parties in writing 
that further efforts would not be useful, (c) the P d e s  agree 
in wrihg thai an impasse has been mached-or (d) the date 
whi& is thirty (30) days from the day on which a notice is 

. delivered under Section 1 O.M(c) above. Neither Party may 
withdraw before the conclusion of the proceeding. 

d. I f  the Parties are unable to resolve the disputes a d  litigation proves necessary, 
either party may initiate such litigation. The exclusive venue fix my such litigation shd .be the 
Circuit Court of Hemanh County, Florida The Parties expressly consat to the jurisdiction of 
such Circuit Court and to its exclusivity of venue, 

e. The Parties hereby expressly agree that all disputes, claims, and count.erclaims 
relatin$ to this Agreement and the project shall be litigated, djudicad, or otherwise resolved 
without a jury, The Parties expresrily, voluntaxily, and unequivocally wILive.2~~ right they may 
have to a jury trial in c o d o n  with all disputes, c h s  and munterc1th.s =lating to this 
Agreement. 

1 1.01 Coverage and Amounts. (ZP&T,, and afl cxm&m$~~ nnd SE~.QE?!EIC~G~~ perkmxki~g 
any services in connection with the operation or maintenance of the Plant, W obtain and 
maintain in force comprehensive general liability insurance, public liability coverage and property 
insurance for hjwy to persons and property, automobile liability insurance and workman's 
compensation b m c e ,  all in amounts and under tenns whkh are gendly  c d e d  by owners or 
lessees, o p m t m  or maintainem of equipment similar to &e Plant. In the event that any insured 
Party reasonably determines that any such policy of insurance i s  no longer available at 
commercially reasonable tates, such inswed Party shall not be obligated to conhue to carry such 
insurance, and shall obtain substitute insurance which i s  as nearly identical as possible to the 
policy of insurance which it is intended to replace. 

12,Ol ArrDIicable Law. This Agreement is executed in accordance with and is intended to 
be construed under the Laws of the State of Florida, excluding my Law related tu confljct or 
choice of Law which would result in the application of any Law to this Agreement other than ihe 
Laws of the State of Florida. 
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12.02 Notice and Service. Any notice, demand, request, consent, approval, confirmation, 
communicatio~ or statement which is required or pmitted under this Agreement, shall be in 
writing, except as otherwise provided, and shall be given or delivered by persod sewice, 
telecopy, telegram, Federal, Express or comparable ovemight delivery sewice, or by deposit in any 
United States Post ofxice, postage prepaid, by registered or ce&ied mait, sddressed to the Party at 
the address set forth below. Changes in such address shall be made by notice similarly given. 

If to P m p s  Energy Florida: 
Progress Energy Florida, Inc. 
410 South Wilmitlgton Street 
Raleigh, N o d  Ckiroh 27601 
Attation: Vice President of  Regulated CommerciaI Opedons 
Telephone N m k ;  9194464552 
Facsimile Number: 919-544-4640 

and 

Progress Energy Florida, Inc. 
410 South W m o n  Stjreet 
Rdeigh, No& CamlinS 27601 
Attention: General Counsel 
Telephme N u m k  91 9-546-5362 
Facsimile Number: 91 9-546-3805 

Ifto CP& 
Central Power 62 Lime, lac. 
1031 1 Cement Plant Road 
BrwksviUe, FL 34601 
Aaention: -miient 
Fs~simile M ~ m k .  352-799-3508 

With copies to: 

DPC Atlantis, LLC 
67 Park Place East 
Momst“, NJ 07960 
Attention: General Counsel 
Fa~sjmil~ Number: 973-889-0020 

And 

Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Aveque, NW 
Washingtun, DC 20005 
A ~ ~ o n :  Martin Klepper 
Facsimile N u m k  202-3934760 

. 
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Notices shall be deemed to have been received, and shall be effective, upon receipt. Notices of 
changes of address by either Party shall be made in writing 110 l&er than ten (IO) days prior to the 
effective date of such change. 

12.03 Amendmat. This Agreement is intended BS the fitral e ~ p m d o n  of the Parks’ 
agreement and it is the camplete and exclusive statement of tbe terms thereof. No shtmmts OT 

agreements, oral or written, made prior to the date hemot shall vary or m d i t h e  written terms 
set forth herein, and neither Party shall claim any amendment, modification, or release h m  any 
provision hereof by reason of 8 course of action or mutual agreement unless such agreement is in 
Writing signed by both Parties and specifidly states it is an amendment to this A.g”ent. 
Except as otherwise pmvkbd 
change, the standard of review for chaulges to this Apxment proposed by a Patty, a nonparty or 
the F e w  Energy Regulatory Commission acting ;srrO s p n t ~  shall be the ”public intaest- 
standard of review set forth in United Gas P i p  &e Co. vi Mobile Gas Service Coy., 350 U.S. 
332 (‘1956) and Federal Power Commission v. SievuPac@c Power Co., 350 US. 348 (1956) (the 
“Mobile-Sierrd‘ doctrine). 

this Agreement, absent agreement of the Pmths to a proposed 

12.04 Maintenance of Records. Both CP&L and Progress Energy Florida shall keep a 
.record of all invoices, receipts, charts, computer printouts, punch catds or mtqpeiic tapes related to 
the volume or price of capacity sales made unda this Agreement, Such recoxds shall be made 
available for inspection by either Party upon reasonable n@ce at the principal place of business of 
the nonmquesthg Party during regular ’business hours. All such materials shall be kept on record 
for a mini” o f  -m the date of their preparation. z 

a Any Proprietary Infonnatioa of a Party (the ‘‘TmnshrY which is disclosed to 
or otherwise received or obtained by the other party (the Trandixs’3 incident to this Agreement 
shall be held in confidence, and the Transferee shall not publish or otherwise disclose any 
Proprietary lnfannation to any Persun for any reason OT purpose whatmwez, or use any 
Proprietary Wormation for its own purposes or for thebenefit of any Person, without the prior 
Written approval of the Transferor, which approvaf may be granted or withheid by the Trmsferor 
in its sole discretion. Without limiting the generality of the faregoing, each Party shallabserve the 
same sdeguafds and precautions with regard to Propriutary Wonnation which such Party 
observes with respect to its own infixmation of the same or similar kindb 

b. Each Party agrees that it will make available P r o p r i q  I n f o d o n  received 
fiom the other Party to its own personnel only on a need-to-know basis, and that all Persoas to 
wbum such Proprietary Information is made available will be d e  aware of tbe confidentiaI 
nature of such Proprietary Idor“, and will be required to agree to hold such Proprietary 
Mormation in coddence undm terms substantially identical to the tem hereof. 

c. Notwithstanding the foregoing: 

i. A Transfme may provide any Proprietary Information to 
any Governmental Authority having jurisdiction over or 
asserting a right to obtain such  oma at ion, provided that (i) 
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ii. 

iii. 

such G o v m m d  Authority d e r s  that such Proprietary 
Id'nnat.icm be provided, and (E) the Transferee promptly 
advises the Transferor of any request for such information 
by such Govern~nmtal Authority and cooperates in giving 
the T ~ o r  an opportunity to present objections, requests 
for limitation, and/or requests f a  confidentiality or other 
restrictions on disclom or access, to such Govemmental 
AUthOlity. 

cq&Lmay disclose propxiet.ary lnformatimto any 
.GUvemend Authority in c o d o n  with the application 
fbr any Authorikation for the Plant. 

d. In the event of a breach or t h e a t a d  bxwh of the provisions of Section 12.05 
(a} by my ?'mferee, the Transferor shall be eatitled to E& injunction resbahhg such Party h m  
such breach. Nothing confained herein shall be 
pursuing any other remedjes available at law ar equity for such breach of threatened breach ofthis 
Agreement. 

as phiiting the T d e m r  h m  

L e. The obligation to retain Momation in mnf5dence &all cofztiaue in full force 
and effect during the Term d for a period o ~ w e a f k e r ,  notwithstanding the 
expiration or termination ofthis Agreement with respect to any information obtained by any Party 
prior to such termination. 

f'. Definition of proprietary Informa.tion: 

i. 
written or mal, which has been ur is disclosed by the 
Transferor, or by any Af'I5lizttm of the Tmfmor, or wbich 
otherwise becomes known to the Transferee, or to any 
Affiliate of such Transferee, or any other party in a 
confidentid relationship with, the T ~ J ,  and which (A) 
relatest0 matters such as patents, trade s e c r & , d a n d  . 

development dvities, draR ~f find contracts or other 
business arrangements, books and records, budgets, cost 
estimates, pro f o m  calculations, engineering work 
product, en~md compliance, vendor lists, suppfiers, 
I11EIllufBcfufing processes, energy cmsumption, pricing 

- 2 9 -  

.-_. I... * . . I 



infonnation, private processes, and other similar 
infarmation, as they may exist firnn time to h e ,  M (€3) the 
Tranderor expressly designates ia writing to be confidential. 
Proprietary Information shall also include information 
regarding the tenns of this Agreement, including the Energy 
Rate, the Capacity Payment, and other commemial terms 
hereof. 

ii, Proprietary Wormation shall exclude M o d o n  falling 
into my of the fohwbg categoria: 

A. Information thaf at the time of disclo9ure hereunder, is in 
the public domain, other than information that e n t d  the 
public domain by be& of this or any other apeen” or 
in violation of any Law, 

M d o n  that, after disclosure hereunder, enters the 
public domain, other than information that entad the 
public do@ by breach of this or any other agnx”t, or 
in violation of any L8w; 

.__ 

€3. 

C. M”mation, other than that obtained h m  third parties, that 
prior to disclosure hereunder, was already in the recipient’s 
possession, either without limitaton on disclosure to others 
or subsequently becoming fke of such‘lim3tatiOn; 

Information obtained by the recipient fiam a third party 
h v h g  an independent right to disclose the i n f o d o q  or 

Information tbst i s  avaiiorbie through independent fesearoh 
without use of or access to the proprietary Information. 

D. 

E. 

12.06 No Parhkershig. Notwithstanding my provision of this CP&L and 
Progress’Energy Florida do not intend to create hereby any lease, joint venture, partnership, 
&sociation taxable as a corporation, or other entity for the conduct of any business fur profit 
Neitber Party shall have any right, power or authority tu enter iat0 any agreement or undertaking 
for, or act on behalfof; or to act as or be an agent or representative of, or to otherwise bind, the 
other Party. 

12.07 No Dutv To Third Parties. Except as provided in Articles VII and IX, tbis 
Agreement is fm the sole benefit of the PEu‘ties hereto, and nothhg in this Agreement or any action 
taken hereunder shall be construed to creak any duty, liability or standard of care to MY person not ’ 

a Party to this Agrement. Except as specifkdy provided herein, no person s M  have any righis 
or interest, direct or indirect, in this Apmnent or #e sexVjc6s to be provided hereunder, or both, 
except Progress Energy Florida and CP&L. Except provided in Articles Vn and N, the Parties 
specifically disclairn any intent to create my rights in any person as a third-party beneficiary to this 
Agreement or the services to be provided hereunder, or both. 
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12.09 Severabilitv. Ifany provision of this Agrement sball be determixled to be 
wenfarceable, void or otherwise coILfrtlly to Law, such condition shall in no 
render any other provision of this Agxwment unenforceable, void or wntrary to Law, and this 
Agreement shdll confinue in force in accordance with tbe remaking terms aed provisions herens 
unless such conditition hvdidates the putpose or intent of this Agreement In the event tbat any of 
the provisions, or purticms or applications thereoE of this Agreement am held Uneaforceablle or 
invalid by any court of competent jurisdiction, the Parties &dl negotiate @ good faith to attempt to. 
implement 811 equitable adjustment in the provisions. of this Agreement with a View t o w d  
efkting the purposes of  this Agreement by replacing the provision that is medomabIe, void, or 
mntmy to Law with a valid provision the economic effect of which comes as close as possible to 
that of the provision that has ken  found to be unenforceable, void, or contrary to Law. 

operate to 

12.10 m. k h  Party shall have the right throughout the Term, upon 
reasonable prior notice, to audit the other Party’s books and records to the limited extent necess811y 
to veri@ the basis for any claim by either of the Parties fm payments hereunder or to determine the 
other Party’s complimce with the tenns of this Agreement The audited Party sball make such 
records available at its office during normal busiiss hm and the auditing Party shal). r e h b m  
the otber Party for reasonable costs h c d  by the audited Party in comestion with the audit, as 
sup- by apppriate documentation. 

12.1 1 Successors and Assigns. Except to the extent otherwise indicated herein, all tbpe 
rights, benefits, duties, liabilities and obligations of the Parties hemto shall inure to the benefit of 
and be biding upon their respective swcc0sso11s and permitted assigns. 

12.13 Sunrival. The pm~sions of Article IX,-Sectioa 102 and Section 12.05 shall 
continue in effect after the tamhation of this Agreement Ilnd the p e d i m “  by the Patsies of 
their obligfttions hm-. 

12.14 No ~wourse. No recome shall be bad for the payment or perfokmce of any of 
CP&L’s obligations, covenants ot algreements under this Agreement, a g m t  any &qmMor, 
ditect or indirect shareholder, member, partner, officer, dirrxtas or muate, (whether past, present 
or future) of CP&L or any Affiliate whether by virtue of any consti~onal provhion, 
statute or rule of law, or by the enforcement of any assessment or penalty or otherwise. 
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IN WITNESS WHEREOF, &e Parties have caused the sigaatures of tkii authorized officers and 
their seals to be affixed 8s of the day and year € h t  above written, 

ATTEST: 

C E N T U  POWER & LIME, INC. 

By: 
Typed Name: 
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EXHI3IT A 
TECHNICAL SPECIFICATIONS 

The Plant is Iocated appmxhately 7.5 miles fiom the Florida Power Copration (,,FPC”) I 15 kV 
Brookridge Substation. Major Plant equipment includes a 930,000 pounds per hour Babcock 
&Wileox pulverized coal Wier, 43.5 MVA GE Np steam tutbine and a 112.5 MVA GE LP steam 
W i e .  

me Plant is permitted to operate up -m per year, f 

OperatingLimits: 4 

Hot S m :  

wmsm: ’ Resynchronize 
Minimum output 
M a x i ”  Output 

Cold Start: 

6 
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1. Ea& monthly bill prepad by CP&L and delivered to Progress Energy Florida pursuant to 
the provisions of Section 4.05 shall include a summary of the quantities of Delivered 
Energy delivered by CP&L to the Poiat of Delivery cfuring such month d any Energy 
P a p &  and Capacity Payments due to CP&L. 

2. Each monthly Capacity Payment shall be cdculated as follows: 

where: 

3. Each monthly Energy Payment shall be calculated as follows: 

EP -- 
Where: 

t 
2 
3 
4 
5 
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