WP

oM 2

———

wm
CR

CL

P FRS/amb

LAW OFFICES

Messer, Caparello & Self E R

ST . -
A Professional Association oLl =G P L o3
Post Office Box 1876 e
Tallahassee, Florida 32302-1876 wid 3:\‘ TN
Internet: wwwlawfla.com L E_ E 14 é‘{

October 4, 2005

BY HAND DELIVERY

Ms. Blanca Bayo, Director

Commission Clerk and Administrative Services
Room 110, Easley Building

Florida Public Service Commission

2540 Shumard Oak Blvd.

Tallahassee, Florida 32399-0850

Re:  Docket No. 041144-TP
Dear Ms. Bayo:

Enclosed for filing on behalf of KMC Telecom III LLC, KMC Telecom V, Inc., and KMC
Data LLC are an original and fifteen copies of KMC’s Amended Motion to Dismiss Sprint’s

Complaint for Lack of Jurisdiction in the above referenced docket.

Please acknowledge receipt of these documents by stamping the extra copy of this letter
“filed” and returning the same to me.

Thank you for your assistance with this filing.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Complaint of Sprint-Florida, Incorporated
Against KMC Telecom I1I LLC,

KMC Telecom V, Inc. and KMC Data LLC,
for failure to pay intrastate access charges
pursuant to its interconnection agreement and
Sprint’s tariffs and for violation of

Section 364.16(3)(a), Florida Statutes.

Docket No. 041144-TP
October 4, 2005

R e i g N NI g

KMC TELECOM III LL.C, KMC TELECOM V, INC. AND KMC DATA LLC’S
AMENDED MOTION TO DISMISS SPRINT’S COMPLAINT
FOR LACK OF JURISDICTION
KMC TELECOM III LLC, KMC V, INC. and KMC DATA LLC (collectively,

“KMC”), by and through their undersigned counsel, and pursuant to Rules 25-22.036 and
28-106.24 of the Florida Administrative Code, hereby file this Amended Motion to
Dismiss filed with the Florida Public Service Commission (“Commission” or “FPSC”).
On September 16, 2005, KMC filed a motion in the above-captioned proceeding
requesting the Commission to dismiss Sprint’s Complaint because KMC has made a prima
facie showing that the traffic at issue in this proceeding is IP-enabled enhanced services
traffic sent over local PRIs for termination or, at a minimum, is entitled to treatment as
enhanced services traffic as a result of the representations made by KMC’s customer to
KMC. Accordingly, resolution of Sprint’s claims necessarily involves questions of federal
law within the exclusive, primary jurisdiction of the FCC. XMC also requested in its
Motion to Dismiss that the Commission, in the alternative, defer ruling upon whether the
Commission has jurisdiction over this matter until the FCC issues a decision on the matter

" in the pending IP-Enabled Services rulemaking proceeding.’

! KMC Motion at 2.



Since KMC filed its Motion to Dismiss, various carriers have filed petitions
for declaratory ruling with the FCC requesting the agency to resolve the same issues
involving IP-enabled traffic that are at stake in this matter and, in another case, the FCC
has put out for public comment a petition that was filed a little over a year ago.” Indeed, at
least one Petition involves traffic allegedly carried by PointOne, albeit in jurisdictions
other than Florida.> The FCC’s rulings in response to these petitions will resolve the
dispute between the parties regarding whether the FCC or the Commission has jurisdiction
over the matter, and most likely will also resolve, at least as a practical matter, the disputes
between KMC and Sprint regarding the propriety of access charges for the traffic at issue
here. Moreover, consideration of the same issue by the FPSC to resolve this matter would
be unnecessarily duplicative and create a substantial likelihood of conflicting decisions.
Accordingly, in light of these recent developments regarding issues that are actively before
the FCC, KMC supplements its previously filed Motion to Dismiss and KMC files this
Amended Motion to request that, if the FPSC does not dismiss Sprint’s Complaint, the
Commission defer decision on whether it has jurisdiction to address Sprint’s Complaint
until after the FCC rules on the issues underlying Sprint’s Complaint in response to the

recent Petitions for declaratory rulings on IP-enabled traffic or the FCC’s IP-Enabled

2 See, e.g., Petition of the SBC ILECs for a Declaratory Ruling, WC Docket No. 05-276,
filed Sep. 19, 2005; VarTec Telecom, Inc. Petition for Declaratory Ruling, WC Docket No.
05-276, filed Aug. 20, 2004; Petition for Declaratory Ruling of Grande Communications,
Inc., WC Docket No. , filed Oct. 3, 2005. On September 21, 2005, SBC filed an
errata to its Petition. The corrected version of SBC’s Petition is attached hereto as Exhibit
1. The VarTec Petition is attached hereto as Exhibit 2, and the Grande Petition is attached
hereto as Exhibit 3.

3 See SBC'v. VarTec et al., Case No, 4:04CV1303CEJ, U.S. Dist. Court E.D Mo., SBC First
Amended Complaint at 7 (“UniPoint operates facilities that are used in connection with the
transmission of telephone calls that originate and terminate in multiple states in which
plaintiffs do business, including Missouri”).



Services or Intercarrier Compensation proceedings. In support of this Amended Motion,

KMC states as follows:

BACKGROUND

1. On September 19, 2005, SBC Communications, Inc. (“SBC”) filed a
Petition for Declaratory Relief with the FCC in which SBC asked the FCC to declare that
wholesale transmission providers using Internet protocol technology to transport ordinary
long distance calls are “interexchange carriers” and thérefore are liable for the payment of
access charges." SBC’s Petition comes on the heels of a decision by the U.S. District
Court for the Eastern District of Missouri dismissing SBC’s complaint against a number of
defendants, including PointOne (and VarTec).” The court there held that the
determination of whether PointOne, as described in SBC’s allegations,’ is an interexchange
carrier and liable for the payment of access charges is “is a technical determination far
beyond the [c]Jourt’s expertise.”” The court also held that the question of whether access
charges may be assessed against entities other than interexchange carriers “is a policy

determination currently under review by the FCC.”

4 Exh. 1, SBC Petition at 17.

3 Southwestern Bell Tel., v. VarTec Tel. et al., 2005 WL 2033416 (E.D. Mo.). It should be
noted that, because SBC’s Complaint was dismissed, no record was developed in the
Missouri proceeding. Accordingly, SBC’s Complaint should be seen for what it is -- naked
allegations and mere speculation.

The court made no finding as to the true nature of PointOne’s service and accepted
SBC’s allegations in its complaint for purposes of resolving PointOne’s Motion to
Dismiss. Similarly, SBC’s Petition before the FCC involves only SBC’s
representations regarding the nature of PointOne’s service, not any factual findings
regarding PointOne’s service, and can be expected to be resolved based upon that
description. Nevertheless, because Sprint makes essentially the same allegations as
SBC, the FCC’s resolution of SBC’s Petition potentially will have a direct bearing
on the proper resolution of Sprint’s claims.

7 Id. at 4.
Id.



2. On September 26, 2005, the FCC issued a Public Notice requesting
comment on SBC’s Petition, as well as a similar petition filed by VarTec.” The VarTec
Petition, which was filed on August 20, 2004, seeks inter alia a declaratory ruling that it is
not required to pay access charges to terminating local exchange carriers (“LECs”) when
enhanced service providers (“ESPs”) or other carriers deliver calls directly to the
terminating LECs for termination.'’

3. On October 3, 2005, Grande Communications, Inc. (“Grande”) filed a
Petition for Declaratory Ruling with the FCC in which it asked the FCC to declare that
local carriers may rely on self-certifications from their customers that the traffic their
customers send them is VoIP traffic that undergoes a net protocol conversion or is
otherwise enhanced. Grande also seeks an ancillary ruling that, based upon such
certification, Grande may properly sell such customers local services and that the traffic
carried over those local services is exempt from access charges.'!

4. First and foremost, resolution of these various Petitions will require the
FCC, at a minimum, to address the jurisdictional nature of the type of IP-enabled traffic
Sprint alleges is at issue in its Complaint. These Petitions also raise the questions of
which, assuming access charges apply to this traffic, entities can be liable for access
charges. Finally, the Grande Petition raises the question of whether self-certification by a

customer regarding the enhanced nature of its traffic can be relied upon by a local

exchange carrier when offering that customer local services, another issue raised in the

? The Public Notice is attached hereto as Exhibit 4.

10 Exh. 2, VarTec Petition at 3.

i Exh. 3, Grande Petition at 1. While a Public Notice seecking comment on Grande’s

Petition has not yet been issued, KMC expects that the FCC will issue one shortly given
that the FCC is already seeking comments on the related Petitions filed by SBC and
VarTec.



Sprint complaint case. Accordingly, the FCC is currently considering the same issues
raised by Sprint’s Complaint, not only in its IP-Enabled Services proceeding, but in

various other, including these new, proceedings.

ARGUMENT

5. Deferring a decision upon whether the Commission has jurisdiction to
resolve Sprint’s Complaint until after the FCC rules on the Petitions for declaratory ruling
filed by SBC, VarTec, and Grande, whether individualiy or as part of the currently pending
IP-Enabled Services or Intercarrier Compensation proceedings, this Commission will
conserve its resources and eliminate the risk of inconsistent federal and state decisions .
As Sprint has acknowledged, Sprint’s Complaint raises questions of federal law, and
federal law as articulated by the FCC must be applied to resolve Sprint’s claims.'> The
recent Petitions place the questions Sprint raised in its Complaint squarely before the FCC
again, and thus the FCC’s resolution of those issues will dictate the proper resolution of
Sprint’s Complaint.

6. Specifically, SBC’s Petition asks the FCC to promptly and decisively
resolve the issue of whether wholesale transmission providers are “interexchange carriers”

3 Indeed, the services of PointOne as described in

and thus are liable for access charges.'
the SBC Petition do not differ materially from Sprint’s descriptions of the PointOne traffic

at issue here, which is not surprising since both incumbent carriers seek to collect access

charges. Moreover, the issues that SBC’s Petition puts front and center before the FCC

12 See, e.g., Sprint’s Response in Opposition to KMC’s Motion to Dismiss at 5 ”(“asking the

Commission “to apply federal law related to VolIP to its resolution of the parties’
interconnection agreement dispute”).

13 SBC Petition at 33.



are key to resolving KMC’s position in this matter that KMC is not an interexchange
carrier and thus is not liable to Sprint for the payment of access char_tc:,res.14 Moreover,
KMC has contended that, even if access charges are due for the traffic in this case, they
must be paid by PointOne or an IXC that, directly or indirectly, sent the traffic to
PointOne. This argument is also almost identical to the argument that the SBC and Vartec
Petitions ask the FCC to resolve. Indeed, SBC alleges that PointOne, rot the LECs that
sent SBC the traffic in question, continues to “evade” more than $1 million per month in
SBC access charges.” Similarly, the Grande Petition puts squarely before the FCC one of
KMC’s central arguments — that KMC acted reasonably and in good faith in treating
PointOne as an ESP based on PointOne’s self-certification.'® It is difficult to imagine how
the FCC, in the exercise of its jurisdiction, would issue a ruling in response to the SBC,
Grande, and Vartec Petitions that would not resolve several, if not most, of the central
issues raised in Sprint’s Complaint.

7. Perhaps most significantly for purposes of the present Amended Motion,
each of the Petitions pending before the FCC, like the IP-Enabled Services proceeding
itself, also raise the key issue of the nature and scope of federal jurisdiction over IP-
enabled traffic. In resolving the Petitions, the FCC most likely will have to articulate more
fully the basis for, and scope of, federal jurisdiction over IP-enabled traffic as threshold
matters to issue its rulings.'” Even if the FCC does not articulate more fully its jurisdiction

over IP-enabled services generally, the manner in which the FCC disposes of the Petitions

14 KMC Post-Hearing Brief, Issue No. 3, at 14,
15 SBC Petition at 14.
KMC Post-Hearing Brief, Issue No. 3, at 23-26.

See KMC Motion at 4-5 (explaining that the FCC’s Vonage Declaratory Ruling
already resolves the threshold question of whether this Commission has jurisdiction
over the instant dispute).



will, as a factual matter, establish the boundaries of federal and state jurisdiction over the
issues Sprint raised in its complaint. In short, given the similarity of the matters raised in
the Petitions to a number of the key issues raised by Sprint’s Complaint, the FCC’s
determinations regarding the extent of federal jurisdiction over IP-enabled services are
crucial to resolving Sprint’s Complaint.

8. Since many of the key issues raised by Sprint’s Complaint — both with
respect to Commission jurisdiction to resolve the Complaint as well as to the merits of the
Complaint itself — are currently pending before the FCC, there is a substantial risk that any
decision the Commission issues will be inconsistent with the FCC’s resolution of those
issues. Even if the Commission correctly predicts how the FCC will rule on the issues
Sprint raised in its Complaint, the Commission will simply waste its resources trying to
clarify in advance the uncertainty regarding federal law that the FCC itself created.'® Since
resolution of Sprint’s claims, whether by the Commission or another body, ultimately will
have to be consistent with the FCC’s rulings, the most prudent course is to let the FCC rule
before the Commission expends any more of its own resources, particularly since the FCC
has already requested comment on the relevant issues and has stated that it plans to resolve
those issues in the near future.

9. Commission precedent supports deferral of the decision upon whether the
Commission has jurisdiction to resolve Sprint’s Complaint until after the FCC rules on the
Petitions for declaratory ruling filed by SBC, VarTec, and Grande, whether individually or

as part of the currently pending /P-Enabled Services or Intercarrier Compensation

18 See, e.g., Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP
Telephony Services are Exempt from Access Charges, Statement of Commissioner
Kevin J. Martin, WC Docket No. 02-361, FCC 04-97, 2 (April 21, 2004)
(observing that FCC contributed to the uncertainty as to the applicability of access
charges to various types of IP-Enabled services).



proceedings. As KMC explained in its Motion to Dismiss, the Commission stayed its own
docket in the Thrifty Call case pending the resolution of an FCC declaratory proceeding
addressing the same jurisdictional authority to collect access charges on the traffic that was
in dispute in the FPSC case.® The Petitions for declaratory ruling filed with the FCC after
KMC filed its Motion to Dismiss place this Commission in the same circumstances it faced
in the Thrifty Call case. For the reasons the Commission stayed its own docket in the
Thrifty Call case, the Commission should stay its own docket in this proceeding or, at a
minimum, defer decision upon the jurisdictional issues until after the FCC has ruled on the
pending Petitions.

10.  Finally, granting the relief KMC requests will not harm Sprint.
Specifically, since Sprint only is seeking monetary relief, a stay or a deferral in this
proceeding will not irreparably harm Sprint.?’ In the meantime, the FCC’s request for
comments on the VarTec and SBC (and imminently the Grande) Petitions provide a
vehicle for both Sprint and KMC to bring the essential elements of the jurisdictional
question pending here to the FCC. Sprint and KMC will also have the opportunity to files
comments on the substantive questions raised by the SBC, Vartec, and Grande Petitions.
Once the FCC has resolved these issues, the Commission can determine whether and how
best to resolve Sprint’s Complaint.

CONCLUSION

WHEREFORE, based on its Motion to Dismiss and the foregoing, KMC’s
respectfully requests the Commission to dismiss Sprint’s Complaint for lack of subject

matter jurisdiction. If the Commission does not take that action, it should grant KMC’s

19 See Order No. PSC-01-2309-PCO-TP (Nov. 21, 2001).
20 KMC Motion at 9.



Amended Motion by staying and deferring a decision upon whether the Commission has
jurisdiction to resolve Sprint’s Complaint and the Sprint Complaint itself until after the
FCC rules on the pending /P-Enabled Services proceeding and the Petitions filed by SBC,
VarTec, and Grande, whether individually or as part of the currently pending /P-Enabled

Services proceeding.

. : ) & SELF,

P.A.

215 S. Monroe Street, Suite 701
Tallahassee, FL. 32302

(850) 222-0720

Edward A. Yorkgitis, Jr.

Todd D. Daubert

KELLEY DRYE & WARREN LLP
1200 19th Street, N.W.
Washington, DC 20036

Attorneys for KMC Telecom III LLC,
KMC
Telecom V, Inc., and KMC Data LLC



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct copies of the foregoing have been served upon
the following parties by Hand Deliver this 5" day of October, 2005.

Beth Keating, Esq.*

General Counsel’s Office, Room 370
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Ms. Nancy Pruitt*

Division of Competitive Markets and Enforcement
Florida Public Service Commission

2540 Shumard Oak Blvd.

Tallahassee, FL 32399-0850

Susan Masterton, Esq.*
Sprint-Florida, Incorporated
1313 Blairstone Road
Tallahassee, FL. 32301
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KELLOGG HUBER, HANSEN TooD, EVANS & FIGEL, PLLC.
SUMNER SQUARE
1615 M STREET, N.W.

SUITE 400
WASHINGTON, D.C, 20036-3209

1202) 326-7000

FAGCSIMILE:
202 326-7990 ) . o
September 21, 2005 ‘ ¢ %,E-GGFY gﬁpﬁ.‘fﬂﬁ?ﬁ‘
' onytRE |
ERRATA
Marlene H. Dortch
Secretary

Federal Communications Comnnssxon
445 12th Street, S.W.
Washmgwn D.C. 20554

Re: SBC ILECs’ September 19, 2005, Petition for Declaratory Ru]mg
Dear Ms. Dortch:

On September 19, 2005, the SBC ILEC:s filed a petition for a declaratory ruling to
‘implement the recent primary jurisdiction referral order issued by the United States District
"Court for the Eastern District of Missouri.' The SBC ILECs now make this errata filing to
correct certain mistakes in the petition as filed. We are enclosing the original and five coples of
"the corrected version of the filing, Please use these to replace the originai and four coples of the
- filing provided on September 19, and please date-stamp and return the additional copy in the
enclosed envelope

Thank you for your attention to this matter. If you have any queshons, please do not
hesitate to conlact me at (202) 326-7968. :

Yours truly,
(L
Colin S, St

cc (w/ encL.):
Counsel of Rccord in No, 4:04-CV-1303 (CET} (E.D. Mo )

I See Memorandum and Order, Soutkwestem Bell Tel,, L.P. v. VarTec Telecom, Inc., No. 4 04-CV-1303 (CBJ) (E D.
Mo, Aug, 23, 2005).

EXHIBIT 1




‘CORRECTED VERSION
Before the :
DERAL COMMUMNCATIONS. COMMISS!DN :
Washmgton, D.C. 20584 RECE'VE‘D
— ' - SEP 31 2005.

.~ In the Matter of ). : m-mcommunmtmmmmmm :
o - ) {Hfice of Socretary
Petition for Declaratory Ruling That y .

'UniPoint Enhanced Services, Inc. d/b/a ) WC Docket No. _[}S:Ql_'l@_ '
PointOne and Other Wholesale Transmission ) : :
Providers Are Liable for Access Charges )
o )
)
)

* PETITION OF THE SBC ILECS FOR A DECLARATORY RULING

Jack Zinman ' ‘Michaet K. Kellogg

Gary L. Phillips ‘Colin 8. Stretch

Paul K. Mangini - KELLOGG, HUBER, HANSEN, ‘
$BC COMMUN ICATIONS INC. : " TODD, EVANS & FIGEL, P.L.L:C.
1401 1 Street, N.W. "Sumuer Square

Washington, D.C. 20005 1615 M Street, N.W., Suite 400

{202) 326-8800 : Washington,DT. 20036

' ' . ' ‘ 202) 326-7900

Martin E, Grambow , :

Randall Johnson

SBC COMMUNICATIONS INC.

175 E. Houston '

San Antonio, Texas 78205

(214) 464-3620

Counsel for the SBC ILECs

September 19, 2005




SBC Petition for Declaratory Ruling
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SBC Petition for Declaratory Ruling
. Corrected Version

INTRODUCTION AND SUMMARY

In April 2004, this Commission put to rest a heated controversy over the proper
coﬁnpensation applicable to so-called “IP-in-the-middle” long distance calls - i.e., 6rdinary long
distance cails that are transported using the Internet Protocol (“IP”). In a highly publicized
decision, the Commission ruled that [P-in-the-middle long distance callé — whether transported
bya singlé ﬁrovider or by multiple providers — are “telecommunications services” subject to
access charges. See Order, Petition for Declaratory Ruling That AT&f"s Phone-to-Phone IP
Telephony Serw‘ée& Are Exempt from Access Charges, 19 FCC Red 7457 (2004) (“AT&T .
Order”). While some IP-in#thc-nliddlp providers accepted the Commission’s decision and
conformed their behavior accordingly, Unipoint Enthanced Services, Inc. d/b/a PointOne
(“.PointOI.Ie”) and other similar providers have chosen to -ﬂout the Commission’s decision and, to
this day, are still refusing to pay access charges on the ordinary long distance calls they transport
u;ing IP-in-the-middle technology. |

‘Therincumbent local exchange carriers affiliated with SBC Communications Inc. (the
“SBC ILECs™! cons;ervatively estimate that these IP-in-the-middle providers ha\;e evaded more
tha1.1‘$100 miliiqn in SBC ILEC access charges over the last five years, and that amount is .
growing by more than $1 mi]lion per month, It is also quite likely that these same providers are
similéﬂy depriving many. other local exchange carriers of the access charges they are owed on

IP-in-the-middle long distance calls.

! The SBC ILECs include Southwestern Bell Telephone, L.P., Pacific Bell Telephone
Company, The Southern New England Telephone Company, Illinois Bell Telephone Company,
Indiana Bell Telephone Company Incorporated, Michigan Bell Telephone Company, The Ohio
Bell Telephone Company, Wisconsin Bell, Inc:, Nevada Bell Telephone Company, and The.
Woodbury Telephone Company.




SBC Petition for Declaratory Ruling
" Corrected Version

’fo make matters worse, these IP-in-the-middle providers have now been emboldened in
their defiance of this Commission’s ruling by a recent federal district court de;:ision that
professed ﬁnccrtainty over whether and how tﬁe AT&T Order applies to them.? In response to
litigﬁtion initiated by the SBC ILECs to require certain IP-in-the-nﬁddle providers to conform to
the AT&T O}-der, PointOne contended, and the district court agreed, that the question of

' PointOne’s liability for access charges on IP-in-the-middle calls was unsettled aﬁd should be
- subjéct to the primary jurisdictioﬁ of this Commission. Emphasizing that access charges apply to
“interexchange carriers,” see 47 C.F.R, § 69.5(b), the court concluded that, to resolve the SBC
ILECs’ complaint, it would have to determine that PointOne is an interexchange carrier, which
the court believed to be “a fechnical determination far beydnd [its] expertise” and subject to the A
primary jurisdiction of the Commission. Order at 8. |

In response to the district court’s primary jurigdiction referral and pursuant to 47 C.F.R.
§ 1.2, the SBC ILEC:s file this petition for a declaratory ruling to prevent PointOﬁe and other
similarly situated providers from making a mockery of the AT&T Order.

L To remove any purportgd uncertainty over the applicability of the AT&T Order,
the Commission should make clear that, when wholesale transmission providers use IP to carry
ordinary long distance calls that originate and teﬁninatc on the public sﬁvitched telephone
network t“PSTN”), they are acting as “interexchange carriers” for purposes of Rule 69.5 and are
accordingly subject to access charges. |

A, The text of the Commission’s rules requires that result. For purposes of switched

access charges, section 69.5(b) states that access charges shall be assessed on “interexchange

2 See Memorandum and Order, Southwestern Bell Tel,, L.P. v. VarTec Telecom, Inc.,
No. 4:04-CV-1303 (CEJ) (E.D. Mo, Aug. 23, 2005) (“Order”) (Ex. A).
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carriers.” 47 C.F.R, § 69.5(b).3 The Commission’s rules dcﬁﬁe “interexchange” in relevant part
as “services or facilities provided as an integral part of interstate or foreign telccommmlidations,”
id. § 69.2(s), and the term “carrier” plainly refers simply to an entity carrying a call from one

- point to another, Thus, when a transmission provider provides carriage as “an integral part” of a
long distance call, it is liable for access charges under Rule 69.5(b). It makes no difference
whether the transmission provider is acting as a retail provider or a wholesale provider, Indeed,
the Commission’s rules do not distinguish between “wholesale” and “retail” providers, and
wholesale transmission providers, no less fhan retail long distance carriers, provide carriage as
“an integral part” of a long distance call. Accordingly, any suggestion that wholesale
transmission providers are exempt from accéss chai-ges is entirely without merit.

‘That result is confirmed by'vindustry practice. When PointOne or any other carrier
provides wholesale transmission using IP-in-the~-middle to another carrier, it stands in the same
éhoes aslthe many carriers that provide wholesale transmission over conventional faciliﬁes aqd
deliver calls to local exchange carriers (including the SBC ILECs) for termination, Those
convcntiénal wholesale providers routinely pay accessrchargcs pursuarit tc; Rule 69.5(b) for their
“use [of] local excha‘ngc switching facilities,” and there is no basis in law or policy to excuse
PointO'ne or any other carrier providing the same functionality from those same chgrges, simply
because their transmission networks employ IP.

Any other result would violate the filed rate doctrine. As the Sﬁpreme Court has - |
e:;plained, “the policy of nondiscriminatory rates” at the heart of that doctrine “is violated when

similarly situated customers pay different rates for the same services.” AT&T Co. v. Central

3 In fact, carrier’s carrier charges are assessed on entities that are not interexchange
carriers, notwithstanding Rule 69.5(b); however, the Commission need not decide this petition
on that basis since PointOne and similarly situated carriers clearly are interexchange carriers.
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Office Tel., fnc., 524 U.S. 214,223 (1998). Yet that is precisely the result advocated by IP-based
transmission providers such as PointOne, which insist that they are exempt from access charges,
even as other wholesale transmission providers dutifully pay those same charges.
B. PointOne has insisted that, because it is supposedly not a “common carrier,” it -
~ cannot be considered an “interexchange carrier” for purposes of the access charge rules. But the
" truth of the matter is that PointOne and similar carriers are co'rmnon-canie,rs. Commission
precedent makes clear that wholesale transmission providers qualify as common carriers,
provided they offer service to all comers. That is plainly the case here. PointOne, for example,
has touted the fact that it provides “any-to-any” transmission services to virtually anyone, by
which it mearis that it “transmits and routes traffic between any 6rigination and termination
dCV;ICC . .« Without discrimindting ﬁased on the form or capability of the device.™ Particularly
whcﬁ coupled with PointOne’s recent announcement of its “new effective per minute rate” for
various transmission services that is “effective across the entire PointOne customer base,””
PointOne’s‘ nondisctiminatory service qualifies as common carriage.

In any case, nothing in the Commission’s rules suggests that the term “interexchange
carrier” in Rule 69.5(b) is confined to common carriers and does not include private carriers.
The Cc;nimission has long recognized that the applicability of access charges does not depend on
whether a party is a éommén carrier. Rather, private carriers, just like common carriers, are

subject to access charges under Rule 69.5(b) when carrying interexchange traffic. Any other

reading would not only be cohtrary to Comnmission precedent, but also would lead to the absurd

4 Letter from Staci L. Pies, Vice President, Government and Regulatory Affairs,
PointOne, to William A. Haas, Associate General Counsel, McLeod USA, at 4 (Feb. 1, 2005)
(“Pies Letter™) (Ex. B) (emphases added).

3 PointOne Notification of Rate Adjustment to Metered VPN Services and Variable Rate
Private Line (VRPL) (Aug. 16, 2005) (“PointOne Rate Notice”) (Ex. C).
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result of creating an enormous loophole for a distinct class of users of access facilities ~ /.e.,
private can'iérs_ — that are neither “end users” nor “interexchange carriers” and would thus be
unaccounted for in the Commission’s access charge regime.

II. The Commiséicm must act expeditiously to resolve this pcﬁtion. In the past five
years, IP-in-the-middle carriers have evaded hundreds of millions of déllars in access charges.
As noted at the outset, SBC conservatively estimates that, all told, wholesale IP-in-the-middle
carriers have already evaded at least $100 million in SEC ILEC access charges, and that number
is growing by more tha‘n' $1 million per month. Once other LECs are factored in, that number is
undoubtedly many times higher. The supposed uncertainty identified in the district court’s
ruling, moreover, willvlikcly cause these IP-in-the-middle carriers fo redouble fheir efforts to
evade access charges on aﬁ increasing amount of interexchange traffic, thus perpetuating
precisely the problems — in terins of undermining compefition among long-haul providers,
pfeventing ILECs from “receiv[ing.]vapprbpriate compensation for the usge of their networks,” and
interfering with “important Commission rules, such as the obligation to contribute to the
universal service support mechanisms,” AT&T Ordef 9 2 - that caused the Commission to take
action against IP-in-the-middle providers in the first place. The Commission should act without
delay to prevent that result.

’ - BACKGROUND
A. The Use of YP-in-the-Middle To Evade Access Charges

As the Commission has stressed, the ability to transmit voice using IP promises “new and

innovative services” to end users and thereby “promotefs] competition” for local exchange
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service. Vonage Order®§20. This petition, however, is not about the use of IP to revolutionize
local competition. Rather, just as in the AT&T Order, this petition involves the use of IP solely

in the midd!e of a conventional, PSTN-to-PSTN interexchange call, to transport that call from

© - one place to another.

Carriers use .many different technologies and transmission media to transmit long
distance. c’a]is. Some carriers use microwave transnﬁssién, others use fiber optics, others use
satellites, and stﬂl others use the copper wires that have been in usé for decades. Under long-
standing Commission rul_es, however, the choice of transmission techlxlology makes no difference »
to the regulatory classification of a conventional long distance telephoné call or the applicability -
of access charges. So long as a long distance call begins and cnds as an ordinary telephone call
on the PSTN, it is subject to access charges, regardless of the technology that a carrier uses to

transmit that call. See, e.g., AT&T Order § 17; Report to Congress, Federal-State Joint Board on
Universal Service, 13 FCC Red 11501, 9 59 (1998).

Nevertheless, in the last decade (and increasingly beginning around 2000), carriers that
had implemented IP in theil; networks began to také the pbsition that PSTN-to-PSTN calls
transport.ed using IP were exempt from access chargés. As support for this improbable claim,
these carriers have relied on the Commission’s so-called “ESP Exemption.” In the wake of the
iareak-up of the Bell system,'thc Commission put in place an access charge regime to ensure that
“local éarriers récover the cost of providiﬂg access services needed to complete interstate and - -
foreign telecommunicatiops.'” Memorandum Opinion and Order, MTS and WATS Market

Structure, 97 F.C.C.2d 682, Y 2 (1983) (“MTS/WATS Order”). For purposes of this regime, the

§ Memorandum Opinion and Order, Vonage Holdings Corp. Petition for Declaratory
Ruling Concerning an Order of the Minnesota Public Utilities Commission, 19 FCC Red 22404
(2004) (“Vonage Order”). ’
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Commission divided users of Jocal exchange facilities into, broadly sﬁeakihg,’two categorieé: (1)
non-carrier “customer[s]” of an “interstate or foreign telecommunications service,” termed “end
users,” 47 C.F.R. §§ 69.2(m), 69.5(a); and (2) “interexchange carriers that use local exchange
switching facilities for the provision of interstate or foreign telecommunications services,” id. §
69.5(b);‘see also id. § 69.2(s) (“Interexchange or the interexchange category includes services or
facilities provided as an integral part of interstate or foreign telecommunications that is not
described as ‘access service' for purposes of this part.”).
The Commission recognized that enhanced services providers “emplby exchange service
. for jurisdicticnally interstate communications” and are thus presumptively subject to “full caﬂe;
usage charges.” MTS/WATS Orde;j 1 83. At the same time, the Comm—ission expressed concern
that the application of those charges would create “rate shock,” and it acc,orciingly created an
exemption from the “carrier’s carrier” access charges that would otherwise apply. Id. That ié 0
say, nonviﬁlstanding the fact that enhanced services provideré “use incumbent LEC facilities to
originate and terminate interstate calls,” the Commission classified those providers as end users
for purposes of Rule 69.5 and permitted them to “purchase services from incumbent LECs under
the same 'iﬁtrastate tariffs available to end users.” First Report and Order, Access Charge
Reform, 12 FCC Red 15982, " 341-342 (1997) (“Access Charge Reform Order™), affd,
Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523 (D.C. Cir, 1998); see MTS/WATS Order | 83.
To take advantage of the ESP Exemption, transport providers using IP technology took

fhe position that any ordinary long distance call traﬁsmitted in IP was thereby transfonnéd into
an “enhanced” service exempt from access charges. From the beginning, this claim was a
‘transparent abuse of the Commission’s rules, The Commission has explained that the ESP

Exemption does not apply where a service provider “uses the LEC facilities as an element in an
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end-to-end long distance call,”” and it was on that basis that the Eighth Circuit upheld the
exemption against a discrimination claim. See Southwestern Bell Tel. Co.v. FCC, 153 F.3d 52‘3,
542 (8th Cir, 1998) (holding that the ESP Exempti;)n “dofes] not discriminate in favér of
{cnhanéed services providers], which do not utilize [local exchange carrier] services and
facilities in the same way o;r for the same purposes as other customers who are assessed per-
minute interstate access charges™). It is clear, however, that, where a provider uses IP to
transport a PSTN-to-PSTN interexchange céll, it “utilize[s]” local exchange switching facilities
in precisely “the same way [and] for the same purposes” as carriers “who are assessed per-
minute interstate access charges.” Id. |
Take, for 'éxampl_e, a traditional long distance carrier such as AT&T or MCI, In the

ordinary course, a PSTN-to-PSTN call will originate and termigate onan ILEC neMprk, with the
 long distance carrier tmﬁSporting the call in between. As the Commission recognized in the'
- AT&T Order, where the long distance carrier uses IP in its long-haul network, the call still
'originates and terminates on an ILEC network, and it uses ILEC switching facilities for
termination just like any other ordinary long distance call, As the following diagrams illustrate,
the only difference is that, to unlawfully avoid access charges under the guise that the IP-routéd |
éall is an “enhanced service,” some long distaﬁce carriers had been routing these calls through

CLECs, which in turn improperly terminated the calls to the ILEC over local interconnection

7 Brief for Respondents the Federal Communications Commission and the United States
at 75-76, Southwestern Bell Tel, Co. v. FCC, No, 97-2618 (8th Cir. filed Dec. 16, 1997).(“FCC
8th Cir. Br.”).
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trunks that are generally not designed to measure and bill for interexchange traffic.. See .
Declaration of Robert A, Dignan § 5 (“Dignan Decl.”) (Ex. D)8
ustration 1 — Ordinary Long Distance Call:

Caliog - fEC ~ IEC ) " LEC  ILEC Called
Party EO Tandem Long-Distance Tandem EO Party

A = A =

Illustration 2 — IP-in-the-Middle Call:

Long-Distance

o Carrier
Calling ILEC ILEC ILEC ILEC Called
Party EO Tandem Teandem EO Party
= AT )| AB—T
. : CLECJ .

Critically for purposes of .this petition, the same analysis applies for IP-in-the-middle
calls routed by wholesale providers. With conventionél, non-IP transmission, long distance
carriers routinely pass calls to a third-party wholesale {ransmission provider, depicted below as a
“Leasi Cost Router,” or “LCR,” which in turn delivers the calls to the ILEC for termination. ‘The
use of an LCR makes no difference to the functions the ILEC must perform on the terminating
end of the call. Just as with an ordinary call that is carried entirely by a single long distance
carrier (see IMustrations 1 and 2 above), the ILEC must switch the call and deliver it to the called |
party. And, just as with any other ordinarSr call, the carriers that transport the call between

exchanges are interexchmge carriers liable for access charges. See Dignan Decl. Y 6.

A ¥ Alternatively, the long distanée carrier might attempt to avoid access charges by routing
‘the:call directly to the ILEC using primary rate interface lines, or “PRIs,” purchased out of
intrastate tariffs. See AT&T Order 11 n49. ‘ )
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Tustration 3 — Conventional Interexchange Call Routed Using Wholesale Provider:

Colling ILEC ILEC c ILEC ILEC Called
Party EO Tandem Long-Distance Tandem EQ Pasty

ﬁ A Carrier LCR A l‘ ﬁ_

That is equally true, moreover, where the wholesale transmission provider happens to use

IP. Inthat circumstance, the call still originates aﬁd terminates on the PSTN, and it still uses
ILEC switching facilities.for termination just like any other long distance call. As depicted in
Ilustration 4 below — and just as in lllustration 2, above — the only difference is that, to
improperly avoid access charges on the terminating end, the call may be routed. through a CLEC,

which terminates it to the ILEC over local interconnection trunks.’

Hlustration 4 — IP-in-the-Middle Call Routed Using Wholesale Provider:

LCR

Calling LEC  ILEC ILEC LEC Called

Party EO Tandem Long;l:nifmnce Tondom To Party
‘@' A s 1P-n-the-Middle _ A__,___ ﬂ
CLECJ

B. The AT&T Petition and the Commission’s Declaratory Ruling |

In October 2002, in the wake of several criminal prosecutions of companies that evaded

access charges,'® AT&T filed a petition for a declaratory ruling asking the FCC to rule that

? Alternatively, as with the scenario described above, the wholesale provider h&ight
attempt to avoid access charges by terminafing the call directly to the ILEC using a PRI circuit
- purchased out of an intrastate tariff.

1910 2002, the United States Department of Justice (“DOJ”) secured guilty pleas from a
communications company and two of its officers for “perpetrating a scheme that defrauded
[Southwestern Bell Telephone, L.P. (“SWBT")] of millions of dollars in [Switched Access] .
fees,” by “fail{ing] to pay [access charges] for using SWBT’s network . . . while providing long
distance service.” DOJ Press Release, Long Distance Service Provider NTS Communications,

10
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PSTN-t0-PSTN calls carried using IP-in-the-middle were exempt from access charges."!
~ AT&T’s theory was'-that, even though the calls at issue were originated and terminated in exactly
the same way as ordinary long distance calls, tﬁey were nevertheless exempt from access charges
because the use of IP transformed the calls into “enhanced” or “information” services."”

Although AT&T‘ itself used IP solely in the middle of its own network (as depicted in |
[llustration 2 abové), it was clear from the outset that its petition raised the question of the -
applicability of access charges to the circumstance in which the IP transmission is provided by a
wholesale provider (Illustration 4 above). Indeed, in connection with AT&T’s petition, -
transmission provider PointOne, alone and in conjuﬁction with other providers, submitted 95
pages of advocacy and met with the Commission to press its case on six different oceasions."
Likewise, tranénﬁssiou provider Transcom Enhanced Services, LLC (“Transcom”), also alone |
and in conjuﬁcﬁon with other providers, submitted 170 pages of advocacy and participated in
seven Commission meetings.’* In these filings and meetings, these carriers echoed AT&T’s

argument that any use of IP to carry ordinary long distance calls turned those calls into

“enhanced services” exempt from access charges."

Inc. and Two Executives Are Charged with Defrauding Southwestern Bell Telephone of Millions
in Long Distance Usage Fees at | (Feb. 28, 2002). See also Indictment, United States v. Ward,
et al., Nos. IP 01-CR-79-01 et al., § 27 (S.D. Ind. filed July 11, 2001) (alleging conspiracy to
commit wire fraud arising out of defendants’ efforts to “conceal[] the true nature” of the long
distance traffic they delivered to local carriers for termination).

11 See Petition for Declaratory Ruling, Petition for Declaratory Ruling That AT&T''s
Phone-to-Phone IP Telephony Services Are Exempt from Access Charges, WC Docket No.
02-361 (FCC filed Oct. 18, 2002). '

12 s

See id.
3 See Listing of Transcom and PointOne Filings in WC Docket No. 02-361. (Ex. E).
14 f

See id.

¥ See, e.g., Declaration of Chad Frazier { 8-12, WC Docket No. 02-361 (FCC filed
Sept. 18, 2003) (arguing that “IP Telephony” results in a “change in content” and qualifies as an

11
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In addition, WilTel specifically asked the Commission to resolve the question presented
in AT&T’s petition - i.e., whether the use of IP transforms an ordinary PSTN-to-PSTN call into
an “enhanced” service exempt from access charges — with respect to various distinct scen&ﬁ"ios:

(1) where, for example, as in the case of AT&T, “a single interexchange carrier (IXC)” using IP-
in-the-middle “carries a call all the way from the originating end-user’s local e;cchange carrier
(LEC) to the called end-user’s LEC”; and (2) where, aS here, “two or more carriers collaborate to
perform the same functions™ as the single carrier in the first scenario, and “one or mo;e of thé
carriers . . . (correctly or incorrectly) holds itself out as an ‘Enhanced SErv_iée Provider'” rather
than an interexchange carrier.'® In describing this latter scenario, WilTel specifically identified
PqintOne and Transcom as entities claiming to be ESPs and seeking to avoid the payment of -
access charges on IP-in-the-middle calls.'”

On April 21, 2004, the Commission denied AT&T’s petition and held that the use of [P to

“ transmit ordinary long _distancé telephone cails does not transform those calls into “enhanced”
‘services exempt from access charges, See AT&T Order §j 1. Insofar as this petition is concerned,
~ there are four important aspects to the FCC’s order.

First, the Commission defined the nature of the services to which its ruling would apply.
The Commission held that its decision would apply to any “interexchange” telephone call that:

(1) “uses ordinary customer premises equipment {CPE) with no enhanced functionality™;

“enhanced service™); see also id. Y 10 (noting that its argument applies to “all of IP™); Letter
from Dana Frix and Kemal Hawa, counsel for Unipoint, to Marlene H, Dortch, FCC, WC Docket
Nos. 02-361 et al., Attach, at 2 (FCC filed Jan, 8, 2004) (arguing that “VOIP Providers Are .
Enhanced Service Providers” and “Should Not Be Burdened With Additional Access Fees .. .,
This Approach Will Promote the Continued Growth in VolP and Advanced IP Networks, and

_ Further Technological Innovation™).

16 1 etter from David L. Sieradzki, counsel for WilTel, to Marlene H. Dortch, FCC, WC
Docket No. 02-361, Attach. at 1-2 (FCC filed Mar. 12, 2004).

17 See id,, Attach. at 2,

12
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(2) “originates and terminates on the public switched telephone network (PSTN)”; and

' 3) “uﬂdergoes no net protocol conversion and provides no enhanced functionality to end users
due to the provider’s use of IP technology.” Id. All long distance calls that meet these criteria,
the Commission held, are subject to access charges. See id.

Second, with fGSpcct to the third criterion noted immediately above — that is, whethér the
use of .IP ﬁrovides “enhanced functionality to end users” — the Corhmission emphasized that it
was critical to evqluate the service that the enc;‘ user actually received, rather than what the
provider claimed to be proi)iding. See id. § 12, The Commission concluded that, with respect to
the services at issue in AT&T's petition, end users “obtain only voice transmission with no net
protocol conversion, rather than information services such as access to stored ﬁles.” Id. In such
a situation, “[e]nd-user customers do not order g different service, pajz different rates, or place |
and receive calls any differently than they do through AT&T’s traditional circuit-switcheci long
distance service.” /d. Rather, “[c]ustqmers using this service place and receive calls with the
same telephonesvthey use for all other circuit-switched calls,” and “{t]he initiating caller dials 1
‘plus the called party’s number, just as in any other circuit-switched long distance call.” Jd. § 11

Third, the Commission made clear that its analysis applied not' only to AT&T, but also
where, as here, “multiple service providers »are involved in providing IP transport.” Id. § 19; see
id. 9 1. Specifically citing the WilTel ex parte noted above, the Commission explained that “all
telecommunications services are subject to our existing rules,” and it thus held that, “when a
provider of IP-enab_Ied voice seﬁiecs contracts with an interexchange carrier to deliver
intérexchange calls that begin on the PSTN, undergo no net protocol conversion, and tenm'na;e
on the PSTN, the interexchange carrier is obligated to pay terminating access charges.” Id. § 19

(emphasis added). The Commission observed that this approach was necessary to ensure that

13
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AT&T was not “pléce[d] ... at a competitive disadvantage” and to “remedy the current situation
in which some carriers may be paying access charges for these services while others are not.” Id.

Fourth, the Commission explained that it does not “act as a collection agent for carriers
with respect to unpaid tariffed charges,” and it accordingly directed local exchange carriers, such
as théT SBC ILECs, that had been deprived of access charges to “file any claims for recovery of
unpaid access charges in state or federéi courts, as appropriate.” /4. 423 n.93.

C. PointOne’s and Others’ Defiance of the Commission’s Ot:der, the Ensuing
Litigation, and the District Court’s Referral Order

No party appealed the AT&T Order, and, in the wake of it, some l_ong distance carriers
. (including AT&T) represented that they would immediately begin to pay access. charges on all
ordinary long distance calls consistent with the Commission’s ruling. Other carriers ~ including,
among others, VarTéc, PointOne, and Transcom — refused to take that step. Despite their
extensive efforts to convince the Commission to rule that the use of IP transforms PSTN-to-
PSTN calls to enhanced services before the Commission ruled, in the wake of that ruling, these
carriers took the positidn that the order had nothing to do with them, and they continued to -
operate precisely as be_fore. Indeed, even today, 18 months after the Commission’s ruling,
. PointOne, Transcbm, and similarly situated carriers continue to evade more than $1 million per
month in SBC ILEC access charges on IP-in—the-ﬁniddle calls. See Dignan Decl. § 9.

In light of this stark defiance of the Commission’s ruling, in the fall of 2004, the SBC

ILECs initiated a lawsuit against various providers in the United States District Court for the

Eastern District of Missouri alleging breach of federal and state tariffs and other claixﬂs, and
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seeking mbney damages and permanent injunctive ;elief for interexchange traffic delivercd to the
SBC ILECs without payment of access charges and in violafion of the AT&T Order,

The. defendants’ pﬁmary reaction was te point fingers at one another.* Just prior to the
filing of »tl.xe SBC ILECs’ lawsuit, VarTec — a retail lor;g distance provider that has since filed for
bankruptcy under Chapter 11 — filed a petition for a declaratory ruling with the Commission
‘contending that, when it contracted with IP-based carriers to carry its long distance traffic, the
IP-based carriers, not VarTec itself, are responsible for access charges.”” For their part,
PointOne and Tra;nscom claimed that, under Rule 69.5, only self-styled ;‘intemxchangc carriers”
such as VarTec could be held iiable for access charges, not carriers that hold themselves out as

' “cﬁhar;ccd éervicas providers,”?® In addition, PointOne contended that thé question of whether
an entity that defines itself as an “enhanced services provider” could be liable for access charges

was subject to the primary jurisdiction of the Commission,”!

18 See First Amended Complaint, Southwestern Bell Tel., L.P. v. VarTec Telecom, Inc.,
No. 4:04-CV-1303CEJ (E.D. Mo. filed Dec. 17, 2004) (Ex. F).

19 petition for Declaratory Ruling, Petition for Declaratory Rulmg T?aat VarTec Telecom
Inc. Is Not Required to Pay Access Charges (FCC filed Aug, 20, 2004).

% See UniPoint Memorandum in Support of Motion To Dismiss for Failure To State a
Claim or in Deference to Primary Jurisdiction of the Fedéral Communications Commission at
11-12, Southwestern Bell Tel., L.P. v, VarTec Telecom, Inc., No. 4:04-CV-1303CEJ (E.D, Mo.
filed Jan. 21, 2005) (“PointOne Motion to Dismiss Mem.”); Memorandum Brief in Support of
the Motion to Dismiss of Transcom Enhanced Services, LLC, and Transcom Holdings, Inc.,
Southwestern Bell Tel,, L.P. v, VarTec Telecom, Inc., Case No. 4:04-cv-01303-CEJ (E.D. Mo,
filed Jan. 21, 2005). PointOne has subsequently pursued this theory still further, with a motion
in VarTec’s Chapter 11 bankruptcy proceeding requesting indemnification in the event access
charges are assessed on interexchange traffic carried by VarTec and handed off to PointOne. See
Unipoint Holdings, Inc.’s Motion To Modify the December 2, 2004 Adequate Protection
Stipulation and Consent Order or, Alternatively, to Compel Assumption/Rejection of Executory

Contract, Chapter 11 Case No. 04-81694-SAF-11 (Bankr. N.D. Tex. filed Aug 17, 2005)
(“PointOne Motion to Compel”) (Ex. G).

2! See PointOne Motion to Dismiss Mem. at 16-23. After ﬁlmg its motion in district -
court in Missourd, Transcom took “the unusual step of declaring bankruptcy specifically to get a
bankruptcy court judge to rule on the enhanced services exemption from access fees.” Carol

15
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On August 23, 2005, the district court issued its Order referring PointOne’s latter
contention to the Commission, The court first recited the SBC ILECs’ core allegation - that
| “defendants improperly deliver” long distance calls routed p,sin'g IP over local interconnection
facilitieé “thgt lack the capacity to détect and measure long distance calls” — and their contention
thét, under the AT&T Order, the defendants in the case are liable for the access charges that they
avoid through tilis practice. Order'at 2-3 (citing VA T&T Order § 11). The court also noted,
hawevef, the Commission’s rules distinguishing between “providers of ‘telecommunications
services,”” on one hand, and providers of “‘enhanced’ or ‘information services,’” on the other
hand, as well as the Commission’s policy of “exempt{ing]” enhanced services providers “from , |
tariffs -goveming access charges.” Id: at 3. Although observing that “[t]he introduction of IP
A ‘telephony ... blurs the distinction between telecommunication and enhanced services,” the court
stressed that the AT& T Order had ruled that “all interexchange carriers providing IP telephony
 are required to pay access charges for calls that ‘begin on the PSTN, undergo no net‘protocol
conversion, and termiriate on the PSTN,”” and it further acknowledged that “[t1his rule applieé
whether the interexchange carrier provides its own IP voice sérvices or contracts with another
provider to do s0.” Id. at 4-5 (quoting AT&T Order  18).
For the court, the difficult issue was whether PointOne could be ponsidered an

“interexchange carrier” and therefore liable for access charges under Rule 69.5. The court

Wilson, Competitors Fight Among Duopoly Fear, Telephony Online (Mar. 28, 2005), at
http://telephonyonline.com/mag/telecom_competitors_fight_amid/index.html. Accordingly,
pursuant to 11 U.S.C. § 362(a), the SBC ILECs’ claims are stayed as against Transcom (though
not as against Transcom Holdings, Inc. or Transcom Communications, Inc., see Order at 9 &
1.10). The bankruptcy court overseeing Transcom’s Chapter 11 proceedmg subsequently ruled
that Transcom’s use of IP transforms ordinary long distance calls into enhanced services exempt
from access charges. See In re Transcom Enhanced Services, LLC, No. 05-31929-HDH-11
(Bankr. N.D. Tex, Apr. 28, 2005). That ruling, which is now on appeal to federal district court
for the Northern District of Texas, is in direct conflict with the AT&T Ora'er
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acknowledged that, unde;r paragraph 19 of the AT&T Order, the SBC ILECs had plainly stated a
claim as against VarTec. See id. at 6. But the court was less certain as to PointOne. “[In order
to dctcrmine whether [PointOne is] obligated to pay the tariffs in the first instance,” the court
explained, “the Court would have to determine either that” PointOne is an “[interexchange
carriér] or that access charges may be as sessgd against entities other than [interexchange
carriers).” Id. at8. vThe court was not comfoftéble making either determination; “The firstis a
techr_lical determination far beyond the Court’s expertise; the second is a policy determiﬁatibn
currently under review by the FCC.” Jd. The court accordingly referred the mé.tter to the
Commission, recognizing that the Commissioﬁ “may determine that” wholesale providers such
as PointOne “are interexchange carriers in the transmission of [P telephony,” in which case the |
SBC ILECs would be permitted to ﬁursue their ciaims. 1d at 7%
| DISCUSSION

1. THE COMMISSION SHOULD DECLARE THAT WHOLESALE

: TRANSMISSION PROVIDERS USING IP TECHNOLOGY TO TRANSPORT
ORDINARY L.ONG DISTANCE CALLS ARE LIABLE FOR ACCESS CHARGES
UNDER RULE 69.5 AND APPLICABLE TARIFFS -

A.  Wholesale Transmission Providers That Happen To Use IP Technology Are
Still “Interexchange Carriers” for Purposes of Rule 69.5

The core question posed by the district court’s referral order is a discrete one: whether a
wholesalé transmission provider using IP technology to carry an ordinary long distance call that

originates and terminates on the PSTN, as depicted in Illustration 4 above, is liable for access

2 Pollowing its determination to refer the matter to the Commission, the court dismissed
the SBC ILECs’ claims without prejudice, See Order at 8. On September 2, 2005, the SBC
ILEC:s filed a motion to amend the judgment asking the court to stay their claims, rather than -
dismiss them, pending referral to the Commission, and also asking the court to set a time limit by
which the Commission must act. That motion does not ask the court to reconsider the underlying
decision to refer the matter to the Commission, and it accordingly should not interfere with the
Commission’s prompt resolution of this matter, The SBC ILECs will promptly inform the
Commission in the event the court revises its judgment. ' :

17
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~ charges u_nder Rule 6975 and applicable tariffs. Although PointOne Has claimed that it can never
be held liable for access charges in any circumstances — because, as a general matter, it considers
itself to be an “enhanced” or “information” service providers® — the law is clear that the -
Cclassification of a provider turns not on how the provider classifies itself or the classification of
its predominant line of business, but rather “on the particular practice imder surveillance.”

Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994). Itis equally clear that,
when Po&tOne or any other similarly situated carrier engages in long-haul transmission of
ordinary long disfance calls that bcgiﬁ and end on the PSTN, it is functioning as an
“interexchange carrier” for purposes of Rule -69,5 and is accordingly liable for the applicable
tariffed access charges.

1. This result is commanded, first, by the text of the Commission’s fegulaﬁons. As
noted above, fof purposes of switched access charges, the Commission’s rules reference “end
users,” which are subjectr to “end user” charges, and “interexchange carriers,” which are subject
to “carrier’s carrier” access charges: |

(8) End user charges shall be computed and assessed upon public end users, and upon -

providers of public telephones, as defined in this subpart, and as provided in subpart B of

this part.

(b) Carrier's carrier [i.e., access) chérges shall be computed and assessed upon all

interexchange carriers that use local exchange switching facilities for the provision of

. interstate or foreign telecommunications services.

47CFR. §69.5.%

2 See, e.g., PointOne Motion to Dismiss Mem. at 11-12; see also Consolidated Brief of
Appellee Transcom Enhanced Services, LLC at 44, 46, AT&T Corp. v. Transcom Enhanced
Servs., LLC, No. 3:05-CV-1209-B (N.D. Tex. filed Aug. 8, 2005) (“Transcom App. Br.”).

2 The Commission has recognized that where entities other than interexchange carriers
use the same access services that interexchange carriers do, they accordingly purchase access
services out of the local exchange carrier’s 69.5(b) tariffs, and are obligated to pay the associated
charges. See, e.g., First Report and Order, Implementation of the Local Competition Provisions
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When providing IP-based transmission on PSTN-to-PSTN calls, wholesale transmission
providers such as PointOné are “interexchange carriers,” not “end users.” Simply put, tﬁcsc
Iiroviders offer long-haul “carriage” of “interexchange” calls; they.the:efore qualify as
“interexchange carriers” under aﬁy reaéonable conception of the term.

Moreover, the Commission’s rules define “interexchange” as “services or fa.ci.iities
provided as an integral part of interstate or foreign telecommunications that is not désclribed as
‘access service' for pﬁrposes of this part.”” Id. § 69.2(s).. Where they cross state lines, PSTN-to-
PSTN interexchange calls plainly qualify as “interstate or foreign telecommunications,” and the
“serviée" these providers offer — carriage of the call from one point to another —is equally
plainly an “integral part;’ of those calls. In addition, that service is nof an “[aJccess service,”
which the Commission’s rules define as “services and facilities provided for the origination or
termination of any interstate or foreign telecommunication,” id. § 69.2(b) (emphasis added), and
which, in the circumstances at issue in this petition, is performed by local exchange carriers.
And, because the “integral part” of the service provided by wholesale pro.viders is the carriage of
the call from one point to another, these providers are pi:operly copsidered interexchange
“carriers” for purposevs of Rule 69.5.

| These providers are also properly considered interexchange carriers “that use local
exchange switching facilities for the provision of interstate or foreign telecommunications
services.” Id. § 69.5(b). As noted at the outset, the PSTN-to-PSTN calls that PointOne and other
similarly situated providers carry originate and terminate 6n the PSTN , involve no net protocbl

conversion, and provide no enhanced functionality to end users as a result of the use of IP.

of the Telecommunications Act of 1996, 11 FCC Red 15499, § 873 (1996). Indeed, LECs must

_ permit non-carrier customers to purchase access services out of the rule 69.5(b) tariffs, since any
other rule would constitute an impermissible use restriction. See Memorandum Opinion and
Order, Filing and Review of Open Architecture Plans, 4 FCC Red 1, 1 321-324 (1998).
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Under the AT&T O;-der, it follows that these calls are “telecommunications services” for
purposes of Rule 69.5(b). See AT&T Order 9 12, 14, 19. Furthermore,i by routing the call
through a CLEC to the inciimbent LEC for termination to the called party, these providers “use
local exchange switching facilities for the provision of interstate or foreign telecommunications
services” in precisely the same way that AT&T did when providing the IP-in-the-middle s;rvicel
atissue in the AT&T Order.. See id. 9 11 n.49 (noting that in many cases where the called party
was served by an ILEC, AT&T “purchases PRIs from a compctitivc LEC,” which in turn
“terminates the call over reciprocal compensation trunks”). If, as the Commission held, AT&T |
wag liable for access charges when it engaged lin this routing, it follows that wholesale
transmission providers such as PointOne are liable as well. |
| This result is confirmed by the fact that wholesale transmission providers are not “end |
users” for purposes of Rule 69.5. The Commission’s rules define “end user” as
any customer of an interstate or foreign telecommmﬁcaﬁo‘ns service that is not a carrier
except that a carrier other than a telephone company shall be deemed to be an “end user”
when such carrier uses a telecommunications service for administrative purposes and a
person or entity that offers telecommunications services exclusively as a reseller shall be
deemed to be an “end user” if all resale transmissions offered by such reseller originate
on the premises of such reseller.
47CFR. § 69.2(m).‘ When providing I[P-based transmission of PSTN-to-PSTN calls,vwholesale‘
transnﬂssx;on pfoviders are not “customers” of an “interstate or foreign telecommunications
seivice”; rather, they are providing an integral part of such a service. Likewise, such providers
are not in these circumstances using “telecommunications service for admiinistrative purposes,”
 norare they operating “exclusively as a reseller” (much less one wh;;)se “resale transmissions . . .

originate” on its own premises). The fact that wholesale transmission providers do not qualify as

" “end users” for purposes of Rule 69.5 confirms that, when these providers “use local ekchange
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switching facﬂiﬁes for the provision of interstate orv foreign telecommunications services,” they |
' are “interexchange carriers” subject.to access charges. |
2. | Industry practice confirms that wholesale transmission providers using IP
technoiogy are “intere){change carriers” and therefore subject to access charges under Rule 69.5
when transporting intcrexphaﬁge traffic between points of origination and fennination on the
PSTN. As noted above, retail broviders of interexchange telephone service routinely rely upon
wholesale providers of long distance transmission in order to terminate interexchange calls.
. Where they do so — and where the wholesale provider uses hon-IP technology and does not
misroute the call through a CLEC — access charges are routinely assessed on the wholesale
provider. See Dignan Decl. § 6.

That same result applies here. Where a provider such as PointOne provides wholesale
transmission of an ordinary‘P_STN-to-PSTN call, it stands in the same shoes as any .othel; carrier
that performs the s‘ameA task, and it‘accordingly must be treated the same as those other carriers.
The only differences between the conventional use of wholesale transmis#ion providers and the
facts at issue in this petition are: (1) here, the wholesale provider uses IP transmission, and (2)
here, the wholesale provider attempts to avoid the ILEC’s tariff by routing the cell through a |
CLEC, which in turn delivers the call to the ILEC over local mterconnection trunks. Yet both of
these differences were present in the AT&T Order, and the Commission squarely concluded that,
gven éo, access charges apply. See AT&T Order |11 & n.49 (explaim"ng AT&T's use of IP to
transmit interexchange calls and its routing of those calls through CLECs); id. 9§ 12, 14, 19
(holding that calls routeci ﬁsing IP and terminated via CLECs are “telecommunications serviceé” :
subject to access charges, even where “multiple service providers are involved in providing TP

transport”). The Commission should do the same here.
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Indeed, the providers themselves have anticipated (and contracted for) the likelihood that
. they would be assessed access charges. Thus, for example, PointOne has in the past received a
substantial amount of traffic from VarTec, a retail long distance carrier, and PointOne itself has
characterized its contract with VarTec as “requir[ing] that [i’ointOnc] be indemnified for” any
access charges that are determined to apply to the traffic that PointOne carries on VarTec’s
behalf. Likewise, where fhe wholesale transmission provider contracts with a CLEC to hand-
off calls to the ILEC for termination to the called party, the contract routinely provides that any
access charges assessed on the CLEC will be passed through to the wholesale provider.?® The
parties themselves thus recognize ihat the Commission’s regulations mean what they say, and
that carriers such as PointOne are potentially liable for carrier’s carrier acoess charges in
accordance With the plain terms of Rule 69.5(b).

3.  Finally, the classification of PointOne and similarly situated providers as
“interexchange carriers” for purposes of Rule 69.5 is necessary to comply with the filed rate
' doctrine.

Like at! federal tariffs, the SBC ILECs’ filed access tariffs are the ‘fequivalent of a federal
regulation.” Cahnmann v. Sprint Corp., 133 F.3d 484, 488 (7th Cir. 1998) (Posner, J.); see, e.g.,
Marcus v. AT&T Corp., 138 F.3d 46, 55 (2d Cir. 1998). Under “the century-old ‘ﬁl_ed—rate
doctrine,’” Central Office Tel., 524 U.S. at 222, those tariffs accordingly establish “the only

lawful charge” for the call termination services they cover, and “[djeviation from [them] is not

¥ PointOne Motion to Compe! at 9, § 17.

% See Master Services Agreement Between AT&T Corp. and Transcom Enhanced
Services, LLC, Addendum at 1 (“In the event . . . AT&T notifies [Transcom] of an [ILEC]
billing AT&T access charges on the VoIP Services, [Transcom] may terminate the circuits . . . to
which such access charges apply . . . by written notice . . ., If AT&T does not receive notice as
provided in this paragraph, [Transcom] shall pay all access charges . .. ") (Ex. H); see also
Master Services Agreement Between McCleodUSA and Unipoint Services, Inc., Addendum No.
1, at 2 (Ex. 1),
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permitted upon any pretext,” Louisville & N.R.R. v. Maxwell, 237 U.S. 94, 97 (1915).

" “Regardless of the carrier’s ﬁoﬁve ~ whether it seeks to benefit or harm a particular customer —
the policy of nondiscriminatory rates is violated wﬁen similarly situated customers pay different
rates for the same services. [t is that antidiscriminatory policy which lies at ‘the heart of the
common-carrier section of the Communications Act.’” Central Office Tel., 524 U.S. at 223
(quoting MCI Telecom. Corp. v. AT&T Co., 512 U.S. 218, 229-30 (1994)).

Any ruling exempting PointOne and similarly situated carriers from access charges
would run headlong into this doctrine. Again, these providers stand in the same shoes as other
wholesale providers of transmissién service that carry PSTN-to-PSTN calls and that pay access
éharges for their “use [of} lodal exchange switching facilities” in completing those calls, 47
'C.E.R. § 69.5(b); see Dignan Decl. § 6. If these providers were exempt from access charges, it
would result in “similarly situated customers pay[ing] diffcrcnt'rates for the same services,”
which in turn would violate the policy of antidiscrimination that is central to the filed rate

doctrine. Central Office Tel., 524 U.S. at 223.

Indeed, the Commission has already stressed its “concern tﬁat disparate treétment of
voice services that both use IP technology and interconnect with the PSTN could have
competitive implications.” AT&T Order Y 19, “The Comrhission further noted in the AT&T
Order that the application of ‘access charges to calls carried by multiple service providers was
necessary to ensure that no carrier was placed at a “competitive disadvantage” and “to remedy
the current situation in which some catriers may be paying access charges for these services
while others are not.” Id.; see also id. | 17 (*we see no benefit in promoting one party’s use of a
specific technology to engage in arbitrage at the cost of what other parties are entitled to under

-the statute and our rules”). These observations are correct, and they compel the conclusion that,
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when wholesale transmission providers that use IP technology transmit interexchange calls that
originate and terminate on the PSTN, they, just like ﬁon—IP-based wholesalers, are acting as

, “intercxdhange carriers” for purposes of Rule 69.5(b) and are accordingly liable for access
~ charges.

B. The Claim That Wholesale Providers Using IP Technology Are Not
“Common Carriers” Is Incorrect and Irrelevant

PointOne has taken the position that it is not a “cofnmon carrier” and ac;cordingly cannot
be considered an “intercxchanée carrier” for purposes of Rule 69.5(b).*" But the available .
evidence makes clear that PoiniOne is in fact a “common carrier” un&er Commission precedent,
And, in any case, nothing in the Commission’s rules suggests that common cartier status is a
prerequisite to liability for access charges.

1. PointOne and other similarly situated carriers are common carriers. Thus, even if
the term “interexchange carrier” in Rule 69.5(b) is confined to ;‘conxrnon carriers,” these
providers are still liable for access charges.

As a threshold matter, even assuming that these carriers are purely wholesale providers
that do not offer retail service to end users, that is immaterial to their classification as “common
carriers.” It is settled law thét “[cJommon carrier sérvices may be offered on a retail or
wholesale bas;is becausc common carrier status turns not on who the carrier serves, but on zow
the carrier serves its rcustomers.” Tviennial Review Order® § 153; see, e.g., Virgirf Islands Tel.

} .Co;p. v. FCC, 198 F.3d 921, 930 (D.C. Cir. 1999) (“the Commission never relies on a

‘wholesale-retail distinction” in determining whether an entity is a common carrier); Non- -

27 See PointOne Motion To Dismiss Mem. at 10-14,

28 Report and Order and Order on Remand and Further Notice of Proposed Rulemaking,
Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
18 FCC Red 16978 (2003) (“Triennial Review Order”), vacated in part and remanded, USTA v,
FCC, 359 F.3d 554 (D.C. Cir.), cert. denied, 125 S. Ct. 313, 316, 345 (2004)
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Accounting Safeguards Order® § 263 (“common carrier services . . . include wholesale services
~ to other carriers”); Report and Ordér, Federal-State Joint Board on Universal Service, 12 FCC
Rcd 8776, 9 787 (1 997) (stressing the “broad classes of telecommunications carriers,” including,
inter alia, “wholesalers™), aff'd in part, rev'd and remanded in part, Texas OJ'j'ice of Pub. Util,
Counsel v. FCC, 183 F.3d 393 (5th Cir. 1999).

The questién, then, is not whether these carriers’ offer service to end users, but rather is
whether the transmission they provide to other carriers is offered to all comers. S.;e National
Ass'n of Regulatory Util. Comm'rs v. FCC, 525 F.2d 630, 642 (D.C. Cif. 1975) (“NARUC I)
(“The key factor is that the operator offer indiscriminate service to whatever public its service
may légal}y and practicél]y. be of use.”); Order on Remand, Federal-State Joint Board on
Universal Service, 1_6 FCC Red 571, 9 7 (2000) (“Universal Service Remand Order”)l (“[U]nder :
' NARUC!",' a carrier offering its services only to a legally defined class of users may still be a
common carrier if it holds itself out indiscriminatelf to serve all within that cléss.”), aff'd, United. .
States Telecom Ass'n v. FCC, 295 F.3d 1326 (D.C. Cir. 2002).

~That test is p!ainfy satisﬁea here. By its own admission, PointOne offers transmission
service to all manner of customers, “including interexchange and local exchange carriers, cable
systems, wireless providers, ISPs, enterprise customers, multimedia companies and |
residences.” Indeed, PointOne touts the fact that it provides ““any-to-any’ services,” meaning
thét “PointOne transmits and routes traffic between any 6ﬁgination and termination device

(including phones, computers, PDAs, wireless devices, etc.) without discriminating based on the

2 First Report and Order and Further Notice of Proposed Rulemaking, Implementation of
the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as
Amended, 11 FCC Red 21905 (1996) (“Non-Accounting Safeguards Order’”), modified on recon.,
12 FCC Red 2297, further recon., 12 FCC Red 8653 (1997). "

30 Pies Letter at 4.
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form or capability of the device.”' PbintOne offers that nondiscriminatory service, moreover,
on standardized terms, as evidenced by its August 2005 “final and fonﬁal notification” of its
“new effective per minute rate” for various transmission services “effective across the entire
PointOne customer base,”> This evidence makes clear that, far from c;ffering individualized
service to a “significantly restricted class of users,” PointOne offers standardized terms to a
wide range of customers. It follows that PointOne qualifies as a common carrier under
Commission precedent. See, e.g., Universal Service Remand Order 99 7-8, 13.%

There ié, moreover, no couﬁtervailing evidence. Although PointOne has stated in |
conclusory terms that it is not a “common carriet,” it hﬁs never produced any evidence to support
that assertion. It has not, for example, identified the specific customers to whom it prov'ides‘
wholesale transmission or the rates at which i.t-does 80, 10T, to the SBC ILECs’ knowledge, has it »
complied with its obligation to pfoduce its c;)ntracts with those customers to permit this
Commission to assess Whether it is properly designated as a common carrier. See 47 U.S.C.

§ 211. Likewise, PointOne has not identified with precision the service offerings it Mes to
potential customers 6r provided evidence to indicate the variability (if any) in these offerings. It
is established law that, “when a party has relevant evidence within his control which he fails to

produce, that failure gives rise to an inference that the evidence is unfavorable to him.” E.g.,

3! 1d. (emphases added).
% PointOne Rate Notice.

3 Cable Landing License, AT&T Submarine Systems, Inc. Application for a License To
Land and Operate a Digital Submarine Cable System Between St. Thomas and St. Croix in the
U.S. Virgin Islands, 11 FCC Red 14885, 125 (1996).

- 3 Transcom likewise offers transmission service indiscriminately to a w1de range of -
customers. See Transcript of Proceedings at 988-990, 1006, In re Transcom Enhanced Services,
LLC, Bk. No. 05-31929-HDH-11 (Bankr. N.D. Tex. Mar. 29, 2005) (Transcom CEO Scott
Birdwell) (Ex. J) (testifying that Transcom offers transmission service to interexchange carriers
and that it does not “pick and choose . . , whether to carry an individual’s call”).
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International Union, United Auto. Workers v. NLRB, 459 F.2d 1329, 1336 (DC Cir. 1972); see
Alabama Power Co. v. FPC, 511 F2d 383,391 n.14 (D.C. Cir. 1974). The failure of PointOne
to date to provide evidence that would shed light on its regulatory status — and its reliance instead
on self-serving conclusory statements — oniy confirms that it provides service to all comers on
standardized terms and accordingly qualifies as a commonrcarricr.

Nor, finally, can PointOne or similar carriers escape common carrier classification by
contendiﬁg that the calls they carry are “enhanced” services entitled to the ESP Exemption,
Again, the Aé’&T Order stands decisively for the proposition that any “interexchange” telephone
call is a “telecommunications service” subject to access charges provided that (1) the calling
party “uses ordinary customer premises equipment (CPE) with ne enhanced functionality”; (2)
the call “qriginates and terminates on the public switched telephone network (PSTN)”; and (3)
the call “undergoes n6 net protocol coni'ersion and provides no enhanced functionality to end
users dﬁe to the provider’s use of IP technology.” AT&T Order 1. The Commission.ﬁlrthcr
held that its analysis applies where, as here, “multiple service providers are involved in providing
P transport." Id. Y 19. Thus, irrespective of hny other services PointOne may offer, when it
provides long-haul transport of ordinary telephone calls that originate and terminate on the
PSTN, it is providing an interexchange serviée, not an enhanced service, and it is therefore liable
for access charges‘ . See Memorandum Opinion and Order, Northwestern Bell_Te!éphone
Company Petition Sfor Declaratory Ruliné, 2 FCC' Red 5986, 5987, § 18 (1987) (under
Commission’s access charge rules, “entities that offer both interexchange services and enhanced
services are treated as carriers with respect to the former offerings, but not with respect to the
latter”); see also Memorandum Opinion and Order, The Need to Pr&mote Competition and

Efficient Use of Spectrum for Radio Common Carrier Services, 59 Rad. Reg. 2d (P&F) 1275,
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1284-85 n.3 (1986) (“where a cellular company is offering interstate, interexchange service, the
local telephone company providing ingcrconnection is providing exchange access to an
interexchange carrief and may expect 0 be paid the appropriate access charge . . . deﬁned.by
[s]ection 69.5(b) of our rules”).

Indeed, none of the rationales for the ESP Exemption applies hére, ‘The Commiission has .,
justified the e'xembtion on the theory that “it is not clear that ISPs use the public switched
telephone network in 2 manner analogous to IXCs” and that, although ILECs are deprived of
access chargés, they “receive incremental revenue from Internet usage through higher demand |
fqr second lines by consumers, usage of dedicated data lines by 1SPs, and subscriptions to
incumbent LEC Internet access services.” Access Charge Reform Order {1 345-346. Here, by
conirast, the traﬁsmission providers at issue use the PSTN in the same manner as other
interexchange catriers — indeed, a Transcom witness recentlj' conceded the point, explaining'that.
the transmission of an ordinary long distance_call through Transcoﬁl‘s IP-based system makes no
'diffcreﬁce in the functions that the local exchange carrier must pert"onn to terminate that call to
an end user.> ‘Likewise, incumbent LECQ receive no “incremental revenﬂe” resulting from the
misrouting of interexchange calls through the use of IP, but simply lose out on the “terminating

... access charges on these calls.” AT&T Order | 11. PointOne and similarly situated cam'ers"
thus use ILEC exchange access facilities simply “as an element in an end-to-end long distance |

call,” rendering the ESP Exemption inapplicable.®

% See Transcript of Proceedings at 1082, In re Transcom Enhanced Services, LLC,
Bankr. No. 05-31929-HDH-11 (Bankr, N.D. Tex, Mar, 29, 2005) (Transcom witness James
Beerman Test.) (Bx. J).

3 FCC 8th Cir. Br. at 75-76; see also Southwestern Bell, 153 F.3d at 542 (upholding ESP
Exemption on theory that it “do[es] not discriminate in favor of [enhanced services providers],
~ which do not utilize [local exchange carrier] services and facilities in the same way or for the
same purposes as other customers who are assessed per-minute interstate access charges™);
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In short, where PqintOnc or any other wholesale transmission provide; uses IP to transmit
~ an ordinary PSTN-to-PSTN interexchange call, that call is not transformed into an- “enhanced
scfvice” but remains a “telecommunications service” subject to access charges. By offering
transmission of those calls on standardized terms to all comers, these providers are acting in a
common carrier capacity and are liable for access charges under Rule 69.5(13). See MTS/WATS
Order ¥ 83 (absent an exemption, “full carrier usage charges” apply where a providér “employ[s]
exchange service for jurisdictionally interstate communications”). |

2. . Inall events, PointOne’s status as a common carrier is beside the point. Néthing
in Rule 69.5 suggests that a carrier must be a “common carrier” to qualify as an “interexchange
Vcanier”.‘for purposes of the Commission’s access charge regime. As explained above, the term
“interexchang;:” refers merely to non-access services or facilities provided as an “integral part of
interstate or. foreign telecommunications,” 47 CF.R. § 69.2(s), and the term “carrier” can plainly
refer to either a “common carrier” or a “private carrier.” |

The Commission in fact established nearly two decades ago, in HAP Services, that “[tThe
'applicability of interstate carrier charges [under Rule 69.5] does not depend uﬁon whether the
entity taking service is a common carrier.”’ Rather, wherever a carrier seeks to intc_rcoﬁnect
with the PSTN_, the only relevant question is whether that carrier “carried interstate traffic for
hire between two or more exchanges.”? If so, “interstate access charges would apply,”
fegardless of whether the carrier is a common carrier or a private carrier. HAP had argned that it

was not subject to access charges based on its claim that, in adopting Rule 69.5, the Commission

AT&T Order 1 15 (emphasizing that the termination of a PSTN-to-PSTN call transmitted using
IP “imposes the same burdens on the local exchange as do circuit-switched interexchange calls”).

37 Memorandum Opinion and Order, HAP Services, Inc. v. Southwestern Bell Telephone
Company, 2 FCC Red 2948, § 15 (1987).

B
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precluded application of access charges “to local connections obtained by private carriers.”®
The Commission rejected that interpretation, holding that access charges are applicable to all
interstate traffic that is terminated on the PSTN, regardless of whether the carrier that carries that
traffic operates as a private carrier or as a common carrier. Indeed, even non-carriers that avail
themselves of access services are liable for access charges.*

It is no answer to rely on the fact that 47 U.S.C. § 153(10) defines both “common carrier”
and “carrier” as “any person engaged as a common carrier for hire, in interstate or foreign
communication."“ Any reliance on this provision proves too much, Both the Commission and
the courts routinely use the term “carrier” to refer to non-common carriers, including “private
carriers” and, indeed, interexchange “pnvate carriers,” See Triennial Review Order § 152 (“[A]
common carrier holds itself out to provide service on a non-dlscnmmatory basis. A private
carrier, on the other hand, decides for itself with whom and on what terms to dea_l.”) (footnote
omitted); Cable Modem Declaratory Ruling®™ 9 54 (describing stand-alone transmission
offerings to ISPs as “a private carrier service and not a common carrier service”); Southwestern
Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994) (“If the ;:an'ier chooses its clignts on

an individual basis and determines in each particular.case ‘whether and on what terms to serve’

and there is no specific regulatory compulsion to serve all indifferently, the entity is a private

¥ 12
% See supra nn. 3 24,

4 Although Rule 69.5(b) applies to interexchange carriers that use local exchange
switching facilities “for the provision of interstate or foreign telecommunications services,” this
rule was written more than a decade before the 1996 Act and, therefore, the Act’s definition of
“telecommunications services” as an “offering of a telecommunications for a fee directly to the
public” (i.e., as a common carrier service) is irrelevant here.

“ Declaratory Ruling and Notice of Proposed Rulemakmg, Inquiry Concerning High-
Speed Access to the Internet Over Cable and Other Facilities, 17 FCC Red 4798 (2002) (“Cable
Modem Declaratory Ruling™), aff”d, National Cable & Telecomms. Ass n v. Brand X Internet
Servs., 125 8. Ct. 2688 (2005).
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carrier for that particular .service”) (quoting National Ass'n of Regulatory Util. Comm’rs, 533
‘ F.2d 601, 608-09 (1976); Norlight 114 & n.5, 23 (conclnding that a proposed interexchange
service provider would be offering service on a “private carrier” basis); see also Declaratory
‘Ruling, Public Service Company of Oklahoma Request for Declaratory Ruling, 3 FCC Red 2327,
25 (1988) (distinéuishing between “carrier” as used in the Communications Act and “private -
carriers’;). If the term ‘;darrier” always means “common carrier,” as PointOne claims, the term
“private carrier” would be an OXymoron.

. I*;urthermorc, the Commission’s regulations do not necessarily adopt the statutory
definition in section 153(10). Thus, for example, in at least one instance, the regulations adopt a
déﬁnition of “carrier” that does nof track that section, See 47 C.F.R. § 21.2 (defining “carrier” as
distinct from a “communication common carrier”). Likewise, where the regulations are intended
to mimic the statutory definition set out in section 153(10), they do so expressly. 47 CFR
§ 32,9000 (defining “common carrier” or “carrier” in Way that mirroﬁ statutory definition, solely
for purposes of Part 32 of Commission’s rules). Accordingly, while the word “carrier” standing
alone in the statute ref'ers solely to a “common carrier,” see 47 U.S.C. § 152(b) (limiting scope
of Conunission.jurisdiction over “carriers”); id. § 214 (setting out certificate requirements for

: “caniers’;), it does not follow that the term “interexchange carrier” in Part 69 of tﬂe
Commission’s rules refers to an “interexchange common carrier.”
Any other result would not only be flatly inconsistent with Commission precedent but
also absurd. As explained at the outset — and as PointOne has conceded® - for purposes of
switched access —charges, Rule 69 encompasses: (1) “end users,” which purchase interstate or

foreign telecommunications service and pay end user charges, and (2) “interexchange carriers”

43 See Pies Letter at 2-3.
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that “use local exchange switching facilities for the provision of interstate or foreign
telecommunications service” and pay “carrier’s carrier” access charges in that circumstance. See
47 CFR. § 69.5(b). If “interexchange carriers” were confined solely to common carriers, such
an interpfctation wéuld imply the existence of a discrete t}'Iil'd category of entities — i.e., private
- carriers that aré not “c-ustomérs.of an interstéte or foreign telecommunications service” and thus
aré not “end users,” but which also do not satisfy the Commission’s traditional test for common
,carﬂage and, on PointOne’s view, thus are not subject to access charges. That result, in turn,
would mean that self-styled “private carriers” could transmit and terminate PSTN-to-PSTN
traffic (and could “use local exchange switching facilities” in doing s0), but nevertheless claim
thét they are exempt from carrier’s carrier access charges because they do not qualify as
“common carriers.” Nothing in the text or history of the Commission’s access charge

re gullations, supports that result,

3 Thé'access 'charge liability of PointOne and similar carriers is unchanged by the
fact that these carriers have avoided purchasing Feature Group D facilities from the SBC ILECs,
and instead obtain access to.the SBC ILECs’ local exchange facilities by routing calls throﬁgh
CLECs. The Commission has identified “three ways in which a carrier secking to impose
charges on another carrier can establish a duty to pay such charges: pursﬁant-to (1) Commission
rule; (2) tariff; or (3) contract.” Declaratory Ruling, Petitions of Sﬁrz’nt PCS and AT&T Corp. for
Declaratory Rulfng Regarding CMRS Access Charges, 17 FCC Red 13192 § 8 (2002). Here,

just as in the AT&T Order, the duty to pay access charges arises out of Rule 69.5(b) as well as

the SBC ILEC tariffs that PointOne and similar carriers circumventvthrough. improper routing in

violation of the filed tariff doctrine. See AT&T Order 1] 11 .49, 12 (concluding that AT&T is

liable for access charges on IP-in-the-middle calls routed through CLECs). As the Commission
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has held, for purposes of access chérges, “affirmative consent [is] unnecessary to create a carrier-.
customer relationship when a carrier is interconnected with other carriers in such a manner that it
can expect to receive acﬁess services, and when it fails to take reasonable steps to prevent the
receipt of acccsé services and does in fact receive such services.” Fifth Report and Order and
‘Further Notice of Proposed Rulemaking, Access Charge Reform, 14 FCC Red 14221, § 188
(1999); see, e.g., Advamtel, LLC v. AT&T Corp., 118 F. Supp. 2d 680, 685 (E.D. Va. 2000); -
Memorandum Opinion and Order, United Artists Payphone Co. v. New York Tel. Co., 8 FCC
Red 5563, 1Y 1-2 (1993). That holding applies here and confirms the Commission’s ruling 1n the
AT&T Order that an interexchange carrier may not evade an [LEC’s access tariffs merely by -
establishing alternative routing arrangements that circumvent the interconnection faciliﬁeé-that
are designed to measure and bill for switched access traffic.

II.  PROMPT RESOLUTION OF THESE ISSUES IS VITALLY IMPORTANT TO
THE COMMISSION’S ACCESS CHARGE REGIME

Carriers have been e"ifading access charges by misrouting IP-in-the-middle calls thfough |
CLEC§ for years. AT&T filed its petition on this issue in October 2002, and the Commission |
resolved it in April 2004, with the avowed purpose of providing “clarity to the industry’l’ on What
the Commission correctly characterized as a critically important issue. AT&T Order 2. Yet,
years after this unlawful behavior started, and fully 18 months after the Commission supposediy
ﬁut an end to it, for providers such as PointOne -- the same providers that fought hammer and
© tong to support AT&T’s petition, see supra pp. 11-12 ~ it is business as usual. These carrieljs

continue to route PSTN-to-PSTN interexchange calls without the payment of access charges, and '
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they continue to rely on the “ESP Exemption” notwithstanding the Commission’s holding that
“such 'cal_!s are “teie_connnunications services” sﬁbject to access c].'ua,&rge:s.‘34
The Commission must act promptly to put an end to this ;:harade. The SBC JLECs

conservatively estimate that the providers at issue irt this petition have already deprived the SBC
ILBCs of more than $100 million in switched access charges, and they have presumably
dcpzive?l other LECs of untold additional amounts, See Dignan Decl. § 9. Moreover, these
éarriers continue to circumvent more than $1 million per month in Switched access charges from
the SBC ILECs alone. See id.

~ And that is only the beginning. The district court decision that gave rise to this petition |
suggests that, in the court’s eyes, there is uncertainty over whether wholesale transmission
providers using Ip technology are liable for accesé charges. That supposed uncertainty will no
doubt yield a spate of n@aw so-called “IP-enabled service providers” that, like PointOne, assert
thét they are beyond the scope of the A7& T Order and are therefore excm'pt‘ from access charges

when they transmit ordinary PSTN-to-PSTN calls. And, although the court’s discussion is

limited to providers using IP technology, nothing — absent timely action by this Commission ~is

to stop non-IP-based ca;riérs from likewise doing as PointOne has done — i.e., characterizing
t-hcmselvesAas “private carriers” exempt from access charges and estal;lishing routing
arrangements designed to bypass access charges.

The Commission has seen ﬂﬁs same sequence of events before. In formulating their

claim that calls routed using IP are transformed into “enhanced services,” AT&T and others

* Compare, e.g., Pies Letter at 4 (“PointOne has always purchased McLeod USA’s PRI -
. product as an end user, pursuant to FCC Rule 69.5(a), in order to provide IP-enabled services to
PointOne customers”) with AT&T Order Y 12, 14 (concluding that PSTN-to-PSTN
interexchange calls with no enhanced functionality are *“telecommunications services” subject to
access charges), '
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seized on alleged “uncertainty” over tﬁe application of access charges supposedly stexlnming
fro:ﬁ loose language ina Cdﬁnnission report and a notice of proposed rulemaking, and they used
that glleged_ﬁncertainty as justification to evade hundreds of miltions of dollars .in access
charges. See AT&T Order Y 16 (describing and rejecting the claim that the Commission Had |
“waived . . . or otherwise established a éarve-out” from access charges for calls carried using IP-
in-the-middle), That result, in turn, édversely affected “competition” among interexchange
carriers, prevented LECs from “receiv[ing] appropriate compensation for the use of their
networks,” and undermined “the application of important Commission rules, such as the
obligation to contribute to the universal service support mechanisms.” 1d. § 2.

Absent prompt and decisive action, history will no doubt repeat itself, as carriers will
seize on the alleged uncertainty created by the district court’s Order to engage in the same basic
routing practices condemned in the AT&T Order, but with the addition of a self-styled “private
catrielr” in thé middle. The Commission should act without delay to avoid that resul_t. |

CONCLUSION |

The Commission should declare that wholesale transmission providers are

“interexchange carriers” for purposes of Rule 69.5(b) and are thus liable for access charges when

.. they “use local exchange switching facilities for the provision of an interstate or foreign

telecommunications service.”
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UNITED STATES DISTRICT COURT |
EASTERN DISTRICT OF MISSOURI - -
EASTERN DIVISION . L

) !

SOUTHWESTERN BELL
TELEPHONE, L.P., et al.,

 Plaintiffs,
vs. No. 4:04-CV--1303 (CEJ)’

VARTEC TELECOM, INC., et al.,

Defendants.
MEMORANDUM AND ORDER

This matter is before the Court on the motion of defendants

' UniPoint Holdings, Inc.; UniPoint Services, Inc., and UniPoint

Enhanced Services, Inc., to dismiss for failure to gstate a ¢laim or

in deference to the pri&ary jurisdiction of the Federal

Commuhications Commiséion {FCC) , Plaintiffs oppose the motion and
the issues are fully brieféd.

Plaintiffs in this action are ten Local Exchange'Carrig;SP

(LECs) thét provide telecommunication services in different regions

of the éountry. Théy seek to recover federal and state tariffs for

long-distance telephone calls transmitted by defendants.?

Plaintiffs allege that defendant VarTec Telecom, Inc, (VarTec) is
an 'interéxchange carrier (IXC) that provides Jlong-distance

telephone service, using “dial-around” or “10-10” technology. The

'Southwestern Bell Telephone, L.P., Pacific Bell Telephone
Company, Nevada Bell Telephone Company, Michigan Bell Telephone. -
Company, Illinois Bell Telephone Company, Indiana Bell Telephone :
Company, Ohio Bell Telephone Company, Wisconsin Bell, Inc., The
Southern New England Bell, Inc., and Woodbury Telephone Company.

Plaintiffs also bring claims for unjust enrichment, fraud,
and civil conspiracy.




UniPoint?® and Transcom' defendants are Least Cost Routers (LCRs)

with whom VarTec contracts to transmit long-distance telephone
traffic in Internet Protocol (IP) format. Defendants VarTec and

Transcom Enhanced Services filed bankruptcy petitions in the United

States Bankruptcy Court for the Northern District of Texas.
Plaintiffs’ claims against these defendants are subject to the
automatic stay under 11 U.5.C, § 362.

I. Background

A complex requlatory»scheﬁe governs the transmission of long-
distance telephone calls, LECs provide facilities, Kknown as
Feature Group D trunk facilities, to which IXCs deliver long-
distance calls for delivery to the LECs"custcmers, Th; IXCs pay
the LECs terminating access charges,-at.rates determined by whether
the call is an intrastate or interstate call. The LECs maintain
‘separate facilities for local calls, which are compensated at a
lower rate. Local calls are routed through separate facilitigs

that lack the capacity to detect and measure long-distance calls.

See Petition for Declaratory Ruling that At&T's Phone-to—~Phone TP

Telephony Services Are Exempt from Access Charges, é004 WL 8565857,
19 F.C.C.R. 7457, at 1 11 (Order April 21, 2004) (AL&T Access
Charge Ordex) (noting that AT&T's IP telephone calls are terminated
through LECs’ local business lines rather than Peature Group D

-Trunks). Plaintiffs allege that defendants improperly deliver

3yniPoint Enhanced Services, Inc. {(d/b/a PointOne), UniPoint
Services, Inc., and UniPoint Holdings, Inc.

iTranscom Communications, Inc., and Trapnscom Holdings, LLC.
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interexchange calls in IP format to the facilities for local calls
in order to avoid paying terminating access charges.

In addition to providing for different compensation regimes,

the regulations  also distinguish between providers of

“telecommunicafion services® and “enhanced” oxr “information
services.”® See ional Cable §& T mmunications Ass’n v,

X_Internet Services, 125 S. Ct. 2688, 2696 (June 27, 200%)
(discussing telecommunications and information servicesi. To date,
the FCC has deciined to treat providers of enhanced or information
services as common carriers, in order to promote growth in the
field; Information service providers are thus exempt from tariffs

governing access charges, AL&T Access Charge Order at I 4; see

also Brand X at 2696.

The introduction of IP telephony, including Voice Over

Internet Protocol (VoIP) technology, blurs the distinction between

telecommunication and enhanced services. VoIP technologies enable

5The Telecommunications Act of 1996 defines
“telecommunications” as “the transmission, between or among
points specified by the user, of information of the user’s
choosing, without change in form or content of the information as
sent and received.” 47 U.8.C. § 153(43)., A “telecommunications
service” is “the offering of telecommunications for a fee
directly to the public, or to such classes of users as to be
effectively available directly to the public, regardiess of the
facilitles used,” 47 U,$.C. § 153(46).

*An enhanced service “involves some degree of data
processing that changes the form or content of . . . transmitted

information.” Pe ion for Declaratory Ruling th AT&T's Ph -
to-Phone IP Telephony Services Are Exempt from Access Charges,

2004 WL 856557, 19 F,C.C.R. 7457, at 9 4 (Order April 21, 2004).
The statute defines “information service” as “the offering of a
capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making available
information via telecommunications.” 47 U.S5.C. § 153(20}).
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real-time delivery of voice and voice-based applications., ATL&T

Access Charge Order at ¥ 3. When VoIP is used, a communication ?é
traverses at least a portion of its path in an IP packet format gf
usihg IP technology and IP networks. Id. VoIP can be transmitted

over the public Internet or over private IP networks, using a

variety of media. Id.

Oon April 21, 2004, the FCC addressed the petition of

telecommunications provider AT&T. AT&T sought a declaratory ruling
that its VoIP transmission of telephone calls over its Internet
system was exewmpt from access charges. The FCC described the
service under consideration as:

an interexchange service that: (1) uses ordinary customer
premises equipment {CPE) with no enhanced functionality; (2)
originates and terminates on the public switched telephone
network (PTSN); and (3) undergeces no net protocol conversion’
and provides no enhanced functionality to end users due to the
provider’s use of IP technology.

Id. at 1 1. The FCC’s consideration was limited to those VOIP

services employing “1+ dialing.” Id. at 9 15 n.58.

The FCC determined that AT&T’s specifi¢c service was a
telecommunications service, rather than an enhanced service, and

was subject to the access charges.® Jd. at ¥ 12. .In order to.

No net protocol conversion occurs because the telephone
transmissions begin and end as ordinary telephone calls.

*The FCC noted that it had recently adopted a Notice of
Proposed Rulemaking concerning IP-enabled services. Id. at T 2.
In the interim, however, there was “significant evidence that’
similarly situated carriers may be interpreting [the] current
rules differently” with “significant implications for
competition.” Id, The FCC stated that it adopted its ruling on
this matter to provide clarity to the industry pending the
outcome of the comprehensive rulemaking proceedings, Id.
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©avoid placingVAT&T at a competitive disadvantage, the FCC ruled
that all interexchange carriers prbviding IP telephony are requlired
to pay access charges for calls that “begin on the PSTN, undergo no
net protocol conversion, and terminate on the PSTN,” Id. at I 18.
This rule appiies whether the interexchange carrier provides its
own IP voice services or contracts with another provider to do so.

1d.

IT, Discussion
According to the allegations in the complaint, when a VarTec

long-distance customer mékes an interstate «call, the call

originaﬁes on an LEC's-network, is handed off to VarTec on the
PSTN, 1is converﬁed to, and ﬁransmitted iﬁ, IP Format, 1is
- reconverted for transmission over the PSTN, and is returned to an
LEC for delivery to the called party. The UniPoint and Transacom
defendants, according to plaintiffs, provide the IP transmission_bf
the telephohe call.. Plaintiffs allége that the service defendants

provide is identical to that addressed in the FCC ruling and, thus,

subject to access charges. The UniPoint defendants contend that
only interexchange carriers are liable for access charges under the

existing regulatory scheme, ﬁhat the AT&T Ac;ess'Charge Order did

not alter this rule, and that plaintiffs fall to allege that
UniPoint is an interexchange carrier, _

Current FCC Rule 69 regulatés access charges. 47 C.F.R. Part
69. There are two classes of access charges: “end user charges,” -
which are not at issue in this dispute, and “carriers’ carrier

charges”., 47 C.F.R. § 69.4(a) and (b). A “carfiers’ carrier” is
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a company that owns a telecommunications infrastructure and sells

access to it on a wholesale basis. . 1 1 Holdings

Ltd. Securities Titigation, 308 F. Supp. 2d 249, 252 (S.D.N.Y.
2004) ., Section 69.5(b) states that “carriers’ carrier charges

shall be computed and assessed upon all interexchange carriers that

use local exchange aswitching facilities for the provision of
interstate or fbreign telecommunications services.” .(emphasis
added) .

Plaintiffs do not contend that they are entitled to collect
aécess charges from the LCR defendants under Rule 69.5. They
argue, rather, that $ecause the defendants acting together provide
a service identical that provided by AT&T alone, the'deféndants'are

liable for access charges, without regard to whether they are IXCs.

The FCC ruled in the AT&T Access Charge Order that,

when a provider of IP-enabled voice services contracts with an
interexchange carrier to deliver interexchange calls that
begin on the PSTN, undergo no net protecol c¢onversion, and
terminate on the PSTN, the interexchande caxxjer is obligated
to pay te ati ceas charges. Our analysis in this order
applies to services that meet these criteria regardless of
whether only one interexchange carrier uses IP transport or -
instead multiple service providers are involved in providing -
IP transport.

Id. at 1 19 (emphasis added); Under this language, plaintiffs have
stated a claim against defendant VarTec, whom plaintiffs clearly
allege to be an interexchange carrier providiﬁg a service covered
by the order. ©Nothing in the ATST Access thrge Qrdgr extends the
obligation to pay terminating access charges to non-~IXCs, however,
and plaintiffs do not allege that the UniPoint defendantg are an

IXC.




Finally,. an entity's involvement in.the transmission of IP-
enabkled in;erexchange calls does not automatically subject.it to
terminating access charges. Id., at € 23 n. 92 (“to the extent that
terminating LECs seek application of access charges, these charges
should be assessed against interexchange carriers and not against

- any intermediate LECs that may hand off the traffic to the

terminating LECs, unless the terms of any relevant . . ., tariffs

.provide otherwise.”)

The UniPoint defendants ask the Court to dismiss plaintiffs’ -
claims for failure to state a basis for relief or to defer to the
primary Jurisdiction of the FCC, They note that the FCC has
‘ongoing proceedings coﬁcerning VoIP. See In the Matter of IP-
" Enabled Services, FCC No. 04-28 (Notice of Proposed Rulemaking,
March 10, 2004).° Among the issues upon which the FCC is seeking'
comment are (1) “the extent to which access charges should apply to
VoIP and other IP-enabled sgrviées,”band (2) how to classify.the

providers of these services. Id. at 4 6l.

Primary jurisdiction is a common-law doctrine that is utilized

to coordinate judicial and administrative decision making. Access
Te;eggmmpnicatiéns v. Southwestern Bell Telephone Co., 137 F.3d
605, 608 (8th Cir. 1998).. The doctrine “applies where enforcement
of a glaim originally cognizable in a court requires the resolution
of issues which, under a regulatory scheme, have been placed within

the special expertise and competence of an administrative agency.”

The FCC Notice can be found at: .
http://hraunfoss. fcc.gov/edocs_public/attachmatch/FCC-04~28A1.pdf
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Southwestern Bell Tel. Co, v. Allnet Comm. Servs., Inc., 789 F.Supp
302, 304 (E.D. Mo. 1992). The purposes of the doctrine are to: {1)
ensure desirable uniformity in determinations of certain
administrative 1queétions, and (2) ﬁromqte resort. to >agency
experience and expertise where the court is presented with a

question outside its conventional expertise. United States v.
Wegtern Pac. R.R. Co., 352 U.S. 59, 63-64 (1956),

Plaintiffs argue that deferral to the FCC is inappropriate
because this matter concerns tariff enforcement, an issue beyond
the authority of the FCC. See A§9g5§ Charge Order at 234n.93
{“Under sections 206-209 of the Act, the Commissibn does not act as
a collection agent for carriers with respect to unpaid tariff
charges.”). However, in order to determine whether the UniPoint -
defendants are obligated to pay the tariffs in the first instance,
the Court would have .to determine either that the Uniéoint
defendants are IXCs or that access charges may be assessed against
entities other than IXCs. The first is a técﬁnical determination
far beyond the Court’s expertise; the second is a policy
'determination cuftently under review by the FCC. ‘The Court’s
entrance into these determinations would create a risk of
inconsistent results among courts and with the Commission. The
FCC's ongoing Rulemaking proceedings concerning VolIP and other IP-
enabled services make deferral particularly appropfiate in this
instance. And, . because the FCC may determine that LCRs are
interexchange carriers in the transmission -of IP telephony,.

dismissal for failure to state a claim is inappropriate.

a-




Having determined that deferral on plaintiffs’ claims for
access charges is appropriate, the Court must decide whether to
dismiss the action without prejudice or stay the matter thle the .

parties_resolve the. issue before the FCC. Neither party has
.'requested a stay and the Court will thus dismiss ﬁhe'Unipqint.
defendants. Plaintiffs’ allegations with regard to the Transcom
defeﬁdants1° are ‘idehtical to those regarding the UniPoint
'defendanté aﬁd thus plaintiffs’ claims against these defendants
will'be dismissed as well. Because of the bankruptcy procéedinqs
involving the remaining defendants, VarTec and Transcom Enﬁanéed
Services, the Court shall direct the Clerk of Court to
administratively close . the case as to those defendants.

'Accordingly, |

IT IS HEREBY ORDERED that the motion of UniPoint Holdings,
Inc., UniPoint Services, Inc.; and UniPoint Enhanced Services}
.Inc., to dismiss for failure to state a claim or in deference to
‘the prlmary jurisdiction of the Federal Communications Commlssion'

[#57] is granted in part and dgnied in part.

IT IS FURTHER ORDERED that plaintiffs’ claims against the
Uniroint defendants are dismissed without prajudice.

iT IS FURTHER CRDERED that plaintiffs’ claims against
~defendaﬁts Transcom Heldings, LLC, and Transcom Communicapipns,

Inc., are dismissed without prejudice.

9Pranscom Holdings, LLC, and Transcom Communications, Inc.
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IT IS FURTHER ORDERED that the motion of the UniPoint
defendants to transfer the case to the Northern District of Texas
[#60] is denied as moot.

IT IS FURTHER ORDEﬁED that the motion of Transcom Holding,
LLC, t§ dismiss for lack of jurisdiction [#631 is denied as moot,
| IT IS FURTHER ORDERED' that the motibn of Transconm
‘Communicafions, Inc., to dismiss for failure to state a élaim [#85]
is deniedbas moét.

IT IS FURTHER ORDERED that the Clerk of Court shall
édministratively'ciose this case as to defendants VarTec Telecdm,
Inc. and Transcom Enhanced Services, LLC. The Court shall retain
jurisdiction to:permit a party to move to re—épeh the.case. 'Any
motion to re~open the case must be filed not later than thirty (30)

days after conclusion of the bankruptcy proceedings.

Dated this 23rd day of August, 2005.
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Stad . Pies
" Diroct Diak 217425787

February 1, éoos

© William A. Haas
Assoclate Ceneral Counsul
MolLeod USA

. MecLeod USA Technology Park

8400 C Streat S.W.,
Cadar Rapids, IA 52408-3177

Re: Your leer daled January 24, 2005

~ Dear Mr, Hass:

As requested by MoLeodUSA, PoliOne sends this lettsr In respionse fo
your lotter of January 24,2004,

-In your letter you stato that Qwest has advised you that it believes that
“certain traffic being terminated via the local Interconnection sarvice trunks by
MclLeod USA is fong distance toll traffic subject (o terminating access charges.”
In addition, you also state that Qwest "claimed that ANis sescclated with calls
that had originaled with Qwest and users were not beling delivered when the calls
“were being terminated to Qwest.” Based on these allegat ons by Qwest, you
proffered several questions that PointOne answers belov: to the best of its ability.

As an initial matter, PointOne has bean and continues to be in full
_compliance with the MSA batween PointOne and McLeodUSA. Specificaliy, as
- raquired by paragraph 4{c) of Addandum No. 1 to the MSA, the “traffic routed [by
PointOne] to Mul.eodUSA over the facllities which are the subject of this
- agreemant” ia “traffic to which neither interetate nor intrastate acCaes charges
 apply, according to the regulations of the FCC ...

PoiniOne values the services Mcuod provides to i-and is eagerto
resolve any confusion resulting from the FCC's AT&T Ordsr. To this end, prior to
answering the spacific queations proffered by Mcl.eod, PoirtOne provides a brief
discussion of the state of the law regarding access charges.

3812 Mmm.ncwn' ROCKVILLE, MD) 20453
L mmuvn BLDO 3, KNTR 208, AUFTIN, TX 39720 PH: $12.934,1200 FX. $11 1141310 WWW.POINTORE.COM
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A Extsting Lsgal Raoima

- The FGC requires IXCs (and only IXCs) to pay acceas charges to LECs
for use of the LECs' fucilities to originats or terminate long-distance calls. Ses 47
-‘C/F.R, § 60.5(b) (providing that carrier switched access crarges "shall be
computed and assessed upon all interexchange carriars that use iocal exchange
switching facliiies for the provision.of interstats or foralgn talecommunications
services”) (amphasls added); see also MTS and WATS Market Structure, Phase
I, Memorandum Opinlon & Order, 87 FCC 2d 882, 707 63 (1983) (*"MTS and -
. WATS Market Structure Order"). The FCC daveloped (an 1 rapeatadly reaffirmed)
a different rule for ISPs (also called “enhanced sarvice providers” or "ESPs"), a
classification covering providers with services that “offer(] a capabilkity for
generating, acquiring, storing, transforming, procesaing, ratrieving, utiitzing, or
making available information via telecommunications,” 47 U.8.C. § 163(20).
Even though I1SPs "may use Incumbent LEC facliities to originate and tarminate
interstate calis,” the Commiasion decided that *i5Ps shou d not be raquired to
pay interatate access charges,” regardiess of whether the call might colloquially
seem “local* or “long distance.” Access Change Reformn Order, 12 FCC Red. at
18,131-32 1] 341 {1997) (emphasis added); see also MTS! and WATS Market
Struciure Ordar, 97 FCC 2d at 716 § 83. This dislinction, known aa the "ESP
oxemption,” allows “ISPs fto] purchase servicea from inc.smbent LECs under the
same intrastate tariffs avaliable to end users® rather than “hose applicable to
carriers. Access Charge Reform Order, 12 FCC Red, af 13,1321 342, Asa
matter of definition and for purposas of assessing charget, therefore, the FCC
treats ISPs as end users exsmpt from the "carrier’s canie " access.charges paid
by IXCs. Accordingly, LECs receiva either reciprocal comjsensation or end-user
charges for such trafiic. Ses 47 U.S.C. § 251(b)(B) (reciproal compensation);
:lh:s am)d WATS Market Structure Order, 87 FCC 2d at 715 1] 83 (end-user

rges). :

Current FCC Rule 88 (47 C.F.R. Part 69, entiled “Acsass Charges,”)
reguiates the access charges that form the entirety of SB('s federal claims in this
Gase. See47 G.F.R.§60.1(a) ("This part estabiishes rulss for access charges
for interstata or foreign access services”) and (b) (providirg that chargas for
accass sarvices “shall ba compuied, assessed, and collected ... as provided in
this part’). The rule divides "access charges® into two classas, "carriers’ carrier”
charges and “end usar” charges. See 47 C.F.R. § 69.4(a) and (b) (providing for
“end user charges for access service’ and “camiers' carrier charges for access
sarvica®), Similarly, Section 88.5 affirmatively classifias accass customars, the
“persons to be assassed,” as sither “end users” or “carriers.” as follows:
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§60.5Personatobe sssessed, | - |

(a) End usar charges shall be computad and assassed upon end ugers, and
upon providers of public telaphonas, as defined in this subparl, and as
provided in subpart B of this part. L ‘

(b) Carvier's carrior charges shall be computed and assessed upon all
Interexchange carriers that use local exchange switching fadliities for the
provision of interstete or foreign telecommunications services,

(0) Special access surcharges shall be assessed upon users of axchange
faciliea that interconnect thees facilties with means of nterstate or foreign
telacommunications to the extent that camiers carer charges are not
assasasd upon such intarconnected usage. As an Interim measure pending

- the development of tachniques accurately 1o measure such interconnectsd
use and to assess such chargas on @ reasonable anc non-disciiminatory
basis, telaphona companies shall assess special access surcharges upon the
closed ends of private line sarvices and WATS sarvcaa pursuant o the
provisions of § 69,115 of thia pat.

47 C.FR. § 80.5 (emphasis added).

Customers classified as end users pay “and user charges *wheraas IXCs, which
use local exchange switching facilities for the provision of Interstate
"telecommunications services,” pay “carriar's carrier charges.” 47 C.F.R. §
88,5(b). Ths regulation, by its black letter, applies “carrie+ s carrier charges” to
IXCs and only IXCs, nat ISPs and other end users. .

Splatre o Wylje 1w

of law that only IXCs are llable for access charges. See Pstition for

Ruling that AT&T's Phone-to-Fhone IP Telephony Sarvices Arg Exempt from
Access Charges, Order, 19 FCC Red 7457, 747171 23 N.€2 (2004) (AT&T Order)
(expiaining apalh that ‘access charjes are to be assesse| on Interexchange

. caiors,” et intermediate providers), In the Order, the Cor mission ruled that @
speclfic ATET service 'Is a talscommunications service ard is subject to saction
169.8(b) of the Commission's ruies.” Id. at 7442 Y 24,

, In ite AT&T Order, the Commiasion found that AT&T operated as an IXC
providing telacommunications service (and thet it was subject to access charges

as a result) when it usad IP 1o transport “1+" calls {1.0., long-distance calls for

which a cellar.dlais 1, then tha area. code,.and than tha nLmber). under certaln

- narrow circumstances. AT&T Order, 19 FCC Red, at 746¢-67 1Y 4, 13 n.5B.

The FCC's AT&T Orderappled, rather than reversad, the pre-axisting rule

- - o« o ate — &
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In addition, the FCC addressed the situatior) where an IXC connects to
terminating local exchange carrer through ancther, intermadiary non-IXC as
fallows: :

We note that, purauant to section 69.5() of our fles, access charges are to

be sssessad on Intaraxchange camiers. 47 C.F.R, § €58.5(b). To the extant

terminating LECs seek appiication of access charges, ‘hase charges should

be assessed against interexchange casriers and not ggainat any intermadiate

LECs that may hand off tha traffic to the terminating LECs, unless the terms of
" any relevant contracts or tarffs provide atherwise, /d. at “'¢72 123 n.82.

Although PointOne Is an intsrmediary ISP rather than an intarmediary LEC, the
application of the FCC's rule 69.5(b) Is the same — any arpiicable access
charges “are to be assessed on interexchange carriers.” Thus, the AT&T Order
::lmrlyt._'a did not change the basic law: access charges may be assessad only on
IXCs. '

Respontas to Particular Questions:

1. PointOne Is a wholasale provider of IP-anabled services to service
providers, including interexchange and local excha e cartiers, cable
systams, wireless providers, 1SPs, enterprise customers, multimadia
companjes and residencas. PointOne offars “any-to-any” services over iis
state-of-the-mit, Advanced IP Communications Network, What this means
Is that PointOne tranamits and routes traffic between any origination and
{ermination device (including phonea, computars, FDAS, wireless devices,
eto.) without discriminating based on the form or capabiiity of the device.

2. PointOne is not and has never been a-regulated intscaxchange carrier to
which rule 88,6(b) and the FCC's AT&T Ondarapplies. Please sea the
extanded lagal discussion abova, Ingtead, as the service orders betwesn
PointOne and Mcl.eod make clear, under existing Commiselon precedent
PolntOne ls an “information” or "enhanced” setvice provider, and in any

‘avent s not an interexchange camier. PointOne has always purchased
McLeodUSA's PRI product as an end yser, pursuant to FCC Rule 88.5(a),
in order to pravide {P-enabled services to PointOne customers. As you
have referanced the complaint 8BC has flled against PointOne, you might
be intereated to know that PointOne has moved to «dismiss that complaint
cn the basis that SBC doas not even allege that PontOne i sn IXC, and
there Is no basls in law for imposing access charges on any entity other

~ than an IXC. Wa hope that a favorable court rufing on this question this
spring will dispcss of 8BC's claimae. '

* 3. In accordance with PointOne’s comorate polioy and the contractual
obligation delineatad in paragraph 4{c) of Addendum No. 1 to the
PointOneMcLeod USA MSA, PointOne does not intentionally “strip,
change, of in anyway manipulate the number of the calling party
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84nt By: POINTONE; o ~ S1e7amien Aug-16-05  0:58AY; Page 2/2
POI NT N E . Ciadl MeCulloch ’ FoiniOne
. Vice Prosidatt, $500 River Place Blvd.
) Customer Servises Buflding: 2 Suire: 200
. Ausiin, TX 78730

Augst 16, 2005

RE: NOTIFICATION OF Em: ADIJUSTMENT T0 METERED VPN SERVICES
AND V/gma.m.z.n_ms PrivaTe Line (VRPL)

Dear PalnzOue Customcr.

This lemter soves as final and formal noliﬁcation that offestive Augnst 21, 2005,
the new elfcotive per minute) Tale for iotsvolumescoatraiited Motered VPN scrvicca
traffic and VRPL waffic Is [50.02621 / minute ofuse. This changs Iseffective ucross the

" - entite PoimOne cusiomer base. If you are receiving this notice aur records show hat you
du not have an existing temi ‘take-or-pay" agreement for the Metered VEN sdrvices o
VRPL traffic vijlized. ‘

. We rspret having 1o ntake this adjustment, hut Biisiness conditions do nat offer
another optiatt, We ars catuniticd to providing you our customcr with 2 suponor seﬂhc».
the !msn technologiss nnd hlghesz qunllty standards; -

-Should you have any queshnm:. plmsu Tack: £re= to cnntact your raapocﬁve sales
rqamamdva ov me at 5!2 735 3. _
e ; ‘ . T . PO

ancemly‘ _

_?i.m m%&a.n%

il McCulloch

11500 RIVIR SLACERLVO BLUG 2, SITTR 200, AUSTIN, TX JIT3UPH: $13. 2390200 FX: 512 735,130 WWWNHKTORE.COM
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f . Before the
i . FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C, 20554

In the Matter of

Petition for Declaratory Ruling That

. UniPoint Enhanced Services, Inc., d/b/a
PointOne and Other Wholesale Transmission
Providers Are Liable for Access Charges

WC Docket No,

DECLARATION OF ROBERT A. DIGNAN

1. My name is Robert Dignan. 1 am' General Manager-Fraud Detection and

Prevention for SBC Operatidns, Inc. 1 have been employed with SBC

" Communications Inc. (“SBC”) or its predecessors' for over 25 years. I am

currently responsible for various areas of operations including defection and

analysis of misrouted calls across the SBC networks. I have held a variety of

positions including manager of switched access billing, manager of marketing

planning, account managér serving various long distance customers. 1 have

worked in SBC’s wholesale organization for the past 19 years. My current office-
.loc-ation isin Chicago. | | B

2, In 2002, AT&T filed a petition for a declaratory ruling that “IP-in-the-middle”

interexchange voice calls are exempt from access charges. On April 21, 2004, in

Prior to October 8, 1999, I worked for the Ameritech companies. SBC and Ameritech merged on
Qctober 8, 1999, .




the AT&T Access Charge Order.} the Commission rejected AT&T’s request,
Specifically, the Commission ruled that the following type of service, as
described by AT&T in the proceeding, is a telecomﬁmnications'servicc subject to
access charges: *“an interexchange service that: (1) uses ordinary customer
prémiscs equipment (CPE) with no enhanced functionality; (2) originates and
terminates on the public switched telephone network (PSTN); and (3) undergoes
no net protqcol conversion and provides no enhanced functionality to end users
due to the provider’s use of IP technology.” The FCC also ruled that “loJur
analysis in this lorder applies to services that meet these three criteria regardless of
- whether only one’ interexchange carrier uses IP transport or instead multiple
se:rvice providers are involved in providing IP transport.”™ |
3. | bcspite this ruling, SBC local exchange carriers continue fo experience
substann:alaccess charge evasion on “IP-in-the-middle™ calls (i.e., interexchange
calls that both originate and terminate on the PSTN and that meet the other two
criteria set forth in the AT&T Access Charge Order) that terminate onr SBC’s local
exchange networks. SBC has substantial evidence that the vast majority of this
continuing access charge avoidance 1s attributable to so-called “Ieaét cost routers”
(“LCRs") that provide the “IP-transport” piece of lP-in-the-;middle long distance
calls. These LCRs have contracts with various retail 1ong—distancc providers or

other entities to carry their interexchange calls for some portion of their route. -

Order, Petition for a Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Services are
Exempt from Access Charges, WC Docket No. 02-361, FCC 04-97 (Apr. 21, 2004) (*FCC Access

Charge Order”).
oML
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the AT&T Access Charge Order’ the Commission rejected AT&T’s request,
Specifically, the Commission ruled that the following type of service, as
described by AT&T in the proceeding, is a teleconﬁnunications Service subjeqt to
access. charges: “an interexchange service that: (1) uses ordinary customer
prérnises equipment (CPE) with no enhanced functionality; (2) originates and
terminates on the public switched telephone network (PSTN); and (3) undergoes
no net protocol conversion and provides no enhanced functionality to end users
dué to the provider’s use of IP technology.” The FCC also ruled that “lo]ur
analysis in this order applies to services that meet these three criteria regardless of
- whether only one interexchange carrier uses IP transport or instead multiple
service providers are involved in providing IP transport.”™ |
3. i)espite this ruling, SBC local exchange carriers continue to experience
substantial access gharge evasion on “IP-in-the-middle” calls (i.e., interexchange
calls that both odginate and terminate on the PSTN and that meet the other two
criteria set forth in the AT&T Access Charge Order) that terminate on. SBC’s local
exchange networks. SBC has substantial evidence that the vast majority of this
continuing access charge avoidance ié attributable to so-called “leaét cost routers”
(“LCRs") that provide the “H’-transpo_rt" piece of ll_’-in-the;middle long distance
calls. These LCRs have contracts with various retail 10ng~distancc providers or

other entities to carry their interexchange calls for some portion of their route.

Order, Petition for a Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Services are
Exempt from Access Charges, WC Docket No. 02-361, FCC 04-97 (Apr. 21, 2004) (“FCC Access

Charge Order”).
LA BN
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The vast majority of these interexchange calls both originate and terminate on the
PSTN in circuit switched format, a substaﬁtial portion of which are destined for
SBC end users, -

Under the typical scenario, the LCR receives an IP—in;the-middle calt froxﬁ the
_original long-distance carrier or an intermediary third party. The cﬁll may have
already been converted to IP format Before the LCR receives it, or the LCR may
convert the call to IP format after receiving it. The LCR then transports the 4ca11
across its IP network for some distance, The LCR then converts the call back to
circuit-switched format and hands it to a CLEC over a pnma.ry rate interface
(“PRI") circuit. The CLEC theﬁ routes the call to the SBC lo_ca.l exchange carrier
over a local interconnection trunk.

Access charges are cvgded through this practice because SBC’s-Feature Group D
trunks are circumvénted. Feature Group D trunks are designed to receive and
measure interexchange t;'afﬁc so that the SBC local exchangé carrier (or any other
local exchange carrier directly connected to SBC that is jointly providing access)
can bill appropriate access charges for the traffic. Local interconnection trunks, in
contrast, are set up to receive local traffic, and therefore are not designed to
measure and bill for interexchange t;afﬁc. Indeed, precisely because these local
interconnection trunks are not intended for intercxchaﬁge traffic, in many cases
the interexchange ‘trafﬁc delivered ovér local interconnection trunks is not billed
at all — even at the lower reciprocal compensation rates that apply to non-

interexchange traffic — which means that the terminating carrier(s) pay nothing for

their use of SBC’s networks,




SBC’s tariffs require that interexchange calls be terminated over Feature Group D

" facilities, regardless of whether the company that is terminating the interexchange

calls to an SBC local network is the originating long-distance carrier or, instead,
is carrying the calls “Jownstream” from the oﬁgi#aﬁng carrier. In the latter
situation —~ where multiple ca;riers gre involved — the SBC local exchange carrier
tj(pically bills access charges to the last company in the stream that carries the
interexchange calls (i.e.; the company that hands the calls to the SBC local
exchange carrier over the Feature Group D trunk), and it is this éumpany that
remits payment for the acoess charges to the SBC local exchange carrier (and to
any otherl local exchange carrier directly connected to SBC that is jointly
providing access). This is the common practice in the. telecommunications
indusiry, and legitimate downstream carriers of interexéhange calls - i.e., carriers
that provide wholesale transmission to ¢.>ther carriers — have understood and

followed it for years. The LCRs described in this declaration, however, are

~ intentionally circumventing this well-understood process in-order to unlawfully

terminate interexchange calls without paying access charges,

A variety of evidence exists that the access avoidance scheme continues to occur

. notwithstanding the AT&T Access Charge Order. For example, SBC routinely

conducts PSTN-to-PSTN interexchange test calls to determine if they are being - .

‘tcrminated over Feature Group D trunks. These test calls are made from an

“ordinary SBC PSTN phone in one SBC exchange to another ordinary SBC PSTN

phone in an different exchange (for example, from a phone connected to the SBC

local exchange in San Antonio to a phone conhecte_d to the SBC local exchange in




Dallas). The calls are directed to a variety of ountgoing 1ong—disiancé carriers over
outgoing Feature Group D facilities. Asa call‘ is made, SBC identifies the carrier
to which the call is sent and the fécility over which the call enters SBC's nctWofk
for termination. SBC’s data indicates tixat a substantial number of these calls
continue to terminate into SBC’s local exchange networks over local
inferconnection trunks; rather than over Feature Group D trunks,

SBC has been able to discern that the vast majority of interexchange Uafﬁc that

continues to be terminated to SBC’s networks over local interconnection trunks is

beiﬁg delivered to CLECs by LCRs that clz;.im to be “enhanced service providers™

exempt from access charges. SBC has uncovered this information through a

variety of means, including the issuance of trouble tickets to the CLECs that

. deliver suspect‘interexchange calls to SBC over local ‘interconnection trunks. On
numerous occasions, in response to these trouble tickets, the CLECs have
indicated to SBC representatives that the traffic at issue was delivered to the-
CLECs by companies that are known to claim that they are “enhanced service
providers” and thus entitled to deliver interexchange trafﬁc to CLECs as local
traffic. Two of these companies are UniPoint Enhanced Seryices, Inc., d'b/a
PointOne (“PointOne™) and Transcom Enhanced Services, LLC (“Transcom”),

‘ Poiﬁtdﬁc and Transcom are two of the principal DCRs involved in the access
-avoidaﬁce practice described in this declaration. Because PointOne and
Transcom do not terminate traffic to SBC over Feature Group D trunks, and

' indécd havc intentional’l-y and improperly avoided doing so, it is difficult to |

determine an exact dollar amount of the access charge loss SBC has suffered and




continues to suffer because of these two companies’ activities.  SBC
conservatively estimates, however, that the total access loss it has suﬁércdto date
because of all LCRs that engage in this practice (i.e., whether the LCR is
PointOne, Transcom, or some other similarly situated company) exceeds $100
million, and that its ongoing access loss from their activities is in excess of $1
million per month. |

This concludes my declaration, -




I declare under penalty of perjury that the foregoing is true and correct, Executed on

25y BT

Robert A. Dlgnan

September 15, 2005.




 EXHIBITE




Exhibit E

' PointOné ﬁlings at the FCC in WC Docket No. 02-361, including notices of meetings with FCC. |
staff and/or Commissioners:

~ Ex Parte Letter from Dana Frix and Kemal Hawa, Chadbourne & Parke LLP, to Marlene
. Dortch, FCC, WC Docket Nos, 02-361 et al. (Jan. 8, 2004);

Ex Parte Letter from AT&T, Callipso, Castel, ITXC, Nuera Communications, PingTone,
PointOue, Telic, Transnexus, Inc., and The VON Coalition, to Michael Powell,
Chairman, FCC, WC Docket No, 02-361 (Jan, 28, 2004);

Ex Parte Letter from Dana Frix and Kcmall Hawa, Chadbourne & Parke LLP, Counsel for
PointOne, to Marlene Dorich, FCC, WC Docket No. 02-361 (Feh. 24, 2004);

Ex Parte Letter from Kemal Hawa, Chadbourne & Parke L1LP, Counsel for PointOne, to
Marlene Dortch, FCC, WC Docket No. 02-361 (Mar. 3, 2004);

Letter from Callipso, CallSmart, ITXC, LocalDial, PingTone, PointOne, Telic,
TransCom, USDataNet, and The Von Coalition, fo The Honorable Joe Barton, The
Honorable John D, Dingell, and The Honorable Charles "Chip" Pickering, WC Docket
No. 02-361 (Mar. 29, 2004);

Letter from Callipso, CallSmart, ITXC, LocalDial, PingTone, PointOne, Telic,
TransCom, USDataNet, and The Von Coalition, to Senator Johm McCain and Senator
Fritz Hollings, WC Docket No. 02-361 (Mar, 29, 2004);

Bx Parte Letter from Dana Frix and Kemal Hawa, Chadbourne & Parke LLP, Cbunsei for
PointOne, to Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr. 8, 2004);

Ex Parte Letter from Kemal Hawﬁ, Chadbourne & Parke LLP, Counsel for PointOne, to
Marlene Dortch, FCC, WC Docket No. 02-361 (Apr. 14, 2004);

Ex Parte Letter from Keﬁml Hawa, Chadbourﬁc & Parke LLP, Counsel} for PointOne, to
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr. 14, 2004);

Ex Parte Letter from Kemal Hawa, Chadbourne & Parke LLP, Counsel for PointOne, to
Marlene Dortch, FCC, WC Docket Nos, 02-361, et al. (Apr. 14, 2004);

' Ex Parte Letter from Kerial Hawa, Chadbourne & Parke LLP, Counsel for PointOne, to - .
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr. 14, 2004);

Ex Parte Letter from Kemal Hawa, Chadbourne & Parke LLP, Counsel for PointOne, to
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr. 14, 2004); _

“Ex Parte Letter from Kemal Hawa, Chadbourne & Parke LLP, Counsel for PointOne, to
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr. 14, 2004).




Transcom filings at the FCC in WC Docket No. 02-361, including notices of mectmgs thh FCC
staff and/or Commissioners: .

Ex Parte Letter from W. ScottchCuIlough Stumpf Craddock Massey & Pulman,
Counsel for Transcom Enhanced Services, LLC, to Marlens Dortch, FCC, WC Docket
No. 02-361 (Sept. 23, 2003);

Ex Parte Lctter from W. Scott McCullough, Sturpf Craddock Massey & Pulman,
Counsel for Transcom Enhanced Services, LLC, to Marlene Dortch, FCC, WC Docket
No. 02-361 (Dec. 23, 2003);

Ex Parte Letter from W. Scott McCullough, Stumpf Craddock Massey & Pulman,
Counsel for Transcom Enhanced Services, LLC, to Marlene Dortch, FCC, WC Docket
No. 02-361 (Jan. 13, 2004);

Letter from Callipso, CallSmart, ITXC, LocalDial, PingTone, PointOne, Telic,

TransCom, USDataNet, and The Von Coalition, to The Honorable Joe Barton, The .

Honorable John D. Dingell, and The Honorable Charles "Chip" Pickering, WC Docket
~ No. 02-361 (Mar. 29, 2004);

Letter from Ca]lipsu, CallSmart, ITXC, LocalDial, PingTone, PointOne, Telic,
TransCom, USDataNet, and The Von Coalition, to Senator John McCein and Senator
Fritz Hollings, WC Docket No, 02-361 (Mar. 29, 2004); '

Ex Parte Letter from W, Scott McCullough, Stumpf Craddock Massey & Pulman,
Counsel for Transcom Enbanced Services, LLC, to Marlene Dortch, FCC, WC Dockst
No. 02-361 (Apr. 8, 2004).
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURIL
EASTERN DIVISION

Southwestern Bell Telephone, L.P., Pacific
Bell Telephone Company, Nevada Bell
Telephone Company, Michigan Beli
Telephone Company, lllinois Belt
Telephone Company, Indiana Bell

Telephone Company, Ohio Bell Telephone

Company, Wisconsin Bell, Inc., The.
Southern New England Telephone
Company, and The Woodbury Telephone
Company,

Plaintiffs,
V.
VarTec Télecom, Inc., PointOne

Telecommunications, Inc., Unipoint
Holdings, Inc., Unipoint Enhanced

. Services, Inc. (d/b/a “PointOne”), _Unipoint-

Services, Inc., Transcom Holdings, Inc., .
‘Transcom Enhanced Services, LLC,
Transcom Communications, Inc., and

JOHN DOES 1-10°

Defendants.

|| Case No. 4:04CV1303CEJ

JURY TRIAL REQUESTED

FIRST AMENDED COMPLAINT

Plaintiffs Southwestern Bell Telephone, L.P., Pacific Bell Telephone Company,

Nevada Bell Telephone Company, Michigan Bell Telephone Corhpany, [llinois Bell

Telephone Comﬁany, Indiana Bell Telephone Company, Ohio Bell Telephone Company,

Wisconsin Bell, Inc., The Southern New England Telephone Company, and The

' Woodf:ury Telephone Combany, for their Complaint against defendants VarTec

Telecom, Inc. (“VarTec”), PointOne Telecommunications, Inc., Unipoint Holdings, Inc.,

Unipoint Enhanced Services, Inc. (d/b/a “PointOne”), Unipoint Services, Inc.




(collectively “Unipoint”), Transcom Holdings, Inc., Transcom Enhanced Services, LLC,
Transcom Communications, Inc, (collectively “Transcom™), and JOHN DOES 1-10
allege as follows:

NATURE OF THE ACTION

1. This case involves defendants’ failure to pay legally required charges for
their use of plajnti_ffs’ local network facilities to complete long-distance calls. VarTec is
a long-distance carrier headquaftercd in Dallas. It ploneered the use of “dial around”
long-distance service, where a customer dials 10-10-287 or some other “10-10" number
to Bypassthé line’s regular long-distance carrier in favor of VarTec. VarTec now offers
various long-djstancé and local calling plans to end users,

2; Whenever one of VarTec's customers makes a long-distance call to a local
telephone cuétomcr served by one of the p_laintiffs; VarTec uses plaintiffs’ local faéiliﬁes
to complete, or ‘;teminglc," the Idng-distance call. Pursuant to federal and state tariffs on
file with the Federal Communications Commissions (*FCC") and state regulatory bodies;
VarTec i;i required to pay plaintiffs for this “a;ccess” to plaintiffs’ local exchange
facilities. Beginning in 2001 or earlier and continuing to the present, however; VarTec

- orchestrated and implemented a fraudulent scheme 10 avoid these tariffed “access
charges” by delivering its long-distance calls to so-called Least Cost Routers {“LCRQ"),
which in turn deliver calls to plaintiffs for termination, often through still gthcr
iﬂtemediarl_cs, over facilities that are rcstric.ted to local traffic. Currently, plaintiff;
estimate that VarTec is psing this scheme to avoid terminating ac;:ess charges oﬁ fully

50% of the long-distance calls it carries. Plaintiffs accordingly seek not only to recover

- the access charges that VarTec, in many cases with the assistance of other carriers,




principally Unipoint and Traﬁscom, has unlawfully avoided — which plaintiffs
prelimindrily estimate to be between $19 million and $35 million, not including late fees
and interest — but also to enjoin defendants from perpetuating this unlawful conduct.

3, Plaintiffs also seek to recover unpaid access charges for interexchange
traffic — Whether of not carried at some point by VarTec — that is terminated to plaintiffs
over local interconnection facilities by the principal LCRs participating in VarTec's
unlawful scheme: defendants Unipoint and Transcom. These carriers operate networks
that use the Internet Protocol (“IP”) to transmit catls. After receiving long-distance calls
from interexchange c#rriers (among them VarTec), Unipoint and Transcom convert those
calls from a “circuit-switched” format, in which ordinary long-distance calls originate, to
IP format, Upon information and belief, Unipoint and Transcom then transport that
traffic in lf format for some distance across their networks, Unipoint and Transcom then
conveft the traffic back to circuit-switched format and hand it to plaintiffs‘ for
termination, typically via competitive local exchange carriers (“CLECs™), through
facilities designated for local calls.

4, Like VarTec, Unipoint and Transcom are legally required to pay access
charges for the iﬁterexchange traffic they deliver — either directly or through
intermediaries — to plaintiffs for termination. And, like VarTec, Unipoint and Transcom
have failed to pay those fees in the past, and that failure persists today. Accordingly, -
plaintiffs s;eck injunctive relicf against Unipoint and Transcom as well, and they also seek
payment of all unpaid access fees for all interexchange traffic Unipoint and Transcom

have transmitted to plaintiffs (directly or indii-ectly).




3. VarTec has sought to justify its access-avoidance scheme by claiming that,
once it hands a fong-distance call to an LCR, it is not responsible for how that call is |
terminated or whether terminating access charges are paid. See VarTec Petition for
Dec!ératory Ruling (FCC filed Aug. 20, 2004). VarTec has taken this position even
though the calls that it hands off to LCRs are placed in the same manner and using the
same facilities as other long-distance calls; even though neither the calling nor the called
" party has any idea that a “handoff” or “protocol conversion” has taken place; and, mbst
fundamental ly, despite the clear statement of the FCC that long-distance carriers cannot
avoid responsibility for access charges by handing off traffic to other entities or by
carrying calls using 1P,

6. On April 21,2004, the FCC unanimously rejected a claim, made by long-
distance giant AT&T Corp., that long-distance calls should be exempt from access’
charges when they are transported in part using the IP format. See Order, Petition for a
.Decibratory Ruling that AT&T's Phone-to-Phone IP Telephony Services Arve Exempt
Jrom Access Charges, 19 FCC Red 7457 (Apr. 21, 2004) (“Fu cC Access Charge Order”).
In rejecting AT&T s jaetition, the FCC held:

[Wlhen a provider of IP-enabled voice services contracts with an interexchange
carrier to deliver interexchange calls that begin on the [public switched telephone
network] . . . and terminate on the [public switched telephone network), the
interexchange carrier is obligated to pay terminating access charges, Our analysis
in this order applies to services that meet these criteria regardless of whether
only one interexchange carrier uses IP transport or instead multiple service

“providers are involved in providing IP transport.

Id. at 7470, 19 (emphasis added). In light of this decision, defendants have no excuse

for their failure to pay lawfully tariffed access charges for all of the long-distance voice




traffic that they deliver, or hand off to other entities to deliver, to plaintiffs for
termination.
SD ON AND VENUE

7. This is primarily a collection action for payments arising under section
203 of the Communications Act of 1934, 47 US.C. § 205, and plaintiffs’ interstate access
tariffs filed thereunder. This Cburt accordingly has jurisdiction over this action putsuant
to 28 U.S.C. §§ 1331 and 1337. In addition, this Court has jurisdiction over plaintiffs’
state-law claims pursuant to 28 U.S.C. § 1367.

8. Venue is proper in this judicial district under 28 U.8.C, § 1391(b), as a
substantial part of the events and omissions giving rise to the claims in this Complaint
occurred in this judicial district.

PARTIES
9. - Southwestern Bell Telephone, L.P., is a Texas limited partner'shiplwith its
_principal place of business in Dallas, Texas. Southwestern Bell Telephone, L.P.,
provides, among other things, telecommunications services in Missouri, Texas, Kansas,
| Oklahoma, and Arkansas,

10, Pacific Bell Telephone Company is a California corporation with its
principal place of busiﬁess in San Francisco, California. Pacific Bell Telcphone
Company provides, amﬁng other things, telecommunications écwicos in California,

‘11 Neévada Bell Telephone-Campany is & Nevada corporation with its
~ principal place of business in Reno, Nevada. Nevada Bell Telephone Compary provides, |

among other things, telecommunications services in Nevada.




12..  Michigan Bell Telephone Company is a Michigan corporation with its
principal place of business in Detroit, Michigan. Miﬁhigan Bell Telephone Company
" provides, among other things, telecommunications services in Michigan.

13, llinois Bell Telephone Company is an Illinois corporation w'ith' its
principal place of business in Chicago, Illinois. Illinois Bell Telephone Company
provides, among other things, telecommunications services in Hlinois.

14, -lndiang Bell Telephone Company is an Indiana corporation with its
principal place of business in Iﬁdiannpolis, Indiana. Iﬁdiana Bell Telephone Company
provides, among other things, telecommunications services in Indiana.

15, '_T.heVOhio Bell Telephone Company is an Ohic corporation with its
principal place of business in Cleveland, Ohio. The Ohio Bell Telephone Company
proviﬁes, among other things, telecommunications services in Ohio, -

16, Wisconsin Bell, Inc. is 2 Wisconsin corporation with its pfincibal place of
business in Milwaukee, Wisconsin, Wisconsin Bell, Inc. provides, among other things,
telecommunications servic.eS in Wisconsin. |

17.  The Southern New England Telephone Company is a Connecticut
corporation with its principal place of business in New Haven, Connecticut. The
Southern New England Telephone Company provides, among other things,
telecoinmunicaﬁons services in Connmti@t.

18,  The Woodbury Telephone Company is a Connccticut corporation with its
principal place of business in Woodbury, Connecticut. The Woodbury Telephone

- Company provides, among other things, telecommunications services in Connecticut.




19.  VarTec Telecom, Inc. is a 'fexas corporation with its principal place of
business in Lancaster, Texas. VarTec pruvidés, among other things, telecommunications
services throughout the Unitéd States, including in Missour,

20. - PointOne Teleoommlinications, Inc, is a Delaware corporation Qith its
principal plaée of business in Austin, Texas.

21.  Unipoint Holdings, Inc., is a Delaware corporation with its principal place
of business in Austin, Texas. Unipoint Enhanced Services, Inc. (d/b/a “PointOne™), and
Unipoint Services, Inc., are Texa§ corporations with their principal place of business in
Austin, Texas. Unipoint Enhanced Services, Inc., and Unipoint Services, Inc., are vfrholly '
owned subsidiaries of Unipoint Holdings, Inc. .On information and belief, with regard to ‘

-the actions alleged in this Corhplaint, the Unipoint defendants function as one entity,
Unipoint operates facilities that are used in connection with the transmission of telephone
calls that originate and terminatc in multiple states in which plaintiffs do business,
including Missouri.

22, Transcom Holdings, Inc., Transcom Enhanced Services, LLC, and
Transcom Communicationis, Inc, are Texas corporafions with their principal place'of'
business in Irving, Texas. Transcom Enhanced Services, LLC and Transcom
Communications, Inc, are wholly owned subsidiaries of Transcom Holdings, Inc. On
information and belief, with regard to the actions alleged in this Complaint, the Traﬁscom
defendants function as one entity, Transcom operates facilities that are used in
connection with the transmission of telephone calls that originate and terminate in
multiple states in which plaintiffs do business, including Missouri. Transcom has filed a

- tariff to provide, among other things; telecommunications services in Missouri.




Transcom carries on the business of a now-bankrupt company, known as DataVoN, tﬁat
contracted with other interexchange carriers to deliver calls for tcmiinatic;n.in multiple
étates in which ﬁ!aintiffs do business, including Missouri,

23 The true names and roles of defendants DOES 1-10, incl;asive, are
unknown to plaintiffs, which accordingly sue those defendants by fictitious names,
Plaintiffs believe and allege that each of the DOE defendants is legally responsible in
some manner for tranéporting interexchange tcléphone calls, including but not limited to,
interexchange calls carried by defendant VarTec, and delivering those calls to plaintiffs
for termination improperly and without payment of the legally required access charges.

" Plaintiffs will amend the Complaint to reflect the true names and roles of the DOE
defendants when plaintiffs obtain that information.
BACKGROUND
e Acc Regime

24,  This action arises out of defendants’ non-payment of lawfully tariffed
access charges. These are the fees that long-distance carriers such as VarTec must pay
tocal exchange carriers such as plaintiffs to defray the costs associated with the use of
- local exchange facilities for originating and terminating long-distance calls, These ac‘cr,.ss '
charges are establis;hed and mandated by federal and state regulations and tariffs.

| 25,  Since the breakup of the Bell System in 1984, the Bell operating
oompanies (‘_‘BOCs"), including plaintiffs, and long-distance carriers, such as VarTec,
have played largely distinct roles in the teleccommunications industry, The BOCs have

primarily carried local calls ~ i.e., calls between end users located within local calling

areas or exchanges — over the so-called “public switched telephone network,” or “PSTN,” »




Long-distance carriers have traditionally carried calls between exchanges, on both an
iﬁtrastate and interstate basis. This long-distance service is known as “interexchange”
serviée.

26. In order to provide inter.exchange service, long-distance carriers such as
VarTec typicaily establish one or more points of presence (POPs) within a given area. -
POPs are facilities that provide a point of interconnection between local exchange
networks and interexchange networks. When a customer makes an interexchange call,
that customér's local exchange carrier (say, plaintiff Southwestern Bell) transports the
call over the local exchange carrier’s network to the POP of the long-distance carrier that
» the customer has selected (say, VarTec). The long-distance carrier then transporté. the
call from the POP in the area where the calling party is; locatet;l (i.e., where the call
originates) to the POP in the area where the called party is located (j.e., where the call
terminates), The called party's léoa] exchange carrier then receives the call from the
long-distance carrier, either directly or through an intermediary, and delivers it to the
called party, |

27.  The transmission of an interexchange call from the cailing party /o0 a long-
distance carrier’s POP is known as “originating access.” The transmission of an
interexchange call from a long-distance carrier’s POP to the cal!éd party is known as
“terminating access.”

" 28.  Federal and state tariffs and regulétions mandate the appropriate
originating and terminating access charges that applyvto a given intefexchange call, |
.depending on whether the call is interstate or intrastate, If the call ori ginﬁtes in one state

and terminates in another, the access charges that apply are set forth in interstate tariffs




filed with the FCC. If the call originates and terminates within the éamc state, the access
charges that apply are st forth in intrastate tariffs filed with individual state regulatory
commissioﬁs.

29, Access charges are set at le.vels designed to recover the costs of using the
local exchange carrier’s facilities to complete long distance calls, as well as the overall
costs of providing local telephone service. Intrastate access charges are often higher (in
many cases, considerably s0) than interstate access charges,

Defendants’ Evasion of Lawfully Triffed Interstate and Intrastate Access Charges

30.  Defendants’ access-avoidance scheme is accomplished by disguising the
true nature of ordinary long-distance calls-detivered to plaintiffs for termination. For
more than half of its long-distance traffic, VarTec contracts with LCRs, principally
Unipoint and Transcom, to tenningte the traffic. Unipoint and Transcom charge VarTec
substantially less than the cost of terminating the calls directly to plaintiffs through
facilities intended for interexchange traffic, Unipoint and Transcom convert the circuit-
‘switch:;d calls they receive from VarTec into IP format, transport those calls across their
networks for some distance in IP format, and then convert the calls back to circuit-
switched format, bcforé-handing tﬁem offto plgintiffs — either directly of through
competitive local exchange carriers doing business in plaintiffs’ regions — through
facilities intended for local traffic.

31.  Asthe name implies, Internet Protocol, or “IP,” is a technology that was
originally dcveioped for use with the nctworlé that make up the Internet. In generat, IP

technology is very efficient at carrying traffic, and for that reason an increasing number

of communications service providers have adopted IP in their networks. Although IP




technology was originally developed to carry data traffic generated by computers,
technological advances over the past several years have made it possible to.'use 1P
technology to transport voice traffic as well. |
: 32. IP technolt:;gy is simply the latest in an array of transmission techmloéies
used to transport ordinary telephone calls from one point to ancther. Some carriers use
_ microwave transmission, others use fiber-optic c:ables. oﬁxcrs use sateliites, and still-
others continue to use the 6oppcr wires that have been in use for decades. As the FCC
has recognized, however, the choice of transmission technology makes no difference tb
the regulatory classification of a telephone call or the applicability o‘f access charges.
~ Thus, under the FCC’s longstanding rules, when a call begins and ends as an ordinary,
circuit-switched telephone call, the t_ecfmology cartiers elect to use to facilitate its
transmission is beside the point for purposes of access charges.

33. | In order for carriers fo use IP in the transmission of ordinary lbng-distancc
voice traffic, they must perfo_rm what is known as a “protocol conversion” on both ends
of the call. For example, in the case of a VarTeo long-distance customer in Dallas
Wg a call to St. Louis, the call (}) originates on Souﬂiwcstcm Be]l;s netwérk in
Dallas as an ordinary telephone call, (2) is handed off' to VarTec in circuit-switched
format, (3) is converted to the IP format, (4) is transported in the 1P format for some
distance between Dallas and St. Louis (though not necessarily the entire distance), (5) is
cogvcrted back into circuit-switched format, (6)_is hﬁnded to Southwestern Bell in

' circuit-switched format, and (7) is delivex;ed to the called party in St. Louis by
Southwestern Bell, Although this call thus undeigoes two protocol versions, it undergoes

no net protocol conversion because it begins and ends in the same format,

P —




34, - Inthis scenario, neith& the calling party in Dallas nor the called party in
St. Louis has any idea that their call has been converted to the IP fonnit somewhere in
the rﬁiddlc of the transmission path. Indeed, the call is dialed and received in the same
manner as any other long-distance call, and customers receive no added functionality as a
result of the use of IP.

35.  VarTec, Unipoint, and Transcom have nevertheless avoided paying
terminating access charges for calls that they transport using IP format, by disguising
those calls as local calls on the terminéting end. Asnoted above, a 1ong-dimnce call that
defendants transport using IP format is no different than a long-distance call using any
other transmission tecimology, and pleintiffs perform the same functions over the same
facilities to deliver that call to the called par.ty. In fact, plaintiffs ord:mnrily-would not
even.bé aware 6f whether an interexchange call is transported using [P format, provided
it is converted back into an ordinary telephone call before it is handed o_ff for termination,

36.  Beginning in 2001, or perhaps even earlier, defendants began disguising
interexchange calls delivered to plaintiffs' local exohange' networks as local calls, and
théréby avoiding payment of the lawfully tariffed access charges that appli/ to such cails.
In thé normal course of business, plaintiffs make available to long-distance carriers
exchange access facilities - typicaﬂy known as “Feature Group D” trunks — that are
designed to receive interexchange traffic for termination. Among other things, these
faciiitics are set up to measure interexchange traffic so that plaintiffs can bill the
appropriate acéess charges for that traffic, Defendants, however, aﬁmged for the

delivery of'int,erexchangc voice traffic to plaintiffs through facilities that, pursuant to
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variéus tariffs and negotiated contracts, are designed to carry Jocal teaffic, eind that
accordingly are‘ not set up to measure and bill for interexchange traffic,

37. Defeﬁdhnts intentionatly took these steps knowing that, because the
facilities they uséd‘ weré not confi ghred to carry interexchange traffic — and may not
lawfully be used for that purpose — plaintiffs generally have not implemcnted
mechanisms to detect, measure, and bill for any interexchange trafﬁc'that traverses fhem.
To e;nsure that carriers are using these local-only facilities for their intended pu-zpose,
plaintiffs rely instead on the restrictions within their tariffs and agreements and the good-
faith representations that carriers make by purchasing facilities under these tariffs and
agreements. .

| 38. By design, defendants’ improper call-termination scheme prevented

plaintiffs from distinguishing betwéen-iocal traffic that was lawfully terminated on local
fsfc'iliities, and interexchange traffic that was unlawfully terminated on these facilities.
Plaintiffs were thus unablevto bill for (or, in many cases, even to detect or measure) a
great deal of interexchange voice traffic delivered to them for termination.

| 39. . Defendants intentionally pursued their improper access-avoidance scheme
surreptitiously for several years. Recently, however, plaintiffs learned of their behavior
and demanded that they cease terminating traffic imp;operly and make plaintiffs whole
for the access charges they have avoided. In response, VarTec filed a petition requesting
the FCC to declarebthat VarTec was not required to pay access qhafges when it contracted
with LCRs such as Unipoint and Transcom to terminate its long-disfancé traffic,
VarTec’s basic claim is that the carriers that directly deliver the calls to plaintiffs for

termination, not VarTec itself, are responsible for access charges.
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40, VarTec's petition is a meritless and thinly disguised attempt to create a
vehigle for a primary jurisdiction referral to the FCC, The FCC itself has already |
rejected VarTec's position, in the course of rejecting AT&T’s above-mentioned petition,
See FCC Access Charge Order, supra. There, the FCC declared that AT&:T was required
tb pay access charges for all interexchange voice traffic that originates and terminates

over circuit-switched local exchange networks, including traffic that is transported in IP
format for some intermediate distance between the points of origination and termination.
See id. at 7466-70, 1Y 14-20. Thé FCC accordingly authorized local telephone cofnpanies
such as plaintiffs to pursue collection actions for nccess charges that AT&T had failed to
pay based on its flawed legal interpretation. See id. at 7472 §23 n.93;

41 The FCC emphasized thatthe reasoniig in ts Order applied to any
interexchange service that “(1) uses ordinary customér pmrﬁises equipment (CPE) with
no enhancéd mn§tionality; (2) originates and terminates on the public switched télephone
petwork (PSTN) and (3) undergbes no net protocol conversion 'an.d provides no enhanced
 functionality to end useﬁ due to the provider’s use of IP technology.” Id, at 7457-58, id1{'

1. Because the interexchange service provided by VarTec, Unipoint, and Transcom
- meets all three criteria, defendants are no less liable than AT&T for terminating access
charges,
| 42, Furthermore, the FCC held: “Our analysis in this order applies to services
that meet these three criteria regardless of whether only one interexchange carrier 'usesA
V/ o [Y]ran.-rport or instead multiple service providers are fnvqlvea' in providing IP
[T]ra}rsport.” Id at 745 8, { 1, (emphasis added). 'I‘hus; for example, the fact that VarTec

hands off calls to Unipoint, Transcom, or other LCRs, which in turn may hand off traffic
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to other intermediaries in order to deliver it to plaintiffs for termination, is wholly
immateriél 10 whether VarTec owes access charges on tiw,t traffic. Likewise, the fact that
Unipbint and Transcom.receive calls from other interexchange carriers (including Vin’l‘ec
and others) in no way affects the requirement that they pay access charges on the
intersxchange traffic that they carry and that is delivered to plaintiffs for termination. In
light of the FCC’s decision, VarTec’s Petition for Déclaratory Ruling is a baseless and |
transparent effort to shield itself from litigation.

43, | Despite the fact that defendants’ scheme was intended to prevent
plaintiffs from detecting, measuring, and billing improperly terminated interexchange
traffic, plaintiffs have, at some expense, attempted to identify specific instances of each
defen&ants’ fraudulent miscond_uét, and to estimate the magnitude of access charges
avoided on cal)s carried by VarTec. On information and belief, since 2001, and pérhaps
earlier, a substantial probortion of the.interexchange calls carried by VarTec have entered -
plaintiffs’ networks through local-only facilities, rather than through the “Feature Group
D” facilities designated for interexchange access, It currently appears that VarTec, with
the aid of Unipoiqt, Transcom, and other LCRs, is terminating over 50% of its long-
distance traffic over local interconnection facilities. Furthemmi-e, plaintiffs preliminarily
estimate that, through August 2004, defendants ﬁvoided paying between $19 million and
$35 million in access charges on traffic carried by VarTec, not including late fees and
interest. |

44,  Defendants have no excuse for their failure to pay access charges fbr
' interexchaﬁge voice traffic carried by VarTec, This traffic is governed by the same

federal and state acoess tariffs that apply to all other'ordinary interexchange voice traffic




that interexchange carriers terminate with plaintiffs. Likewise, Unipoint and Transcom
have no excuse for their failure to pay access charges on all interexchange traffic they

| carry which is delivered to plaintiffs for termination, including but not limited to traffic

they receive from Var’l‘es;, and regardless of whether that traffic is delivered to plaintiffs

directly or through CLEC intermediaries. In short, defendants must pay the tariffed rates

for all interexchange traffic they carry which is delivered to plaintiffs for termination, |

which they have heretofore failed to do.

COUNT.] (Against All Defendants)
(BREACH OF FEDERAL TARIFFS)

45,  Plaintiffs incorporate by reference as though fully set forth herein the
allegations of paragraphs 1 through 44 of this Complaint.

46,  Plaintiffs’ interstate access charges for long distance calls for Texas,
Missouri, Oklahoma, Kansas, and Arkansas are set forth in federal tariff Southwestern
Bell Telephone Cc')mpany Tarif‘f F.C.C. No. 73.

- 47.  Plaintiffs’ interstate access charges for California are set forth in Pacific
Bell Telephone Company Tariff F.C.C. No. 1.
48, ‘ Plaintiffs’ interstate access charges for Nevada are set forth in Nevada
. Bell Telephone Company Tariff F.C.C.No. 1.

49,  Plaintiffs’ interstate access charges for.'Michigan, Illinois, Ohio,
Wisconsin, and Indiana are set forth in Ameritech Operating Cdmpaniés Tariff F.C.C.
No. 2. |

50.  Plaintiffs’ interstate access charges for Connecticut are set forth in The .

Southern New England Telephone Coﬁpany Tariff F.C.C. Na. 39.
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51.  Plaintiffs’ federal tariffs provide, among other things, that defendants must
pey plaintiffs access qharges for both originating access and terminating access.

52, m;ifatiffs fully performed the‘ir»oblivgat’ions under their federal tariffs,
except' for those that they were prevented from performing, those that they were excused
from performing, or those thai were waived by defendants’ misconduct as alleged herein.

53.  Defendants materially violated plaintiffs’ federal tariffs by failing to pay
the tariffed rates for the services they used.’
5'4. ~ Plaintiffs have been damaged in an amount to be determined at trial.

WHEREFORE, plaintiffs pray for relicf as hereinafter set forth.

COUNT II (Against All Defendants)
(BREACH OF STATE TARIFFS)

55.  Plaintiffs incorporate by reference ;ts though fully set forth herein the
allegations of pa:agkaphs 1 thl;ough 54 of this Complaint,

56.  Southwestern Bell's intrastate access charges for long distance calls in
Missouri are set forth in Access Services Tariﬁ‘ P.8.C. Missouri - No, 36,

57.  Southwestern Bell's intrastate access charges for long distance calls in
Texas are set forth in Access Services Tariff — Texas.

58.  Southwestern Bell's intrastate access charges for long distance calls in
Kansas are set forth in Access Services Tariff — Kansas,

59,  Southwestern Bell’s intrastate access charges for long distance calls in |
Okléhoma are set forth in Access Services T'ariff - Oklahoma.

60.  Southwestern Bell's intrastate access charges for long distance calls in

* Arkansas are set forth in Access Services Tariff — Arkansas.
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61, | Pacific Bell’s intrastate access charges for long distance calls in California
are set forth in Pacific Bell Schedule Cal. P.UC, No. 175.T,
‘ 62.  Nevada Bell's intrastate access charges for logg distance calls in Nevada
are set forth in Nevadé Bell Telephone Company d/b/a SBC Nevada Tariff P.U.C.N.
‘No.C. |

63. Michigﬁn Bell’s Intrastate access charges for long distance calls in
Michigan are set forth in Michigan Bell Telephone Company Tariff M.P.S.C. No, 20R. -

64.  Illinois Bell’s intrastate access charges for long distance calls in llliﬁois
are éet forth in Illinois Bell Télephonc Company Access Services Ill. C.C. No. 21.

65.  Ohio Bell’s intrastate access charges for long distance calls in Ohio are set - -
forth in The Ohio Bell Telephone Company P.U.C.0. No. 20.

66.. Wiscénsin Bell’s intrastate access charges for long disianée calls in
Wi’s..consin are set forth in Wisconsin Bell, Inc. Access Service Tariff P.S.C. of W. 2.

67. . Indiana Bell’s intrastate access charges for long distance calls in Indiana
are set forth in Indiana Bell Telephone Company, Inc, Tariff IURC No. 20.

68.  Plaintiffs’ intrastate access charges for long 'distance calls in Connecticut
are set forth in The Southern New England Telephone Company Connecticut Acce;s
Service aniﬂ". - |

69.  Each of the tariffs listed above provides, among other things, that
defendants must ps;y intrastate access charges for both originating access and terminating
8C0ess. _

70.  Plaintiffs fully performed their obligations under each of the tariffs listed

above, except for those that they were prevented from performing, those that they were




excused from performing, or those that were waived by defendants’ misconduct as
alleged herein,

71,  Defendants materially violated the tariffs listed above by failing to pay tﬁe
tariffed rates for the services they used.

72.  Plaintiffs have been damaged in an amount to be determined at trial,

WHEREFORE, plaintiffs pfay for relief as hereinafter set forth.

COUNT HI (In the Alternative) (Against All Defendants)
(UNJUST ENRICHMENT) .

73.  Plaintiffs incorporate by reference as though fully set forth herein the

allegations of paﬁgraphs 1 through 72 of this Complaint.
" 74, For the reasons set forth above and in the FCC Access Charge Order,

.pursuant to plaintiffs’ federal and state tariffs, def_endaﬁts are liable to plaintiffs for their
failure to pay interstate and intrastate access charges on interethange traffic that
defendants delivered to plaintiffs for termination. This Count 111 is pleaded solely in the
alternative, in the unlikely event those tariffs are determined not tO'ap.ply. In no way is
this Count III to be construed as an admission that those tariffs do not govern this case,

75. By terminating interexchange calls carried by defendants to plaintiffs’
local telephone customers, plaintiffs permitted defendants’ customers to complete long-
distance calls, Plaintiffs thereby conferred a benefit on defendants,

76,  Defendants understood that the termination of interexchange calls by
plaintiffs was important to defendants’ custorers, and they accordingly appreciated and

recognized that plaintiffs’ termination of interexchange calls carried by defendants was a

benefit to defendants,




77.  Defendants unjustly accepted and retained the benefit of plaintiffs’ cail
termination services without providing legally required compensation to plaintiffs.
78.  Plaintiffs have been damaged in an amount to be detem;ined at trial.
- WHEREFORE, plaintiffs pray for relief as hereinafter set forth.

COUNT IV (Against All Defendants
(FRAUD)

79..  Plaintiffs incorporate by reference as though fully set forth herein the
allegations of paragraphs 1 through 78 of this Complaint. |
80.  VarTec, Unipoint and Transcom committed fraud against plaintiffs.
| Spcéiﬁcally, VarTec, Unipoint and T_mnsoom knowingly, and with the int?nt to defraud,
_ | made misrepresentations and omissions of rﬁaterial facts, including, but not limited to:
a) VarTec's rcp:jeéentations to consumers, in bills and otherwise, that
V thé interexchange calls that they delivered to plaintiffs over local faciliti:s.
were in f‘ac;t long-distance calls subject to access charges, as well as
- Unipoint's and Transcom’s knowledge of and complicity in the making
and dissemination of t_hese misreérescntations.
b).  VarTec'’s, Unipoint's, and Transcom’s routing of interexchange
voice traffic through facilities that are not designed or designated for the
termination of such traffic.
¢) - VarTee's, Unipoint's, and Transcom’s commingling of
interexchange voice traffic with local voice traffic using existing facilitiés.
d) VarTec’s, Unipoint's, and Transcom’s failure to put plaintiffs on.
notice with specificity of their practice of avoiding access charges for

interexchange traffic in any of the states in which plaintiffs provide
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terminating access service, of of the extent to which they adopted this
practice. |
8l.  These misrepresentations and/or omissions were false and misleadiﬁg at
the time they were made.
82.  Defendants made each of these misrepresentations and/or omissions with
knowledge of their falsity or recklessly without regard for their truthfulness as a positive
| assertion, with the intent to deceive plaintiffs, and with the intent to induce plaintiffs to
act in the manner herein alleged.
83.  Plaintiffs were, in fact, deceived by defendants’ misrepresentations and
omissions. |
84,  Plaintiffs reasonably and justifiahl& relied to their detriment on
~ defendants’ misrepresentations and omissions. Due to defendants’ fraudulent conduct,
pIaihﬁffs were unable to bill for (or, in some cases, even to detect or measure) the
imterexchange traffic that each defendant terminated with plaintiffs, either directly or
indirectly, on plaintiffs’ local networks, nor were plaintiffs able to ascertain the volume
of interexchange &affic that each defendant was delivering to plaintiffs for termination
without payment of access charges. The truth about the scope of each defendant’s
uﬁlawful conduct accordir;gly remained within the peculiar knowledge of that Aefendmt,
which engaged in deceptive acts calculated to mislead and thereby obtain an unfair
advantage,
| 85.  Plaintiffs were damaged as a direct and proximate result of each
defendant’s misrepresentations and omissions in an axﬁpunt to be determined at trial.

WHEREFORE, plaintiffs pray for relief as hereinafter set forth,
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COUNT V (Against All Defendants) |
(CIVIL CONSPIRACY)

86.  Plaintiffs incorporate by reference as though fully set fotth herein the
élleéations of paragraphs 1 through 85 of this Complaint.

87.  VarTec, Unipoint, and Transcom acted in concert as members ofa -
conspiracy with the unlawful ébjectives o;' breaching plaintiffs’ federal and state tariffs,
unjustly enriching themselves, and committing fraud against plzintiffs.

- 88.  Each of the defendants had a “meeting of the minds” with at least one
other defendant with respect to these unlawful objectives, and also had a “meet.ing of the
‘minds™ with respect to the course of action required to accomplish breach of tariffs,
unjust enrichment, and fraud. Defendants’ “meeting of the minds” is evidenced by,
among other things, the agreements between Unipoint and VarTec, on the one hand, and
betﬁleen 'i‘ranscom émd VarTec, on the other, to transport and deliver VarTec’s long-
distance calls to plaintiffs for termination for substantially less than the cost of lawfully
terminating the calls to plaintiffs through facilities designated for interexchange traffic.

89,  Defendants committed numerous overt acts in furtherance of the
conspiracy. These acts include, but are not limited to:

a) VarTec's delivery of its long-distance traffic to Unipoint and
Transcom for termination.

b). Unipoint’s and Transcom’s delivery of VarTec's long-distance traffic
to plaintiffs, either directly or through CLEC intermediarieé, for
termination through facilities restricted to local traffic.

¢) VarTec's, Transcém’s, and Unipoint's express and implied

representations to customers that the calls VarTec, Unipoint,
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Transcom, and the DOE defendants terminsted through locel
interconnection facilities were ordinz;.ry long-distance calls. “
d) VarTec's payment of fees to Unipoint and Transcom for the
tenninationrof VarTec's traffic.
e) Unipoint's and Transcom’s acceptance of fees from VarTec.
90. - Plaintiffs were damaged as a direct and proximate result of defendants’
actions in an amount to be determined at trial, .
WHEREFORE, plaintiffs pray for relief as herein set forth.

PRAYER FOR RELIEF

“WHEREFOQRE, plaintiffs pray that this Court grant relief for all misconduct as

follows:

a) Money damages to be proven at trial, plus late fees and

prejudgment interest;
'b) Punitive‘damages;
c) Rcstitutiou:
"d)  All costs and attorney's fees incurred by plaintiffs;

e)  Preliminary and permanent injunctive relief enjoining defendants
from continu Eng to engage in the conduct alleged herein;

f) A full accounting of the number of iﬁtercxchange minutes
improperly sent to plaintiffs for termination; |

g  Indemnification for claims that have been or may be asserted and
damages that have been or may be sought by third éarties‘ arising in

whwole or in part from defendants’ wrongful conduct; and
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k) Such further relief as this Court deems appropriate and just,

JURY DEMAND

Plaintiffs hereby request a jury trial on all issues and claims.
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i)atﬁdf December 17, 2004

Respectfully submitted,
SBC LEGAL DEPARTMENT

James D, Ellis
Pau! K. Mancini . fs/ John F. Medler, Jr..
Martin E. Grambow John F. Medler, Jr. Mo, Bar #38533
SBC Communications Inc. - One SBC Center Room 3558
175 E. Houston St. Louis, MO 63101
San Antonio, TX 78205 : (314) 235-2322 (office)
(210) 351-3500 : (314) 210-4745 (cell)

: (314) 2470881 (fax)
Michael K. Kellogg e-mail: john.medler jr@sbe.com

- Steven F. Benz _
Evan T. Leo
Colin S. Stretch
Jamil N. Jaffer
Kellogg, Huber, Hansen,
Todd & Evans, PL.L.C.
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
(202) 326-7900
Attorneys for Plaintiffs
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EXHIBIT G




Patricia B, Tomasco

Stephen W. Lemmon -

Kell C. Mercer

Susana Carbajal

Brown McCarroll, L,L.P.
111 Congress Ave., Suite 1400
Austin, Texas 78701
(512)479-1141

(512) 226-7320 FAX

ATTORNEYS FOR UNIPOINT HOLDINGS, INC.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: § - CHAPTER 11
§
VARTEC TELECOM, INC., ET AL § CASE NO. 04-81694-SAF-11
DEBTOR § (JOINTLY ADMINISTERED)

UNIPOINT HOLDINGS, INC.’S MOTION
TO MODIFY THE DECEMBER 2, 2004 ADEQUATE PROTECTION
STIPULATION AND CONSENT ORDER OR, ALTERNATIVELY, TO

COMPEL ASSUMPTIOE‘BEJECTION OF EXECUTORY CONTRACT

NO HEARING WILL BE CONDUCTED HEREON UNLESS A WRITTEN
RESPONSE IS FILED WITH THE CLERK OF THE UNITED STATES
BANKRUPTCY COURT AT EARLE CABELL BUILDING, U.S. COURTHOUSE,
1100 COMMERCE STREET, DALLAS, TX 75242, BEFORE THE CLOSE OF
BUSINESS ON SEPTEMBER 6, 2005, WHICH IS TWENTY (20) DAYS FROM THE
DATE OF SERVICE HEREOF.

ANY RESPONSE MUST BE IN WRITING AND FILED WITH THE CLERK, AND A
COPY MUST BE SERVED UPON COUNSEL FOR THE MOVING PARTY PRIOR
TO THE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS FILED A
HEARING WILL BE HELD WITH NOTICE ONLY TO THE OBJECTING PARTY.

IF NO HEARING ON SUCH NOTICE OR MOTION IS TIMELY REQUESTED,
THE RELIEF REQUESTED SHALL BE DEEMED TO BE UNOPPOSED, AND THE
COURT MAY ENTER AN ORDER GRANTING THE RELIEF SOUGHT OR THE
NOTICED ACTION MAY BE TAKEN.

TO THE HONORABLE UNITED S’f‘ATES BANKRUPTCY.JUDGE:
- COMES NOW Unipoint Holdings, Inc. (“Unipoint™) and files this its Motion to

Modify the December 2, 2004 Adequate Protection Stipulation and Consent Order, o,
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" Alternatively, to Compel Assumption/Rej’ection of Executory Contract, and would
respectfully show the Court as follows:

. . Il
JURISDICTION, VENUE & BASIS FOR RELIEF

1. This Court has jurisdiction over this matter pursuant to 28 US.C. § 1334, Venue s
proper pursuant to 28 U.S.C. §§ 1408 and 1409. This is a core pche,eding pursuant to 28 U.S.C.
§ 157(b)2)(A) and (0). The telief requested herein is pursuant to 11 US.C. §§ 105, .361, 363 and
365. |

1L
FACTUAL BACKGROUND

2. OnNovember 1, 2004 (the “Petition Date™), the Debtors each filed a voluntary
petition (ﬁxe “Bankruptey Cases™) for relief under chapter'll of title 11 of the United States Code
(the “Bankruptcy Code™). Since the Petition Date, the Debtors have continued to operaie’ and
manage their businesses as ,debtors-in—posséssion pursuant to Bankruptcy Code §§ 1107(a) and
1108, The Bankruptcy Cases are jointly administered in Case No. 04-81694. A creditors’
committ_ec has been appointe&.

3, Unipoint is an enhanced service provider that provides services and network
management to the Debtor pursuant to a master services agreement dated April 16, 2002 (es.
amended, including all schedules, the “MSA™). The Debtors utilize Unipoint’s enhanced
technology platform. Unipoint is both a pre-petition and post-petition creditor of the Debtor.

4. During the first days of the Bankruptcy Cases, several entities, including Unipoint,
filed Motions and/or joinders in Motions requesting adequate protection pursuant to 11 US.C. §
361. On December 2, 2005, the Court entered that one certain Sﬁpulation and Consent Order By |
and Axﬁong Certain Carriers and the Debtors Regarding Adequate Aséuranoe/Adequatc Protection
of Future Payments (the “Carrier Congent brdcf ). Unipoint became subject to the Carrier Consent

_ 2 .
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Order pursuant to the Debtors' First Notice filed with the Court on or about December 17, 2004,
- As set forth herein, aé a r_&sult of (i) the Debtors’ sale of substantially ail of its assets to Comtel
Telecom Assets, L.P. and (ii)-entry into a proposed Stipulation with the SB.C Telcos (desqribed _ |
herein), the provisi;)ns of the Carrier Consent Order are no longer sufﬁcit;nt to adequately protect
Unipoint. _Accordingly, Unipoint secks additional adequate protection from that provided in the
Carrier Consent Order.

'5. . Since before the Petition Date, the Debtor and Unipoint have been defendants in
litigation commenced by certain SBC Telcos as plaintiffs pending in the federal district court for the
|  Eastern District of Missouri, Case No. 4:04CV1303CEJ (ED. Mo.) (the “Missouri Liﬁgaﬁon"). In
the Missouri Litigaﬁon, the SBC Telcos have sued to recover certain aceess charges they claim are
owed by the Debtors and Unipoint. In addition, prior to the Petition Date, the Debtors commenced
an FCC action :.e.lating to the SBC Telcos styled. Petition for Declaratory Ruling that VarTec
Telecom, Inc. is not Required o Pay Access Charges (August 20, 2004) (the “FCC Action”). The |
FCC Action constituted an important protection to Unipoint because it (1) assured Unipoint that
Vﬁc Was taking appropriate and timely action to have the FCC determine the issue and (2)
assured Unipoint that Vartec was taking appropriate and timely action to Bear its ﬁaﬂ of the expense
and effort to determine the issue,

6. On June 17, 2005, the Debtors filed tﬁeir Motion for Authority to Sell Assets Free
and Clear of All Licns, Claims, Rights, Tnterests and Encumbrances and for Related Relief, On
July 29, 2005, this Court entered its Order (A) Approving this Sale Free and Clear of All Liens,
| Claims, Rights, Intcrésfs and Encumbrances to Comtel Investments LLC and (B) Granting Related

Relief (Substantially Alf of the Debtors’ Remaining Assets) (the “Sale Motion”), seeking approval
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fér the sale of substantially all of their assets to Leucadia National Corporétion, the stalking horse
bidder, ora hlgher bidder,

7. Ataneuction held on July 25, 2005, Comtel Investments, LLC (“Comtel”) was the
' Winning bidder. On July 27, 2005, this Court considered the Sale Motion. On Juiy 29, 2005, this

Court entered its Order (A) Appmving this Sale Free and Clear of All Liens, Claims, Rights,

. | Interests and Encumbrances to Comtel Investments LLC and B Grantiﬁg Related Relief
(Substantially All of the Debtors’ Remaining Assets). Therein, the Court approved the sale of
substantially all of the Debtors’ remaining assets to Comtel. Comtel Telecom Assets, L.P. (“Comtél
Telecom™) is the assigxiée of Comtel. Comtel Telecom has entered into an Asset Purchase
Agreement (the “APA™) wath the Debtors.

8 Pursuant to a proposed stnpulaﬂon (the “Stlpulatzon”) between the Debtors, the
-8BC Telcos, Comtel Telecom and Rural Telephone Finance Cooperahve {“RTFC™, the secured
crcdrtor. on the final closmg dm:e of the APA, mutual mlemes between and among the SBC Telcos
and the Debtors shall become effective and, inter alia, the Debtors shall dismissed with prejudice
- from the Missouri Litigation, leaving Unipoint as the sole solvent defendant therein. In addition,
pursuant to the Stipulation, the FCC Action shall be withdrawn and the bebmrs anﬁ Comtel have
agreed that neither the Debtors nor Corniel Telecom shall re-assert the FCC Action.

9 The APA contemplates that Comtel Telecom shall pm\nde management services o
the Debtors for the supervision and management of the Debtors busmesscs through the Final
Closing Date. To date, Unipoint has not heard ditectly from Comtel Telecom with respect to its |
anticipated use of Unipoiﬁt’s enhanced technology platform and the potential impact that such use
may ot will have on the Missouri Litigation, Moreover, the Debtors’ and Comtel’s agreement with

SBC to dismiss the FCC Action and to not re-assert it has the effect of eliminating the Debtors’

AUS:2585185.1
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defense to the Missouri litigation, Once the Debtors agree to delay or forego the FCC Action, it

places additional delay and risk on Unipoint that the FCC will not finally pronounce the obvious

" the ultimate issuc of whether local access charges are due for traffic transmi@d across an ESP so
that SBC will be preclﬁded from using the AT&T decision as an anti-competitive wedge,

10.  The primary beneficiary of the Sale Motion is, of course, RTFC. As of the Petition

Date, the total alleged outstanding obligations to RTFC consisted of (i) a term loan of
appmiimately $154,000,000.00 and (i) a revolving line of credit with a total commitment of
$70,000,600.00. Comtel’s winning bid of $82,100,060.00 obviously does not provide for payment

| in full of RTFC’s alleged secured claims, Moreover, the various budgets negotiated by the Deﬁtors
and approved by the Bankrupu:y Court relating to use of cash coliateral aﬁd the obtaining of post-
petition financing 'do not include amounts to indemnify and/or otherwise provide protection to
Unipoint. : Given the sale of substantially all assets, it may reasonably be anticipated that the
Debtors’ getatw shall be administratively insolvent and that no administrative -expense not
specifically budgeted or carved-out will be payable, Thus, RTFC and Comtel shall benefit from the
Debbm‘ use of Unipoint’s enhanced services platform, leaving Unipoint 1o bear the risks of such
continued use.

1L
ARGUMENT AND AUTHORITIES

A Request for Additionai Adequate Protection ‘

11.  Pusuantto 11 US.C. §§ 105, 361, 363 and 365, Unipoint requests that the Court
provide additional adequate protection with respect Qlaims and charges related to the Debtors’ use
c;f Unipqint’s cnhanced technology platform as provided under the MSA. Cf. In re Tudor Motor |
Lodge Assocs, LP, 102 BR. 936, 953~§4 (Bankr. D. N.J. 1989) (recognizing the elasticity of
adequate protection, “susceptible to differing applications over a wide range of factual situations,”

S
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“including non-debtor parties to executory contracts). As noted above, the Court has approved the

APA which allows the Debtors to delay assumption or rejection of executory contracts pending the

Final Closing. During that time period, Comte} Telecom shall manage and operate the Debtors

assets. Pursuant to the proposed Stipulatioﬁ, the Debtors are to be dismissed. with prejudice from

the Missouri Litigation. However, the claims asserted against Unipoint by the SBC Telcos in the
Missouri Litigation are not resolved via the Stipulation, including claims which drise and relate to
the Debtors’ use of Unipoint’s enhanced technology platform. Accordingly, although ccnam of the
claims asserted in the Missouri Litigation against Unipoint are directly related to the Debtors’ use of
Unipoint’s enhanced technology platform, Unipoint should not have to bear the risks and burdens
of such- use without the Debtors escrowing funds in an amount to be determined by the Court after
notice and heating, on a monthly basis, for indemniﬁcaﬁoxi-of Unipoint as r;aquimd under the MSA.
Prior to the Debtors’ entry into the APA, Unipoint provided certain services relating to Unipoint’s
enhanced technology platform. Based upon Comtel Telecom’s m:;naggment services under the
APA, Unipoint will have little input or knowledge regarding the Debtors’ traffic.

12.  To provide Unipoint with adequate protection during the period of time prior to
agsumption or rejection of the MSA, the Debtors should be required to escrow funds, on a inomhl_y
basis in an amount to be determined by the Court after notice and hearing; to indemnify Unipoint

for any and all claims, damages, charges and/or fees which Unipoint may incur as a result of the

Debtors’ use of Unipoint’s enhanced technology platform and any litigation brought or continued .

by the SBC Telcos and/or any other person or entity resulting from that use until the MSA is either
assumed o rejected.  Such escrowed funds should be in an amount sufficient to provide
indemnification of, but not be limited to, any damages or charges imposed in the Missour]

' Litigation and attomeys’ fees going forward.

AUS:2585185.1
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13. - The MSA expressly p:ﬁvide for such indemnification and termination. Section 8.3
provides, in relevant part:

[Debtor] shall indemnify and hold harmless [Unipoint] and any third party or
affiliated provider, operator or maintenance/repair contractor of facilities
employed in connection with the-provision of Services or Ancillary Service
(all of which shall be referred to as “Providers”) against and from any court,
administrative or agency action, suit or similar proceeding, whether civil or
criminal, private or public, brought against Providers arising out of or rélated
to the contents transmitted hereunder (over [Unipoint]’s network or otherwise)
including, but not limited to claims, actual or alleged, relating to any violation .
of copyright law, export control laws, failure to procure Consents; failure to
meet governmental or other technical broadcast standards, or that such
transmission contents are libelous, slanderous, and invasion of privacy, or
otherwise unauthorized or illegal. [Unipoint] may terminate or restrict any
transmissions over the network if, in its reasonable judgment, (a) such
actions ‘are reasonably appropriate to avoid violation of applicable law;
or (b) there is a reasonable risk that criminal, civil, or administrative
proceedings or investigations based upon the transmissions contents shall
be instituted against Providers. [Debtors] agrees not to use Services or
Anciilary Service for any unlawful purpose, including without limitation
any use, which constitutes or may constitute a violation of any local, state
or federal obscenity law.

MSA § 8.3 (emphasis added). Section 8.4 of the MSA provides additional grounds for such
inde;mnity. Tt states: | '

Each party shall indemnify, defend and hold harmless the other party, its
members, sharcholders, affiliates, directors, officers, employees, agents,
successors, and assigns (collectively, “Assigns™), from any loss, debt, liability,
damage, obligation, claim, demand, judgment ot settlement of any kind,
including, without limitation, reasonable attorneys’' fees and other

- disbursements (collectively, Damages”), arising out of or sustained in any
claim, suit, proceeding or action commenced by any third party based upon
the indemnifying Party’s, or its Assigns’, gross negligence or willful
misconduct in connection with the performance of its obligations and duties
under this Agreement. The indemnified Party shall promptly notify the other
Party in writing of any such claim, suit, proceeding or action. This Section
8.4 shall survive termination of this Agreement.

MSA § 84. ) | }

AUS:2585185.1
5179211




14. . Based upon the foregoing, :Unipoiﬂt réquests, as adequate protection, that the
Debtors be required to escrow funds in an amount sufficient to provide payment of Unipoint’s
 indemnity claims which, in addition, shoﬁld be granted an adminiswative priority under ﬂ US.C. §
503(b) and included in any opérating budget under the . |

15.  “A debtor-in-possession which elects to receive benefits from the other party to an
eXecutoty contract pending a decision to reject or assume the contract’ must, nevertheless, pay for
the reasonable value of those services.” Iﬁ re Travelot Co., 286 B.R. 462, 466 (Bankr. S.D. Ga.
2002) (quoting NLRB v. Bildisco & Bildisco, 465 us. 513, 79 L. Ed, 2d 482, 104 S. Ct. 1188,
(1984). That value, “depending on the circumstances of a particular contract, may be what is

specified in the contract” Bildisco, 465 U.S. at 531, 104 8. Ct, at 1199; see also Goldinv. Putnam
| Lovell, Inc. (In re Monarch Capital Corp.), 163 BR. 899, 907-908 (Bankr. D. Mass. 1994) (non-.
debtor party to pre-petition contract was entitled to reasonable value of services actually- conferred
on debtor during post-petition, pre-assumption/rejection period), |
16.  Likewise, in the case of b1 re StarNet, Inc., 355 F.3d 634 (7th Cir. 2004), the 7th
Circuit recently stated
[n]either § 365(a) nor anything else in bankruptcy law entitles debtors to more
or different services, at lower prices, than their contracts provide. Section -
365(a) gives debtors a right to walk away before the contract’s end (with the
creditor’s entitlement converted to a claim for damages), not a right to obtain
extra benefits without paying for them. In the main, and here, bankruptcy law
follows non-bankruptcy entitlements. ,
Id, at 637 (citing Bildisco, 465 U.S. §13, 79 L. Ed. 2d 482, 104 8. Ct. 1188; Raleigh v. llinois Dep} |
‘of Revenue, 530 U.S. 15,20, 147 L. Ed. 2d 13, 120 S. Ct. 1951 (2000); Butner v. United .SYate;s_',.440
‘U.S. 48, 59 L. Ed. 2d 136, 99 8. Ct. 914 (i97.9)_). The 10th Circuit has expressed similer views in
- Couniry World (jasino.i, Inc. v. Tommyknocker Casino Corp. (In re Country World Casinos, Iﬁc.),
181 F.3d 1146 (IOth Cir, 1 999), in uphoiding “the principle that a party to a contract cannot claim

8
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its benefits where he is the first to violate its terms.™ Id at 1150 (quoting Westem Plains Serv.

Corp, v. Pandemsa Dev. Cor;v, 769 F.2d 654, 657 (10ih Cir. 1985)) See also, Cajun Elec.
~ Members Comm, v. Mabey (In re Cajun Elec. Power Caop., Inc.}, 230 BR, 693, (Bankr. M.D. La,
1999), (ﬁssumption n§t permitted where structure of ongoing performance is breach of agmeh:ent).
17.  Here, several things will happen that upend the rationale and plain language of the
Master Services Agreement. First, the Debtors are required not.to put traffic onto Unipoint’s
* -enhanced platform that would subject Unipoint to liability or attorneys’ fees defending even
specious claims. Second, Vartec is required to indemnify Unipoint for any Hiability. or attomeys’
fees occasioned by sﬁch conduct.. Prior to the approval of Comtel as the purchaser and the entry by 7
the Debtors and Comtel into the Stipulation, Unipoint was one of three defendants. Unipbint will
be the only remaining solvent defendants subject to its ability to plead in Comtel and/or Vartec as
third party defendants going forward, Indeed, absent barkrupicy, the MSA gives Unipoint the
choice of requesting indemnification or teminating its services if it was in doubt of the Delbitors’
ability to indeﬁmify it. Because the Debtors are released from liability, they have no.further
incentive to cooperate with Unipoint in avoiding local access charges priof to the Final Closing
under the APA. Unipoint’s contract requires that Unipoint be indemnified for any such charges,
» The Debtors and the RTFC cannot profit from Unipoint’s services without shouldering the
corresponding burden of indemnification as an administrative exper.lse, in other words, if the estate
Cisto bcﬁcﬂt from the MSA, it must‘comply with all bf its térms,-notjust some of thern.
18.. The Carner Consent Order was negotiated and entered In the early days of the case
.band, given the sale of substantielly all of the Debtors’ assets, no longer provides sufficient
protection to Unipoint. By its terms, the Carrier Consent Order merely provides a invoicing and

“rue-up” mechanism for the Debtors and their carriers or service providers for post-petition service
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charges. The Carrier Consent Qrder does not contemplate a sale of all assets by the Debtors, or the
type of litigation claims which may now be incurred by Unipoint as a result of the salc and the
proposed Stipulation. Unipoint requests that the Carrier Consent Order be supplemented to provide
Unipoint with the additional adequate protection set forth herein.
B.  Motion to Compel Assumption or Rejection

19.  In the alternative to Unipoint being provxded adequate protection in the form of
escrowing funds sufficient to ﬁ.md any administrative claim for indemnification, Umpomt requests :
- that the Debtors be required to assume or reject the MSA. Under the standards of determining what
constitutes a reaséﬁable time to assume or reject under seqtion 365(dX2), _the court should consider:
(i) the damage the non-debtor will suffer beyond the compensation available under the Bankruptcy
Cod; (i) the importance of the contract to the debtor’s business and reorganization; Gif) Whether
the debtm has had sufficient time to sppraise its financial situation and the potential value of its |
assets in formulating a plan; and (iv) whether eiﬁlusivity has teriminated.  Theater Holding Corp. v.
Mawro, 681 F2d 102, 105.06 (2d Cir. 1982), In re Hernandez, 287 B.R. 795, 806 (Bankr. D. Ariz,
2002), Under these factors, given the Debtors’ hkcly administrative insolvency and the sale of
substantially all of its assets to Comtel, and given the undue risks which are being placed upon
Unipoint as described herein, requiring assumption or rejection at this time is entirely appropri'aie‘
See, e.g, In re Templeton, 154 B.R. 930, 933 (Bankr. W.D, Tex, 1993) r(creditor suffering an
eqonc;mic loss warranted assumption or rejection); accord In re Texas Import Co., 360 F.2d 582,
584 (5™ Cir. 1966) (creditor may ask coutt to compe! assumption or rejection).

20.  Under the terms of the APA, VS.ll(c), risk of administrative claims for assumed
contracts shifts to the Buyer. Under these tcrms, at any time peior to Final Closing, the Buyer may

designate contracts to be assumed, and, upon assumption, the Buyer takes full responsibility for any

10
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cure costs and liability, In addition, the terms of the MSA are relatively low-risk term permitting
termination of services on relatively short notice. As such, assumption would not pose an undue
risk on the estate compared to the risk being borne by Unipoint. '
WHEREFORE, PREMISES CONSIDERED, Unipoint Holdings, Inc. respectfully

requests that after notice and hearing, the Carrier Consent Order be supplemented to provide
additional adequate protection to Unipoint as described herein pursuant to 11 U.8.C. §§ 10,
: 361, 363 and 365 , or, in the altemative, to require the Debtors to assume or reject the MSA,
and for any such other and further relief to which Unipoint may be justly entitled.

Respectfully submitted,

'BROWN McCARROLL, L.L.P.

111 Congress Avenue, Suite 1400

Austin, Texas 78701

. 512-479-1141
512.226-7320 (telecopy)

By:_fs/ Kell C. Mercer

Patricia B. Tomasco
Texas Bar No. 01797600
Stephen W. Lemmon
Texas Bar No. 12194500
Kell C. Mercer

Texas Bar No. 24007668
Susana Carbajal

Texas Bar No. 24045616 .

ATTORNEYS FOR UNIPOINT
HOLDINGS, INC.

- CERTIFICATE OF SERVICE

I hereby certify that & true and correct copy of the foregomg document has been sent,

via ECF (as mdlcatcd) or United States first-class mail, to all parties listed on the attached

-Service List, on this 17" day of August, 2005,

{8/ Kell C. Mercer
Kell C. Mercer
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. _— o { ATRTMASTER AGREEMENT {
‘. MA Reference No, Em gy

.

CUSTOMER (“Gustomer) AIST ("ATET™)

Transcom Ephanced Services, LL.C AT&T Corporation

CUSTOMER Address , ATAT Address

1925 W. John Carpenlor Freawey #6500 66 Corporate Drive, '

Irving . : Bridgewater, NJ 08807 .

> 75083 USA - .
: CUSTOMER Contact ATST Conlact _
’ Name: Chad Frazier ’ Mastor Agreemeni Support Team

Title: President . Emel: masi¢datl.com

Telaphone; 972-792-3746

Fax; 972-880-2778

Emall: :

1 This Agreoment conslsis of the atlached General Terms and Conditions and all schedules, exhibils and service order -
S atlachments ("Attachments”) appended herelo or subsequenily signed by the parties, arid that referonce this .
1 Agreement [callecilvely, this “Agresment”). In the avent of & conflict batween the General Tanms and Conditions and

. any Atachment, the Attachment shalt iake precedence. .

This Agreement shall become effective when signed by aulhorized mpmsanwwée of both pariies and shall continue In

offect fos as long as any Allachment ramains in effect, unless ealler terminated in accordance with the provisions of
this Agraemeni. The term of each Attachment s siated & tha Attachment.

AGREED: . . AGREED:
CUSTOMER: Transcom Enhanced Sarvices, LLC

¢

o A od alure) '
m.)[s‘rtsio{mf' ~
lofzfpz

{Dals)

~a

| . . Exhibit A | APP 0227
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‘,

GENERAL TERMS AND CONRITIONS

ﬂ\efollwd temns and conditions shall apply to th
provision onrgd use of Servi '
pmm!lomuhnmrm

Any ATAT Affilate or Customer Atilats may sign on
Altachmant In #s own name and such Affillate contract
will bo.considared 2 separale, but assaciated, contract,
incorporating these General Terms and Conditions
(cwlth the: Aflilisle being substitted for ATAT ond

ustomer, as Apphicabls); provided, howover, that
ATAT and Cusiomer shall be responsible for their
rospactive Affiliates’ performance Pursuant o such.
Affiilals contract.

1.0  DEFINITIONS

14 'Aﬂlllm'ohpmymnwuﬂymalmnwh.'
.nmmmwwummmmmmmm

party.

1.2 "AT&T", for purposes of ol romndmandmwons
of tablity aet forth in this Agreement or ez
means ATAT, s Affillales, and s and employeos,
ditectors, officars, agonts,  representatives,
swcﬁmmm, lnbwomsulcn zarvice providers and
suppliers,
1.3 "AT&Y Software® means nll Softwars other than
Third-Party Software

displayed or fransmitled {including, without limitation,
Information mada aveliable by maeans of an HTML *hot
WK, a m'paﬂy poating or simitar means) in connection
wih & & including all trademacks, sarvice marks

. and domain names contalnad’ theraln, Customer and
.Usar data, and the contents of any bulletin boands or chat

forums, and, alt updalss, upgrades, modilications and
othar varsions of any of the foregolng.

Services provided by ATAT.

- 14 "Content* mum }nlmuon made avalable, -

15 "Customer’, for purposss of all remedies and ,

imitalions of llabllity el forth in this Agresment or any
Attachmeni maans Customer, Its Afkates, and is and
thelr empioyess, dirgclors, officers, agents, and
represantalivas,

18 "Da " means coflactively all Injury, demage,
tiabillty, loss, penalty, inlerast and expense incurred.

1.7 “INFORMATION' means propristary information of
either party that Is dhdoldbhaulhorpmyhlhl
course of performing this Agn provided such
Information (except for Customer Is I wrilten or
other tangible form that s clearly marked a3 *proprietary”
or "confidaniial®,

1.8 “Marks” means each pary's tade names, fogos,
\radamarky, service marks or other Indicla of origin,

1.8 “Service”™ means the service andior equipment
provided under the applicable Atlachment.’

110 “Soltwars” mesns oll software and assocliated
wrilten and. ¢lectronic documentation and data fumished
pursuant lo the Attachmenta.

1,11 “Third-Party Softiware™ means Software thal brars &
topyright nolice of an unrelalad third party.

1.12 “User™ means anyona who VB8 OF Jccosses any
Service purchased by Customar undar this Agresment,
lncludlng Customar falek,

290 GHAROES AND BILLING

2.9 Customer shall pay ATAT for Customers and
Users' use of the Services at the rates snd charges
spacifisd in the Altachments, without deduction, seloff of

Page 208

ATST PROPRIETARY

Cuslomar's requast and with ATAT's consent {which
wﬂhhﬁdml ATAT. delennines there wnmdw

) Cusiomét Is required )
or daduct, from due to ATET, non-U.S, Income
taxes thal are o) as § credit against ATET'y U,S,

dollurs, excopt where a padiwlar Attachmen! provides
for tocal ol

endorsanienis or othar statements ol checks

accapled y AT&T will noi apply, Cuslomer shal
TAT for all costs - (including rossonable

atlomsy fees) assoclited with collecling dolinguent of
dishonored payments. At ATATs opfian, Interast
mwosmaybaaddoclbawpuwua amounts at lhe

lower of 1.5% pwmnh(ﬂ%wmnm\)or!he

mximum rete allowed by law.

24 In the evant of a bona fide dispute over n chame
spacificalty identiflad by Customer through written notice to
ATSY staling the amount dispulad and the reason for
payment, paymenl of the ideniiied charge wi
not ba considersd past due poending lnvestigaton by
ATEY, provided that nothing hessin shall absoive
Cusiomer from promplly paying all undispuled charges
and submilling reasonable securty for payment of any
withheld amounts upon demend by ATAT. - Upon
comptation of AT&Ta Investigaton of such disputod
charge, ATAT wil ndvise Customer of the rasulls of the
Invesigation” and Wil make ny sdjustmenis deemed
sppropriate in ATAT's sols discretion. Payment of any
dispiked charges that are d etarminedto be corectes a
resutt of such lnvestigalion, plus intaevest charges {at
ATETs option) calculeled from the date of ATAT's nolico
1o Customer of the results of the investigetion, at the lower

of 1.5% per month (18% per.annum) or the maximum
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rale al!owod by lew, must be pald upon AT&Ts notice of

- the rosuita of the investigation,

2.0 RESPONSIBILITIES OF THE PARTIES

- 3,1 ATAT agreos o provide Sewitds to Customer,
-subject 1o the avallabily of the Servicas\n accordance
with the Ierma and conditions. end ol lhe charges -

specified In mMmmu,mmmmau
M

nd regulations,
&ubmshalmommsmmdund Usare
mum&mmmmamm.mw

* with all applicable taws and regulations. ATAT reserves

tha right io fssminate nﬂec.ﬁed Atlachwiants, suspend
affected Servites, andlor emove Customer's of Usens®
Con‘tanlfmmanaMm uAT&Tdusmirm.hth
mrduo!nnmmubl-dnmﬂm that such use or
cwtmmmmmmmmhmm
In this Agreememt or [nlerferes wiih ATETs wdilily to

Servicas to Cusiomer of ofhers or has rasson to
believe that Customer's or Users' use or Contenl may

- violals sny taws of regulations. ATAT's actions or

fnaclion undar this Section shall pol constlivte review of

approvel of Customer'a or Users’ usa or Confent, ATAT
will usa reasonable efioits to provide notice to Customer
before taking action under this 85(:&»!.

4.0 USE OF INFORMATION
44 This Agreament shall bo desmed lo be ATAT and
Cuslomer's INFORMATION, Cusiomar's Content shalt

"be doamed to be Customer's INFORMATION,

4.2 s INFORMATION shalt, for s period of
lyen (3) yom uowlnq i3 disclosure {sxcapl In the case
of Software, for an indefinite perad): ()} ba held In
confidence; (ll) be usad and trapamitierd  betwasn
counisios only br purposes of mming this Aqrumant
{including in the case of ATET, Hulbllnylo and
rocord Customer mmmlubm in order to detect fraud,
chack quallty. and 1o operate, mainlain and repair the
Sarvicas) ~using the Services; end (i) nol be
disclosed except fo the recelving panty's employess,
agants and contractors having @ need-to-know (provided
that such agents and contractors waré nol diract
compelltors of the other party and agres in wriling to usa
and disclosurs rastrictions as residctiva as this Article 4),

of to the exisnt requined by law (provided that prompt

advance notice Is provided to the disclosing
axtent practicatie).

walho

43 ThenddcﬁwmwsWoMnolapplybamuy

information that: {I) Is Independantly developad
recaiving party; or (1} 1 lawkully received by the recelving
party frae of uny obligation to kesp Il canfideniial; or (i)
becomas ganersly avallebie to (he public other then by
breach of this Agreemont,

A4 Both pariiss agree lo comply with privacy laws
appiicable {o thalr respeclive businesses. Customer
ghail obtaln any User consents lagally requiced relsling to
Handiing of Users Conlent. if Customer bellavas ihat, In
tha coursa of providing S ervicas under this Agraamant,
ATAT wil have accass 10 data Cusiomer does not wan}
AT&T personnel to comprehend, Cuslomer shouid
encrypt such data so that itwill be uninleliigidle,

5.0 PUBLICITY ARD MARKS

Page 3 of 6

- 84 Neither parly may lssue

ATET PROPRIETARY

i .
' ~ 5T MA Raference No,

public stalaments or
announcemenis mlaﬂng to this Agreament without the
peior written consent of the othar party.

52 Each party not to display o use, W
advertising or otherwise, any of the gther parly's Marks

. without the other party's priot written consent, provided

that such consent may be revoked at any Ume.

- 80 W:Iﬁ!

8,1 ATET grania Customer 2 " noiw

- transferable and non-axclusive licanss the right .
to sublcense} to use Software, In object code form,

addyhmmwﬁonwlﬂah&whasandwlﬂyh
accordance with appiicable wiitten and slecironic
dooumentation, Customor will refrain from taking any

slops to reverse sssamble, revarse complle or otherwise .

daitve @ source code version of the Software. The
Software shell at all times remain the sols and exolusive
property of ATLT or e suppliers, )

82 Customer shall nol copy or download ATAT
Softwars, .eucept that Customer shal be permitted in
m-mu)mwnnm ono 1 archive
and the other for disnster racovery pwrposes. Any copy
muslennmnlhunmampymnoumandmm
markings as the orighm! Software,

8.3 Cusiomer shall ssswe that Customers Users
comply with the Werms and conditions of this Article &,

8.4 Tha term of the licansa granted hareunder shall be
cotorminous with the . Attachment which covers the
Software end/or relaled Services.

6.8 Customer agreas 10 comply with any terms and
condiiions that are provided with any Thind-Pa
&ﬂwomd.inﬂumnlcfnwmd,wmm
torms and canditions ‘Wil take puoodonca ovar this
Article 6 o4 lo such Third

Party Soltwar :
8.6 AT&T womants that all ATAT Sofmnwlﬁ perform

substantially in accordance with s g published
spaciiications for the term of the ent thal covers
the Softwaro. If Customer relums 10 AT&T, within such
period, any AT&T Softwars Uuwounolwuplywimm
wamanty, then ATST, at its opiion, will elther repak or
replace the portion of the ATAT Software that doss not
comply or refund any amount Customer prepaid for the
time pariods foilowing rolum of s uch failed or d efoctive
ATAT Softwore ta ATET. This watranty wil lppty on‘y W
the ATET Software is usad In accordance with

of this Agresment ond is not allered, modlﬁed or
{ampared with by Customer of Usors.

7.0 ADJUSTMENTS TO MINIMUM  ANNUAL
REVENUE COMMITMENTS

in the evant-of a business downturn beyond Customers
control, or & corporate divestiture, merger, acquistion or
sipnificant reslructuring or reorgenization of Customer's
businass, or nehwork optimization using other ATAT
Servicas, or reduction of ATAT'S fates and charges, or
loruomnleure avents, any of which significantly impaiss
Customer'a a bilily to m eat Cualomar’s m inknum annual
vevenue commkmants, if any, under an Altachment,
ATST witt offer so adjust the affectad minimum annust
revenue comymiiments 50 Bs lo raflact Customer's
reducad tralfio volumes, after taking inlo account the
efiact of such a reduction on ATAT's costs and the AT&T
prices that woukd otharwise be avallable st the revised
minimum ennual revenus commitmont levels, I the
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parties reach mulual agreement on revised minkmum
annual revenua commitments, ATST wll amend of

_mpmmaﬂmdkhadmnt.uappm

m!ylo mmw&um&.wmwm
a change re ®

1o iransfer porbdeuhwsMcum
growih 1o servica dess olhor than ATAT,

must give ATAT writtan notice of the contiitions
belwowllmmhappﬁc-ﬂonofwlmm This
pravision doas nol conetifvie wﬂvwofmydmws.

monthly recurring chel
and ‘shortfall charpes, Incumed by Customer pﬂor tn
smendment oF repiacemant of he affected Attachment,

:glm A“,r%#ci u&m shall be liable for any delay,
Br nor »

e o P oo chme 2

ax n, powar

slemonts, mmmwmn.mumﬂ
milltery aulhorily, war, acts of God, acls or omissions of
carriers or supplors. scis of ragulatory or wvunmuu
sgencles, other causes beyond paty’s
reasonable mntml wholher or nol similar h the
foregolng, excapt 1he! Customar's obiigation 1o pay for
charges incucred for Services raceived by Customer shali
nol ba excusad,

9.0 LIMITATIONS OF LIABILITY

. \ncluding, bul not mited o,

04 EITHER PARTY'S ENTIRE LIABILITY AND THE
- OTHER PARTY'S EXCLUSIVE REMEDIES,.FOR ANY

DAMAGES CAUSED BY ANY SERVICE DEFECT OR

-~ FAILURE, OR FOR OTHER CLAIMS ARISING IN
ECTION

CONN WITH ANY BERV‘CE. OR OBLIGATIONS
UNDER THIS AGREEMENT SHALL
) FOR BOODILY INJURY OR DEAYH TO ANY

"PERSON, OR REAL OR TANGIBLE PROPERYY

DAMAGE NEGLIGENTLY CAUSED BY A PARTY, OR
DAMABES ARISING FROM THE = WILLFUL
MISCONDUCT ‘OF A PARTY OR ANY 8REACH OF
ARTICLES 4 OR 5, THE OTHER PARTY'S RIGHT TO
PROVEN PIRECT DAMAGES;

FOR DEFECTS OR FAILURES OF SOFTWARE,

" THE REMEDIESSETFORTHIN ARTICLE 6:

%) FOR INTELLECTUAL PROPERTY
INFRINGEMENT, THE REMEINES SET FORTH IN
ARTICLE 11;

) FOR DAMAGES OTHER THAN THOSE SET

FORTH ABOVE AND NOT EXCLUDED UNDER THIS -

AGREEMENT, EACH PARTY'S LIABRITY SHALL BE
UMITED YO PROVER D‘IRECT DAMAGES NCT TO
EXCEED PER CLAM (OR IN THE AGGREGATE
DURING ANY TWELVE (12) MONTH PERIOD) AN
AMOUNT EQUAL TQ THE TOTAL NET PAYMENTS
'MADE BY CUSTOMER FOR THE AFFECTED SERVICE
IN THE RELEVANT COUNTRY DURING THE THREE

(3) MONTHS PRECEDING THE MONTH IN WHICH THE
DAMAGE - QCCU

RRED, THIE SHALL NOY LIMIT
CUSTOMER RESPONSIBILIYY FOR THE PAYMENT OF
ALL PROPERLY DUE CHARGES UNDER THIS

- AGREEMENT,
. (v) THE LIMITATIONS IN THIS SECTION 9.1 ARE NOT
INTENDED TO PRECLUDE A PARTY FROM SEEKING -

INJUNCTIVE RELIEF FROM A COURY OF

- COMPETENT JURISDICTION IN THE EVENT CF A

VIOLATION BY THE OTHER PARTY OF ARFICLE 4 OR
Paged of 8

. WHETHER . OR ., NOT
FORESEEABLE, THESE LIMITATIONS OF LIABILAY -

.becomes Insolvent of invol
" termination of ils I:uslneu. fiies 8 bsnkmpcy petition,

ATAY PROPRIETARY

"o
HE
1

{ .
" nF&T MA Reforence No,
ARTICLE 5 OR CUSTOMER'S OR USERS’ VIOLATION

OF SECTION 3.2 OR ARTICLE B,
92 EXCEPT FOR THE PARTEES' ARTICLE 11

* OBLIGATIONS, NEITHER PARTY SHALL BE LIABLE

TO THE OTHER PARTY FOR ANY INDIRECT,
INCIDENTAL, . CONSEQUENTIAL, IVE,
RELANCE OR SPECIAL DAMAGES, INCLUDING
WITHOUT  LIMITATION,

'ANY KIND OR INCR CF OPERATIONS.
9.3 ATAT SHN.L NOT BE LIABLE FOR ANY
DAMAGES ARISING OUT OF OR RELATING TO:
INTEROPERABILITY, ACGESS OR
INTERCONNECTION OF YHE BERVICES WITH
APPLIC-\TIONB. EQUIPMENT, SERVICES, CONTENT
OR NETWCRKS PROVIDED BY CUSTOMER OR
THIRD PARTIES; SERVICE LEVELS. DELAYS OR
INTERRUPTIONS (EXCEPT W A CREDIT 1§
EXPLICITLY SET FORTH IN AN ATI'AOHMENT OR
SERVICE GUIDE) OR LOST OR ALTERED MESSAGES
CR TRANSMIESIONS; OR, UNAUTHORIZED A GCESS
TO OR THEFT,
DESTRUCTION OF CUSTOMER, USERS' OR THIRD

PARDES'  APPLICATIONS, CONTENT, DATA,
mws. INFORMATION, NETWORK OR

94 EXCEFT AS EXPRESSLY PROVIDED IN THIS
AGREEMENT, ATAT MAKES-NO REPRESENTATIONS
OR WARRANTIES, EXPRESS OR IMPLIED, - AND

" SPECIFICALLY DISCLAIMS ANY REPRESENTATION
-OR WARRANTY. OF MERCHANTABILITY, FITNESS .

FOR A PARTICULAR PURPOSE, TITLE OR NON-
INFRINGEMENT OR ANY REPRESENTATION OR
WARRANTY ARISING BY USAGE OF TRADE,
COURSE OF DEALING OR COURSE OF
PERFORMANCE. )

9.5 THE LIMITATIONS OF LIABILITY SET FORTH IN
‘THIS AGREEMENT SHALL APPLY: (1)) REGARDLESS
OF THE FORM OF ACTION, WHETHER IN CONTRACT,
TORY, STRICT LIABILITY 'OR O'ﬂ-lERgElgE AND (D

SHALL. SURVIVE FAILURE OF ANY EXCLUSIVE
REMEDIES PROVIDED IN THIS AGREEMENT,

9.6 The peras acknowledge that tho limiatlons on
ligbiflly sl out in this Articie § hava been negollaled
beiween the parties and are regarded by the porlies as
belng reascnable in all tha circumastances.

10,0  TERMINATION

10.1 1t & party talla La perform or bserve 3 ny m aterial
tem or condition of this Agresment snd the fallure
continues unremedied for thiy (30) days afier recaipl of
wrritten notice, (1) the othar party niay lemminate for causy
any Attachment alfacied by the breach, or (i) where the
mobnmmmmwmwmrofmyﬂ .

when due, other than a che? dispant .
Cuslomer pursuant to Seclion 2.4, ATAT may, o ils

option, terminale or suspend Setvice and/or requirs a
deposit undar affectad Attachmants.

10.2 An Attachment may ba lerminated immedialely
upon writlen nolica by either snylltheottmpany'. (i)
a lquidation or

has an involuntary bankrupticy peillion flied agalnst A (if
not diamiased within thidy (30) days of fillng), becomes
02N1/03 MA_VER_IX.DOG
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A

odjudicated bankrupt, of bocomes tnvolvad b an
assignment for the benelit of its crediors; or () hos
violated the other parly's Marks or matertally breuched
any pravision of Articla 4.

10.3 Cusiomer shel be responsivtie for payment of alf

fablo to ATST for Tenmination Charges, if spocifled In a

' torminaled Aitachment, In the event that ATET

torminates under Section 10.1 or 10.2, or Customer
larminates without cause as may bes wlowsd In an
Altachment.

. 10.4 Termination ty elther party cf an Attachment does

not walva any ather rights or remedTes # may have under
thia Agroomanl. - Tenination - or suspension of an

- Attschmant shait not atfect the rights and obligations of

the parties under any clher Attachment, -
10.5 Ths parties acknowledge that ATAT's Tanffs ond
Servico Guidas, which may bo madiffed from tme % Ems
by ATAT, may govem or affect cortain Services, ATET
may amend an spplicable Tarlf or Service Guids from
ime o ime consistant with this Agroament, provided,
howsver, that if ATAT revises an applicable Tedlf or
Sawice Guide In a manner that Is matedal and adversa
o Customer and ATAT does not effect revielons thal
remedy such adverae and matwinl offect within thidy (30)
days eftor recelpl of wiittan nolice from Customer, then
or may, 3 Rs solo remady, elsct 10 tarminata the
affocted Service companents on thidy (30) d?u‘ waition
nolice, givan not later than nl 00) days efter
Cuslomer first laams of the sveni(s) gl risa to tha
fermination right,  However, a revislon 1o a Terlff or
Servico Guide shall not be considered matesial end

advarsa 1o Customer if (1) it affecis only Services or .

Servica components nol In subslantial use by Customer
al the {lme of the revision or (i) it changes Rales and
Chargas that ave not fixed {stabilzed) e an Attachment,

. 110 FURTHER RESPONSIBILITIES

11.1 ATET ogress to defend or setile any clekn agoinst
Cuslomar, and 10 pay afl Damages thal a coud may
awsrd sguinst Customer In eny suit, thet slleges o
Service infringes any palomt, trademark, copyright or

" lrade secrel, axoept whare the claim or sull ariscs ot of

or results from:  Cuslomer’s or Ussr's . Conlant;
modifications to the Service or combinations of the

" Service with non-ATAT sarvices or products, by

Cuslomet or others; ATATa adherence to Cuslomers
written requiromants; or, use of the Service In violation of

. this Agresmenl, Cusiomer agrees 0 defend or satie any

clalm agalnst ATAT snd lo pay il Damages that a court
may award againsl ATEY in sny suR that alieges s

" Sarvice Inlkinges any patenl, tredemerk, copyright or

trade secrel, duo W any of e exceptions i the
sentenca.

pracading .
-11.2 Whenaver ATAT s responsibis under Section 11.1,

ATST may at iis option elther procurs the right for

- Customor W continue using, or may replace or nodify the

ed infiinging Seivice so (hat the Swivice becomes

" noninfringing, bul K those aliemnatives urs nat reasonadly
achievable, AT&T may leyminala the affectad Sorvice .

withoul labRity ofher than ag slated In Section 11,1, :
11.3 ATET grants fo Cusiomer the right to penmil Users
to accoss and use the Services, provided that Cuslomer
shall remain solely responsible for such access and usa.
Excopl 40 the extenl ATAT is obligaled to ndemn
Page Sof & .
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Cuslomer under this Article 11, Customee shall defend or
sattle any claim agalnst ATET and pay afl Damages that
& court may award against ATST i any third parfy suit
relaling to Customer’s or Usars’ use of the Sarvice or
Conlant or performance of the Service, '
%Tﬂ"‘: thar parly In witing mﬂd‘m mmﬁ

othar pro upon leanming

ony daim or sut for which Indemniiicaion may ba
sought, provided that fafture 10 do so shall have no eflect
axcapt 1o tha extent the other party is prejudiced thareby:
(1) shall have the right b pariicipate In such dafense or
setloment with is own counse! and al ils sola expense,
but \he othar party shall have control of the defersa or

. wotemant; and () shall re cocperats with the
' ) ssonably w

120  EXPORT CONTROL

121 The parties scknowletga that squipment, praducts;
Software, and technicat Information (nchuding, but not
fimlied to, technical mssistance and tralning) provided
under (his Agreement may be subject i export laws snd

applica
therofor, neither party ahall have further obligations with .
respeclt 10 providing or purchasing and, H applicable,

1:2 Nwewpptmr: modification or walver of

13, 0 or or of any
provision of this Agresmant musl be in wiiting and slgned
by apthorized reprasentatives of both postles. A walver
by #ither paity of any breach of this Agreemant shall not
oparpls @s a walver of any other breach of s

nt, .
13.2 This Agresment may nol be assigned by sither
party withoul the prior writlen consant of the alher, axcept
that elitner party may, without the other party’s consant,
essign this Agreament or sny Atlachment to o present or
fulre Affilate of successor, provided thal any suth

ATET may sibconiract work 10 e performed under this
Agreament, but shall retain responaibiily for al) such

work.

13.3 If any portion of this Agreement Is found to be
Invalid or unenforcesbin, the remaining provislons shaill
continua In offect and tha parties shall prompily nagollnte
to replace such portions thal cannat de implamented ae
agreed and that are essentlal parts of this Agreament.
The negotialions shail be conducted In good faith and
shall praserve tha kintention of the perties as expressed in

D20403 MA_VER_IX.DOC
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this Agroement lo the axten! possible, and In @ manner
tho equities of the barpain.

" that preserves
134 Any legal action adsing In connection wih this

resment must bagin whhin two (2) years. after the
ﬁusaolnclion orives. (2). u

Agreeme) tey
Aftachment, the Mmugmmmmmw

such sther addrass thet a parly indicates i writing,

13,8 The conatruction, hlorprahﬁonandpemmm of
- this Agreament shal be govemed by the

-of the Stale of New York, exthud bk’iolumo

The parties consont 1o the sxciusive lurisdiction of
cours located in New York Clty, USA.

13.7 This Apresment does not provide any third party
(including Users) with any remedy, claim, Rability,
reimburaemant, catise of action arother right or priviiage,
13.8 The regpaciive obligations of Cusiomer and ATAT,

which by their malure would continus' beyond the'

terimination or expimation of any Attachment or this
Agreament, inchuting, withewt Rmilation, the obligalions
regarding Usa of Informailon, Publicly and Marks,

Fuﬁher Reaponaibilites and Limitations of Liabity, shell

survive tamination or expination.

13.9 . The authenbic lenguage of ihis Aommant s
English. [n the svent of a confiict betwsen Lhis
Agroament and any transislion, tha Engilish version wil
take precedance.

13.10 THIS AGREEMENT

ENTIRE AGREEMENT BETWEEN THE rwmss wrra
RESPECT TO THE SERVICES. THIS AGREEMENT
SUPERBEDES AlL  PRIOR  AGREEMENTS,
PROPOSALS, REPRESENTATIONS, STATEMENTS OR
UNDERSTANDINGS, WHETHER WRITTEN OR ORAL
CONCERNING THE SERVICES, OR THE RIGHTS AND

OBLIGATIONS RELATING TO THE SERVICES, THIS -

AGREEMENT SHALL NOT BE MODIPIED, OR
SUPPLEMENTED - BY ANY WRITTEN OR ORAL

. STATEMENTS, PROPOSALB, REPRESENTATIONS,
. ADVERTISEMENTS, SERVICE DESCRIPTIONS 0¥

CUSTOMER PURCHASE " ORDER FORMS

- EXPRESSLY SET FORYH IN THIS AGREEMENT OR
- AN ATTAGHMENT,

~ Pagesols _ © AT&TPROPRIETARY

" ver&T MA'Refarence No.
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CUSTOMER Legal Name

(

§00:
Irving:
TXHSOGS

&7 Sals
Transcom Enhanced Services, | AT&T Corp W Sohufions
e Brent
CUSTOMER Address T&T ATET Sales tact Address
1925 W. John Carpenter Freewsy 85 Corporste Orive 2631 5N .
Irving 4 Bridgewator, New Jersey 08807 The Woodlands
[ TX - 75063 : o ™@ 77360
[CUSTOMER Contact A tact AT&T Sales Gontact information
Nama: Chad Frazler Name: Master Agresmant Support Tesm | Tefephone: 281-465-6000
;ttl'e:iz‘midoon;‘z 1623745 Email mast@an. . Fax: 713-867-5040 :
alephone: 972-762-3 Emal: brent@simplifytelcom.com
Fax: §72-889-2775 Branch Manager:. Joha Tiiwel
Ernall: Saine Strata: SMB
. _ Sales Reglon: Southern
CUSTOMER Bl "o Address Local Private Line Customar Account .
Information
1835 W, John carpeniar Fre.way stile | Biling Account NumberfBAN

{"Agreemsnt”), and s an integral part of that Agreament.

i This Service Order Attachment i3 an- Attachment to the Master Agreement between Customer and ATET daled

his Atachment consisis of this Cover Page, Servica' Order Altachment and the Applicable Tariffs incorporated thereln by

reference. The order of priority In the evenl of hmlsluwy among terms shall be lha Servica Order Attachment, the Applicabla
S Talfis, ther the Master Agreament :

 This Service Order Attachment m ay relate to servicas provided by, and tariffs filed by, AT&T or by any of is subsidiaries,

¢ Including Teleport Communications Group Ing, (YCG) and its subsldlaﬂeu and affiiates. Bllls may be rendered in the name of
; AT&T. TGG, or any affiiate of ATAT or TCG. _ .

SIGNATURE BELOW BY YOUR AUTHORIZED REPRESENTATIVE IS YOUR OONSENTTO THE TERMS AND
cDNDITIONS OF THIS SERVICE ORDER ATTACHMENT.

SUSTOMER:
Transcom Enhanced Services, LLC

ATA&T CORP,

T d Fat

Auﬁlol"izad Signaturd ]

Chad Fragler Franm M. Mikullo
Priniad Nams Printed Fict Manager
vesiden,
Tills Tite
(2302 277

asl Updaiad: 12/23/02
1a-focalivolcetcg-sig
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This Is an Addundum to the Service Order Attachment, providing the following terms and
sonditions, which sre spplisable to the ServicaniOffers Provit?ad In the Sorvloo Order
Altashmant,

i - *The Customer certifies that (1) it is an Enhancad or Information Sarvice Providet, {z)llptoMn
t - - “phionis-lsphore”® 1P talephony services I‘VoiP swlm‘): {2) such VoIP B#tvices e sxampt
' from the accuss charges appiiceble 1o cireutt o Intersxchanga calls by virtue of the Fadsral
Communicstions Cunmmhﬂ‘l {FGth) lslablhhod of sxampling aff Vol? Servicss from
SCCHSS Ghiwges pend !\mmpﬂanolnm ognmmwoulnmm.md.

hanca (4) Cuglomer’s lewlully be provided over and user lodal services, The
acknowtedgements In !hhlwbn shat hmwwupmd, shiargs or Incroany ATAT'S duties, .
| ' ﬁ’.’é?"«““" hto m':&'..m?‘mm’fm"’ to) fm.’&“ |
o, . agrens o 1 ny acceas
coms inwurred on mvwsmmm.formmmbmhpmwwth{l)u

dtenningtion that he customar ks nel sntitiéd lo Enhinced of informalion Bervios Provider sistus
or & change in faderal or sisle regulation relsiad to OWNVOIPWHGMMI
- dumhauonmlwhm Hucm paymant of lnirasiale or Misnsisls sccesy -

mm)m&l)cmamﬂflhmo WPWNW(‘GPN‘)WM«:-&

v the eveni of (s) a ruling nylm or olhwr govemmental agency of compatent

Jurtediction thal the VolP Savices oro nblld o paymenl of Intriastate of inlarstela scoess
charges of (b) ATET notfies Customar of an - inoumbent Local Excirige Camler (ILEC) blng .

AT&T aocass chargos on the VoIP Sarvices, cquy torminate the circults o which auch

N rdling o 1o which atich access charges apply (alfecied circulls®) by wiltien notics recelved by

. . . ~ ATAT whhin Bftesn (15) days of sueh niing of ATAT's notios 10 Cusiomar of such acosss biting
.— by an ILEC. Bugh uwc-muumumumm-mmmuumnmwm {ao),
days of date of the nolice. I ATET doss not receive notlcs ps .
cumm"mnwanmmmmmoummmhrnrwmuom)u{b)ln

\Mplmmm

o ] Customer luﬂmmmml fer sath cal] over. w Primeary Rala Interfacy ("PRI") that [
‘ net w iocal calt'lo the telaphone number assipnad to that PRI (based on the local callihg sres.of

g;o ::uplhbh ATRTIFCG tarlf), Cuslomer will ba charged ATAT/TCO' epplicalile (o} rates for
‘ .

. Ma'l' rnormmw
'rnnaom Enhanosd Services L1LC- mm
. 0818032061803 . APP 0235
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McleodUSA

MASTER mvu:u AG’RII:M!NT
. Cm'hr.»\muh

. 'rhhhmnthmdlb) MMUSAwammmm,mlowamehhphdﬂmu
McLeodUSA Technnology Park, 6400 € Street SW, Codar Rapids, Lown $2404 (“"McLeodU SA™), and Unipoint Services, inc., a Texas
corparation with its principal offices at 6500 River Piace Bivd, Bidg 2, 510 200, Auatia, TX 78730 ("Castomer*), effoctive ) Novmbers

ZWJ.MMMAMCMMMN"Mqu“Mu“u Wuthuommm

ThnMumufolbw:

Parposs. mmmmmwm %0 the provision and uss of Services by tho Costamer 83
du«bdluwmﬂﬂmmlbhm olher which are spec: fically mace s part of the Agreemant.
WIAMMWWMWWHMMmmwﬁamm wwmmmﬂum
representative,

¥ 3 Dafined Terms, Tha following terms are wsed as defined, mummurozwuuwwmmm
astachments,

“Agreament,” mearis this document titicd Masier Sarvices Agrssment and sny sitached adéenda, extibls, schedules o7 ofier
- docurnents specifically referred to and inoorporated.

“AUP,” means the McLeodUSA Acceptable Use Policy governing tha use of the Services, \ich is available ut,
mmkndmm

“Deposit” mumawhdlpu&.iwvoubu letter of eredit sdior Individual gusranty, or sther form of security in form and smount
acceptable to MoLoodUSA, :
“Dispute,” mean al] controversies or claims ariging out of or relating to this Agreesent, including any brosch or billing dispute.
“Due Dube,” mouns the dats on sty involes or bill prosented to the Crstomer by which puytment i due,
“Bﬁwuva’nm"mmmuummmmmmammammmmwwummm
. Agrotmbnt

“Equipment," means facilities or equipmant provided, owned or Insialled by MoLeodUSA.
*Offset Allowaiwe,” means any fees, chmwdhumm&dmmmuumuoﬂummmmm
mo&mmwm wht&ﬂaunhmymwomumhnmmmmmho&ﬂwu
‘bﬂm & Purties,

"mm"mmmmmmmwmwwmwmw

3 Teom This Agroementis in effect for One (1) Year from the Eifactive Date. The Agrocment witl sutomtically senew for

wwuquninmwmmmum-mmmmwmulmmmdmmu
to ths end of the then current tarm,

nmtummm Rendaciag of Bitls. mwummmnwu aredity n3
prov&dtdfo: mwum MwuumuxluummhmsmuumMgm
‘snsuing month cxsapt for charges dependent on which shall be biliad in aears. Adjustmarts for the quantities of Servico
Mhhdordlmnﬂnuoﬁumyhimu;pui mmmwumuhmwddmmdmwm}m

month, if applicable, :
® Eavinent of Bills, Customer shail pay ait invoices by the Dus Date (et 30 from the [nvolca due), Amounts become past dus
ifnot receivid by the Due Dats. The unpald halance of say past e amounts 1ot recelved ty the end of Customer’s mosthly billing
cydcdn}lb-rhm:thmofomwdmhdfml(ldﬂ)wmﬂ;wmmmdeylm.whlchuverislm. '
Fxymvent is not decmed made util received by McLoodUSA, Al veasosable costs and sxperses, including bt not lienid to
attomneys® &u.mnm.eommmdmuwmwmmuahwllampudmwmwlhm

oxpense of and chargs to the Customer, Customes shall be solely responsible for ali charges for Serviows, even (f such charges were
mmmumm«mmmﬂeorusmmmmuuluuwmwpduumwx
) TsLadEst Exsrs o e r ot e o0 e ood0BA prra ey

o TRXGS OF asscasmLals on McLeodUSA net inconts, ad valorem, and real

~ taxes imposed on MeloodUBA property, Customer shall be solely respoasihie for paymant of sit salex, use, proparty, gross receipts,

' :unlu mMmMMﬂwM:mWMUMWMm:tlwlonl.mw!fedulhlul.feu. -

1 éé
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charges, or surcharges, however designated, inposed by any domestic of intemationsl govertiment entity oe or based upon the

slc or uss of Scrvices delfvered by McLoodUSA. ’ )
) Regulstory and Legal Chunges. McLaodUSA sy cloct or be required by law to file with the appropriats regnistory agancy
tariffs respecting the delivery of Services. In the avent sad t0 the «xtsnt that such tarifth are flied respecting Secvices ordered by
Customer, the torms vat ferth in e applicalle wriff shall govern McLeodUSA delivery of;, tud Custorier®s consuption of use of,
such Sexvices. If the taeiff areates any advarse matarial impsct on Customer, Customar thay terminmts the effecied Servico(s) without
(») nlmﬂll- Qmu:-l:uwd& mmmwmwmm the undisputed portion of the invoice in
O any pay on Yo
mﬂmmu;mmdclﬂm'gr’m?m amous. All claimy must be subrnitted 10 MeleodUSA within forty-five (45)
days of the Dus Date, If Customer does ot 3 a olaim within such period and in the manner sinted sbove, Customer waives all
rights to dispute such charges,

&  CrediAcorovalangd Dencsits,  The obligation to provide Services ls contingerd upon continuing credit approval by
MeLeadUSA. Upon request Customer shall deliver to McLeodUSA, information concorting; Customer's aperations necesiary to make
the appropriste credit determination, MeLoodUSA may require 8 Doposit prier to comnmens sment of Secvices: (a) as a coadition for
ity signing this Agreement or providing Scrvices; (b) as » condition to its continuation of Se:vicas, but oaly whes Customer's
consumpaion of Services materially exnoids Customer's antisipated use; (¢) wies such Deposit is requived in order to sccure
- Customer's anticipated use; (d) wiwn such Deposit is required in oxder 1o secure Customer's continued payment obligation, which
Deposit shall be held by McLeodUSA as security for payment of charges; ot (c) at snytims thiring the téem of this Agreement, if in its
reasonable discretion, Customeér's finansial condition chenges in an adverss, malsrial manner, with sonsideration given to the
timeliness of Custonssr’s payments, Requests for Deposit tmst bs bonorad withiz five (5) business days, or McleodUSA may
terminsto this Agroemant for canne withouit Liability on the part of McLeodUSA. 1fthis Agreement, or ay of the Sexvices provided
herein, has been terminsicd, to Deposit shal| be applied to all charges sz2d cther amoutits then dus MeLoodUSA. MoLeodUSA
agress 10 refund the excess poction of the Depouit, iTany, within forty-five {(43) days following final settiement of Customes's sccomt.
‘The refumding or crediting ot the Deposit in no way relieves Customer from with all terms and provisions contaliiod b this
or from tendering payments when dus. Mel.aodURA reservas the right to deny ny Customer-ordar for Sevvices which, in
its reasanable discretion, excesds Customer”s ability t puy. McLeodUSA reserves the right 1o immadistely suspend Servicm
provided to Customer hereunder It MoLeodUSA, i ity reasonablo opinion, belleves that there has bosn & fraudulent wee of the
Services of substential misrepmsentation with regards to use of the Sezvices, on the part of 13 Cusiomer, MoLacdUSA sgrows to
notlfy Customer of anry suspected of sotusl froudulent uss und 8)low Customar seven (7) business days from the dats of not!fication to
cure the actus] or suspected Baudulent use of Ssrvices, alter which McLeodUSA muy terminale Services provided to Customer -

v‘hmundlt.

6 - MuweofScrvice . Forapplicable products, the Cusiomes shall comply wils the cutrong version of the McLaodUSA
AUP. Customer will be responsible for being informed of, and informing and educating ity smployses, representatives and customers
regacding the AUP, McLeodUSA reserves the right to amend tha ALIP from time to time, ¢ Tectiva upon tha posting &1 the weblis
address. This section doss not obligste McL.ood(USA to detect or report unaithorized or fragdalent dse of Services,

1. A-%n Tha Cusionter shall not assign this A greement to sny other entity or pacty without the express written
consent of M SA. Howaver, elther Party siall have the right to asaign, convay or ol erwise tranafer kts rights, title, interest and
obtigations under this Agreomwt, in whole or in part, to any emicy concrolied by, contolling or under commeon ¢otttrol of the Party, or
any satity into which the Pacty may be menged or consolidated or which purchases all or sulstantially all of the asets of the Pamty,

Sesticn Intentionally Owitted,

9, Linsiiation of Liablity, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY INCIDENTAL,
INDIRECT, PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES OF ANY KIND INCLUDING, BUT NOT LIMITED TO,
ANY LOSS OF USE, LOSS OF BUSINESS, OR LOSS OF PROFIT, AND REGARDLESS QF THE FORM OF THE ACTION,
WHETHER IN CONTRACT, WARRANTY, STRICT LIABLILITY OR TORT, INCLUDING WITHOUT LIMITATION,
NEGLIGENCE OF ANY KIND, AND REGARDLESS WHETHER A PARTY WAS ADY ISED, HAD REASON TO KNOW, OR
IN PACT KNEW OF THE POSSIBILITY OF LIABILITY. MCLEODUSA SHALL NROT BE LIABLE FOR THE ACTS,
OMISSIONS OR DELAYS CAUSED BY THIRD PARTY YENDORS. Unless atherwlsa provided for [t this Agroomont, sty
" "McLeadUSA liahlilty to Customier for any dumages of any kind shall be limbed to MMIWMHMW
smount aqual to the charges duo for sach twenty-four (24) hour period sorvica has not beer tlsfactorily provided. undder
this Agreement are axclunive and limited 1o thoso exprosshy stated in the Agrsement.

10.  Warramties.  Except s may otherwiss be siated In this Agrectnent, THERE ARE NO WARRANTIES OF ANY KIND,
EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF MEACHANTABILITY OR FITNESS FOR

A PARTICULAR PURPOSE.
- 2
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1L Asguired Eatity. hmmMMummmwwﬂmWﬁtm“
ur-cqumomwsnmlmmm-mawwmmmmmumwumm 1))
Affitiste may be deemed 10 be a joint pacty with Customer under this Agresment; or (2) if the Affiliae 18 also coutracting with
McLeodUSA for the same oc similar sarvices se providad for n this Agresmant, then Custorier and Affiliats may dcd.pmidedwc
obmnwlllmudwwlylﬂbuwwhmwmmnmmhﬂwwmmwﬂumm
agreomont will govein the partise gomg forwsed, [Falternative (2) ks selected, Customer anc Affilisis may terminate, without cost or
liability, bacluding any early termination liability or liquidsted damiages, onc of the oxisting sgreemenis and become jolnt parties under
tha remaining agreoment (“Surviving Agreement”), Custosser shall provide writton notios i McLeoodUBA that Custonwe and
Affilime are excroising such election, identifying whtich sgreoment wilt be teriinuted and wisich agrooment shall remain sffective
atong McLeodUSA, Cuxtomer, and Affiliate, For the purposes of this soction, “Affiliate™ stiall mean uny entity which controls, is
controlled by, or is under ooyamon control with Customer; and "control® shall memn ut losst Iy percent (S095) ownership or ot leaxt
mpum(sn%)ofhwwmmofhmhy The partios acknowledgoe sad sgree that the Surviving Agreement shall be |
amendod to correctly refluct the pactise” nasmes, but bn all other respects shall huve idsntical. :xces, chargon, terme s conditions ws
contained in the Surviving Agresment prior to the elsction of ihe Custamer sad Affiliste. Tha effoctive date of the Surviving
Ammwrhm(smummmmofwmmumummmmwmmﬁl«m«
dshmdmmvhmmlhﬂlm.uphammhmdmwm\hodnlwm

W A Dispute shall be resolved in loeotdmwiﬂah following procedures:
(a) © A Dhputs shall be reforred jointy to tie responsible area Vice Presients for Mcleo3USA and the Custoowr. In the gvent

‘ that one of the individuals spacitied above Is unavailable, the Disputa shall bo refecred to thet "ndividusl’s knmodists supericr or

designes,

(b) 1 sch persond tlo not mmmmts)mmmmm«lnmnmn the Dispute
w.nummmmm?:x@rwmwuummmm o e,

(©) lnﬂnmmmnwhmmowhﬁwmmmdmnmtonhln(s)ud(b).nbm.mm
mmbmnMﬂufMpmwmkMohHMHHnMMmmm

Termination for Causy, Bither Party may terminale this Agrocmumnt, or any speci 1¢ Service provided hercunder, for cause,
wmwmwamMMMMWﬂmmm)m(mW&hm
(lO)dny: teause iy is givon 1o the other Party and sach cause is not corocies within such thirty (30) day {or, in tha
case of non-payiment, ten {20) tay) period. Cause |8 any material breach of any tetm of thin Agreement, provided thet in no event
shall MoLeodtUSA u!hbkﬁrﬂummhhnwddmmndby wmu“musa inctoding
incumbert carriers) as fong a8 McL.sodUSA has made commesclally #fforts t0 obtuin nacessmy servicas oa a thraly basis,
Cause shiall inchidc but not be linited to Gailure of Customer lo pay chirpes wikn dus, limpruper use 6f Services resulting in

dmﬂnﬁmmbbdumd&.mﬂ.&uﬁulmmofﬂ%m&d.wum tftbe Customer to sbids by the terms of ‘

the Agreemant. Unicss otherwise stated in this Agreement, i McLeodUSA terminates for cease, Custontar shall pay s liquidated
dmp-mdnomupmhy the fallowing: (a)lfmmmim-whmulmm *Services, shall be thosn actou!

and reasonable exponses incurred by MoLaodUSA through the data of terminsticss; (b) if aftyr activation of , Customer shiall
wylnnddhlmlnmymrpofw&whumld. #qualing $0% dhmmumm:whmhmwwm
number of month remaining wﬁummmfmwt. actual sxpenaes inciared by MaloaodUSA to initiate or emtinate the
Services, any installation charges waived, sl atty discounts or credits geanted within Exhibits to this Agresawat., Lf Customer
terminates this Agreement for cause, Customer's sole remedy, in addilion $0 atty sorvice cyed its thag Custoaner may be sntitled 1o, skall
be w0 terminate thix Agreament, All rensouable vosts and sxpensos, inclading bet not limitee 6 atomeys fess, court austs snd service
charges, Incurred by the Pany mﬂnuin.hrmmmmmmwmbemexmotndduﬂuh
dchuhlngl'my wmwthAandwuﬂlwﬁHMumywhﬁkm

14, Iu;haa:.ﬂgmm (s) Where a change in applisable law or tion muterially incresses the cost of
Services for Party, uummm;)r (ﬂwwmhuhwmanhﬁAmmmu

thirty (30) days of notics of the logal or reguistony changs, request renepotistion of that portion of the Agreement which caused the
hemmm;w(e)amlmmmwmmtmm'wrlammﬂuwmu-mworwmmmwn
provided for In thiy section, tud with payres in fsll of all due recurring and noarecurring charges and & pro reta poction of sy
mdns.d!mhorwﬂwdcbmmvwnmmmu&owcuquHumhmﬁuMwm
Service provided hereundar, &t is cotvenlance, upon thirty (30) days written notioe; however, the Customer shall pay la addition to
mmmwmquuuu lMﬁoﬁhhnﬁ:umulwmulllnrmuhlpﬂdeHmbuofmm
reraalning under the term of the Agresment, aciual oxpeases incucred by McLeodUSA to inl.iste or terninats the Services, uy
insailation charges walved, und sny discounts or credita granied, In the svent Customer iniends to tormtinate thls Agrosnent, or sy
fndlvidusl mun)www&hmmmm provide MoLeodUSA “vith both written sotios of termination

JR—

i ——




md proper mwmm&n(e;nm mwmmmwm)mmmmnm
uum-)mwmmm)dmmwdmwmwm

() Customer rescrves the right to move my anenst gireait st sy time after it has beca insta’led for six months, subject to the
following ennditions: 1) it taust be replised by » olrouit with equal or grestar total moathly clrcuit charges (subject to avatlability of
the replacement oircult tequasted); 2) pryment of a per oirculs, reconfigurstion chargs; and 3) te tarm aff the replacement cirouls must
equal the remaining term of the original cireuls or twelve months, whichever s groater, In the event Customer exercises such right of
portabllity, Custoerier shiall not be labie for any early termintion Uabllity on sch ported cirsoits, Portability does not apply to
ulrcuits purchased by third pastios on behalf of the customer, Any charges resulting from early termination of Setvicss obtained
thorough » third party will be passed theough to the Cutomer. All Services purchased throuph a thisd pasty shall he dasignated ma
»off-nem” cnn the spplicable Service Description,

15 Sodemsolty. Esch Patty agroca 1o reloass, indamalty, dchdudholdh:mkn the other Party from all losses, elaims,
demandy, demagss, expenzes, sults or other actions or aay Liability whatioever, including, bt not tmited to, couts and atromeys* foes
sad sxpanses, whether suffered, madae, instituted ov sssertod by any other party or person, fo: invasion of privacy, persomal injury to or
Mofuymwpmu. or for ds, damayes to oc dostruction of peoperty, whether o7 not owned by others, rsulting from the
indemaifying party's perfornsnce.or fflure to perform under this Agrvemant, regardless of the form of action; except for that portion
oﬂhhllhywmdmuwbythmmwnmummm«hmwwmuwmm This indemnification
is conditioned wpon: (a) the indemnified Parcy prompidy notifying the indemnifying Party oi' say action taken against the Indemnificd
Pasty relating tn the indemaification! (b) the indemnliying Purty having sole autharity to defand any such action, including the
sclocton of legal coumucl; (€) the Ladamnifled Party may engage separste legal counsel only 4 irs sole cost and expense; and (d) inno

mﬂlllmindmnityhghnyuﬂcwcmmwny]udmmhh;lomymmmwlmhmmmﬂ
the indemnified Party, -

16 ;, Inthe course of providisg Services o Custoiner, McLeod' JSA muy be required to maks
mrangenitnts with 8 thind party service provider (including but not Lismised 10 the focal exclunge owrisr) whors such third paty
provider shall engags in mmrswmcmm In ths ovent Special Construction ks required 10 provikis
memm«ﬂ,w shall notify Castomer of such time wnd material costs, 1£ Customer agress to Spaaial
Construction, Customer shall provide McLoodUSA with writta confirmation of its conswit. and agresment to pay the time and
maderisis conts apscified by McLeodUSA, Notwithstanding aay earlier termination of Servi e, oncs Special Comatruction has
mmm-;mcmmummalwmmwmww ,
MeLeodUSA. If Customer does ot mgree to such Spocial Conntruction, Customer shall have the right 1o terminate its order for the
effocted Service(s) with no aarly sermination labiliy on the part of elther party. For purpess ef this Agresment, "Special
Constroction” may Include those construstion efforts undertaken by the thind party service 3rovider: (1) whese facilities ato not
proseatly avallzble, and there is no other rquirertent on the part of McLeodUSA for the facitles so constructed; (i) of a typs, or over
aroie, other than that which MaLeodUSA would normally utiize In the fumishing of Serv cus ({il) whers Setvices or facilities
requested are in & quantity greatar than thet which MaleodUSA would normally constiuct; 1iv) for Services required by Caitamer on

an oxpedised basis where MIthM(wMIWMMmtmmmh'w(ﬂ)
involving sbnormal costs.

17 Kanlomenlend Fucilities, (s sk odUSA Baulanent, Cutomer halrd e bl s pacl lers o

Teacrwgy, dlootusoct, Temave, Miesept 1o repalr, of otherwiss temper with sy Equipment without tha written consent of
MMUSA. TlquuiMhbruuhm%hmmmwmhmﬂhwwmmmm
which MéLaodUSA peovided it In the evens that Customwr of # third paty tampers with or attempts 10 malatain the Equipment
without first obiaining writtes approval, In sddition 10 any other remedies for breach by Customar of Customer's obligations,
Cussomer shall psy MoLeodUSA for any danage ko the Bquipensnt s sny ougolng service charges In the avent that malnmsance or
inspection of the Equipment ix roquired xs a result of Cusiomar's breack of this subsection. 1n 20 event shall McLeodUSA be Eable to
Cumotmyowmfumwh:otmmwﬁrwmhﬂ.muwwarwhmmﬂu
Bauipment,

(»  Customer Provided Faclifties, Cuswoezr has sole vespoesibility tor insiallation, testing snd operstitn: of Customer-proviied
facilities, sorvices and aquipmant. The failure of Customee-provided facilities, services and equipment will not relieve Customer of its
obligation to pay for Services under this Agreament; nor i Customer relleved of its obligation to pay for Servicss from the Customer
requeatad due date, if Customer Is not prapered 10 aocept Services o suck dats. McLeodUSA shall not be retponsible for the
operntion or malntemance of sty Cussamer-provided faciities, unless specifically agreed to 1 writlog, MolaodUSA shall not be
th!ﬁtmmlubnwnuﬁonofemm Mwmpwwmﬁelmwhhmgnfﬂ
dafects In, such transmission or reception.

GossralProvisions, 0  ChplonofLassVenus, mwmmmmmudmh
ucotdum with the [aws of the Etats of Delnwsre wmnmnpld w0 chioics of lsw principlas,

4
. ' wmm#




&) nmmmwmwmmhhmwmmwwm
respedt to the Sesvioos snd supersades all prior or conlenporaneous waderstandings or agrovmenes, writtes or oral, rogarding such
ramters, This Agroemont may be amended or modified but ouly ia writlag as custuslly sgreed to by the Partios,
() N Jojnt Venture Nothing in this Agrecment shall be coastrusd 1o constisuts or croatu & joint vesture, parnership or formel
busines argantstion of sny kind and the rights and obligations of cach Pasty shall be only 1hoss sxpreasly statad in this Agreement.
O EoreaMaiean, 14 perormuoce by Mol esdLSA o 12y obgacon unde i Agrapouea  proventnd,resvid

1f performance by of my Agrosa or
n?uf-dwhhbymbaywdﬂnmsuahhmqfnmus&.mbumImuiﬂh.duﬁihwnlﬂmtﬁuof
-ammuqmmmuoo@mmmmabummmm fhiture, natlonal emergencios,
{nsurcections, riots, war, striks, lockotts, boycatts, wotk stoppagis or other ishor difficukics, delnys caused ﬂuhdpmymdou.or'
" mny ordes, raguliation or other sctions of sy governmantal suthority, agency instrumentaiity or any oivil or milleary muthority,
- MoLeadUSA shall be excused from tush perforramice on 8 dy-to-day basly ko tha extent of suth restrictions of iterfersnce.
MuuvdUSAlhllmnmmbhmwtfhbwd«dudrmmubmldonmmmhuuofmw&m
with reasonsble dispsich, ‘
(6  Sevetabliity.  1fany provision of this Agreerent ix invalid or unenforceshle under applicsble law, said provision shail bo
ineflective tu the extent of such invalidily anly, without in any way affecting the remaining rrovisioos of this Agreemant and the
Purties horehy agroe to negotiste in good fuith witk respect to any such invalid of unenfovceidie provision tb the extent necessury to
readst It valid and saforceable,
(4] Confldentislity, wmmmmmummmmmmwm
confldential and shall 1ot be disclosad to any third party without the written consent of McL aodUSA; except as may be vequived by
Inw, luhﬁmthamiuhmnmdmnmmummwmmﬁnubjentmwof&kwmm,m
agroement shall snperceda these provisions.
® Publicity, This Agreement shalt not be construed to grat sither Farty my r g/ to use saty of tha otber Party's or its
affilintes’ trademacky, service marks of trade numes or otherwise refer 1o the other Pacty in sny mthﬁn;.pmodmnlwdvuﬂslng
matecials or sctivities. Wﬁhmlhhn;m;mnltvomufnmh‘mlh-rmymlwwwmm«
nmm,amh«wkcdhdmmmannmwmmnwmmPuﬁu.mutﬁumtuammdm
other Party, except a1 muy be quirad by law.- .
) Sarvival, MmmhmhwmwwmmdBMmWWWmm :
-" o performance, tormination or cancellation of this Agrocmont, shall susvive,
)  Notices, AnnuhuammhﬂmmuhdmdwhaWMaﬁmwMthﬂthgmﬂm
(1) defivered in person; (2) received within twenty-four (24) hours after defivery to an agen:, sich a3 an overnight or similsr defivery

services; all delivery scrvices prepald; or (3) taceived within 72 hours after deposited in e Unmsunuil.pump:mld.md
addmndufolluwn

MMUSA : Customar

" McleodUSA Telecommunicaions Services, (ne. Uuipowsm Ine.
ATTN; Comtraes Administeation : oo
15 Bass Pifth Stroet, Suite 1800 SSOONwPhu Baulavand
Tulse, OK 74103 . . Bullding 2, Sulty 200

- : Auwtln, TX 78730

&m McLeodUSA Telecommunications Servicss, Ing., Attn: Law Group, Mol.eodUSA Techaalogy Pask, P.0. Bax 3177,
JA 52406-3177; or st such other wddresres ws the Parties may from time 1o 1ine in writing dasignate, Ifnotice (s

the addruss is SA00 C Biroet SV, Coder Rapidy, Tows 52404 Except whare tha context ettiorwise
ummmummummwmm ven on the day tecotved.
()] The fallure of either Party to cnforce strict performance of any provision of this Agreemcat shall not be
mduamlvwotiuﬂmwmmunlywmmummmumof&hhmnt

) QESteRtiDy 8,0 TIEN Mm&mhﬂﬂhmﬂi&ﬂﬂmﬂuﬁhmm
mﬁdowidwofhs filing of FCC Form 495-A as requites. by 47 CFR 64,1 195(h). [rrespective of

wy affizmative duty of MeLaodUSA wider the FCC ruls, Customer*s fatlyrs to fila FCC Form 499A, if eequired, constiutes wilify
miscondust and Customer agrees 10 indemaify and hold harmigss McLeodUSA s othwrwisy mauired b this Agroemaent.
(0] ‘This Agroomant appiles only to thioss Servises pravided divectly 1o Customer and 1ot 1o offeringa
wwwhcm Unless ocharwise sixtad [n the Agreoment, the Agreament daocs not constitute 8 jolne undertaking with
Cusoroer 1o fumish any service (o customers of Customar, McLeodUSA doss Bot undertaki 1o transmit messages, or to offer say
telecommunications service 1o uny perion or entity ather than Customer, McLaodUSA shal: hunmﬂablutywmpmlblmyﬁ:ruu
mmtofuycnmmunhuimmlmdvhmsmlubyauowuwmmy

L]
Customer’s Initials ;zsz




bt TETTTTIETIS sl n pur e W e s i T N S e
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(m)  Priprity of Provigfonx. mmIMWmMMMuhM-mmmm
precedence over the Lazguage in this Masier Scrvices Agreensent, unioes specifically stated ctharwise in those stiachments,

(@  Capions, Parsgraph cagtions wad artlcies arw solety for comvesience of reference snd shall not affect the eonstruction
or interpretation of this Agreement.

NWI‘TNESSWWEOF MMHMWSWMWHMMMMMM.

MeleadUSA Telacommunication - Lif t Inc.
ruiUioA Teiseo M aipoint Services,
By L7 By
d.o' 4% - - '
. Das _/” /f//di

S' .




McleodUSA

: ADDWUM Nold-
For ISDN Primury Rate !ntemu (PRI
Confldantial and Propristary

ThllMdndmNo.lC‘Adduwuu)hmdudbuadhwwyuaumolhwdmd
November 5, 2003 between the Pastios indicated by the signatuges below.  With the excaption of the
Effective Date, the defined terms in the Agreement romsin the same for the Addendum. This Addendum ix
effvotive November 5, 2003 (MEffective Dats™). The Addendum describes the Services, (o term of the
Addendum, the prices for the anmmmmmmmimmwm
Customer or Service-spaciflc terms sud conditions.

L Servies Descriotion;

The MdLoodUSA 1SDN Primary Rats hu-m(‘m') Servics Iy the provisic n by McLeodUSA to
Customier 0f one Or more T1's (3¢4 forth in Exhibit A, sttached heeelo) o provide eansport of ISDN
trunking from the MeLeodUSA switeh 1o Customer™s premise. Such PRI cornacts 1o the compatible trank
side of a Class 5 switch.

PRI tany be mﬂdﬂdhuyorduhlhwb;unmm

. ab(otbwcr)ehmu-rll){wdwmg)m Standard Configuration
L) B*

¢ 238+ D Back-up*

"ﬂnﬂa und 238 + D Back-np are secondary fachiities xnd require » primac, 238 + lbﬁdl.ity

B g BT, T e fervim s i | i Sctug ue of dched

: Or any subsequent Agreamant 0 the exp)
mm«%mm. wwthMo f i} o Agrestant will remain
effective untl) sxpiration of the Addendam or Bxhibits, Thix Addendum shiall sctomatically be renewod for
sdditlons] succsasive one (1) month terms unless ane pasty delivers written no+jea to the other party of an
immwmwmmwm:huﬂ:m(mdmmuumrm mhmmm-wmﬂ

Saryicss Priciog, The Customar shall pay the bllo\vlq
(-)mimdmwtmmnwm oldmdbymnomu in Exhibit A:

(b) Monthly Recurring Chargs as sated ta Exhibit A; and
(e)Anyfodm!.muhulum,morwwm.chMWh o or ageinst McLendUSA
becanse of the Services provided to Customer,

-(n} wm
(1] mdmﬂmofowvlumlmmuwmtl)unduwotm.cthyamu
. McLeodUBA that a Service Fallure has ocourad to (2) the time of restoration ar cocreotion, subject to
MeLeodUSA's receipt of svidence remsonabily acceptable 1o MMSA. nomally the recortding of &
troublo ticket, evidencing such Seevice Failuro,
(il)NoSuvbuFallunmllbcuwudbmmmmﬁmﬁummrmw
anw&ﬂniumfmcmﬁhmmamvmbm
(iii) Inthe svont of & Service Fallure undor this Addendum, Customer may roquest a billing
sdjustment as provided in Section 4(s) of the Agreement, Tha svailability anc the inount of sy billiog
acjustmont shall be mutually dewermined between McLoodUSA and Customer  However, in no svent shall
‘uvmhlh{:djuummmummdwhd-pwmtnmor&mhnlhnwownﬂy ,
0dUSA to Customer for the communication affecied by suzh Setvice Fallure,
Customes my cance] this Addendiz or any attachied Bxhib b for cause as described infl & EXHIBIT
Bectlon 13 of the Agreceent if {1) 1hw service requested in Addendum Exhibits »oos not becoms first iA a

Wholesalo/Datw/CamvienNationsl Accounts . 1 : McLeodUSA Version: 09/01/0




avallable on o befoes the ninstioth (90%) day followlag & Requiad Scevics Cito fouund oa the applicable
Bulibits, or (2) McL4odUISA fulls 1 cure any Service Fallucs within thirty (3¢) days notice of s exirtence,

?)mmbyhaummwummwm-
(4 . .

Customes agrees that all traffic routed to McLoodUSA over the fiaciiities which ara the subjest of this
agreament will be traffic to which nsither intersiats nor intrastate access chiuryes spply, according to the

of the FCC und the state PUC it the stats 10 which the traffic will tarminate. Customer sgrees
to periodically perform such traffic studies s ars necesaary to confirm this facr, and 8 immedistoly inform
MaLeodUSA if thoss studies do ot conflem the fact. .

Customer agrees not to strip, chunge, or in 2ty way manipulaie the sumber of the calling party sssosisted
with sach Indlvidual eall, and w0 maintiin oall records showing the crigloating nmbers for csch call, to the
extent thoss originating numbers sre passad to Customer with the call.

Mel,e0dUSA will use soumersially rexsonsbis offorts to challungs any sstempt by a Local Exchange
Carrler (“LEC™) to asacds access charges on Customer’s traffic provided that C ustomer's trffic s uot
subject to cither interstate or intastuts acoess chargss, according 1o the reguist ons of the FCC and the state
PUC in the state to which the traffic will tarminata. ' :

{n the event that any tegulatory body or cowt of competent jurisdiction finds s elthar lntevstate or
imrastate scoiss chargoes should apply to the inftic peised by Costomer 0 Mol.2odUSA (s "Logal
Changa™}, Customer in its sole discretion muy termnizete services kymediately without penatty or furthr
obligation to continue 10 do business under the Agroement or this Addendum. -Zustomer agress 10
indemnify and hald McLoodUSA harmless from all costs, including say sttomays foes, associated with
swch access chargs deternsinations and payments after & legal change. In the event that Customer elects to
continue to recslve yervices from McLoodUSA under the Agreement or this Addendum subsequent to the
offective duts of sy Legat Change, McLaodUSA shall bave the right to modify, on sbity days' notics, tho
prices it charges Customer by an amount not to exceod o doliar-for-dollar pess tErough of the additional
costs incurrad by MoleodUSA directly sttrinutabla to the Legal Changs, in addition, in the event of a legal
changs, MeLondUISA msy in its sole discreton re-rate and backbill Custome: 10 tho offective daty of the
wormwwcmmm if lawfully ordered by » cou T or sgency with competent

s Exhipis,
Exhibit A Priciag
- Bxhibit B« Service Order Form

IN WITNESS WHEREOF, the Pactiss have signed thix Addstidurn in duplioate o th Effective Date,

Mal.eodUSA Versioa: 09/01/01
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. :..IN THE UNITED STATES BANKRUPTCY COURT
CoL FOR THE NORTHERN DISTRICT OF TEXAS
. DALLAS DIVISION

ST .BK. NO.: 05-31929-HDH-11
TRANSCOM ENHANCED \
SERVICES, LLC

DEBTOR

Dk kW ok ok koW Rk Q * % %k W ¥
TRANSCRIPT OF PROCEEDINGS - .

ok ok ok % b ok W ok ke ke k k de ok N kK

- eopy

" BE IT REMEMPERED, that on the 29th day of March, 2008,

before the HONORABLE HARLIN D. HALE, United States Bankruptcy].

Judge at Dallas, Texas, the above-styled and numbered cause .
came on for hearing, and the following constitutes the

transcript of such procesdings as hereinafter sat forth:

PSR SO e e

[ AR E VPP X L DA 7l

UUNI, JOURE LIRS be

SRt

g77




© 10
11
12

13°

14
15
16

17

18
19

20

21
22

23

24

23

. 12

MRf STRETCH: Your Honor, to the extent
their motion depends on contacts from 8BC to Tranacoﬁ
customers, Ijll just note that there{s been absolutely
no factual‘basis undarl&ing that showing. So we would
oppose that réquest'on that basis. ’

_ | With that said, I'm happy to ﬁ?oéeed at
this pcinf based on the type of customers.

THE COURT: .Categofies or types? Okafl
ALl right. I'11 sustain the objection for the record,
and you can.pﬁbéeedﬁ

Q. (By Mr. Stretch) Your 1arges£ customers, c;n
you describe the fype'of carrier they are?

A. They're —; IXC carriers are out iargest
customers. = . ' Lo

THE COURTz. I'm sorry, Mf. ﬁirdwell.'if

just didn't hear what you said.

THE WITNESS: IXC, Inter Exchanée Carriers.

THE COURT: Thank you.

Q. (By Mr. Stretch) And when you say inter

Aéxchange carriers, and I'm not talking about sPeéific

ldentify, but you're talking about companies'that
prﬁvida'long diaténcé'gefvice on a detail basis?

A, Well, I would assume that amang 6ther things
that they do, that, yes, they do that,

Q. Okay. But you ~- you described tﬁém as an

NATIONAL COURT REPORTERS (214) 651-8393
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inter exchange carrier, and 1s my description of an
inter exchange carrier accurate?

‘A._ Give me four'description of §~ to bé honest
ﬁith you} I don't know the definition -- the correct

definition of an inter exchange”carrier.

Q. 'Okay. Wwell, I'm =- I'm using your term, but my |

understanding of that term i3 that it refers to

companies that pxovidé long distapce telephone sexvices

to.custbmérs on'a_retail basis.
A,"  Okay. . T C o8

Q.  1s that -- is that consistent with your

'understandiﬁg?

" A. Among other thinés ﬁhay do,.yes.

é; 6kay. So 1f T jusf:take:off a couple of.
carriers, can you tel)l me whether in your undeisténding
they are inter éxchange carrlers without conceding‘that
they're»q cus£0mer? o 7 - .

A. Wwell, I think that.té the exﬁént that I know
for a fact that they're inter.exchange_carrieré, yes.

Q. Okay. Do you conslder AT&T to be an inter
exchange carrier? | |

Y It would be my undarstandiné that, §as; they
are. |

Q. Okay.. What about MCiE _

A, Yes._

¢
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Q.  What abou; Sprint?
‘A. Yes. As well as Ellocal exchange carrier in:
Sprint's case., | |

Q. Correct; Angd --

‘A, It's'thé same on AT&T.

Q. Correct. I =~ okay. S0 AT&T in its capacity
is a long distance carrier. MCI in its capacity is a
long distance garrier. Spr;nt in its capacity is é
long distahcé carrier. Those are the.typés.ﬁf
éoﬁpanies that you would consider to be lon§
distance -- . =

5. Yes,.those are. | | |

Q. "~~.ihter exchange carriers? = .

A. Yes, ’ o ‘

Q. ' Okay. And'the ﬁajority pf‘yout‘érgffic -
wall, 1§t me rephrase that. How much of Transcom's,

traffic comes from inter exchange carriers?

Q. Do you'know the‘approximate answer to that? .-
A. Probably 50 percent. Somewhere in that
neighbé?hﬁod or leéa. . | |
| Q. - Okay. Have you taken any'steps to deéermine.
procilsely how mubh of your .traffic is -- comes from
inter exchange carriers of the sort I've descrlbed?

A. ﬁo.'

A. . don't know the exact anawer to that question,

NATIONAL COURT REPQRTERS (214) .651-8393
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Q.

" You have not? Could you take such steps to

determine that?

A.

'To sae where the calls ébtually originated from

or whether they originated from coﬁpanies that portions

of their business were inter exchange carriers,

Q.

To =- what I'm ~- what I'm asking you is --

ultimately what I'd like to know is whether you've .

taken any steps to determine whether -- to determine

the amount ~- the amount of traffic that Transcom:

carriers that is of the ~-< of the sort that I describe

at the beginning; made with an o:dinary hand set,

delivered to -- attached to‘public switch telephone

network

aﬁd terminated on. That softlof hand set.

A. Could we serve a customer as to what type of

traffic they were sending'ua?

Q. Yes. .

A. Is that the questién?

Q. Correct.

A. 1 suppose we éould.v T

" Q. But yoﬁ -~ have you déne that?'

A No. )

Q. Have you taken any &ther steps to detefmiﬁe how
| much traffic Transcom carriers is of the sort I've
‘described? . ‘

K A; No.

bt it
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and terminates on the PSTN?

A, Yes.

Q. S0 AT&T has raised this éiséute aﬂd threatened
to suspend service. Transcom has sought injunctive
relief. fﬁey don'flgét that. AT&& hés suspeh&édi:
se}§ica. Transcom hés then filed bankfuptcy.  Transcom
has also been the subject of a dispute ovér this same.
issue. Yet, in all of this you never took a single
step tbndeterﬁ;ne how much of yﬁur.tﬁéffié is of thisﬁ
nature? ' .4

A, In the na#ura of the traffic as far a§ rélative
to the form is not germane. What is gerﬁéne is the'u
content and the change in'cdntentland our séatuses in
fhe SP, It doesn't matter where that traffic comes
from or where it terminates.

Q. Okay. Can you answer the question, please?

- A. ;:I thought I 'did just answer the guestion.

Q. 6ka§. The question called for a yes or no
answer. In the wake eof all of that litilgation, did'
Transcom ever take a single step to determine how much
tﬁatfic is of thé natﬁre.raised in these aisputes?

A. No. .

Q. Isn't £hat because éhe vast majoéiéy of the
fraffic 13 of that nature? .

Wl

A, I don't know the answer to that &uestion’

due

YN

AL .

QTR W TIL Y
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| that correct?

on? o
A. Based oﬁ discﬁssions I've had with my chief
technology officer.

Q. . Okay. And his —~‘what is his ﬁamef

A, Chad Frazie#.', | .

é.' Okay. Angd is he-going to be -~ to yourf
knowledge, is he going'tq be testifying in this
proceeding? ' |

A. That's . that's ﬁyﬂunderstanding.

Q.  Okay.. We also discussed yesterday whether you

.have anylknowledge rega;ding what ordinary wire line

telephone companies such as SBC do to calls to enhance

sighal elarity and tb make them more efficient'

{ transmission, and you testified that you .don't have

knowledge of -- of the steps those carriers take; is

A. That's correct.  ;

0. Okay. Now, yesterday you described end user
customers, and I'm talking still about phone te phone
IP telephony. Calls that originate on the PSTN and
terminate on the PSTN. You described that the
individuals who make the call is the ultimate -
beneficlaries fhat -- of those calls., Do you ﬁémember
making that statement? ' |

A. Yes.

NATIONAL COURT REPORTERS, {214} 651-8393
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1 Q. Okay. Does Transcom pick and choose among
2 those ultimate keneficieries? Does it -~ does it

3 | decide whether to carry on individual's call versus

4 | another individual's call? . o L
5 |, A, No. T oo ' o ': B

' ’ ‘ : BRI
6 0. Is -- is it correct to say that Transcom i

T ' contracts with other carriers including intexr exchange.

"8 | carriers that we've sort of described and processas

9 |what those carriers give it? . ' oo
c 10 | A.  Yes.
11 Q. Okay. So in terms of the calls you carry, as

12 far as you're concerned -- let me rephrase that. In

13 ' | texms of the calls that Transcom carr;es, as far as B

 14 you'tre concérned they could be from anyone; is that f%
15,"¢0rrec;? | ¢§A

16 | A." That is c;rrécé.: i

‘u‘. 17~ . .Q.  One otbei point. Y;ulteétified yesterday -- é
. o

18 yésﬁerday in response to questioning-frqm Mr. Kohn that

19 | your understanding on why Transcom was an enhanced

[N AL S

20 | service provider even when it's. provzding this phone to
21 | phone IP telephony is based on your'undersfanding of

22 | what the FCC has said about the definition of an

23 | enhanced service; is that correct? e, -

, 24 A. It's the definition of enhanced service 7
ELERY L o i
25 provider as a changed person. A company that changes o
R
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thc form or content of the call, .
Q. Okay. Are there any specific FCC statement;
you have in mind?
A. Not that I recall.
Q. ‘Not that;I recall. So it's basically that -
that the change in form and content, itfa an enhaﬁcad
service; is that correct?
A. If it changes content, yeQ.
Q; .ff it dhéﬁges contenf, okay; But not
necéasarily in forﬁ. It wéuldn'tlhave to change in

form. Just the content?

Q. . Are you familiar with FCC statements to the
effect that a service is not consxda:ed enhanced if it
doas not alter the fundamental charactar of telephone
service? - _ . \

A. | Mo, I'm not familiér with that.

' b. When the dispute bektween AT&T and SBC -- I'm

Transcom entered -- entered Chapter 11, did Transcom
contact SBC to discuss any possible leads in which it

could interconnect directly and delivey phone to phorne

A. In our case some caliﬁ,.yes, jusf'change.tﬁé-
'contaﬁt - . S . .
' Q. Okay, | "
A. -~ would bhe sufficient. i

sorry -- between Transcom and AT&T arose and then when

NATIONAL COURT REPORTERS (214) 651-8393
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testimony, who dogs the TDM conversation? )

A,' That woﬁld be the first awitch at SBC.'__‘

Q. Okay. But if the conversion from the w;ve
format to a digital formgt --II'll just represent th;t
as 1/0, right? You've got thé wave being Eonvefted'to
TDM digital format by 8BC; is that correct?

A. B {Inaudible), ) : . '

Q. Okay. .;n digital formate lét's'assﬁma tﬁaﬁ
it'é‘sén£ to Transcom. Someone in here sends‘iﬁ to

frdnscom, and here's the -- and I've got a tircle here

sb'you.can find Transcom, okay. And is it at this

point that it's packetized?

VA. Yés. If it's coming in over a TDM, it would be

| packetized by their media gateway.

Q. ~ Okay. 5o I'm going to - I'li try ﬁy best fo
turn it inﬁo a couple of different ~7'ao you take --
basically'we're'taking the digitél bits at the méaia.
gatewak.and'putting‘it into these little rail cars, if
you would, It's little packets. And then they're

transported, and this may not =~ we'll get to this,.

This may -- they are transported from the media gateway

here to the media gateway here; is thét'right?
‘" A. That's correct. Over a IP network.
Q. Over a IP network. So the line may or may not

be here. It may -- may go in‘various directions, The

NATIONAL COURT REPORTERS (214) 651-83%3
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main idea is to get it -- get the -- get these little
old réil ééfs, attached to one another or not, and get
Ehem where they nead té be; is'that correct?

A. Cor;ect. Qr to én egress point, _

Q. To an egress point, Did ~—>if”£he call:isf
going té an SBC cﬁstomer'in Houston, it's going to have
to go through a media gateway on egress point as well;
isn't that.correct? ' |

A. It would but it could be Transcom's customer.
It doesn't have;to go through their egress =~ their
media gateway. It's -- T

Q. Qh, I see. 11t could -- it coﬁld be_a.media

.gateway operated by soﬁebddy else?

A, T could -- I'could do pure voice over ié.

Q. Okay. I'm‘é— I'm talking about an ordinary
lﬁelephbne customer, SB3C customer c¢onnected to the PSTN,
not == no broad.badd Eonnection'here, no broad band
éohnécficn'heie.' Just an ordinary customer with narrow
band dial-up -~ .

| A, So I'd go -~ . |

Q. -~ top of the line service. %o iﬁ'ﬁ'going'to
have to hit a media gateway? ’ o

A. ‘-Thﬁt's'correct~‘ |

Q. Is that correct? .

A. That'!s correct.

Dt it
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- 107
‘i -1 to £fix in one of the three ways you discussed with | J
2 Mr‘.xohn.. N&w. that happens only bdécause it being
3 trénsmitted over an IP network: isn't that correct?_
4 A, 'That'a correct. .
5 Q. So there's no -< so ﬁﬁé $teps that media
6 4gatewaylhas to take in terms of inserting Eéros, taking
. 7 in a new number, whatever it's doing,’it's only doing
18 because of packet 1033 that is incidental to IP base
.9 transmissions; isn't that correct? l ' |
10 A. That's correct.
11 Q. S50 -that's wﬁ;t wéuld never have to Be taken ;f
12“ the call was simply handled in the ordinafy‘coqrse and
13 .not packetizéd at all? . | i
11 A. ' That's correct. _ . B :‘ T
15 Q. So. ~- so any déterioraﬁion in call qﬁality tat
16 | comes from p;cket loss is a result of.packetizing the
17 call in the first-place; ian't that Cerectf
18 A,. That's correct.- ' ’
.19 Q. Okay. So the new content that you ﬁestified is
20 put into this call is only to replace the content that
21 |we've lost. in here; ign't that correct? | -
25_ ~ A. That's correct,
23 Q.. ‘0kay.| And the go;i, as I uﬁderstand iﬁ, bf
24 | putting the new content in it is to make it more
%" 25 palatable to the'human ear;.is tﬁat correct?.
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A. That's corract.

i

0. 1Is thers any other goal to putting that new

.content ih thers?

A, That's the major goal.
Q. . Is there any other qoél?
A Hun? '

Q. TIs there any other goal? Is theré any other
reasanyou would -- you would add those numberxs into
the call at this end? |

'A; “No.

Q.  I'm seorry? IA--‘

A. No.

Q. There is none; okay. In terms of'the‘--'thax

variety of the media gatewdy that Transcom uses - now,

you testifigd that you're not aware of anybedy else
usinglthat same gateway? | L

A >I_haven't investigataﬁ it, no;

Q. '6kay.' How many —-- how many IP telephony

providers are there right now; do you know°

A. There lS -~ I don't know the exact number, but'

there are 2 number. T
Q. Like dozens?

. A. Frobably more.

Q. - Probably more, okaf.. And you haven t actually

looked at any of the equipment they re doing to".

NATIONAL COURT REPORTERS (214) .651-8393
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SUMMARY

VarTec Telecom, Inc. (“VarTec™) seeks a declaratory ruling that VarTec is not required
to pay access charges to Southwestern Bell Telephone Company (*“Southwestern Bell”) or ény
- other terminating local exchange carrier (“LEC") whén enhanced servicé providers or other
carriers deliver calls directly to Southwesiern Bell and the other tenminating LECs for
termination or to other carriers who ultimately deliver calls directly to Southwestérn‘ Bell for-
‘ 'tennmation,'regardlgss of whcther these calls are ori gin&ed by LECs or commercial mobile
radio service (;‘CMRS”) providers, VarT e“c also requests that the Commission declare that any
attempts by Southwestern Bell or any other terminating LEC«fo coilect access charges from
VarTec in pontravention of its tariff violates sections 201(b) and 203(c) of the Connﬁunigaﬁons
Act,
VarTec is not Southwcétem Bell’s or any other terminating LEC's “customer”, as defined '
by Southwestem.BeH’s tariff and the tariffs of other LECs for such calls, because VarTec has not .
“subscribed” to Southwestern Bell’s or any other texmingting LEC’s gervices, has had no say in
~ how Southwestcni Bell’s or any other tenﬁ'inating LEC’s service is proVided, and its network is

not the “customer” premises to which Southwestern Bell or any other terminating LEC provides

{its access service.- Enhanced. service providers, such as PointOne-or Transcom, and other carriers - - -- - -

arrange for what services Southwestern Bell or any other terminating LEC provides and how
theylare provided. It is therefore those enhanced .service proﬁders and ofher carriers \;vho are
responsible for paying access charges to Southweste:_'n_ Bell and any other terminating LEC, if
applicable. |

| While calls that VarTec delivers to enhanced service providers, such as PointOne or

Transcom, or other carriers are originated by LECs, others are origiimted by CMRS providers,

e e




VarTec also seeks a declaratory ruling by the Commission that intraMTA calls that originate
from CMRS providers, transit the facilities of VarT ec, PointOne and other carriers, and then
terminate on Southwestern ﬁel]’s or any other terminating LEC’s network are “local” cail_s that |
are exempt from interstate or intrastate access charges. Section 51.701(b)(2) of the |
Commission’s rules and‘deﬁisions by both the FCC and the couﬁs make it clear that “traffic to or
frofn a CMRS network that originates and terminates within the séme MTA is subjéct to
transport and termination rates under section 23 1(b)(5), rather than interstate and intrastate
access charges.” |
VarTec also requests a ruling by the Commission that Southwestern Bell and any other

: tennihating LEC is réquircdvto péy Varch for the use of VarTec’s facilities to deliver transiting
traffic, when intraMTA calls that originate on the networks of thirdfparty CMRS cérrigrs, transit
VarTec’s network énd_the networks of P.ointOne,,Transéofn and other carriers, and terminate on
Southwestern Bell’s and any other terminating LEC's network. In the Texcom decisions, the
Commission held -that a transiting carrier like VarTec is entitled to compensation from the
terminéting carrier for the use of ité facilities to deliver transiting intraMTA CMRS (“local_")'
traffic to the tenniﬁating carrier. Southwestern Bell and any other terminating LEC may then

. seek reimbursementfoﬁwhat it'pays.VarTéc--from the originating-CMRS carriers, through - R

section 251(b)(5) reciprdcal compensation arrangements,
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PETITION FOR DECLARATORY RULING

VarTec Telecom, Inc, (“VarTec”?), pursuant to Section 1.2 of the Commission’s'mies, 47
CFR.§12, her‘éby petitions the Cornmission for a declaratory rulling that: (1) VarTec is not
required to pay access charges to Southwestern Bell Telephone Comi:any (“Southwestern Bell”)
or any other terminating LEC when enhanced service providers, such a§ PointOne or T@sdom

* Enhanced Services LLC (“Transcom”), or other carﬁers deliver calls to Southwestern Bell and
‘ the.other‘tenniﬁéting ‘LEC:s for termination, (2) any attempts by-Southwéstern ‘Bell or any- other- -
&enninating LEC to collect access.charges from VarTec in 66ntravention of its tariff violates
Sections é,Ol (b) and 203(c) of the Communications Act, (3) such calls are exempt from the
payment of access charges when they are originated by a commercial mobile radio service
" (“CMRS") provider and do not cross maj or trading area (“MTA™) boundaries, and (4)
Southwestern Bell and any other terminating LEC is required to pay VarTec for the transifing

service VarTec provides when Southwestern Bell and any other terminating LEC terminate




intraMTA'qalls originated by a CMRS provider. VarTec seeks this relief to resolve an actual

controversy with Southwestern Bell over the applicability of access charges,

BACKGROUND

For some telephén_e calls it receives, Vai'Tec pays enhanced i;lefvic':c providers, such as
~PointOne or Transcom, and other carriers to complete the calls. The calls that VarTec d.elivers‘to
such enhanced service providers o;' other carriers may be originated by a local exchange carrier
(“LEC’) or a CMRS provider. Many of these calls are intraMTA calls that oﬁginéte on CMRS
provider wireless networks. |

Accordiné to its website, PointOne operates tﬁe largest voice over Internet frotocol
(“VOIP”) network in North America and offers the only VCIP class of service in the industry.‘
VarTec has been advised by Southwestern Bell that PointOne then forwards such calls to other
carriers, such as Xspedius and McLeoﬁ. The other carriers-then send the callé to Southwestern

Bell for termination.

Similar cases exist with Transcom and other carriers. Transcom describes itself as'a
leading provider of telecommunications services worldwide with a VOIP network stretching into
China, Mexico and Latin America.”
- VarTec has no pnor lvu-u.)‘;v.ledgve- or éoﬁgr;Jl over wflat-other c;x;riersj are chosen bj -
PointOne or Transcom to deliver calls to Southwestern Bell or other terminating LECs. VarTec
has no knowledge of the contractual relationships between PointOne and these other carﬁem, or

Transcom and these other carriers. It also does not know the details of how the other carriers

have arranged for Southwestern Bell or other terminating LECs to terminate these calls,

) PointOne’s website can be found at www pointone.com PointOne is a subsidiary of Unipoint
Holdings Company, Inc. '

?  Transcom’s website can be found at www transcomus.com.




VarTec has no contraétual or other business relationship with Southwestern Bell or other
terminating LECs with respect o tﬁese calls. VarTec has not ordered gervice or facilities from
Southwesterﬁ Bell or other terminating LECs for the termination of théég calls. It is not VarTec,
but other canier;e,, that speéify the connection type, capacity, features, multiplexing and other

functions they want from Southwestern Bell or other terminating LECs for the termination of
these calls. Yet, while VarTec is not Southwestern Bell’s “cusfomer" for-these calls,
Southwestern Bell has threatehed to assess VarTec access charges. Further SBC has contacted
several of VarTec’s wholesale customers and informed them of these t&cats against the

company which has harmed and continues to harm VarTec’s relationships with its customers.

ARGUMENT
Under the Administrative Procedure Act and the Commission’s rules, the Commission
has jurisdiction to “issue a declaratory order to termfnate a controversy or to remove
uncertainty,” The applicability of access charges to the calls described in this petition now
presents a controversy that requires resolution by the Commission.
L Because VarTec is not Southwestern Bell’s or Any Other Local Exchange
Carrier’s Customer Under Access Tariffs for Calls That It Delivers To Enhanced
© Service Providers or Other Carriers, VarTec is not Required to Pay Access
.. ... -.Charges to Southwestern Bell or Any Other Terminating Local Exchange Carrier -
for such Calls '

When enhanced service providers, such as PointOne or Transcom, or other carriers
 deliver calls to Southwestern Bell or any other terminating LEC.for tcrmi_nation; regardless of
whether they are originated by LECs or CMRS providers, VarTec is not Southwestern Bell’s or

any other terminating LEC’s “customer” and therefore is not required by its tariff to pay access .

charges. According to a well-settled rule of tariff interpretation, the interpretation that is more

3 5US.C.§554(c); 47 CFR. § 1.2.




- favorable to VarTec is the onie that the Commission should adopt. “{1]f there is ambiguity in
tariffs they should be construed against the framer and favorably to users.” Associated Press
Request for Declaratox_'y Ruling, 72 FCC 2d 760, 765 (1979) (quotmg Commodltz New

Semces Inc. v. Western Union, 29 FCC 1208, 1213 (1960))

Southweéstern Bell’s federal access service tariff defines “customer” as:
[a]ny individual, partnership, association, joint-stock company, trust, corporation

or governmental entity or any other entity which subscribes to the services offered
under this tariff, including both Interexchange Carriers (ICs) and End Users.*

in order to “subscribe” to Southwestern Bell’s access service, the tariff requires the “customer”
to place an éccess orcier with Southwestern Bell that specifies all the information necessary for
“ Southwestern Bell to provide and bill for the requested servi ce.® The “customer” must provide
Southwestern Bell with information concerning the number of trunks, directionality of the
service, the entry switch, the features desired, the circuit famhty ass1gnment the “customer” -
| 'prermses, the connection type the interface group, the muluplexnng locations, and the SS7
' speciﬁcations. The tariffs of other terminating LECs contain similar langui_ige.
| VarTec has not _“subscribed'?' to Southwestern Bell's or any other terminating LEC’s
acceés services with respect to the calls at issue in thisvpetition and therefofe is nbt Southwestern -
- -Bell's or- any other.terminating LEC"s “customer” for those cajls. .VarTec has not placed an
. access order with Southwestern Bell or any other terminating LEC for the calls that enhanced
service providers, such as PointOne or Transcém; and other carriers deliver to'SOuthwesiem 'Bell

and other terminating LECs for termination. VarTec has also not provided Southwesterni Bell or

- 4 . Southwestern Bell Tariff F.C.C. No. 73, Section 2.7, Ist Revised Page 2-99, effective
- Qctober 16, 1992,

5 Id. at Section 5.2.1(B), 4™ Revised page 5-4, effectivé October 2, 2001,
¢ 1d. at Section 5.2.2, pp. 5-7.1 to 5-9, pp. 5-16, 5-17.

.




any other terminating LEC with the information its tariff requires as a prerequisite to the
provisibn of access service for such cﬁlls. Furthermore, VarTec has no control over the rcc'iucsts-
for features, functions or spcciﬁcations fhat Southwestern Bell or any other terminating LEC
receives from _enhé.ﬁced_ service providers or other carriers for the termination of these calls or
how enilanced service providers or other carriers use Southwestern Bell’s or any other
 terminating LEC’s services.

It is reasonable to require payment from these enhanced service providers or other
carriers that determine what service.Souﬂ]weste;m Bell and any other terminating LEC provides
and how it is provided, Those enhanced service providers and other carriers, not VarTec,
“subscribed” to Southwestern Bell’s access service and the services of the other terminating
LECs. This is true regardless of whether the calls are originated by a LEC or CMRS provider. It
is enhanced service provigiers, such as PointOne or Tfanscoxﬁ, and other cajﬁefs'that make

‘arrangements with Southwestern Bell and other term_inéting LEés for the termination of these
calls that are Southwestern Bell’s and the other terminating LECs’ “customers” and rcsﬁopsible
for‘paying Southwestem Bell and any other terminating LEC pursuant to its tarit"f. |

The tariff’s description of access service provides further support for this conclusion.

. -_Southwcstem-Bell’s.tari.ff defines switched access service as “‘a two-point communjcations path. .

between a customer’s prexﬁises and an end user’s premises”.7 The tariffs of other terminating
LECs contain similar language. For the calls that‘ VarTec delivers to enhanced service providers,
such as PointOne or Transcom, and other carriers,b Southwestern Bcll’s facilities and the facilities
of other terminating LECs do not connect to a VarTec premises relative to the terminating -

portion of the call, but instead connect to the premises of an enhanced service provider or

7 Id. at Section 6.1, 12" Revised Page 6-6, effective June 13, 2003..

o




another carrier. Southwestern Bell’s and any other terminating LEC’s “customer” is the

enhanced service provider or.other carrier whose facilities are directly connected to

~ Southwestern Bell’s facilities and the facilities of any other terminating LEC, and it is that

enhanced service provider or carrier who is responsiblé for paying access chargesto -

‘Southwestern Bell and the other terminating LECs.

VarTec respectfully requests that the Commissjon eliminate any uncertainty and declaré
that it is enhanced service providers and carriers other than VarTec who are responsible for
paying access charges to Southwestern Bell or any other terminating LEC for the calls at issue in'

this petition, For the calls that VarTec delivers to enhanced service providers, such as PointOne |

" or Transcom, and others, VarTec is not Southwestern Bell’s or any other terminating LEC’s

“customer”, it has not ordered or subscribed to Southwestern Bell’s or any other terminating
LEC’s access sgrvicc, it has had no say in how Southwestern Bell’s or any other terminating
LEC’s service is provided, and its network is not the “customer” premisc'sr to which
Southwestern Bell or any other terminating LEC provides its access service relative to fhe B
terminating portion of the call. Under such circumstances, it would be inequitable and coﬁtrary
to Southwestern Bell’s tariff and the tariffs of other terminating LECs for Southwéstern Bellor
any othervterminating LEC to.assess access charges.upon VarTec... . . .. .. ‘_ e
1L Southwestern Bell’s or Any Other T erminating Local Exchange Carrier’s Attempt
to Collect Access Charges From VarTec Violates Sections 201(b) and 203(c) of
the Communications Act.
Southwestern Bell is attempting to collect charges from VarTec for services ﬁrovidéd to

other carriers, rather than VarTec, This effort to collect charges by Southwestern Bell violates

Sections 201(b) and 203(c) of the Communications Act, which prohibit carriers from engaging in




such an unreasonable practice and demaﬁding compensation different frbm that set forth in their
tariffs.”

Pursuant to Rule 61.2, “in order to remove all doubt as to their proper'application, all
tariff publications must contain clear and explicit explanatory statements regarding the rﬁtes and
regul:aztioﬁs.”9 A tariff that is not clear and explicit as required by Section 61.2 renders the tariff
unreasoﬁable and in violation of Section 201(b) of the Communicaticns Act.'® If it is determined
that tﬁc terms of a tariff are unreasonable, the filed rate doctrine cannot validate such terms. '’

A tariff is also unreasonable and in violation of Section 201(b) of the Conununicationé
Act if “it contains insufficient explanatory information”,'* Southwestern Bell’s or any other
terminating LEC’s intent in promulgating its tariff regulations is irrelevant.

[Tjariffs are o be interpreted according to the reasonable construction of their

language and neither the intent of the framers nor the practice of the carrier

controls, Thus, tariffs must be able to stand on their own, without further
interpretation from the carrier.”

A carrier also violates Section 203(c) of the Communications Act if it attempts to colléct charges
in a manner inconsistent with its tariff,'
VarTec requests that the Commission issue a ruling declaring that any attempts by

Southwe;stern Bell or any other terminating LEC to collect access charges from VarTec in

oontravenixon of 1ts tanff wolates Sections 201(b) and 203(c) of the Commumcatmns Act,

B 47U.8.C. §§ 201(b), 203(c).
® 47CFR. §61.2.

19 Halprin, Temple, Goodman & Sug;ye v. MCI Telecommunications Qm_p 13 FCC Red

22568, 22574, 22576, 22585 (1998).
T 1d. at 22579.
1214, at 22574
.1 Associated Press Request for Decxara;og Ruling, 72 FCC 2d 760, 762 (1979).

" United Artists Payphone ch v, New York Telephone Co., 8 FCC Red 5563, 5564, 5567
(1993),




Nﬁwhere does Southwestern Bell’s tariff and the tariffs of other terminating LECs explicitly and
cleaﬂy state that VarTec is responsible for paying access charges on the calls VarTec delivers to
enhanced service providers, such as PointOne ;JI' Transcom, and other carriers, To the contrary,
Southwestern Bell’s tariff and the tariffs of other terminating LECs state that VarTec is not the

*“customer” responsible for payment of those charges.

II.  CMRS Provider Originated IntraMTA Calls that VarTec Delivers to Enhanced
Service Providers and Other Carriers are Exempt From Access Charges.

Section 251(b)(5) of the Conﬁnupications Act imposes a “dut{y]” on all local exchange
carriers “to establish reciproqal compensation arrangements for the transport and §ermihation of
telecommunications.” See 47U08.C. § 251(bX5). The Communicafions Act establishes a system
of negotiations .and arbitrations in order to facilitaté voluntary agreements between carriers to
implement its substantive requirements. Under the Communications Act, “ali local exchange

~carri efs are required to eétahlish reciprocal compensation arrangements in their interconnection
agregsments.”” Both the originéting carrier and the tenninating incumbent local exchange car_rief
“have a duty to negotiate in goéd faith'the terms and conditions of an‘agreemcnt that
accomplishes the Act’s goals,”'® If the originating and terminating cz;niers fail to reach an
agreement through volluntafy negoﬁations, either party may petition the relevant state pub]i‘c

" utility commission to arbitrate and resolve any open issue, The final agreement, whether

negotiated or arbitrated, must be approved by the state commission."’

15 Ppacific Bell v, Pac-West Telecomm, Inc., 325 F.3d 1114, 1119 (9" Cir. 2003) (quo_tations

and citations omitted).

16 Yowa Utils, Bd. v. FCC, 120 F.3d 753, 792 (8" Cir, 1997) (“lowa Unls Bd.™, citing 47
- U.S.C. §§ 252(c)1), 252(a)(1) _ .

'7° 1d,, citing 47 U.8.C. §§ 252(b), 252(e)(1).




As held by several courts, the “comprehensive” p;ocess set out in sections 251 énd 2521is
the “exclusive” means for establishing arrangements for reciprocal cbmpensation contemplated
by the Communications Act's substantive provisions.'® Neither carriers nor regulatory agencies
may through a tariff filing “bypass’ and “ignore” the *detailed process for interconnection sct. out
by CongreSs” in the Communications Act.'® That rule'applies with even greater force to

“unilateral” tariff filings that have not been ordered by the agency.?’

Pursuant to its rulemaking authority, the FCC in 1996 released its Local Competition

Order to implement the provisions of the Telecommunications Act of 1996,2' The FCC had to

“determine which “telecommunications” (i.e. calls) are subject to “reciprocal compensation” for
- “transport and termination” under section 251(b)(5). In this regard, the FCC distinguished
between “transport and termination” of “local” calls, and that for “long-distance” calls, the latter

- of which had historically been subject to access charges. Local Competition Order, 1033,

The FCC then “define[d] the local service area for calls to or from a CMRS network for

the purposes of applying” sections 251 and 252 including the reciprocal compensation provisions

of section 251(b)(5). Local Competition Order § 1036. The FCC determined that for these

purposes the MTA serves as the most appropriate definition for local service area for CMRS

- - 1% Verizon North, Inc. v: Strand, 309 F.3d 935, 939-(6" Cir. 2002); see alsc MCI Telecomms.
Corp. v. GTE Northwest, Inc., 4! F. Supp.2d 1157, 1178 (D, Or. 1999); see generally Pacific .
Bell, 325 F.3d at 1127 (“the point of § 252 is 10 replace the comprehensive state and federal
regulatory scheme with a more market-driven system that is self-regulated through negotiated
interconnection agreements™), Iowa Utils. Bd., 120 F.3d at 801 (noting “Act’s design to promote
negotiated binding agreemcnts”)

1% . Verizon North, 309 F.3d at 941, See also TSR Wireless, LLC v. U.S. West Communs., Ing.,

15 FCC Red. 11166, 29 (2000) (1996 Act and FCC’s implementing regulations apply
“regardless [of an inconsistent] federal or state tariff”).

2 See Verizon North Inc. v. Strand, 367 F.3d 577, 584-85 (6™ Cir. 2004) (“unilateral” tariff
filing is “a fist slamming down on the [negotiating] scales™).

¥ Implementation of the Local Competition Provisions in the Telecommunications Act of -

1996, First Report and Order, 11 FCC Red 15499 (1996) (“Local Competition Order™).
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traffic. Id. Th'e FCC concluded that “section 251(b)5) rec';iprocal comp_ensation”, and not “accéss
charges” would apply “to traffic that originates and terminates within a local calling area”.* |
Local Competition Order § 1034. “Accordingly, traffic tb or from a CMRS nctwork that

ori ginates'and vterminates‘ within the same MTA is subject to transport and termination rates

under section 251 (b)(5), rather than interstate and intrastate access charges.”?® Local

- Competition Order ¥ 1036. The FCC ruliz_lgs described above are codified at 47 CFR.§

51.701(b)(2).
| Every federal court to consider the issue has ruled that indirect interconnection through a
transiting carrier like VarTec does not convert intraMTA “local” calls into “long distance” calls

for which the tfansiting carrier must pay access charges or other compensation for transport or

termilnatién. by other carriers. For example, in 3 Rivers Telephone Cooperative, Inc. v, U.S.

West Communications. Inc., the court reasoned that the FCC’s Local Competition Order "‘makes

no distinction between such traffic [i.e., traffic delivered over a direct connection] and traffic that
flows between a CMRS carrier and LEC in the same MTA that also happens to transit another
carrier’s facilities prior to termination.”** The court held that, accordingly, “Qwest is not liable to

plaintiffs for terminating access charges on CMRS (wireless) traffic that both originates and

2 The Eighth Circuit has affirmed the FCC’s determinations to require LECs to charge rates for
the use of their networks to transport and terminate *local” calls that differ from the rates they

are permitted to charge for the transport and termination of “long distance” calls. Competitive

Telecomms. Ass'n, v. FCC, 117 F.3d 1068, 1073 (8™ Cir. 1997). _
See also Local Competition Order, 11 FCC Red. at 16016, § 1043 (“[w]e reiterate that traffic -
between an incumbent LEC and a CMRS network that originates and terminates within the same

MTA (defined based on the parties’ locations at the beginning of the call) is subject to transport
and termination rates under section 251(b)(5), rather than interstate or intrastate access charges™).

24 3 Rivers Tele, Coop. v. U.S. West Communications, Inc., 2003 U.S, Dist, LEXIS 24871 at

*67 (D. Mont, 2003) (“3 Rivers”). Accord, Union Tel. Co. v. Qwest Corp,, slip op., No. 02 CV

209B at 26, 34 (D. Wyo. Sept. 19, 2003).




terminates in the same MTA.”? In Atlas Telephone Co. v. Corporation Commission of

: leahoma,.the court held that the FCC’s classification of “mobile intraMTA traffic” as “local”
as opposed to “toll” (i.e., interexchange or long distance) ﬁaﬁic applies “without regard to
whether those calls aré delivered via an intermediate car‘rif:r.”z‘s

The rulings by the FCC and the courts discussed above Iﬁake it clear that neithgr

Southwestern Bell nor any o-ther terminating LEC is entitled to tariffed long distance access
charges for transporting and terminating intraMTA (i.e, local) calls placed by end usef customers.
c;f third-party ﬁ/ireless carriers to end user customers served by Southwestern Bell or any other
terminating LEC that transit VarTec’s facilities. Instead, Southwestern Bell and any other
terminating LEC may seek section 251(b)(5) compensation, pursuant to negotiated or arbitratéd
(should negotiations fail) interconnection égreements, from the third-party wireless carriers
sqrving the end user customers placing the calls, Accordingly, VarTec respectfully requests a

‘ruling by the FCC declaring that CMRS provider originated intréMTA calls that VarTec delivers

to enhanced service providers, such as PoiniOne_ or Transcom, and other 'carriers'are exempt

from Southwestern Bell’s and any other terminating LEC’s tariffed access charges. -
IV.  Southwestern Bell and Other Terminating Local Exchange Carriers Are Required
to Pay VarTec for the Transiting Service VarTec Provides When Southwestern

Bell and the Other Local Exchange Carriers Terminate IntraMTA Calls .
" "Originated by a CMRS Provider.

* The FCC addressed the compensation due transiting carriers like VarTec in its Texcom

decisions.”’ At issue were intraMTA. calls that originated on the networks of third-party carriers,

3 Rivers at *68-69.

: '25 Atlas Telephone Co. v. Corporation Cogmxsszon of Oklahomg, 309 F. Supp 2d 1299 1310
(W.D. Okla, 2004).

a Texcom, Inc.v. Bell' Atlantic Corp., 16 FCC Red. 21493 (2001) (“Texcom Qrder”), recon,

denied, 17 FCC Red. 6275 (2002) (“Texcom Reconsideration Order”).

o




transited the network of Defendant GTE North, and terminated on the network of Complainant -

Answer Indiana, a CMRS f:rovider. Texcdm QOrder, § 1. The FCC held that a transiting carrier
“may charge a terminating cam'-er for the portion of facilities used to deliver transiting _trafﬁb 1o

. the tErminating carrier. Thﬁs, GTE North may charge Answer Indiana for the cost of the portion
of these facilities used for trénsiting traffic, and Answer Indiana may seek reimbursement of
these costs from originating carriers through reciprocal compensation,”?*

The facts presented by this petition are similar to those in the Texcom decisions.

IntraMTA calls that ongmate on the networks of ﬂ'urd—party CMRS carriers, transit VarTec §
network and the networks of enhanced service providers and other carriers, and terminate on
* Southwestern Bell’s network and the networks of other terminating LECs. - Consistent with the

" Texcom decisions, VarTec requests that the FCC declare that the terminating carrier,

Southwestern Bell or any other terminating LEC, is requjred to pay VarTec¢ for the use of -
VarTec's facilities to deliver transiting traffic to the termmatmg carrier. Southwestern Bell and

any other terminating LEC may then, consxstent with the Texcom declsmns seek re:mbursement

of these costs from the originating CMRS carriers, through section 251 (bX(5) reciprocal

compensation.

- CONCLUSION - -

For all the reasons set forth above, the Commission éhould enter a declaratory ruling that:
(n VarTec is not required to pay access charges to Southwestern Bell or any other terrninaﬁng
LEC when enhanced service providers, such as PointOne or Transcom or othef carriers deliver -
the calls to Southwestern Bell and the other terminating LECs for termination, (2) any attemi:g

by Southwestérn Bell or any other terminating LEC, to collect access charges from VarTec in

%8 Texcom Reconsideration Order, 17 FCC Red. 6275, 9 4, citing 47 U.S, C § 251(b)(5) and 47
CER. §51.701.
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" 4
contravention of its tartff violates seéﬁons 201(b) and 203(c) of tkc Communications Act, (3)
such calls are exempt from the lpa’ymcnt of access charges when l'lhey- are originated by & CMRS
provider and do not cross MTA boundaries, and (4) Sﬁuthwester!: Bell and any other tenminating |
LEC is required to pay VarTec for the transiting service VarTec i)rovides when Southwestern |
Bell and ﬁmc other terminating LECs terminate inttaMTA calls oz%‘igina;ed bya CMI_{S providet.

o Respectfully submi itcd.

Ny 0

Michael G. Hoffmhn£sd,

Chief Legal Officer / Executive Vice President
VarTec Telecom, Inc.

1600 Viceroy

Dallas, TX 752352306

Tel: (214) 424-1000

Fax: (214) 424-1501

|

August 20, 2004
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SUMMARY

Grande seeks a declaratory ruling to resolve actual controversies that have arisen betwegn

Grande and several other local exchange carriers (“LECs”) regarding the proper treatment of
traffic terminated to end users of interconnected LECs through Grande which customers of

Grande have certified as enhanced services traffic originating in voice over Intemet Protocol
(“VoIP”) format. Specifically, the Commission should declare, where a LEC receives a self-
certification from its customer that the traffic the customer will send is enhanoced services, VoIj
originated traffic (“Certified Traffic”):

. that the LEC properly may rely on the customer’s self-certification when the LEC make
decisions about how to route Certified Traffic for termination;

. that the LEC, where it has no information to conclude that the certification is inaccuratd
may offer the customer local services and send Certified Traffic to other terminating LECs,

where it is destined for an end user of another LEC, over local interconnection trunks, unless and

until the Commission decides otherwise in the IP-Enabled Services or Intercarrier
Campensation ralemakings or in another proceeding; and

. that other LECs, receiving Certified Traffic over local interconnection trunks from the
LEC, are to treat the traffic as local traffic for intercarrier compensation purposes and may not
assess access charges against Certified Traffic, unless the Commission decides otherwise in the
IP-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding.

The Commission should make these declarations applicable to all Certified Traffic regardless o

whether the end points of the traffic are in the same or different states.

The Commission has consistently maintained that enhanced and information services are

not subject to access charges and repeatedly has taken a “hands off” approach to the regulation
enhanced/information services for the purpose of encouraging its development of such services
and related technologies. This exemption from access charges has been extended to IP-

telephony services, except where the Commission has expressly found otherwise. The

Commission has carved out two very narrow exceptions to the general exemption, both of which

underscore the general applicability of the exemption and neither of which is applicable to Vo[P-

DCOI/MILLBA/234946.8 1
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originated traffic. Accordingly, both in practice and under existing law and precedent, VolP-
originated traffic is exempt from access charges.
In order to ensure that enhanced/information service provider in actuality receive the

exemption from access charges to which they are entitled, a LEC must be permitted to rely on a

customer’s self-certification that traffic being sent for routing or termination is
enhanced/information services traffic, provided a LEC does not have information that would
require it to conclude that the certification is inaccurate. Imposing obligations on LECs beyon
receipt of a customer certification would be overly burdensome and likely result in an
evisceration of the enhanced services access charge exemption. Permitting a LEC to rely on
customer self-certification, except where the LEC has information to conclude the certification is
inaccurate, appropriately balances the exemption’s underlying purpose of fostering
enhanced/informétion services with a reasonable assurance as to the qualifying nature of traffi¢.
Thelneed for the requested rulings is both pressing and clear. Despite Commission
statements that IP telephony traffic generally is exemﬁt from access charges and the fact that

Certified Traffic is represented as undergoing a net protocol conversion, a number of LECs

=

contend that such traffic is nevertheless subject to access charges. These carriers are billing fo

access charges and, at least in one case, are threatening to block all traffic coming over local

interconnection trunks if the access charges are not paid. The requested declaratory ruling wi)
prevent LECs from usurping the Commission’s domain and assuming the role of self-arbiter
whether traffic is properly treated as telecommunications or enhanced/information services

traffic. Commission declaration will resolve the controversies Grande has with these other LECs
and clarify an important issue of national importance, preventing a fragmented and potentially|

conflicting approach in this area.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of

Petition for Declaratory Ruling WC Docket No.
Regarding Self-Certification
of IP-Originated VoIP Traffic

PETITION FOR DECLARATORY RULING OF GRANDE COMMUNICATIONS, IN(.L,‘.

Grande Communications, Inc., and its operating subsidiaries and affiliates (collectively
“Grande”), pursuant to Section 1.2 of the Commission’s Rules, 47 C.F.R. § 1.2, respectfully
petition the Commission for a declaratory ruling that Grande, a local exchange carrier (“LEC”),
is permitted to rely upon a customer’s self-certification that the traffic sent to Grande for
termination is enhanced services traffic. More specifically, the Commission should rule that

Grande is permitted to rely upon a local customer’s certiﬁcéttion that the Voice over Internet

w2

Protocol (“VolP™) traffic being sent, at a minimum, originates in IP format at the calling party
premises and therefore undergoes a net protocol conversion before being terminated on the
public switched telephone network (such traffic being referred to herein as “Certified Traffic”),
provided that Grande has no reason to conclude that the certification is inaccurate.

Grande requests an ancillary ruling that, based upon such certification, Grande may

properly sell such customers local services and that, when Grande does so, the Certified Traffic
carried over those local services is exempt from access charges. Grande seeks these rulings in
order to resolve actual controversies with other LECs over the applicability of access chargesto
Certified Traffic. The requested rulings would resolve the controversies whether Grande (or

another entity) has an obligation to pay access charges for Certified Traffic or whether

DCO1/MILLBA/234946.8



terminating LECs must treat Certified Traffic as local traffic unless and until the traffic is
demonstrated or deemed to be something other than enhanced service traffic.

INTRODUCTION AND BACKGROUND

Grande is a Texas-based company that, through its certificated affiliates and operating
subsidiaries, provides retail and wholesale intrastate and interstate telecommunications service;
for Texas customers, including residential and commercial high-speed internet access, local
long distance telephone services, and digital cable services. Grande’s certificated affiliates an
operating subsidiaries and are “telecommunications carriers” under the Communications Act gf
1934, as amended, 47 U.S.C. §3(44). Grande’s principal place of business is San Margos, .Texas.
Grande provides facilities-based local exchange and other telecommunications services in

Austin, Corpus Christi, Dallas, Houston, Midland, Odessa, San Antonio, San Marcos, and Wa

— CJ
=]
o

as well as other Texas communities, comprising a broad network of cities and communities in|*

=

Texas. Today, Grande competes with incumbent local exchange carriers, such as Southwester
Bell Telephone Company, as well as Time Warner, Xspedius, AllTel, and other carriers. Gragde
also provides cable, internet access, and data services within its service area and utilizes its own
high-capacity fiber-optic network to do so.

Among the services provided by Grande are so-called “termination services.” Grande
provides termination services by accepting traffic from incumbent LECs (“ILECs”), competitjve
LECs (“CLECs”), interexchange carriers (“IXCs”), enhanced service providers (“ESPs™), and|
other carriers and providers that it terminates to its own end user customers. Grande also
provides termination services by accepting traffic from its IXC, ESP, and other provider
customers and forwarding it to other local exchange carriers for termination to their end user

customers. It is the latter method of providing termination services, in the particular

DCO1/MILLBA/234946.8 5



circumstances described below, that raises the issues Grande hopes to resolve through the filing|
of this Petition. '
It is no secret that, in the communications marketplace today, there are a ﬁumber of
providers who offer customers the ability to originate traffic in Voice over Internet Protocol
(“VoIP”) format and complete calls to the public switched network, both locally and long
distance.! To date, asl explained further herein, the Commission has assumed jurisdiction over
such VolIP-originated traffic, and the question, which has not yet been resolved, over whether
this traffic is properly categorized under the Communications Act as information services or
telecommunications services.” Such classification, of course, will help and is even necessary to
address a variety of important ancillary questions, including the intercarrier compensation
applicable to VoIP. In the interim, however, the Commission has stated that “IP telephony [is]i;

generally exempt from access charges . . ..

During this interim, while the Commission IP-Enabled Services and Intercarrier
Compensation proceedings are pending, of course, it is.necessary for providers of enhanced anﬁ
i

VolIP-originated services to find a means to complete their calls destined for end users on the

public switched telephone network (“PSTN”) and this means handing the traffic off to local

! See, e.g., http://vonage.com/help_vonage.php (describing how Vonage gives a customer
“local and long distance calling anywhere in the US (including Puerto Rico) and Canagla
for one low price . . . [using the customer’s] existing high-speed Internet connection
(also known as broadband) instead of standard phone lines.”); ;
hitp://www.sunrocket.com/; http://www.cytratel.com/services.html; :
http://www .centricvoice.com/services.asp.

g See Vonage Holdings Corporation Petition for a Declaratory Ruling Concerning an n
Order of the Minnesota Public Utilities Commission, Memorandum Opinion and Order,

WC Docket No. 03-211, FCC 04-267 (rel. Nov. 12, 2004).

? Developing a Unified Intercarrier Compensation Regime, Notice of Proposed
Rulemaking, 16 FCC Red 9610, 9613 (2001).
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exchange carriers. Some incumbent L.ECs have taken the position, despite the Commission’s
statements about the general treatment of IP telephony, that such traffic is subject to terrninatin:g
access charges simply because it touches the PSTN, completely ignoring whether the traffic
undergoes a net protocol conversion or otherwise includes enhanced functionalities. In short, l
these ILECs wish to prejudge the questions pending before the Commission regarding regulatdj:ry
classification and intercarrier compensation which have been raised in the Commission’s IP-
Enabled Services and Intercarrier Compensation ralemakings among other proceedings, and .
apply them to the period prior to those proceedings’ resolution. Through this Petition, Grande:
seeks a resolution to current controversies to gain guidance about how to address and hand]e
VolP-originated traffic delivered to it for termination now. .
Grande, acting as a local exchange carrier, is terminating traffic for certain customers
which the customers have self-certified as enhanced services traffic (“Certified Traffic”). In
particular, the customers have self-certified that the traffic, which is terminated in time-divisic:)n '
multiplexed (“TDM”) format, originates as IP telephony traffic in Voice over IP (“VoIP”)
format. See Exh.1 (representative form used by Grande for customer self-certifications). Grande
requests the self-certification as a condition of providing local service when a customer indicates

that it is sending traffic that originates as VoIP to Grande for termination. As such, by definition,

the traffic is enhanced services traffic as defined in 47 U.S.C. § 153(2) because it undergoes a

net protocol conversion.’

4 See, e.g., Petition for Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony
Services are Exempt from Access Charges, 19 FCC Red 7457, 7461, 9 7 (2004) (certain
services that involve no net protocol conversion are information services); Non-
Accounting Safeguards Order, 11 FCC Red 21905, 21957-58,94 106-107 (1996) (certain
services that involve no net protocol conversion are information services); Amendment to

Sections 64.702 of the Commission's Rules and Regulations (Third Computer Inquiry);
...Comt'd

DCOI/MILLBA/234946.8 7



Certified Traffic is sent to Grande over facilities dedicated to its individual customers,
such as T-1s. As a result, all Certified Traffic is easily identified as such when Grande receives
it. Grande sorts all of the Certified Traffic by destination and, if Grande does not terminate
Certified Traffic to one of its own end users, Grande forwards the Certified Traffic with all
signaling received by Grande, e.g. calling party number (“CPN”), to the local carrier that serves
the end user or perfonlns a transiting function for other LECs. Typically, this second LEC is an
ILEC. When Grande forwards the Certified Traffic to other local carriers for termination, it
sends it over local interconnection trunk groups, and the Certified Traffic is mixed in with other
local traffic. When Certified Traffic is sent to ILECs with whom Grande has reciprocal
compensation arrangements, Grande pays the ILECs reciprocal compensation for the termination
of billed Certified Traffic to the called party or exchanges it on a bill and keep basis, as it does
with other local tl;afﬁc, depending on the interconnection ja,rraa}gements.5

Several ILECs have begun assessing access ;:harges- against Grande for Certified Traffic.
For example, Alltel Communications Products (“AIltei’.’), disputes Grande’s delivery of the
Certified Traffic over local interconnection trunks since Grande first began sending Certified
Traffic to Alltel late in 2004. Grande has disputed all of Alltel’s bills for access charges for

Certified Traffic, and Alltel has summarily denied all of Grande’s claims. Furthermore, Alltel

has informed Grande that it reserves the right to block the Certified Traffic if Grande does not

and Policy and Rules Concerning Rates for Competitive Common Carrier Service and
Facilities Authorizations Thereof; Communications Protocols under Sections 64.702 of
the Commission’s Rules and Regulations, 3 FCC Red 1150, 1157-58 99 53-57 (1988)
(services undergoing net protocol conversion should be treated as enhanced by
interconnecting carriers).

5 If the carrier to whom Grande send the Certified Traffic directly performs a transiting
function and forwards the Certified Traffic to a third LEC, then Grande may instead pay a
transiting charge, again depending on the interconnection arrangements.
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pay the disputed charges. Notably, if Alltel attempts to block the Certified Traffic, it will have’
no practical choice but to block a/l traffic that Grande is sending to Alltel over the affected
interconnection trunks, whether VoIP-originated or circuit-switched originated, for termination.
Self-help, such as that threatened by Alltel, would disrupt the service of many of Grande’s
customers, not just the customers delivering VoIP-originated traffic.

Alltel, and presumably other LECs that are assessing access charges for the Certified
Traffic, claims the calls are interexchange calls subject to access charges apparently based solely
on the originating line information of the Certified Traffic, such as CPN, and the fact that the
traffic is terminated on the PSTN. Access charges, of course, are much higher than regiprocal
compensation rates. Grande maintains that its treatment of the Certified Traffic as non-access
local traffic is proper because the customers have certified, in essence, that the traffic undergoes
a net protocol conversion and is thus enhanced or information services traffic, as described
above. In these circumstances, it is Grande’s position that the customer is entitled to purchase
local service from Grande to access the local PSTN.

Grande seeks the following rulings:

* that a LEC properly may rely on customer self-certifications that the TDM traffic they are
sending to the CLEC originated in a VoIP format (or is otherwise enhanced services traffic)
when the LEC makes decisions about how to route such traffic for termination, i.e., whether to
send such traffic to other LECs over access or local interconnection trunks, provided the LEC
does not have information to conclude that the certification is inaccurate;

. that a LEC, where it receives such certification and does not possess information to
conclude that the certification is inaccurate, may offer the customer local services and send the
traffic to other terminating LECs, where it is destined for an end user of another LEC, over local
interconnection trunks, unless and until the Commission decides otherwise in the /P-Enabled
Services or Intercarrier Compensation Rulemakings or in another proceeding; and

. that other LECs, receiving Certified Traffic from such a LEC over local interconnection
trunks, are to treat that traffic as local traffic for intercarrier compensation purposes and may not

assess access charges for such traffic, unless and until the Commission decides otherwise in the
1P-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding.

DCO1/MILLBA/234946.8 9



The rulings that Grande seeks are consistent with and promote existing Commission policy and
rules and prior decisions. Further, the rulings, which are urgently needed, will also prevent
ILECs from prt;judging the proper regulatory treatment of VoIP-originated traffic under
consideration in current Commission rulemakings. The Commission, therefore, pursuant to
Section 1.2 of'its Rules, should issue the requested ruling and resolve the current controversies
between Grande and other carriers regarding Certified Traffic.
ARGUMENT

In an effort to further its policy of promoting the development of enhanced and
information services, the Commission has long maintained that enhanced and information
services are not subject to access charges. The access charge exemption has been reiterated on

many occasions and, as a general matter, has been extended to IP telephony services, except

where the Commission has expressly found otherwise. Services that satisfy the criteria in the

'
'

self-certifications that are the subject of this petition Iare enhanced or information services, and
thus exempt from access charges. |

Sound_ policy requires that local carriers, such as Grande, should be entitled to rely on
self-certifications from customers, absent specific knowledge that such self-certifications are not
accurate and that the Certified Traffic is not, in fact, enhanced according to the Commission’s
rules and decisions.® A ruling finding that Grande and other local carriers properly may rely on

self-certification from the customer as to the nature of Certified Traffic would not only be

6 By filing this Petition and seeking a ruling regarding the written self-certifications
described herein, Grande does not mean to imply that self-certifications in other forms
{e.g., in correspondence as opposed to contracts, or verbal versus written) that a
customer’s traffic is enhanced, absent known facts to the contrary, may not also be an
adequate basts for a local carrier selling a self-certifying customer local services, treating
that customer as an enhanced service provider, and handling its traffic as enhanced
services traffic.
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consistent with existing policy, but would most effectively serve the goals behind that policy. -
Imposing obligations on local carriers over and above self-certification would result in carriers
being required to exhaustively police all of the traffic sent to it for termination or, the more likely
outcome, frustrate the continued growth and development of VoIP applications. Permitting
carriers to rely on customer certification would invoke the already widely utilized
telecommunications practice of self-certification. Self-certification is an established and integral
part of telecommunications regulation and enforcement already and, as such, this approach is
perfectly consistent with existing industry practice.

For the foregoing reasons and as amplified below, the Commission should issuge tht;
requested rulings. The Commission, consistent with its other rulings regarding its jurisdiction
over IP Telephony, should make clear that it applies to all VoIP-originated traffic that falls
within the certifications described herein, even if the end points of the traffic are within the same

state.

I. THE ENHANCED SERVICES EXEMPTION AND ITS APPLICATION TO
MOST FORMS OF IP TELEPHONY,

A. The Distinctions between Basic and Information Services, on the One Hand,
and Basic and Telecommunications Services, on the Other.

In the Commission’s Computer Inquiries line of decisions from the 1970s and 1980s,’ the

Commission first created a distinction between basic services and enhanced services. A basic

! See Regulatory and Policy Problems Presented by the Interdependence of Computer and
Communication Services and Facilities, Docket No. 16979, Notice of Inquiry, 7 FCC 2d
11 (1966); Regulatory and Policy Problems Presented by the Interdependence of
Computer and Communication Services and Facilities, Docket No. 16979, Final Decision
and Order, 28 FCC 2d 267 (1971); Amendment of Section 64.702 of the Commission's
Rules and Regulations, Docket No. 20828, Tentative Decision and Further Notice of
Inquiry and Rulemaking, 72 FCC 2d 358 (1979); Amendment of Section 64.702 of the
Commission's Rules and Regulations, Docket No. 20828, Final Decision, 77 FCC 2d 384

(1980) ("Computer Il Final Decision"); Amendment of Section 64.702 of the
...Cont’d
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service is transmission capacity for the movement of user information without any net change in
form or content, whereas an enhanced service contains a basic service component underlying the
offering but also involves some degree of data processing (e.g., information storage or retrieval,
or a net protocol conversion) that changes the form or content of the transmitted information.®
As a general matter, providers of basic communications services have been subjected to
regulation (under Titlé 11 of the Communications Act) and the payment of access charges,
whereas the provision of enhanced services which, in effect, added an applications layer to the
underlying communications network platform, has been free from regulation, including

certification requirements.

In the Telecommunications Act of 1996 (the 1996 Act),” Congress codified definitions of
the terms “telecommunications,” “telecommunications service,” and “information service.”'"
Subsequently, in the Commission’s, Non-Accounting Safeguards Order, the agency determined

that the statutory term “telecommunications service” is practically synonymous with the

Commission’s Computer Inquiries definition of a basic. service, and the statutory term

Commission's Rules and Regulations, CC Docket No. 85-229, Report and Order, 104
FCC 2d 958 (1986) (subsequent cites omitted) (collectively the “Computer Inquiries ).

B Computer Il Final Decision, 77 FCC 2d at 419-22. Amendment to Sections 64.702 of the
Commission's Rules and Regulations (Third Computer Inquiry), and Policy and Rules
Concerning Rates for Competitive Common Phase Il Carrier Service and Facilities
Authorization Thereof, Communications Protocols Under Section 64.702 of the
Commission’s Rules and Regulations, CC Docket No. 85-229, Report and Order, 2 FCC

Red 3072, 3081-82, paras. 64-71 (1987)
? Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).

10 47 U.S.C. §§ 153(20), (43), and (46).

DCOUMILLBA/234946.8 12



“information service” is similar to the definition of an enhanced service."' The Commission
found that, like basic services and enhanced services, telecommunications services and
information s;arvices are separate and distinct categories, with Title II regulation applying to
2

telecommunications services but not to information services.'

B. Creation of the Enhanced Services Access Charge Exemption.

Consistent with the regulatory distinctions fashioned by the Commission, and later
codified by Congress, the Commission has proceeded to ensure that enhanced.and information
services are and have been free not only from regulation but also from indirect treatment as
telecommunications services. Most importantly, this approach led to the detenninétiox; in 1983
that enhanced service providers would be exempted from interstate access charges for such
services, and were eligible to terminate to the PSTN through the purchase and use of local
telecommunications services.”> This exemption was granted in light of the fact that providers of
enhanced services (which had an underlying communications component) were seen to be
operating in a volatile and developing industry, and that such providers and the growth of |
advanced technologies like the Internet and IP-enabled applications generally would suffer if

access charges were imposed on such offerings. The Commission specifically retained the

H Non-Accounting Safeguards Order, 11 FCC Red at 21905, 21955-58 (1996). See also
Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Red 11501,
11507-08, 11516-17 (1988) (“Report to Congress”™).

2 Stevens Report, 13 FCC Red at 11507-08.
1 MTS and WATS Market Structure, 97 FCC 2d 682, 715 (1983).
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exemption on several occasions over the next fifteen years,'* supporting it indirectly on

numerous other occasions.

b

C. Commission Examination of Access Charges As Applied to VoIP.

In 1998, the Commission issued a Report to Congress on Universal Service in which the
Commission for the first time engaged in a tentative and preliminary discussion whether certain
types of IP-enabled applications, specifically, IP-voice telephony or VoIP as it is now better
known, could be categorized “telecommunications” or “telecommunications services” under the
Communications Act or whether these fell outside those c:altegories.[5 The Report to Congress
also tentatively entertained whether any providers of IP telephony should be subject to access
charges. The Commission reached no definitive conclusions regarding the regulatory
classifications of any type of IP telephony as information or telecommunications service,
observing with respect to phone-to-phone IP telephony that:

[b]ecause of the wide range of services that can be provided using
packetized voice and innovative CPE, we will need, before making
definitive pronouncements, to consider whether our tentative
definition of phone-to-phone IP telephony [as telecommunications]
accurately distinguishes between phone-to-phone and other forms

" of IP telephony, and is not likely to be quzckly overcome by
changes in technology.'®

In short, the Commission left unresolved basic questions regarding the regulatory

categorization of all IP-enabled telephony products, maintaining its “hands off” regulatory

14 Amendment of Part 69 of the Commission's Rules Relating to Enhanced Service
Providers, 3 FCC Rcd 2631, 2631 (1988); Access Charge Reform, 12 FCC Red 15982,
16133 (1997).

1 Report to Congress, supra, 13 FCC Red 11501. Specifically, the Commission looked at
phone-to-phone IP Telephony where the protocol conversion occurred within IP
gateways, and computer-to computer IP Telephony where the protocol conversion
occurred within the users’ equipment.

e Id. (emphasis added).
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approach first adopted in 1983. In doing so, the Commission also noted that technology
regarding IP-enabled applications was developing so rapidly that any regulatory classifications it
might venture to adopt were as likely as not to be quickly made obsolete, something the
intervening six years have revealed to be prescient.

Since the Commission issued its Report to Congress, the Commission has commenced a
comprehensive rulemaking to examine myriad aspects of IP-enabled services, including VoIP.
Among the subjects is the proper compensation between carriers for carrying and exchanging IP-
enabled services and whether enhanced service providers should be subject to access charges.'’
That rulemaking is still pending, as is further development of the Commission’s treatment of IP
Telephony services for intercarrier compensation purposes. However, in commeneing its
pending rulemaking on intercarrier compensation issues, the Commission reiterated that, under
current Commission policies and practice, “IP telephony [is] generally exempt from access
charges .. .”'*

To date, the sole instances in which the Commission has departed from its hands off
approach to IP-telephony and VoIP has been two very limited rulings. Specifically, on Apnl 21,
2004, the Commission concluded in the AT7&T VoIP Declaratory Ruling that a certain form of IP

% In making this

telephony were telecommunications and subject to access charges.
determination, however, the Commission emphasized that its decision was narrow and that its

finding that the traffic was telecommunications services traffic subject to access charges was

7 In the Matter of IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Red
4863, 9§ 61-62 (2004).

Developing a Unified Intercarrier Compensation Regime, Notice of Proposed
Rulemaking, 16 FCC Rcd 9610, 9613 (2001).

Petition for Declaratory Ruling that AT&T s IP Telephony Services Are Exempt from
Access Charges, WC Docket No. 02-361, FCC 04-97, Order (Apr. 21, 2004).
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limited to situations where, for 1+ dialed calls, internet protocol is used solely for transmission
purposes and there is no net protocol conversion, and there are no enhanced features or
Junctionalities enabled by the use of IP.*° Because of the extremely narrow ﬁndiﬁg inthe AT&T
VolP Declaratory Ruling, it does not abrogate the Commission’s fundamental position under
current law of not regulating IP-enabled telephony applications and holding those services free
from access charges. |

More recently, the Commission issued a second declaratory ruling finding other services
subject to access charges in response to a separate AT&T petition.”' In this situation, AT&T
sought a ruling that a certain type of prepaid calling card service was an information service
because an advertising message was inserted in calls made with AT&T's prepaid calling cards.*
The Commission found that these factors did not alter the fundamental character of the calling
card service, and ;chat AT&T's service is properly classified as a telecommunications service.
Again, the éonirﬁission, as in the AT&T VolP Decla'ratomz Ruling, made clear ‘that. its decision
was extremely narrow. Indicative of the very limited ;cope of the Commission’s ruling, the
Commission declined to extend its ruling to a variant of AT&T’s pre-paid calling service that

used Internet protocol transmission, deferring this question to a rulemaking it instituted

0 1d918.

2 AT&T Corp, Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card
Services, WC Docket No. 03-133, 20 FCC Rcd. 4826 (2005).

2 As explained by the Commission, “During call set-up, the customer hears an
advertisement from the retailer that sold the card. Only after the advertisement is complete can
the customer dial the destination phone number. Other than the communication of the advertising

message to the caller, there is no material difference between AT&T's "enhanced" prepaid
calling cards at issue in this Order and other prepaid calling cards.” 7d. at § 6 (footnotes
omitted).
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3

simultaneously with the 2005 declaratory order.”” Instead, the Commission “limited [its]

decision in this Order to the calling card service described in AT&T's original petition,”*
In summary, to date, the Commission as a general matter has exempted enhanced and
information services from treatment as telecommunications services and from being subject to

access charges. This exemption, as a matter of practice, has applied to IP-telephony, including

VolIP, with exceptions that the Commission has been careful to articulate in extremely limited

fashion.

11. SERVICES AS DESCRIBED IN THE SELF CERTIFICATIONS RECEIVED
FROM GRANDE’S CUSTOMERS MEET THE ENHANCED SERVICES
DEFINITION AND, UNDER CURRENT LAW AND REGULATION, ARE

'EXEMPT FROM ACCESS CHARGES. '

As discussed in the Introduction and Background section, Grande, among other things,
sells local and interexchange termination services in Texas. Certain customers, seeking to
purchase Grande’s local services to terminate VoIP-originated traffic, have informed Grande tt‘latv
the traffic that would be sent using the desired Grande services is enhanced services traffic, i.e.,
traffic that, at a minimum, undergoes a net protocol conversion {apart from any other enhanced
capabilities that may be made available to end users of the service). Specifically, Grande
requires these customers, whether they themselves are the VoIP providers or are an intermediate
provider, to attest that the voice traffic delivered to Grande for termination as TDM traffic

originated in IP protocol at the premises of the calling party. See Exh.1.

3 “In the second variant of the service, the service provided to the customer is the same as
the service described in the original petition, but some of the transport is provided over AT&T's
Internet backbone using Internet Protocol technology. AT&T states that these calls are not dialed
on a 1+ basis and therefore are not covered by the Commission's prior determination that "IP-in-
the-middle" calls are telecommunications services, not information services.” /d. at § 12
(footnotes omitted).

A Id at9q1.
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Traffic that meets the criteria set forth in the certifications that Grande has received is, by
definition, enhanced and not subject to access charges. The traffic has, at a minimum, undergone
a net protocol ;;onversion. The customers who would send such traffic to Grande’ are entitled to
have that traffic treated as enhanced services traffic and may purchase local services from
Grande. Grande, in turn, is entitled, indeed required, to sell the customer local connections at
their request and to route and terminate such traffic accordingly. At bottom, there is no question
that, were the Certified Traffic the enhanced services traffic that Grande’s customers have
certified it to be, then this traffic under current law and policy is not subject to access charges;
Grande is permitted to treat and terminate the Certified Traffic as local traffic. The only
remaining questions, and the ones for which Grande secks a declaratory ruling, are whether
Grande properly may rely upon such customers’ self-certifications, where it does not have
information laadiﬁg to a conclusion the certification is inagcurate, and whether the local carriers
with whom Gra;nde interconnects are required to treét the Certified Traffic as local traffic exempt

from access charges.

I11. SELF-CERTIFICATION BY ENHANCED SERVICE PROVIDERS FURTHERS
THE POLICIES OF THE COMMISSION AND MUST BE HONORED ABSENT
KNOWLEDGE THAT A CUSTOMER’S CERTIFICATION IS UNSUPPORTED.

In order to further the policy of encouraging the growth and development of IP-enabled
services, including VoIP, and remain consistent with its treatment of enhanced services to date,
the Commission should issue a ruling that local carriers are required to treat Certified Traffic as
enhanced provided that the local carrier has no reason to know that it is not enhanced traffic.
The Commission should declare that such Certified Traffic is exempt from access charges, and
that the providers who wish to send such traffic to local carriers for termination are entitled to
purchase local services as end user customers, consistent with the Commission’s long-standing

access charge exemption for ESPs. To hold otherwise would impose overwhelming and
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unwarranted burdens on terminating carriers let alone be inconsistent with prior practice and
policy.

In fact, the issue is not simply that the terminating LECs in Grande’s position must be
permitted to rely upon such certifications and provide termination service without subjecting the
traffic to access charges. Grande submits that LECs are obligated to sell local services to a self-
certifying entity and exempt Certified Traffic from access charges. The Commission has
consciously made the determination to exempt enhanced services traffic from access charges in
an effort to encourage growth and innovation in the IP-enabled services arena. As aresult,
terminating carriers are under an affirmative obligation to enable enhanced service proyidqrs to
receive the exemptions to which they are entitled and further this policy of the Commission.

The terminating or intermediary carrier must be able to rely on the customer’s
certification as to the nature of the traffic. Obtaining a certification from the customer, in
Grande’s case written certification of the sort shown in Exhibit 1, constitutes a reasonable
inquiry on the part of the carrier and provides an informed basis for determining the nature of the
traffic and terminating it accordingly. Imposing obligations other than a certification from the
customer would be unduly burdensome and unreasonable, would slow the development of
innovative enhanced services, and would be contrary to the telecommunications industry’s entire
system of seif-certification.

Grande, or any other LEC providing termination services, should not be required to
conduct any inquiry or investigation into the nature of the traffic being terminated, routed or
transferred beyond requesting self-certification before providing services. Any such
requirements would turn LECs into the policeman of the enhanced and information services

industries, not to mention the telecommunications industry, and service providers. Policing
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every piece of traffic routed to it by certifying customers would render impractical the provision
of the service at all and impose an overwhelming burden on these terminating carriers and their
customers who offer their réspective customers enhanced or information services.. The net result
would be a sharp increase in local carriers’ costs and that the prices of both telecommunications
and enhanced/information services would rise, to the detriment of both the telecommunications
and information se,rvic;,es industries and the customers of such services.

Because of the burden and costs of investigating the nature of the traffic and the potential
liabilities associated with any claim that customer Certified Traffic is not enhanced services
traffic exempt from access charges, imposing an obligation beyond customer certification would
likely result in terminating carriers simply refusing to treat enhanced services traffic sent to it by
customers as exempt from access charges. Making the local exchange carriers gatekeepers in
this fashion woulc& undermine competition and innovation in the enhanced and information
services indixstx.:ies. This outcome would defeat the éommission’s policy of not subjecting this
traffic to access charges and undermine its long—standi;Lg practice of encouraging the growth of
enhanced and information services.

Furthermore, permitting terminating carriers like Grande to rely on the customer’s self-
certification is consistent with general telecommunications policy and practice. The entire
telecommunications system is premised on the concept and practice of self-certification. To
Grande’s knowledge, very few, if any, local carriers conduct an investigation of would-be
customers that claim they are enhanced service providers, apart from credit checks and other
measures that might apply to non-enhanced service provider customers. Instead, if a customer is

going to buy a local service, whether from a tariff or a contract, that customer is, by its actions,

representing and warranting that it is eligible for the service.
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Further, the Commission itself has expressly relied upon a system of self-certification in &
variety of contexts. For example, rural LECs self-certify their eligibility to be treated as rural
LECs under the Act and the Commission’s regulations.”> Another example is that carriers
seeking to obtain a high-capacity loop or transport unbundled network elements self-certify that

% Recognizing self-certification of

their use of such facilities meet the conditions for purchase.
enhanced services traffic and placing the self-certification described here within the construct
that the Commission has traditionally used, implicitly and explicitly, is logical, practical, and
consistent with existing policy.

While carriers should not be required to investigate the authenticity of every entity that
purchases local services and claims to be an enhanced service provider, where a carrier possesses
knowledge that the entity in fact is not an enhanced or information service provider or that the
alleged enhanced services, in fact, are telecommunications services, the carrier may deny the
services requested by the customer and treat the traffic as non-enhanced traffic. Similarlyf a
carrier’s obligation to treat its customer’s traffic as exempt from access charges does not extend
to traffic that the carrier knows, under Commission decisions, is not enhanced as stated in the
self-certification. Once again, in circumstances when the carrier has information that
undermines the self-certification, the carrier may, in fact, be obligated not only under its own

tariffs, but with its agreements with other carriers, to handle the traffic as interexchange access

traffic. The Commission should declare, however, that without such actual knowledge, local

% Self-Certification as a Rural Telephone Company, Public Notice, DA 97-1748, (rel. Sept.
23, 1997).

2 In the Matter of Unbundled Access to Network Elements, FCC 04-290, Y 234 (rel. Feb 4,
2005). See also In the Matter of Implementation of the Local Competition Provision of
the Telecommunications Act of 1996, FCC 00-183 at § 29 (rel. June 2, 2000).
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carriers are entitled to rely upon self-certifications they received in good faith from their
customers that traffic is enhanced, as described above.

IV. THE COMMISSION’S DECLARATION SHOULD APPLY TO ALL TRAFFIC
SENT BY A SELF-CERTIFYING CUSTOMER.

The requested ruling should apply regardless of the end points of the traffic in question,
which may not even be known in the case of VoIP-originated traffic, as the Commission
recognized in its Vonage decision. Under the Commission’s decisions, enhanced traffic is
generally treated as interstate in nature and subject to the Commission’s sole jurisdiction.”’
More specifically, to the matter at hand, the Commission has asserted its exclusive jurisdiction
over some types of [P telephony services and has strongly indicated that it has such jurisdiction
over most if not all TP-enabled services, including VoIP.

In its November 2004 Vorage decision, the Commission preempted a state commission
from regulatiﬁg a VolP proﬁider’s service.” In doing so, the Commission stated lthat the nature
of the services at issue there, which originated in VoIP. fonﬁat, as does the Certified Traffic that
is the subject of this Petition, brought the regulatory treatment of the traffic squarely under the
sole jurisdiction of the Commission. The Commission further stated that it would preempt any

effort by state commissions to regulate certain categories of VoIP service.”

27 See MTS and WATS Market Structure, Memorandum Op. and Order, 97 FCC2d 682, 715
9 83 (1983) (enhanced service is “jurisdictionally interstate™); Amendments of Part 69 of
the Commission’s Rules Relating to Enhanced Service Providers, Order, 3 FCC Rcd.
2631, 2631 9 2 (1988) (describing companies that provide enhanced services as
“interstate service providers”).

28 Vonage Holdings Corporation Petition for a Declaratory Ruling Concerning an Order of
the Minnesota Public Utilities Commission, Memorandum Opinion and Order, WC
Docket No. 03-211, FCC 04-267 (rel. Nov. 12, 2004).

¥ g3
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In a subsequent order released in June of this year, the Commission reiterated the
inherently interstate nature of many IP telephony services. Specifically, the Commission
established its jurisdiction over “interconnected VoIP services,” and found the following

characteristics to be definitional:

(1) the service enables real-time, two-way voice communications;
(2) the service requires a broadband connection from the user’s
location; (3) the service requires [P-compatible CPE; and (4) the
service offering permits users generally to receive calls that
originate on the PSTN and to terminate calls to the PSTN.¥

The Commission noted that interconnected VoIP services, as defined, “are covered by the
statutory definitions of ‘wire communication’ and/or ‘radio communication’ becauée they
involve ‘transmission of [voice] by aid of wire, cable, or other like connection . . .” and/or
‘transmission by radio . . .” of voice,” and concluded the services, as a result, come within the
scope of the Commission’s subject matter over interstate communications jurisdiction granted in
section 2(a) of the Act®!

In asserting its jurisdiction over interconnected VoIP services, as defined in the VoIP
E911 Order, the Commission recognized that some kinds of VoIP service can be supported over
a dialup connection.> The Commission apparently limited its decision in the Order to

broadband connections because of its expectation that most VoIP services will involve a

30 In the Matters of IP-Enabled Services and E911 Requirements for IP-Enabled Service
Providers, First Report and Order and Notice of Proposed Rulemaking, WC Docket Nos.
04-36 and 05-196 (rel. June 3, 2005) § 20 (“VoIP E911 Order”). The term “IP-
compatible CPE” refers to end-user equipment that processes, receives, or transmits IP

packets. Id. n. 77.
. VoIP E911 Order, ¥ 24.
2 Id ar(24,n.76.
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broadband connection.** Although the VoIP E911 Order did not apply to narrowband services,
the basis for the Commission’s jurisdiction over broadband interconnected VoIP services, as
explained above and in the ‘Order, applies equally to dial-up and other non-broadﬁand VoiP
services. .

As explained earlicr, the Certified Traffic is being represented to Grande as enhanced
services traffic at a minimum for the reason that it originates with one user in IP format and
terminates on the PSTN in a different format. As such, as in the Vonage and E91 I cases, the
traffic is inherently interstate in nature and subject to the Commission’s comprehensive
Jurisdiction, regardless of the end points of the call. As a result, the Commission has sole
Jurisdiction to determine the issues raised in this Petition, and the ruling requested should apply
to all affected services, whether the endpoints are in the same state or in different states.

Furthermore, those courts that have addressed the issue have recognized the importance

+ -
i

and primacy of the Commission’s jurisdiction over t'he application of access charges to IP-
enabled services. In Frontier Telephone of Rochester, Inc. v. USA Datanet Corp., ___F.Supp.2d
—_» 2005 WL 2240356 (W.D. N.Y 2005), a case involving similar issues to those presented in
this Petition, the court recognized the questions presented involved policy and technical
considerations with the particular expertise of the Commission and further acknowledged the
importance of the Commission’s review of whether specific IP-enabled services are subject to
access charges, and deferred to the Commission’s jurisdiction by staying the proceedings
pending a rulemaking by the Commission. The United States District Court for the Eastemn

District of Missouri similarly deferred to the Commission on this issue and in doing so stated that

3 Jd. The Commission sought comment in a further Notice of Proposed Rulemaking on
whether it should expand the scope of its E911 order to include VoIP services that do not

require a broadband connection. 7d. Y 54
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“[t]he FCC’s ongoing Rulemaking proceedings concerning VoIP and other IP-enabled services

make deferral particularly appropriate in this instance.”**

CONCLUSION

For the reasons stated herein, the Commission should declare, where a LEC receives self-
certifications from its customer that the traffic the customer will send is enhanced services,

VolP-originated traffic that undergoes a net protocol conversion (or is otherwise enhanced, IP-

enabled trai"ﬁc)

. that the LEC properly may rely on the customer’s self-certification when the LEC makes
decisions about how to route such traffic for termination, /.e., whether to send such traffic to
other LECs over access or local interconnection trunks, provided the LEC does not have
information to conclude that the certification is inaccurate;

) that the LEC, where it does not possess information to conclude that the certification is
inaccurate, may offer the customer local services and send the traffic to other terminating LECs,
where it is destined for an end user of another LEC, over local interconnection trunks, unless and
unti} the Commission decides otherwise in the JP-Enabled Services or Intercarrier
Compensation Rulemakings or in another proceeding; and

. that other LECs, receiving such traffic from such a LEC over local interconnection’
trunks, are to treat that traffic as local traffic for intercarrier compensation purposes and may not
assess access charges for such traffic, unless and until the Commission decides otherwise in the
IP-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding.

4 Southwestern Bell Telephone, L.P. v. Vartec Telephone, Inc., __ F.Supp.2d __, 2005
WL 2033416 (E.D. Mo. 2005). On September 26, 2005,the Commission put out for
public comment two petitions for declaratory ruling filed by SBC and Vartec,
respectively, regarding the application of federal law to the questions of the applicability
of access charges to IP-enabled traffic of a sort apparently different from that described in
the self-certifications that Grande has received, in that the traffic as described by those
petitions does not appear to be VolIP-originated.
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The Commission should make these declarations applicable to all Certified Traffic, regardiess of

whether the end points of the traffic are in the same or different states.
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foregoing Petition for Declaratory Ruling of Grande Communications, Inc (“Petition”). The
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1. Scope. Grende shall provide VoIP Terminations
(“Services™) to Customer and Customer agrees to purchase the
Services according to the rates and cherges as set forth in the
attached Service Order(s).

2. Term. Grande’s obligation to provide and Customer’s
obligation to accept and pay for Services shall commence on the
date that Grande first makes Services available to Customer
under the initin] Service Order (“Effective Date™), provided
however if this Supplement, or any Service Order, i5 terminated
prior to the Effective Date, Grande may assess, and Customer
agrees to pay, a charge for all pre-engineering and other
installation efforts underteken on Customer’s behalf. Grande
shall be responsible for notifying Customer of the Effective
Date. Each Service Order shall set forth a term for Services
purchased bereunder (*Term™). The initial term of this
Supplement shall be the greater of (i) one year commencing on
the Effective Date or (if) the period commencing on the
Effective Date and continuing through the end of the Term,
which is the last to expire. This Supplement shall automatically
repew for additional one year periods, unless notice of
terminetion is given by either party no Jess than ninety (90) days
prior to the expiration date of the initial term or any renewal
term.

3. Customer _Facilities. Customer shall have sole
respansibility for installation, testing and operation of facilities,
services and equipment other than those specifically described in

the Service Order end provided by Grande es part of the .

Services, if any, Customer and its end users will originate calls
on the non-published telephonie number(s) assigned to Customer
by Grande in accordance with the Servies Ordér. Customer
shall be responsibie for engineering and obtining access from
Grande within the eppropriate Grande local calling scope of
each dialed nurnber on & T-1 basis from Grande to Grande’s
POP. Customer shall be responsible for engineering and
obtaining access from Grande to meet published standards for
the tclecommunications services, currently the P01 standard
aversge busy hour prade of service, for each telephone
number(s} assigned to Customer by Grande and also for access
from Grende’s POP to Customer’s POP (which access is
obtained from = provider other than Grande), Customer shall
only use the Services for transmission of Jocal calls between the
Grande local calling scope and Customer's POP, Customer
shall provide =l facilities and equipment for such transmission.
In no event shall the untimely installation, faulty operation ar
non-operation of Customer facilities or equipment relieve
Customer of its obligation to pay charges for the Services.

4. Delivery of Scrvices, Grande shall deliver calls, to
Customer Facilities, originating from the Grande local calling
scope when Grande has assigned the dialed number fo
Customer.,  Grande shell terminate calls, from Customer
Facilities, where the dialed number is within the Grande
terminating loca! calling scope. Customer shall deliver to
Grande 10-digit CPN/ANI and jurisdiction of sach terminated
call shall be determined by comparing the 10-digit CPN/ANI/IIP
1o the dialed number. Cells terminated without CPN/ANI/IIP
shall be jurisdictionally classified as interstate.

5. Scrvice Warranty. Grande warrants that the Services will
be a voics grade T-1 level of service (the “‘Technical

Wholesale Sales & Marketing 12/29/2004
Grande-Proprietary

Tivo-Way Local Access Supplement

Stendards™). Grande shall use reasonable efforts under the
circumstances to remedy eny delays, interruptions, omissions,

. mistakes, accidents or errors in the Services (the “Defect”) and

restore the Services in accordance with the Technical Standards,
If a portion of the Service fails to conform to the Technical
Standards at any time and such failure continues for more than a
period of two consecutive hours after delivery of written notice
therzof by Customer to Grande, then Customer shall receive a
credit (an “Ontage Credit”™) at the rate of 1/720 of the monthly
charges applicable to the affected portion of the Service for each
consecutive hour in excess of the first two consecutive hours
that the affected Service fails to conform to the Technical
Standards. If Services fail to conform to the Technical
Standards at any time for more than 30 consecutive days after
Grande receives Customer’s written notice thereof, then
Customer may cance] the affected Service without a cancellation
charge, with such termination effective upon Grande's receipt of
Customer's written notice of termination. Customer shall not be
entitled to any Outage Credit and any cancellation right shall not
apply, however, in the event any Defect is caused or contributed
to, directly or indirectly, by any act or omission of Customer or
eny of its Customers, affiliates, agents, invitees or licensees.

6. Miscellancous Charges. Grende requires a $500 (one-
time) service order fee for the initial order with Customer, and

requires a $250 (one-time) non-recurring service order fee for
additional port-based orders beyond the first order.

7, Termination. If Customer has sgreed to minimum

monthly commitments end Customer termipates this Supplement
or ceases usage of the Services prior to the end of the Term for
any reason other than a Grande default, Customer shall remain
liable for and shall within fifteen (15) days of such termination
pay an amount equal to all waived nonrecurring charges and fees
plus fifty percent (50%) of ell minimum monthly recurring
revenue commitments and any other commitments times the
number of months remaining in the Term.

8. YOIP Traffic. Customer represents, warrants, and agrees
that, all Service rendered by it hereunder shall be designed,
produced, installed, furnished and in all respects provided and
maintained in conformance and compliance with applicable
federal, state and local laws, administrative end regulstory
requirements and any other authorities having jurisdiction over
the subject matter of this Agreement. Customer further
represents, warrants, and agrees that it shall be responsible for
applying for, obtaining and maintaining, at its expense, all
registrations and certifications, which may be required by such
authorities, Customer shall secure and meintain in full force and
effect all licenses, permits and authorizations from all
govemmental agencies to the extent that the same ere required
or necessary for the performance of its obligetions hereunder
including without limitation registering or filing this Agreement
with the appropriate governmental agency in the event such
repistration is required by local law, Customer shall provide
evidence of the foregoing to Grande upon Grande’s written
request. Customer represents, warrants, and agrees that it is in
compliance with-all applicable laws and regulations, related to
the routing and identification of traffic and that the traffic it
defivers to Grande for Services hereunder shall be enhanced
traffic as such is defined in 47 U.S.C, Section 153(20) ¢*VOP
Traffic™) and which originated as VOIP Treffic. Additionally,

Customer Initicls 1




Customer requires its underlying customers, to the extent the
end user is not directly transmitting traffic to Customer, 1o
comply with all applicabie laws end regulations relating to the
_routing and identification of voice traffic, including but not
limited to the specific practices discussed herein.
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SUMMARY

Grande seeks a declaratory ruling to resolve actual controversies that have arisen between
Grande and several other local exchange carriers (“LECs”) regarding the proper treatment of
traffic terminated to end users of interconnected LECs through Grande which customers of
Grande have certified as enhanced services traffic originating in voice over Intemet Protocol

(“VoIP”) format. Specifically, the Commission should declare, where a LEC receives a self-

certification from its customer that the traffic the customer will send is enhanoed services, VolP

originated traffic (“Certified Traffic™):

. that the LEC properly may rely on the customer’s self-certification when the LEC makegs
decisions about how to route Certified Traffic for termination;
. that the LEC, where it has no information to conclude that the certification is inaccuraté,

may offer the customer local services and send Certified Traffic to other terminating LECs,
where it is destined for an end user of another LEC, over local interconnection trunks, unless aqLd
until the Commission decides otherwise in the /P-Enabled Services or Intercarrier

Compensation rulemakings or in another proceeding; and

. that other LECs, receiving Certified Traffic over local interconnection trunks from the
LEC, are to treat the traffic as local traffic for intercarrier compensation purposes and may not
assess access charges against Certified Traffic, unless the Commission decides otherwise in th%
1P-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding.

The Commission should make these declarations applicable to all Certified Traffic regardless of
whether the end points of the traffic are in the same or different states.

The Commission has consistently maintained that enhanced and information services ate
not subject to access charges and repeatedly has taken a “hands off” approach to the regulation of

o

enhanced/information services for the purpose of encouraging its development of such service

—

and related technologies. This exemption from access charges has been extended to IP-
telephony services, except where the Commission has expressly found otherwise. The
Commission has carved out two very narrow exceptions to the general exemption, both of which

underscore the general applicability of the exemption and neither of which is applicable to Vo[P-
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originated traffic. Accordingly, both in practice and under existing law and precedent, VolP-
originated traffic is exempt from access charges.

In order to ensure that enhanced/information service provider in actuality receive the
exemption from access charges to which they are entitled, a LEC must be permitted to rely on a
customer’s self-certification that traffic being sent for routing or termination is
enhanced/information services traffic, provided a LEC does not have information that would
require it to conclude that the certification is inaccurate. Imposing obligations on LECs beyond
receipt of a customer certification would be overly burdensome and likely result in an
evisceration of the enhanced services access charge exemption. Permitting a LEC to rely on
customer self-certification, except where the LEC has information to conclude the certification| is
inaccurate, appropriately balances the exemption’s underlying purpose of fostering
enhanced/infonn;cltion services with a reasonable assurance as to the qualifying nature of traffic.

The.need for the requested rulings is both pressing and clear. Despite Commission
statements that IP telephony traffic generally is exempt from access charges and the fact that

Certified Traffic is represented as undergoing a net protocol conversion, a number of LECs

=

contend that such traffic is nevertheless subject to access charges. These carriers are billing fo
access charges and, at least in one case, are threatening to block all traffic coming over local
interconnection trunks if the access charges are not paid. The requested declaratory ruling will
prevent LECs from usurping the Commission’s domain and assuming the role of self-arbiter
whether traffic is properly treated as telecommunications or enhanced/information services

traffic. Commission declaration will resclve the controversies Grande has with these other LECs
and clarify an important issue of national importance, preventing a fragmented and potentially

conflicting approach in this area.
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of

Petition for Declaratory Ruling WC Docket No.
Regarding Self-Certification
of IP-Originated VoIP Traffic

PETITION FOR DECLARATORY RULING OF GRANDE COMMUNICATIONS, IN¢

Grande Communications, Inc., and its operating subsidiaries and affiliates (collectively
“Grande”), pursuant to Section 1.2 of the Commission’s Rules, 47 C.F.R. § 1.2, respectfully
petition the Commission for a declaratory ruling that Grande, a local exchange carrier (“LEC”
is permitted to rely upon a customer’s self-certification that the traffic sent to Grande for
termination is enhanced services traffic. More specifically, the Commission should rule that
Grande is permitted to rely upon a local customer’s certification that the Voice over Internet
Protocol (“VoIP™) traffic being sent, at a minimum, originates in IP format at the calling party
premises and therefore undergoes a net protocol conversion before being terminated on the
public switched telephone network (such traffic being referred to herein as “Certified Traffic”
provided that Grande has no reason to conclude that the certification is inaccurate.

Grande requests an ancillary ruling that, based upon such certification, Grande may

properly sell such customers local services and that, when Grande does so, the Certified Traffic

carried over those local services is exempt from access charges. Grande seeks these rulings in

order to resolve actual controversies with other LECs over the applicability of access charges to

Certified Traffic. The requested rulings would resolve the controversies whether Grande (or

another entity) has an obligation to pay access charges for Certified Traffic or whether

w
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terminating LECs must treat Certified Traffic as local traffic unless and until the traffic is
demonstrated or deemed to be something other than enhanced service traffic.

INTRODUCTION AND BACKGROUND

Grande is a Texas-based company that, through its certificated affiliates and operating
subsidiaries, provides retail and wholesale intrastate and interstate telecommunications services
for Texas customers, including residential and commercial high-speed internet access, local and
long distance telephone services, and digital cable services. Grande’s certificated affiliates and

operating subsidiaries and are “telecommunications carriers” under the Communications Act gf

1934, as amended, 47 U.S.C. §3(44). Grande’s principal place of business is San Margos, Tegas.
Grande provides facilities-based local exchange and other telecommunications services in |
Austin, Corpus Christi, Dallas, Houston, Midland, Odessa, San Antonio, San Marcos, and Wago,

as well as other Texas communities, comprising a broad network of cities and communities inf-

=

Texas. Today, Grande competes with incumbent local exchange carriers, such as Southwester
Bell Telephone Company, as well as Time Warner, Xspedius, AllTel, and other carriers. Grande
also provides cable, internet access, and data services within its service area and utilizes its own
high-capacity fiber-optic network to do so.

Among the services provided by Grande are so-called “termination services.” Grande
provides termination services by accepting traffic from incumbent LECs (“ILECs”), competitjve
LECs (“CLECs™), interexchange carriers (“IXCs”), enhanced service providers (“ESPs”), and
other carriers and providers that it terminates to its own end user customers. Grande also
provides termination services by accepting traffic from its IXC, ESP, and other provider
customers and forwarding it to other local exchange carriers for termination to their end user

customers. It is the latter method of providing termination services, in the particular
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circumstances described below, that raises the issues Grande hopes to resolve through the filing|
of this Petition.

It is no secret that, in the communications marketplace today, there are a ﬁumber of
providers who offer customers the ability to originate traffic in Voice over Internet Protocol
(“VoIP”) format and complete calls to the public switched network, both locally and long
distance.! To date, as. explained further herein, the Commission has assumed jurisdiction over
such VoIP-originated traffic, and the question, which has not yet been resolved, aver whether
this traffic is properly categorized under the Communications Act as information services or
telecommunications services.” Such classification, of course, will help and is even necessary to
address a variety of important ancillary questions, including the intercarrier compensation

applicable to VoIP. In the interim, however, the Commission has stated that “IP telephony [is],

generally exempt from access charges . . ..”>

Dunng this interim, while the Commission ]P—Enabled Services and Intercarrier

Compensation proceedings are pending, of course, it is.necessary for providers of enhanced and

VolP-originated services to find a means to complete their calls destined for end users on the

1
i

public switched telephone network (“PSTN”) and this means handing the traffic off to local

! See, e.g., http://vonage.com/help_vonage.php (describing how Vonage gives a customeér
“local and long distance calling anywhere in the US (including Puerto Rico) and Canaﬁa
for one low price . . . [using the customer’s] existing high-speed Intemet connection
(also known as broadband) instead of standard phone lines.”); \
http://www.sunrocket.com/; http://www.cytratel.com/services.html; f
http://www.centricvoice.cony/services.asp.

2 See Vonage Holdings Corporation Petition for a Declaratory Ruling Concerning an |
Order of the Minnesota Public Utilities Commission, Memorandum Opinion and Orddr

WC Docket No. 03-211, FCC 04-267 (rel. Nov. 12, 2004).

? Developing a Unified Intercarrier Compensation Regime, Notice of Proposed
Rulemaking, 16 FCC Red 9610, 9613 (2001).
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exchange carriers. Some incumbent LECs have taken the position, despite the Commission’s
statements about the general treatment of IP telephony, that such traffic is subject to terminatiq:g
access charges simply because it touches the PSTN, completely ignoring whether the traffic
undergoes a net protocol conversion or otherwise includes enhanced functionalities. In short, I
these ILECs wish to prejudge the questions pending before the Commission regarding regulat@ry
classification and intercarrier compensation which have been raised in the Commission’s /P-
Enabled Services and Intercarrier Compensation rulemakings among other proceedings, and ‘
apply them to the period prior to those proceedings’ resolution. Through this Petition, Grande:
seeks a resolution to current controversies to gain guidance about how to address and handle |
VolIP-originated traffic delivered to it for termination now.

Grande, acting as a local exchange carrier, is terminating traffic for certain customers
which the customers have self-certified as enhanced services traffic (“Certified Traffic”). In
particular, the customers have self-certified that the traffic, which is terminated in time-di’visio:n '
multiplexed (“TDM?”) format, originates as IP telephony traffic in Voice over IP (“VoIP”)
format. See BExh.1 (representative form used by Grande for customer self-certifications). Grande
requests the self-certification as a condition of providing local service when a customer indicates

that it is sending traffic that originates as VoIP to Grande for termination. As such, by definition,

the traffic is enhanced services traffic as defined in 47 U.S.C. § 153(2) because it undergoes a

net protocol conversion.*

4 See, e.g., Petition for Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony
Services are Exempt from Access Charges, 19 FCC Red 7457, 7461, 4 7 (2004) (certain
services that involve no net protocol conversion are information services); Non-
Accounting Safeguards Order, 11 FCC Rcd 21905, 21957-58,99 106-107 (1996) (certain
services that involve no net protocol conversion are information services); Amendment to

Sections 64.702 of the Commission's Rules and Regulations (Third Computer Inquiry),
...Cont'd
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Certified Traffic is sent to Grande over facilities dedicated to its individual customers,
such as T-1s. As a result, all Certified Traffic is easily identified as such when Grande receives
it. Grande sorts all of the Certified Traffic by destination and, if Grande does not terminate
Certified Traffic to one of its own end users, Grande forwards the Certified Traffic with all
signaling received by Grande, e.g. calling party number (“CPN”), to the local carrier that serves
the end user or perfonlns a transiting function for other LECs. Typically, this second LEC is an
ILEC. When Grande forwards the Certified Traffic to other local carriers for termination, it
sends it over local interconnection trunk groups, and the Certified Traffic is mixed in with other
local traffic. When Certified Traffic is sent to ILECs with whom Grande has reciprocal
compensation arrangements, Grande pays the ILECs reciprocal compensation for the termination
of billed Certified Traffic to the called party or exchanges it on a bill and keep basis, as it does
with other local t;afﬁc, depending on the interconnection gu‘rangements.5

Sevéral. ILECs have begun assessing access ;:harges- against Grande for Certified Traffic.
For example, Alltel Communications Products (“Alltel”), disputes Grande’s delivery of the
Certified Traffic over local interconnection trunks since Grande first began sending Certified
Traffic to Alltel late in 2004. Grande has disputed all of Alitel’s bills for access charges for
Certified Traffic, and Alltel has summarily denied all of Grande’s claims. Furthermore, Alltel

has informed Grande that it reserves the right to block the Certified Traffic if Grande does not

and Policy and Rules Concerning Rates for Competitive Common Carrier Service and
Facilities Authorizations Thereof; Communications Protocols under Sections 64.702 of
the Commission's Rules and Regulations, 3 FCC Red 1150, 1157-58 §¥ 53-57 (1988)
(services undergoing net protocol conversion should be treated as enhanced by
interconnecting carriers).

5 If the carrier to whom Grande send the Certified Traffic directly performs a transiting
function and forwards the Certified Traffic to a third LEC, then Grande may instead pay a
transiting charge, again depending on the interconnection arrangements.
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pay the disputed charges. Notably, if Alltel attempts to block the Certified Traffic, it will have
no practical choice but to block a/l traffic that Grande is sending to Alltel over the affected
interconnection trunks, whether VolIP-originated or circuit-switched originated, for termination.
Self-help, such as that threatened by Alltel, would disrupt the service of many of Grande’s
customers, not just the customers delivering VoIP-originated traffic.

Alltel, and presumably other LECs that are assessing access charges for the Certified
Traffic, claims the calls are interexchange calls subject to access charges apparently based solely
on the originating line information of the Certified Traffic, such as CPN, and the fact that the
traffic is terminated on the PSTN. Access charges, of course, are much higher than regiprocal
compensation rates. Grande maintains that its treatment of the Certified Traffic as non-access
local traffic is proper because the customers have certified, in essence, that the traffic undergoes
a net protocol conversion and is thus enhanced or information services traffic, as described
above. In these circumstances, it is Grande’s position that the customer is entitled to purchase
local service from Grande to access the local PSTN.

Grande seeks the following rulings:

. that a LEC properly may rely on customer self-certifications that the TDM traffic they are
sending to the CLEC originated in a VoIP format (or is otherwise enhanced services traffic)
when the LEC makes decisions about how to route such traffic for termination, i.e., whether to
send such traffic to other LECs over access or local interconnection trunks, provided the LEC
does not have information to conclude that the certification is inaccurate;

. that a LEC, where it receives such certification and does not possess information to
conclude that the certification is inaccurate, may offer the customer local services and send the
traffic to other terminating LECs, where it is destined for an end user of another LEC, over local
interconnection trunks, unless and until the Commission decides otherwise in the /P-Enabled
Services or Intercarrier Compensation Rulemakings or in another proceeding; and

. that other LECs, receiving Certified Traffic from such a LEC over local interconnection
trunks, are to treat that traffic as local traffic for intercarrier compensation purposes and may not

assess access charges for such traffic, unless and until the Commission decides otherwise in the
1P-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding.
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The rulings that Grande seeks are consistent with and promote existing Commission policy and
rules and prior decisions. Further, the rulings, which are urgently needed, will also prevent
ILECs from prt;judging the proper regulatory treatment of VoIP-originated traffic under
consideration in current Commission rulemakings. The Commission, therefore, pursuant to
Section 1.2 of its Rules, should issue the requested ruling and resolve the current controversies
between Grande and dther carriers regarding Certified Traffic.
ARGUMENT

In an effort to further its policy of promoting the development of enhanced and
information services, the Commission has long maintained that enhanced and information
services are not subject to access charges. The access charge exemption has been reiterated on

many occasions and, as a general matter, has been extended to IP telephony services, except

where the Commission has expressly found otherwise. Services that satisfy the criteria in the

self-certifications that are the subject of this petition .are enhanced or information services, and
thus exempt from access charges. |

Sound‘ policy requires that local carriers, such as Grande, should be entitled to rely on
self-certifications from customers, absent specific knowledge that such self-certifications are not
accurate and that the Certified Traffic is not, in fact, enhanced according to the Commission’s
rules and decisions.’ A ruling finding that Grande and other local carriers properly may rely on

self-certification from the customer as to the nature of Certified Traffic would not only be

6 By filing this Petition and seeking a ruling regarding the written self-certifications
described herein, Grande does not mean to imply that self-certifications in other forms
(e.g., in correspondence as opposed to contracts, or verbal versus written) that a
customer’s traffic is enhanced, absent known facts to the contrary, may not also be an
adequate basis for a local carrier selling a self-certifying customer local services, treating
that customer as an enhanced service provider, and handling its traffic as enhanced
services traffic.
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consistent with existing policy, but would most effectively serve the goals behind that policy.
Imposing obligations on local carriers over and above self-certification would result in carriers
being required to exhaustively police all of the traffic sent to it for termination or, the more likely
outcome, frustrate the continued growth and development of VoIP applications. Permitting
carriers to rely on customer certification would invoke the already widely utilized
telecommunications practice of self-certification. Self-certification is an established and integral
part of telecommunications regulation and enforcement already and, as such, this approach is
perfectly consistent with existing industry practice.

For the foregoing reasons and as amplified below, the Commission should issug the
requested rulings. The Commission, consistent with its other rulings regarding its jurisdiction
over IP Telephony, should make clear that it applies to all VoIP-originated traffic that falls
within the certifications described herein, even if the end points of the traffic are within the same

state.

I THE ENHANCED SERVICES EXEMPTION AND ITS APPLICATION TO
MOST FORMS OF IP TELEPHONY.

A. The Distinctions between Basic and Information Services. on the One Hand,
and Basic and Telecommunications Services, op the Other,

In the Commission’s Computer Inquiries line of decisions from the 1970s and 1980s,’ the

Commission first created a distinction between basic services and enhanced services. A basic

! See Regulatory and Policy Problems Presented by the Interdependence of Computer and
Communication Services and Facilities, Docket No. 16979, Notice of Inquiry, 7 FCC 2d
11 (1966); Regulatory and Policy Problems Presented by the Interdependence of
Computer and Communication Services and Facilities, Docket No. 16979, Final Decision
and Order, 28 FCC 2d 267 (1971); Amendment of Section 64.702 of the Commission's
Rules and Regulations, Docket No. 20828, Tentative Decision and Further Notice of
Inquiry and Rulemaking, 72 FCC 2d 358 (1979); Amendment of Section 64.702 of the
Commission's Rules and Regulations, Docket No. 20828, Final Decision, 77 FCC 2d 384

(1980) ("Computer II Final Decision"); Amendment of Section 64.702 of the
...Cont’d
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service is transmission capacity for the movement of user information without any net change in
form or content, whereas an enhanced service contains a basic service component underlying the
offering but also involves some degree of data processing (e.g., information storage or retrieval,
or a net protoco! conversion) that changes the form or content of the transmitted information.®
As a general matter, providers of basic communications services have been subjected to
regulation (under Titlé IT of the Communications Act) and the payment of access charges,
whereas the provision of enhanced services which, in effect, added an applications layer to the
underlying communications network platform, has been free from regulation, including

certification requirements.

In the Telecommunications Act of 1996 (the 1996 Act),’ Congress codified definitions of
the terms “telecommunications,” “telecommunications service,” and “information service.”'®
Subsequently, in the Commission’s, Non-Accounting Safeguards Order, the agency determined

that the statutory term “telecommunications service” is practically synonymous with the

Commission’s Computer Inquiries definition of a basic service, and the statutory term

Commission's Rules and Regulations, CC Docket No. 85-229, Report and Order, 104
FCC 2d 958 (1986) (subsequent cites omitted) (collectively the “Computer Inquiries ”).

; Computer Il Final Decision, 77 FCC 2d at 419-22. Amendment to Sections 64.702 of the
Commission’s Rules and Regulations (Third Computer Inquiry), and Policy and Rules
Concerning Rates for Competitive Common Phase I Carrier Service and Facilities
Authorization Thereof; Communications Protocols Under Section 64.702 of the
Commission's Rules and Regulations, CC Docket No. 85-229, Report and Order, 2 FCC

Red 3072, 3081-82, paras. 64-71 (1987)
? Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 {(1996).

10 47 U.S.C. §§ 153(20), (43), and (46).
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“information service” is similar to the definition of an enhanced service.'' The Commission
found that, like basic services and enhanced services, telecommunications services and
information sérvices are separate and distinct categories, with Title II regulation applying to
telecommunications services but not to information services.'?

B. Creation of the Enhanced Services Access Charge Exemption.

Consistent with the regulatory distinctions fashioned by the Commission, and later
codified by Congress, the Commission has proceeded to ensure that enhanced.and information
services are and have been free not only from regulation but also from indirect treatment as
telecommunications services. Most importantly, this approach led to the determinétior; in 1983
that enhanced service providers would be exempted from interstate access charges for such
services, and were eligible to terminate to the PSTN through the purchase and use of local
telecommunications services.” This exemption was granted in light of the fact that providers of
enhanced services (which had an underlying communications component) were seen to be
operating in a volatile and developing industry, and that such providers and the growth of |
advanced technologies like the Internet and IP-enabled applications generally would suffer if

access charges were imposed on such offerings. The Commission specifically retained the

H Non-Accounting Safeguards Order, 11 FCC Red at 21905, 21955-58 (1996). See also
Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Red 11501,
11507-08, 11516-17 (1988) (“Report to Congress™).

12 Stevens Report, 13 FCC Red at 11507-08.
B MTS and WATS Market Structure, 97 FCC 2d 682, 715 (1983).
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exemption on several occasions over the next fifteen years,'* supporting it indirectly on

numerous other occasions.

C. Commission Examination of Access Charges As Applied to VoIP.

In 1998, the Commission issued a Report to Congress on Universal Service in which the
Commission for the first time engaged in a tentative and preliminary discussion whether certain
types of IP-enabled applications, specifically, IP-voice telephony or VoIP as it is now better
known, could be categorized “telecommunications” or “telecommunications services” under the
Communications Act or whether these fell outside those categories.'> The Report to Congress
also tentatively entertained whether any providers of IP telephony should be subject to access
charges. The Commission reached no definitive conclusions regarding the regulatory
classifications of any type of IP telephony as information or telecommunications service,
observing with respect to phone-to-phone IP telephony that:

[blecause of the wide range of services that can be provided using
packetized voice and innovative CPE, we will need, before making
definitive pronouncements, to consider whether our tentative
definition of phone-to-phone IP telephony [as telecommunications]
accurately distinguishes between phone-to-phone and other forms

" of IP telephony, and is not likely to be quickly overcome by
changes in technology.'® ,

In short, the Commission left unresolved basic questions regarding the regulatory

categorization of a// IP-enabled telephony products, maintaining its “hands off” regulatory

Amendment of Part 69 of the Commission’s Rules Relating to Enhanced Service
Providers, 3 FCC Rced 2631, 2631 (1988); Access Charge Reform, 12 FCC Red 15982,
16133 (1997).

Report to Congress, supra, 13 FCC Red 11501. Specifically, the Commission looked at
phone-to-phone IP Telephony where the protocol conversion occurred within IP
gateways, and computer-to-computer IP Telephony where the protocol conversion
occurred within the users’ equipment.

1 1d. (emphasis added).
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approach first adopted in 1983. In doing so, the Commission also noted that technology
regarding IP-enabled applications was developing so rapidly that any regulatory classifications it
might venture to adopt were as likely as not to be quickly made cbsolete, something the
intervening six years have revealed to be prescient.

Since the Commission issued its Report to Congress, the Commission has commenced a
comprehensive rulemaking to examine myriad aspects of IP-enabled services, including VolP.
Among the subjects is the proper compensation between carriers for carrying and exchanging IP-
enabled services and whether enhanced service providers shouid be subject to access charges.”
That rulemaking is still pending, as is further development of the Commission’s treatment of IP
Telephony services for intercarrier compensation purposes. However, in commencing its
pending rulemaking on intercarrier compensation issues, the Commission reiterated that, under
cutrent Commission policies and practice, “IP telephony [is] generally exempt from access
charges . ...”'®

To date, the sole instances in which the Commission has departed from its hands off
approach to IP-telephony and VoIP has been two very limited rulings. Specifically, on April 21,
2004, the Commission concluded in the AT&T VolIP Declaratory Ruling that a certain form of IP
telephony were telecommunications and subject to access charges.'® In making this

determination, however, the Commission emphasized that its decision was narrow and that its

finding that the traffic was telecommunications services traffic subject to access charges was

i In the Matter of IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Red
4863, 74 61-62 (2004).

Developing a Unified Intercarrier Compensation Regime, Notice of Proposed
Rulemaking, 16 FCC Red 9610, 9613 (2001).

Petition for Declaratory Ruling that AT&T’s IP Telephony Services Are Exempt from
Access Charges, WC Docket No. 02-361, FCC 04-97, Order (Apr. 21, 2004).
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limited to situations where, for 1+ dialed calls, internet protocol is used solely for transmission
purposes and there is no net protocol conversion, and there are no enhanced features or
functionalities enabled by the use of IP.*® Because of the extremely narrow ﬁndiﬁg inthe AT&T
VoIP Declaratpry Ruling, it does not abrogate the Commission’s fundamental position under
current law of ‘not regulating IP-enabled telephony applications and holding those services free
from access charges. |

More recently, the Commission issued a second declaratory ruling finding other services
subject to access charges in response to a separate AT&T petition.?' In this situation, AT&T
sought a ruling that a certain type of prepaid calling card service was an information service
because an advertising message was inserted in calls made with AT&T's prepaid calling cards.”
The Commission found that these factors did not alter the fundamental character of the calling
card service, and 'that AT&T's service is properly classified as a telecommunications service.
Again, the éommission, as in the AT&T VoIP Declalratory Ruling, made clear that its decision
was extremely narrow. Indicative of the very limited s'cope of the Commission’s ruling, the
Commission declined to extend its ruling to a variant of AT&T’s pre-paid calling service that

used Internet protocol transmission, deferring this question to a rulemaking it instituted

2 1dq1s.

2 AT&T Corp, Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card
Services, WC Docket No. 03-133, 20 FCC Red. 4826 (2005).

2 As explained by the Commission, “During call set-up, the customer hears an
advertisement from the retailer that sold the card. Only after the advertisement is complete can
the customer dial the destination phone number, Other than the communication of the advertising
message to the caller, there is no material difference between AT&T's "enhanced" prepaid
calling cards at issue in this Order and other prepaid calling cards.” Id. at § 6 (footnotes
omitted).

DCOI/MILLBA/234946.8 16



simultancously with the 2005 declaratory order.”® Instead, the Commission “limited [its]
decision in this Order to the calling card service described in AT&T's original petition.”**

In summary, to date, the Commission as a general matter has exempted enhanced and
information services from treatment as telecommunications services and from being subject to
access charges. This exemption, as a matter of practice, has applied to IP-telephony, including
VoIP, with exceptions that the Commission has been careful to articulate in extremely limited
fashion. ‘ |

I. SERVICES AS DESCRIBED IN THE SELF CERTIFICATIONS RECEIVED
FROM GRANDE’S CUSTOMERS MEET THE ENHANCED SERVICES
DEFINITION AND, UNDER CURRENT LAW AND REGULATION, ARE

'EXEMPT FROM ACCESS CHARGES. '

As discussed in the Introduction and Background section, Grande, among other things,
sells local and interexchange termination services in Texas. Certain customers, seeking to
purchase Grande’s local services to terminate VolP-originated traffic, have informed Grande tl.1at.
the traffic that would be sent using the desired Grande services is enhanced services traffic, i.e.,
traffic that, at a minimum, undergoes a net protocol conversion (apart from any other enhanced
capabilities that may be made available to end users of the service). Specifically, Grande
requires these customers, whether they themselves are the VoIP providers or are an intermediate
provider, 10 attest that the voice traffic delivered to Grande for termination as TDM traffic

originated in IP protocol at the premises of the calling party. See Exh.1.

s “In the second variant of the service, the service provided to the customer is the same as
the service described in the original petition, but some of the transport is provided over AT&T's
Internet backbone using Internet Protocol technology. AT&T states that these calls are not dialed
on a 1+ basis and therefore are not covered by the Commission's prior determination that "IP-in-
the-middle” calls are telecommunications services, not information services.” Id. at§ 12

(footnotes omitted).
24 Id at9 1.
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Traffic that meets the criteria set forth in the certifications that Grande has received is, by
definition, enhanced and not subject to access charges. The traffic has, at a minimium, undergone
a net protocol ;;onversion. The customers who would send such traffic to Grandev are entitled to
have that traffic treated as enhanced services traffic and may purchase local services from
Grande. Grande, in turn, is entitled, indeed required, to sell the customer local connections at
their request and to route and terminate such traffic accordingly. At bottom, there is no question
that, were the Certified Traffic the enhanced services traffic that Grande’s customers have
certified it to be, then this traffic under current law and policy is not subject to access charges;
Grande is permitted to treat and terminate the Certified Traffic as local traffic. The only
remaining questions, and the ones for which Grande seeks a declaratory ruling, are whether
Grande properly may rely upon such customers’ self-certifications, where it does not have
information lcadillag to a conclusion the certification is inagcurate, and whether the local catriers
with whom 'Gra;nde interconnects are required to tre;t the Certified Traffic as local traffic exempt

from access charges.

Itl. SELF-CERTIFICATION BY ENHANCED SERVICE PROVIDERS FURTHERS
THE POLICIES OF THE COMMISSION AND MUST BE HONORED ABSENT
KNOWLEDGE THAT A CUSTOMER’S CERTIFICATION IS UNSUPPORTED.

In order to further the policy of encouraging the growth and development of IP-enabled
services, including VoIP, and remain consistent with its treatment of enhanced services to date,
the Commission should issue a ruling that local carriers are required to treat Certified Traffic as
enhanced provided that the local carrier has no reason to know that it is not enhanced traffic.
The Commission should declare that such Certified Traffic is exempt from access charges, and
that the providers who wish to send such traffic to local carriers for termination are entitled to
purchase local services as end user customers, consistent with the Commission’s long-standing

access charge exemption for ESPs. To hold otherwise would impose overwhelming and
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unwarranted burdens on terminating carriers let alone be inconsistent with prior practice and
policy.

In fact, the issue is not simply that the terminating LECs in Grande’s position must be
permitted to rely upon such certifications and provide termination service without subjecting the
traffic to access charges. Grande submits that LECs are obligated to sell local services to a self-
certifying entity and exempt Certified Traffic from access charges. The Commission has
consciously made the determination to exempt enhanced services traffic from access charges in
an effort to encourage growth and innovation in the [P-enabled services arena. As aresult,
terminating carriers are under an affirmative obligation to enable enhanced service proyidqrs to
receive the exemptions to which they are entitled and further this policy of the Commission.

The terminating or intermediary carrier must be able to rely on the customer’s
certification as to the nature of the traffic. Obtaining a certification from the customer, in
Grande’s case written certification of the sort shown in Exhibit 1, constitutes a reasonable
inquiry on the part of the carrier and provides an informed basis for determining the nature of the
traffic and terminating it accordingly. Imposing obligations other than a certification from the
customer would be unduly burdensome and unreasonabie, would slow the development of
innovative enhanced services, and would be contrary to the telecommunications industry’s entire
system of self-certification.

Grande, or any other LEC providing termination services, should not be required to
conduct any inquiry or investigation into the nature of the traffic being terminated, routed or
transferred beyond requesting self-certification before providing services. Any such
~ requirements would turn LECs into the policeman of the enhanced and information services

industries, not to mention the telecommunications industry, and service providers. Policing
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every piece of traffic routed to it by certifying customers would render impractical the provision
of the service at all and impose an overwhelming burden on these terminating carriers and their
customers who offer their réspective customers enhanced or information services.- The net result
would be a sharp increase in local carriers’ costs and that the prices of both telecommunications
and enhanced/information services would rise, to the detriment of both the telecommunications
and information sqrvicés industries and the customers of such services.

Because of the burden and costs of investigating the nature of the traffic and the potential
liabilities associated with any claim that customer Certified Traffic is not enhanced services
traffic exempt from access charges, imposing an obligation beyond customer certification would
likely result in terminating carriers simply refusing to treat enhanced services traffic sent to it by
customers as exempt from access charges. Making the local exchange carriers gatekeepers in

this fashion would undermine competition and innovation in the enhanced and information

services industries. This outcome would defeat the Commission’s policy of not subjecting this
traffic to access charges and undermine its long-standi;Lg practice of encouraging the growth of
enhanced and information services.

Furthermore, permitting terminating carriers like Grande to rely on the customer’s self-
certification is consistent with general telecommunications policy and practice. The entire
telecommunications system is premised on the concept and practice of self-certification. To
Grande’s knowledge, very few, if any, local carriers conduct an investigation of would-be
customers that claim they are enhanced service providers, apart from credit checks and other
measures that might apply to non-enhanced service provider customers. Instead, if a customer is
going to buy a local service, whether from a tariff or a contract, that customer is, by its actions,

representing and warranting that it is eligible for the service.
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Further, the Commission itself has expressly relied upon a system of self-certification in a
variety of contexts. For example, rural LECs self-certify their eligibility to be treated as rural
LECs under the Act and the Commission’s regulations.”> Another example is that carriers
seeking to obtain a high-capacity loop or transport unbundled network elements self-certify that

% Recognizing self-certification of

their use of such facilities meet the conditions for purchase.
enhanced services traffic and placing the self-certification described here within the construct
that the Commission has traditionally used, implicitly and explicitly, is logical, practical, and
consistent with existing policy.

While carriers should not be required to investigate the authenticity of every entity that
purchases local services and claims to be an enhanced service provider, where a carrier possesses
knowledge that the entity in fact is not an enhanced or information service provider or that the
alleged enhanced services, in fact, are telecommunications services, the carrier may deny the
services requested by the customer and treat the traffic as non-enhanced traffic. Similarly, a
carrier’s obligation to treat its customer’s traffic as exempt from access charges does not extend
to traffic that the carrier knows, under Commission decisions, is not enhanced as stated in the
self-certification. Once again, in circumstances when the carrier has information that
undermines the self-certification, the carrier may, in fact, be obligated not only under its own

tariffs, but with its agreements with other carriers, to handle the traffic as interexchange access

traffic. The Commission should declare, however, that without such actual knowledge, local

= Self-Certification as a Rural Telephone Company, Public Notice, DA 97-1748, (rel. Sept.
23, 1997).

26 In the Matter of Unbundied Access to Network Elements, FCC 04-290, 9 234 (rel. Feb 4,
2005). See also In the Matter of Implementation of the Local Competition Provision of
the Telecommunications Act of 1996, FCC 00-183 at 4 29 (rel. June 2, 2000).
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carriers are entitled to rely upon self-certifications they received in good faith from their
customers that traffic is enhanced, as described above.

IV. THE COMMISSION’S DECLARATION SHOULD APPLY TO ALL TRAFFIC
SENT BY A SELF-CERTIFYING CUSTOMER.

The requested ruling should apply regardless of the end points of the traffic in question,
which may not even be known in the case of VolP-originated traffic, as the Commission
recognized in its Fonage decision. Under the Commission’s decisions, enhanced traffic is
generally treated as interstate in nature and subject to the Commission’s sole jurisdiction,””
More specifically, to the matter at hand, the Commission has asserted its exclusive jurisdiction
over some types of IP telephony services and has strongly indicated that it has such jurisdiction
over most if not all IP-enabled services, including VoIP.

In its November 2004 Vonage decision, the Commission preempted a state commission
from regulatiflg a VoIP proxl/ider’s service.? In doing so, the Commission stated vthat the nature
of the services at issue there, which originated in VoIP. fomiat, as does the Certified Traffic that
is the subject of this Petition, brought the regulatory treatment of the traffic squarely under the
sole jurisdiction of the Commission. The Commission further stated that it would preempt any

effort by state commissions to regulate certain categories of VoIP service.”

277 See MTS and WATS Market Structure, Memorandum Op. and Order, 97 FCC2d 682, 715
€ 83 (1983) (enhanced service is “jurisdictionally interstate™); Amendments of Part 69 of
the Commission’s Rules Relating to Enhanced Service Providers, Order, 3 FCC Red.
2631, 2631 9 2 (1988) (describing companies that provide enhanced services as
“interstate service providers”).

8 Vonage Holdings Corporation Petition for a Declaratory Ruling Concerning an Order of

the Minnesota Public Utilities Commission, Memorandum Opinion and Order, WC
Docket No. 03-211, FCC 04-267 (rel. Nov. 12, 2004).

# 1d q32.
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In a subsequent order released in June of this year, the Commission reiterated the
inherently interstate nature of many IP telephony services. Specifically, the Commission
established its jurisdiction over “interconnected VoIP services,” and found the following
characteristics to be definitional:

(1) the service enables real-time, two-way voice communications;
(2) the service requires a broadband connection from the user’s
location; (3) the service requires IP-compatible CPE; and (4) the

service offering permits users generally to receive calls that
originate on the PSTN and to terminate calls to the PSTN.*

The Commission noted that interconnected VoIP services, as defined, “are covered by the
statutory definitions of ‘wire communication’ and/or ‘radio communication’ because they
involve ‘transmission of [voice] by aid of wire, cable, or other like connection . . .” and/or
‘transmission by radio . . .” of voice,” and concluded the services, as a result, come within the
scope of the Commission’s subject matter over interstate communications jurisdiction granted in
section 2(a) of the Act’! |

In asserting its jurisdiction over interconnected VolP services, as defined in the VoIP
E911 Order, the Commission recognized that some kinds of VoIP service can be supported over
a dialup connection.”> The Commission apparently limited its decision in the Order to

broadband connections because of its expectation that most VoIP services will involve a

3 In the Matters of IP-Enabled Services and E911 Requirements for IP-Enabled Service
Providers, First Report and Order and Notice of Proposed Rulemaking, WC Docket Nos.
04-36 and 05-196 (rel. June 3, 2005) § 20 (“VoIP E911 Order”). The term “IP-
compatible CPE” refers to end-user equipment that processes, receives, or transmits [P

packets. 1d. n. 77.
. VolP E911 Order, % 24.
2 Id. at 24, n. 76.
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broadband connection.” Although the VoIP E91] Order did not apply to narrowband services,
the basis for the Commission’s jurisdiction over broadband interconnected VoIP services, as
explained above and in the .Ordcr, applies equally to dial-up and other non—broadﬁand VolIP
services.

As explained earlier, the Certified Traffic is being represented to Grande as enhanced
services traffic at a minimum for the reason that it originates with one user in IP format and
terminates on the PSTN in a different format. As such, as in the Ponage and E911 cases, the
traffic is inherently interstate in nature and subject to the Commission’s comprehensive
jurisdiction, regardless of the end points of the call. As a result, the Commission has sole
jurisdiction to determine the issues raised in this Petition, and the ruling requested should apply
to all affected services, whether the endpoints are in the same state or in different states.

Furthermore, those courts that have addressed the issue have recognized the importance

[
i

and primacy of the Commission’s jurisdiction over t'he application of access charges to IP-
enabled services. In Frontier Telephone of Rochester, Inc. v. US4 Datanet Corp., ___F.Supp.2d
___, 2005 WL 2240356 (W.D. N.Y 2005), a case involving similar issues to those presented in
this Petition, the court recognized the questions presented involved policy and technical
considerations with the particular expertise of the Commission and further acknowledged the
importance of the Commission’s review of whether specific IP-enabled services are subject to
access charges, and deferred to the Commission’s jurisdiction by staying the proceedings
pending a rulemaking by the Commission. The United States District Court for the Eastern

District of Missouri similarly deferred to the Commission on this issue and in doing so stated that

33 Id. The Commission sought comment in a further Notice of Proposed Rulemaking on
whether it should expand the scope of its E911 order to include VoIP services that do not

require a broadband connection. /d. 54
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“[t}he FCC’s ongoing Rulemaking proceedings concerning VoIP and other IP-enabled services

make deferral particularly appropriate in this instance.”*

CONCLUSION

For the reasons stated herein, the Commission should declare, where a LEC receives self-
certifications from its customer that the traffic the customer will send is enhanced services,

VoIP-originated traffic that undergoes a net protocol conversion (or is otherwise enhanced, IP-

enabled trai‘ﬁc)

* that the LEC properly may rely on the customer’s self-certification when the LEC makes
decisions about how to route such traffic for termination, i.e., whether to send such traffic to
other LECs over access or local interconnection trunks, provided the LEC does not have
information to conclude that the certification is inaccurate;

. that the LEC, where it does not possess information to conclude that the certification is
inaccurate, may offer the customer local services and send the traffic to other terminating LECs,
where it is destined for an end user of another LEC, over local interconnection trunks, unless and
until the Commission decides otherwise in the IP-Enabled Services or Intercarrier
Compensation Rulemakings or in another proceeding; and

. that other LECs, receiving such traffic from such a LEC over local interconnection’
trunks, are to treat that traffic as local traffic for intercarrier compensation purposes and may not
assess access charges for such traffic, unless and until the Commission decides otherwise in the
IP-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding.

34 Southwestern Bell Telephone, L.P. v. Vartec Telephone, Inc., ___ F.Supp.2d ___, 2005
WL 2033416 (E.D. Mo. 2005). On September 26, 2005,the Commission put out for
public comment two petitions for declaratory ruling filed by SBC and Vartec,
respectively, regarding the application of federal law to the questions of the applicability
of access charges to IP-enabled traffic of a sort apparently different from that described in
the self-certifications that Grande has received, in that the traffic as described by those
petitions does not appear to be VoIP-originated.
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The Commission should make these declarations applicable to all Certified Traffic, regardless of

whether the end points of the traffic are in the same or different states.

Andrew Kever
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Verification of Andy Sarwal

My full name is Andy Sarwal, and I am over the age of eighteen years old. I am
currently General Counsel for Grande Comnunications, Inc. (“Grande™) a corporation organized
and existing under the laws of Delaware, with its principal office located at: 401 Carlson Circle;
San Marcos, Texas 78666 and on whose behalf I make this Verification. I have reviewed the
foregoing Petition for Declaratory Ruling of Grande Communications, Inc (“Petition”). The
facts as set forth in the Petition are true and correct, to the best of my knowledge, information,

and belief.

 I'verify under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct. Executed on October 3, 2005.
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1. Scope Grende  shall provide Vol Terminations
(*Services”) to Customer and Customer agrees to purchase the
Services according to the rates and charges as set forth in the
attached Service Order(s).

2. Term. Grande’s obligation to provide and Customer’s
obligation to accept and pay for Services shall commence on the
date that Grande first mekes Services available to Customer
under the initinl Service Order (“Effective Date™), provided
however if this Supplement, or any Service Order, is terminated
prior to the Effective Date, Grande may assess, and Customer
agrees to pay, & charge for all pre-engineering and ather
instellation efforts underteken on Customer’s behalf. Grande
shall be responsible for notifying Customer of the Effective
Date. Each Service Order shall set forth a term for Services

ed hereunder (*Term”). The initial term of this
Supplement shall be the greater of (i) one year commencing on
the Effective Date or (ii) the period commencing on the
Effective Date and continuing through the end of the Term,
which js the last to expire. This Supplement shall automatically
renew for asdditional one year periods, unless ootice of
termination is given by either party no less than ninety (90) days
prior to the expiration date of the initial term or eny renewal
term.,

3. Customer Facilitics. Customer shall have sole
responsibility for installation, testing and operation of facilities,
services and equipment other than those specifically described in

the Service Ordér end provided by Grande as part of the .

Services, if any. Customer and iis end users will originate calls
on the non-published telephone number(s) assigned to Customer
by Grande in accordance with the Service Order. Customer
shall be responsible for engineering and obtaining eccess from
Grande within the sppropriate Grande local calling scope of
each dialed number on & T-1 basis from Grande to Grande’s
POP. Cusiomer shall be responsible for engineering and
obtaining access from Grande to meet published standards for
the telecommunications services, currently the P.01 standard
average busy hour grade of service, for each telephone
number(s) assigned ta Customer by Grande and also for access
from Grande’s POP to Customer’s POP (which access is
obtained from & provider other than Grande). Customer shall
only use the Services for transmission of local calls between the
Grande local calling scope and Customer's POP. Customer
shall provide all facilities and equipment for such transmission.
In no event shall the untimely installation, faulty operation or
non-operation of Customer facilities or equipment relieve
Customer of its obligation to pay charges for the Services.

4, Delivery of Services. Grande shall deliver calls, to
Customer Facilities, originating from the Grande local calling
scope when Grands has essigned the dialed nursber to
Customer.  Grande shall terminate calls, from Customer
Facilities, where the dialed number is within the Grande
terminating local calling scope. Customer shall deliver to
Grande 10-digit CPN/ANI and jurisdiction of each terminated
call shall be determined by comparing the 10-digit CPN/ANIITP
to the dialed number. Calls terminated without CPN/ANL/JIP
shall be jurisdictionally classified as interstate.

5. Service Warranty. Grande warrants that the Services will
be & voice grade T-1 level of service (the “Technical

Wholesale Sales & Marketing 12/29/2004
Grande-Froprietary

Two-Way Lacal Access Supplement

Stendards™). Grande shell use reasonable efforts under the
circumstances to remedy any delays, interruptions, omissions,

. mistakes, accidents or errors in the Services (the “Defect”) and

restore the Services in accordance with the Technical Standards,
If a portion of the Service fails to conform to the Technical
Standards at any time and such failure continues for more than a
periad of twa consecutive hours after delivery of written notice
thersof by Customer to Grande, then Customer shall receive a
credit (an “Outnge Credit”) at the rate of 1/720 of the monthly
charges applicable to the affected portion of the Service for each
consecutive hour in excess of the first two consecutive hours
that the effected Service fails to conform to the Technical
Standards. If Services fail to conform to the Technicsf
Standards af any time for more than 30 consecutive days after
Grande receives Customer’s written notice thereaf, then
Customer may cancel the affected Service without a cancellation
charge, with such termination effective upon Grande’s receipt of
Customer’s written notice of termination. Customer shall not be
entitled to any Outage Credit and any cancellation right shall not
apply, however, in the event any Defect is caused or contributed
1o, directly or indirectly, by any act or omission of Customer or
any of its Customers, affiliates, agents, invitees or licensees.

6. Miscellaneous Charges. Grande requires a $300 (one-

time) service order fee for the initial order with Customer, and
requires a 5250 (one-time) non-recurring service order fee for
additional port-based orders beyond the first order.

7. Termination, TIf Customer has agreed to minimum
monthly commitments and Customer terminates this Supplement
or ceases usage of the Services prior to the end of the Term for
any reeson other than a Grande default, Customer shall remain
liable for and shall within fifteen (15) days of such termination
pay an amount equal to all waived nonrecurring charges and fees
plus fifty percent (50%) of all minimum monthly recuring
revenue commitments and any other commitments times the
number of months remeining in the Term.

8. VOIP Traffic. Customer represents, warmrants, and agrees
that all Service rendered by it hereunder shall be designed,
produced, installed, furnished and in all respects provided and
maintained in conformance and compliance with applicable
federal, state and local laws, administrative and regulatory
Tequirements and any other autherities having jurisdiction over
the subject matter of this Agreement. Customer further
represents, warrants, and agrees that it shall be responsible for
applying for, obtaining and mainteining, at its expense, all
registrations end certifications, which may be required by such
authorities. Customer shall secure and maintain in full force and
effect all licenses, permits and authorizations from all
governmentel agencies to the extent that the same are required
or necessary for the performence of its obligetions hereunder
including without limitation registering or filing this Agreement
with the appropriate governmental agency in the event such
regisiration is required by local Jaw. Customer shell provide
evidence of the foregoing to Grande upon Grande’s written
request. Customer represents, warrants, and agrees that it is in
compliance with-all applicable laws and regulations, related fo
the routing and identification of traffic and that the traffic it
delivers to Grande for Services hereunder shall be enhanced
traffic &s such is defined in 47 U.S.C, Section 153(20) (“VOIP
Traffic™) and which originated as VOIP Traffic. Additionally,

Customer Initials _° 1




Customer requires its underlying customers, to the extent the
end user is not directly transmitting traffic to Customer, to
comply with all applicable laws end regulations relating to the
.routing and identification of voice traffic, including but not
limited to the specific practices discussed herein.
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f¢ PUBLIC NOTICE

Federal Communications Commission
News Media Information 202 / 418-0500
445 12" St., SW. o nternet: hitp:/iwwwfce.gov
Washington, D.C. 20554 TTY: 1-888-835-5322
DA 05-2514

Released September 26, 2005

PLEADING CYCLE ESTABLISHED FOR SBC’S AND VARTEC’S PETITIONS FOR
DECLARATORY RULING REGARDING THE APPLICATION OF ACCESS CHARGES TO IP-
TRANSPORTED CALLS

WC Docket No. 05-276

COMMENTS DUE: November 10, 2005
REPLY COMMENTS DUE: December 12, 2005

On September 21, 2005, the SBC incumbent local exchange carriers (SBC) filed a petition for
declaratory ruling that wholesale transmission providers using Internet protocol (IP) technology to
transport long distance calls are liable for access charges.' SBC filed its petition after the United States
District Court for the Eastern District of Missouri dismissed without prejudice SBC’s claims seeking
payment of access charges for long distance calls that were transported using IP technology.? The court
found it appropriate to defer the issues raised by SBC to the primary jurisdiction of the FCC.? In its
petition, SBC seeks a declaratory ruling that wholesale transmission providers using IP technology to
carry long distance calls that originate and terminate on the public switched telephone network (PSTN)
are liable for access charges under section 69.5 of the Commission’s rules* and applicable tariffs.” SBC
seeks a ruling that providers meeting these criteria are interexchange carriers.®

! Petition of the SBC ILECs for a Declaratory Ruling That UniPoint Enhanced Services, Inc. d/b/a PointOne and
Other Wholesale Transmission Providers Are Liable for Access Charges (filed Sept. 21, 2005) (SBC Petition). This
filing corrected and replaced an earlier petition that SBC had filed on September 19, 2005.

2 Southwestern Bell Tel., L.P. v. VarTec Telecom, Inc., No. 4:04-CV-1303 (CEJ), 2005 WL 2033416 (E.D. Mo. Aug.
23, 2005). The defendants from which SBC sought payment were VarTec Telecom, Inc. (VarTec); UniPoint
Enhanced Services, Inc. (d/b/a PointOne), UniPoint Services, Inc., and UniPoint Holdings, Inc. (UniPoint); and
Transcom Communications, Inc. and Transcom Holdings, LLC (Transcom).

P I1d at*4.
“47 CFR. §695.
5 SBC Petition at 17-24.

6 Id at 17-35.
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VarTec filed a petition for declaratory ruling on related issues.” Specifically, VarTec seeks a
declaratory ruling that it is not required to pay access charges to terminating local exchange carriers
(LECs) when enhanced service providers or other carriers deliver calls directly to the terminating LECs
for termination.® VarTec also seeks a declaratory ruling that such calls are exempt from access charges
when they are originated by a commercial mobile radio service (CMRS) provider and do not cross major
trading area (MTA) boundaries.” VarTec also seeks a declaratory ruling that terminating LECs are
required to pay VarTec for the transiting service VarTec provides when terminating LECs terminate
intraMTA calls originated by a CMRS provider. '’

Interested parties may file comments on or before November 10, 2005, and reply comments on
or before December 12, 2005. Comments may be filed using the Commission's Electronic Comment
Filing System (ECFS) or by filing paper copies."' Comments filed through the ECFS can be sent as an
electronic file via the Internet to http:/www.fcc.gov/cgb/ecfs/. Generally, only one copy of an electronic
submission must be filed."” In completing the transmittal screen, commenters should include their full
name, U.S. Postal Service mailing address, and the applicable docket or rulemaking number, in this case
WC Docket No. 05-276. Parties may also submit an electronic comment by Internet e-mail. To get
filing instructions for e-mail comments, commenters should send an e-mail to ecfs@fcc.gov, and should
include the following words in the body of the message, “get form.” A sample form and directions will
be sent in reply. Parties who choose to file by paper must file an original and four copies of each filing."

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first-
class or overnight U.S. Postal Service mail (although we continue to experience delays in receiving U.S.
Postal Service mail). Parties are strongly encouraged to file comments electronically using the
Commission’s Electronic Comment Filing System (ECFS).

The Commission’s contractor, Natek, Inc., will receive hand-delivered or messenger-delivered
paper filings for the Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 110, Washington,
D.C. 20002,

-The filing hours at this location are 8:00 a.m. to 7:00 p.m.

7 Petition for Declaratory Ruling that VarTec Telecom, Inc, Is Not Required to Pay Access Charges to Southwestern
Bell Telephone Company or Other Terminating Local Exchange Carriers When Enhanced Service Providers or
Other Carriers Deliver the Calls to Southwestern Bell Telephone Company or Other Local Exchange Carriers for
Termination (filed Aug. 20, 2004) (VarTec Petition).

81d at1,3-8.
° Id at 8-11.
Y 1d at1-2,11-12.

" Electronic Filing of Documents in Rulemaking Proceedings, GC Docket No. 97-113, Report and Order, 13 FCC
Red 11,322 (1998).

2 If multiple docket or rulemaking numbers appear in the caption of a proceeding, however, commenters must
transmit one electronic copy of the comments to each docket or rulemaking number referenced in the caption.

13 If more than one docket or rulemaking number appear in the caption of a proceeding, commenters must submit
two additional copies for each additional docket or rulemaking number.
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-All hand deliveries must be held together with rubber bands or fasteners.
-Any envelopes must be disposed of before entering the building.

-Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743,

-U.S. Postal Service first-class mail, Express Mail, and Priority Mail should be addressed to 445
12th Street, SW, Washington, D.C. 20554,

All filings must be addressed to the Commission's Secretary, Marlene H. Dortch, Office of the
Secretary, Federal Communications Commission, Room TW-A325, 445 12" Street, SW, Washington,
D.C. 20554. Parties should also send a copy of their filings to Jennifer McKee, Pricing Policy Division,
Wireline Competition Bureau, Federal Communications Commission, Room 5-A263, 445 12" Street,
SW, Washington, D.C. 20554, or by e-mail to jennifer.mckee@fcc.gov. Parties shall also serve one copy
with the Commission’s copy contractor, Best Copy and Printing, Inc. (BCPI), Portals 11, 445 12th Street,
SW, Room CY-B402, Washington, D.C. 20554, (202) 488-5300, or via e-mail to fcc@bcpiweb.com.

Documents in WC Docket No. 05-276, including the SBC Petition and the VarTec Petition, are
available for public inspection and copying during business hours at the FCC Reference Information
Center, Portals 11, 445 12" St. SW, Room CY-A257, Washington, DC 20554, The documents may also
be purchased from BCPI, telephone (202) 488-5300, facsimile (202) 488-5563, TTY (202) 488-5562, e-
mail fec@bepiweb.com.

This matter shall be treated as a “permit-but-disclose” proceeding in accordance with the
Commission’s ex parte rules.'* Persons making oral ex parte presentations are reminded that memoranda
summarizing the presentations must contain summaries of the substance of the presentations and not
merely a listing of the subjects discussed. More than a one- or two-sentence description of the views and
arguments presented generally is rﬁquired.15 Other requirements pertaining to oral and written ex parte
prese1;16tations in permit-but-disclose proceedings are set forth in section 1.1206(b) of the Commission’s
rules.

For further information, contact Jennifer McKee of the Pricing Policy Division, Wireline
Competition Bureau at (202) 418-1530, or jennifer.mckee@fcc.gov.

-FCC -

1447 C.F.R. § 1.1200 ef seq.
1% See 47 C.F.R. § 1.1206(b)(2).

16 47 CF.R. § 1.1206(b).



