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Re: Docket No. 041 144-TP 

Dear Ms. Bayo: 

Enclosed for filing on behalf of KMC Telecom I11 LLC, KMC Telecom V, Inc., and KMC 
Data LLC are an original and fifteen copies of KMC’s Amended Motion to Dismiss Sprint3 
Complaint for Lack of Jurisdiction in the above referenced docket. 

Please acknowledge receipt of these documents by stamping the extra copy of this letter 
“filed” and returning the same to me. 

Thank you for your assistance with this filing. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Complaint of Sprint-Florida, Incorporated 1 
Against KMC Telecom 111 LLC, 1 
KMC Telecom V, Inc. and KMC Data LLC, 1 
for failure to pay intrastate access charges ) 
pursuant to its interconnection agreement and 1 
Sprint’s tariffs and for violation of 1 
Section 364.16(3)(a), Florida Statutes. ) 

) 

KMC TELECOM I11 LLC, KMC TELECOM F 

Docket No. 041 144-TP 
October 4,2005 

INC. AND KMC DATA LLC’S 
AMENDED MOTION TO DISMISS SPRINT’S COMPLAINT 

FOR LACK OF JURISDICTION 

KMC TELECOM I11 LLC, KMC V, INC. and KMC DATA LLC (collectively, 

X.MC”), by and through their undersigned counsel, and pursuant to Rules 25-22.036 and 

28-106.24 of the Florida Administrative Code, hereby file this Amended Motion to 

Dismiss filed with the Florida Public Service Commission (“Comission” or “FPSC”). 

On September 16,2005, KMC filed a motion in the above-captioned proceeding 

requesting the Commission to dismiss Sprint’s Complaint because KMC has made aprima 

facie showing that the traffic at issue in this proceeding is IP-enabled enhanced services 

traffic sent over local PRIs for termination or, at a minimurn, is entitled to treatment as 

enhanced services traffic as a result of the representations made by KMC’s customer to 

KMC. Accordingly, resolution of Sprint’s claims necessarily involves questions of federal 

law within the exclusive, primary jurisdiction of the FCC. KMC also requested in its 

Motion to Dismiss that the Commission, in the alternative, defer ruling upon whether the 

Commission has jurisdiction over this matter until the FCC issues a decision on the matter 

- in the pending IP-Enabled Services rulemaking proceeding. 

KMC Motion at 2. 1 



Since KMC filed its Motion to Dismiss, various carriers have filed petitions 

for declaratory ruling with the FCC requesting the agency to resolve the same issues 

involving IP-enabled traffic that are at stake in this matter and, in another case, the FCC 

has put out for public comment a petition that was filed a little over a year ago.2 Indeed, at 

least one Petition involves traffic allegedly carried by Pointone, albeit in jurisdictions 

other than F10rida.~ The FCC’s rulings in response to these petitions will resolve the 

dispute between the parties regarding whether the FCC or the Commission has jurisdiction 

over the matter, and most likely will also resolve, at least as a practical matter, the disputes 

between KMC and Sprint regarding the propriety of access charges for the traffic at issue 

here. Moreover, consideration of the same issue by the FPSC to resolve this matter would 

be unnecessarily duplicative and create a substantial likelihood of conflicting decisions. 

Accordingly, in light of these recent developments regarding issues that are actively before 

the FCC, KMC supplements its previously filed Motion to Dismiss and KMC files this 

Amended Motion to request that, if the FPSC does not dismiss Sprint’s Complaint, the 

Commission defer decision on whether it has jurisdiction to address Sprint’s Complaint 

until after the FCC rules on the issues underlying Sprint’s Complaint in response to the 

recent Petitions for declaratory rulings on IP-enabled traffic or the FCC’s IP-Enabled 

See, e.g., Petition of the SBC ILECs for a Declaratory Ruling, WC Docket No. 05-276, 
filed Sep. 19,2005; VarTec Telecom, Inc. Petition for Declaratory Ruling, WC Docket No. 
05-276, filed Aug. 20, 2004; Petition for Declaratory Ruling of Grande Communications, 
Inc., WC Docket No. , filed Oct. 3,2005. On September 21,2005, SBC filed an 
errata to its Petition. The corrected version of SBC’s Petition is attached hereto as Exhibit 
I .  The VarTec Petition is attached hereto as Exhibit 2, and the Grande Petition is attached 
hereto as Exhibit 3. 

2 

See SBC v. VarTec et al., Case No. 4:04CV1303CEJ, U.S. Dist. Court E.D Mo., SBC First 
Amended Complaint at 7 (“UniPoint operates facilities that are used in connection with the 
transmission of telephone calls that originate and terminate in multiple states in which 
plaintiffs do business, including Missouri”). 
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Services or Intercarrier Cumpensation proceedings. In support of this Amended Motion, 

KMC states as follows: 

BACKGROUND 

1. On September 19,2005, SBC Communications, Inc. (“SBC”) filed a 

Petitiunfor DecZarutory Reliefwith the FCC in which SBC asked the FCC to declare that 

wholesale transmission providers using Internet protocol technology to transport ordinary 

long distance calls are “interexchange carriers” and therefore are liable for the payment of 

access  charge^.^ SBC’s Petition comes on the heels of a decision by the US.  District 

Court for the Eastem District of Missouri dismissing SBC’s complaint against a number of 

defendants, including PointOne (and VarTe~) .~  The court there held that the 

determination of whether Pointone, as described in SBC’ s allegation$ is an interexchange 

carrier and liable for the payment of access charges is “is a technical determination far 

beyond the [c]owt’s expertise.’” The court also held that the question of whether access 

charges may be assessed against entities other than interexchange carriers “is a policy 

determination currently under review by the FCC.”’ 

~ 

Exh. 1, SBC Petition at 17. 
Southweslern Bell Tel., v. VarTec Tel. et al., 2005 WL 2033416 (E.D. Mo.). It should be 
noted that, because SBC’s Complaint was dismissed, no record was developed in the 
Missouri proceeding. Accordingly, SBC’s CompIaint should be seen for what it is -- naked 
allegations and mere speculation. 

The court made no finding as to the true nature of Pointone’s service and accepted 
SBC’s allegations in its complaint for purposes of resolving Pointone’s Motion to 
Dismiss. Similarly, SBC’s Petition before the FCC involves only SBC’s 
representations regarding the nature of Pointone’s service, not any factual findings 
regarding PointOne’s service, and can be expected to be resolved based upon that 
description. Nevertheless, because Sprint makes essentially the same allegations as 
SBC, the FCC’s resolution of SBC’s Petition potentially will have a direct bearing 
on the proper resolution of Sprint’s claims. 
Id. at 4. 

Id 
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2. On September 26,2005, the FCC issued a Public Notice requesting 

comment on SBC’s Petition, as well as a similar petition filed by VarTec.’ The VarTec 

Petition, which was filed on August 20,2004, seeks inter alia a declaratory ruling that it is 

not required to pay access charges to terminating local exchange carriers (“LECs”) when 

enhanced service providers (“ESP”’) or other carriers deliver calls directly to the 

terminating LECS for termination. lo  

3. On October 3,2005, Grande Communications, Inc. (“Grande”) filed a 

Petition for Declaratory Ruling with the FCC in which it asked the FCC to declare that 

local carriers may rely on self-certifications fi-om their customers that the traffic their 

customers send them is VoIP traffic that undergoes a net protocol conversion or is 

otherwise enhanced. Grande also seeks an ancillary ruling that, based upon such 

certification, Grande may properly sell such customers local services and that the traffic 

carried over those local services is exempt from access charges.’’ 

4. First and foremost, resolution of these various Petitions will require the 

FCC, at a minimum, to address the jurisdictional nature of the type of IP-enabled traffic 

Sprint alleges is at issue in its Complaint. These Petitions also raise the questions of 

which, assuming access charges apply to this traffic, entities can be liable for access 

charges. Finally, the Grande Petition raises the question of whether self-certification by a 

customer regarding the enhanced nature of its traffic can be relied upon by a local 

exchange carrier when offering that customer local services, another issue raised in the 

The Public Notice is attached hereto as Exhibit 4. 

Exh. 2, VarTec Petition at 3. 

Exh. 3, Grande Petition at 1. While a Public Notice seeking comment on Grande’s 
Petition has not yet been issued, KMC expects that the FCC will issue one shortly given 
that the FCC is already seeking comments on the related Petitions filed by SBC and 
VarTec. 
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Sprint complaint case. Accordingly, the FCC is currently considering the same issues 

raised by Sprint’s Complaint, not only in its IP-Enabled Services proceeding, but in 

various other, including these new, proceedings. 

ARGUMENT 

5. Deferring a decision upon whether the Commission has jurisdiction to 

resolve Sprint’s Complaint until after the FCC rules on the Petitions for declaratory ruling 

filed by SBC, VarTec, and Grande, whether individually or as part of the currently pending 

IP-Enabled Services or Intercarrier Compensation proceedings, this Commission will 

conserve its resources and eliminate the risk of inconsistent federal and state decisions . 

As Sprint has acknowledged, Sprint’s Complaint raises questions of federal law, and 

federal law as articulated by the FCC must be applied to resolve Sprint’s claims.I2 The 

recent Petitions place the questions Sprint raised in its Complaint squarely before the FCC 

again, and thus the FCC’s resolution of those issues will dictate the proper resolution of 

Sprint’s Complaint. 

6 .  Specifically, SBC’s Petition asks the FCC to promptly and decisively 

resolve the issue of whether wholesale transmission providers are “interexchange carriers’’ 

and thus are liable for access charges.13 Indeed, the services of PointOne as described in 

the SBC Petition do not differ materially from Sprint’s descriptions of the PointOne traffic 

at issue here, which is not surprising since both incumbent carriers seek to collect access 

charges. Moreover, the issues that SBC’s Petition puts front and center before the FCC 

l 2  See, e.g., Sprint’s Response in Opposition to KMC’s Motion to Dismiss at 5 ”(“asking the 
Commission “to apply federal law related to VoIP to its resolution of the parties’ 
interconnection agreement dispute”). 

SBC Petition at 3 3. l3  
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are key to resolving KMC’s position in this matter that KMC is not an interexchange 

carrier and thus is not liable to Sprint for the payment of access charged4 Moreover, 

KMC has contended that, even if access charges are due for the traffic in this case, they 

must be paid by PointOne or an IXC that, directly or indirectly, sent the traffic to 

Pointone. This argument is also almost identical to the argument that the SBC and Vartec 

Petitions ask the FCC to resolve. Indeed, SBC alleges that Pointone, not the LECs that 

sent SBC the tra@c in question, continues to “evade” more than $1 million per month in 

SBC access ~harges.’~ Similarly, the Grande Petition puts squarely before the FCC one of 

KMC’s central arguments - that KMC acted reasonably and in good faith in treating 

PointOne as an ESP based on Pointone’s self-certification? It is difficult to imagine how 

the FCC, in the exercise of its jurisdiction, would issue a ruling in response to the SBC, 

Grande, and Vartec Petitions that would not resolve several, if not most, of the central 

issues raised in Sprint’s Complaint. 

7. Perhaps most significantly for purposes of the present Amended Motion, 

each of the Petitions pending before the FCC, like the IP-Enabled Services proceeding 

itself, also raise the key issue of the nature and scope of federal jurisdiction over IP- 

enabled traffic. In resolving the Petitions, the FCC most likely will have to articulate more 

fully the basis for, and scope of, federal jurisdiction over IP-enabled traffic as threshold 

matters to issue its r~1ings.l~ Even if the FCC does not articulate more fully its jurisdiction 

over IP-enabled services generally, the manner in which the FCC disposes of the Petitions 

KMC Post-Hearing Brief, Issue No. 3, at 14. 14 

l 5  SBC Petition at 14. 
l 6  

l 7  
KMC Post-Hearing Brief, Issue No. 3, at 23-26. 

See KMC Motion at 4-5 (explaining that the FCC’s Vonage Declaratory Ruling 
already resolves the threshold question of whether this Commission has jurisdiction 
over the instant dispute). 
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will, as a factual matter, establish the boundaries of federal and state jurisdiction over the 

issues Sprint raised in its complaint. In short, given the similarity of the matters raised in 

the Petitions to a number of the key issues raised by Sprint’s Complaint, the FCC’s 

determinations regarding the extent of federal jurisdiction over IP-enabled services are 

crucial to resolving Sprint’s Complaint. 

8. Since many of the key issues raised by Sprint’s Complaint - both with 

respect to Commission jurisdiction to resolve the Complaint as well as to the merits of the 

Complaint itself - are currently pending before the FCC, there is a substantial risk that any 

decision the Commission issues will be inconsistent with the FCC’s resolution of those 

issues. Even if the Commission correctly predicts how the FCC will rule on the issues 

Sprint raised in its Complaint, the Commission will simply waste its resources trying to 

clarify in advance the uncertainty regarding federal law that the FCC itself created.” Since 

resolution of Sprint’s claims, whether by the Commission or another body, ultimately will 

have to be consistent with the FCC’s rulings, the most prudent course is to let the FCC rule 

before the Commission expends any more of its own resources, particularly since the FCC 

has already requested comment on the relevant issues and has stated that it plans to resolve 

those issues in the near fktwe. 

9. Commission precedent supports deferral of the decision upon whether the 

Commission has jurisdiction to resolve Sprint’s Complaint until after the FCC rules on the 

Petitions for declaratory ruling filed by SBC, VarTec, and Grande, whether individually or 

as part of the currently pending IP-Enabled Services or Intercarrier Compensation 

l 8  See, e.g,  Petition for Declaratory Ruling that AT&TJs Phone-to-Phone IF’ 
Telephony Services are Exemptfiom Access Charges, Statement o f  Commissioner 
Kevin J. Martin, WC Docket No. 02-36 1, FCC 04-97,2 (April 2 1,2004) 
(observing that FCC contributed to the uncertainty as to the applicability of access 
charges to various types of IP-Enabled services). 

7 



proceedings. As KMC explained in its Motion to Dismiss, the Commission stayed its own 

docket in the Thrifty Call case pending the resolution of an FCC declaratory proceeding 

addressing the same jurisdictional authority to collect access charges on the traffic that was 

in dispute in the FPSC case.lg The Petitions for declaratory ruling filed with the FCC after 

KMC filed its Motion to Dismiss place this Commission in the same circumstances it faced 

in the ThriftV Call case. For the reasons the Commission stayed its own docket in the 

Thrifty Call case, the Commission should stay its own docket in this proceeding or, at a 

minimum, defer decision upon the jurisdictional issues until after the FCC has ruled on the 

pending Petitions. 

10. Finally, granting the relief KMC requests will not harm Sprint. 

Specifically, since Sprint only is seeking monetary relief, a stay or a deferral in this 

proceeding will not irreparably harm Sprint.20 In the meantime, the FCC’s request for 

comments on the VarTec and SBC (and imminently the Grande) Petitions provide a 

vehicle for both Sprint and KMC to bring the essential elements of the jurisdictional 

question pending here to the FCC. Sprint and KMC will also have the opportunity to files 

comments on the substantive questions raised by the SBC, Vartec, and Grande Petitions. 

Once the FCC has resolved these issues, the Commission can determine whether and how 

best to resolve Sprint’s Complaint. 

CONCLUSION 

WHEREFORE, based on its Motion to Dismiss and the foregoing, KMC’s 

respecthlly requests the Commission to dismiss Sprint’s Complaint for lack of subject 

matter jurisdiction. If the Commission does not take that action, it should grant KMC’s 

l9 See Order No. PSC-0 1 -2309-PCO-TP (Nov. 2 I ,  2001). 

KMC Motion at 9. 20 
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Amended Motion by staying and deferring a decision upon whether the Commission has 

jurisdiction to resolve Sprint’s Complaint and the Sprint Complaint itself until after the 

FCC rules on the pending IP-Enabled Services proceeding and the Petitions filed by SBC, 

VarTec, and Grande, whether individually or as part of the currently pending IP-Enabled 

Services proceeding. 

& SELF, 
P.A. 
215 S. Monroe Street, Suite 701 
Tallahassee, FL 32302 
(850) 222-0720 

Edward A. Yorkgitis, Jr. 
Todd D. Daubert 
KELLEY DRYE & WARREN LLP 
1200 19th Street, N. W. 
Washington, DC 20036 

Attorneys for KMC Telecom 111 LLC, 
KMC 
Telecom V, Inc., and KMC Data LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that true and correct copies of the foregoing have been served upon 
the following parties by Hand Deliver this gfh day of October, 2005. 

Beth Keating, Esq. * 
General Counsel’s Office, Room 370 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Ms. Nancy Pruitt* 
Division of Competitive Markets and Enforcement 
Florida Public Service Commission 
2540 Shutnard Oak Blvd. 
Tallahassee, FL 32399-0850 

Susan Masterton, Esq. * 
Sprint-Florida, Incorporated 
13 13 Blairstone Road 
Tallahassee, FL 3230 1 
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KELLOCG, WUBER, HANSEN, T o m ,  EVANS FIBEL, P,L.LC, 
SUMNER SQUARE 

101s M STREET, N,W. 
SUITE 400 

WASHINGTON. 0.C. 20038-3269 

t2021 ;jte3-t000 
- 

FAG 5 1 M I LE: 
t202l. 328-7888 

September 21 2005 

Marlene H, Dortch 
Secretary 
Federal Cammunications Commission 

Washingion, D.C. 20554 
445 12th Street, s.w: 

Re: SBC ILECs' September 19,2005, Petition for Dmlaratory Ruling 

Dear Ms. Dortch: 

On September 19,2005, the SBC TLECs filcd a petition for a declaratory nrhg to 
implement the recent primary jurisdiction r e f e d  order issued by the United States District 
Court for the Eastem District of Missouri.' The SBC ILECs now make this errata filing to 
correct certain mistakes in the petition as filed. We are enclosing the original and five copies of 
the corrected vemion of the filing, Please use these to replace the original and four copies ofthe 
filing provided on Septembr 19, and please date-stamp and I-etum the additional copy in the 
enclosed envelope. 

Thank you for your attention to this matter. If you have any questions, please do not 
hesitate to conlact me at (202) 326-7968. 

Yours truly, 
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SBC Petition for Declaratory Ruling 
Corrected Version 
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SBC &tition for Declaratory Ruling 
Corrected Version 

INTRODUCTION AND SUMMARY 

In April 2004, this Commission put to rest a heated controversy over the proper 

compensation applicable to so-called “IP-in-the-middle” long distance calls - Le., ordinary long 

distance calls that are transported using the IntemetProtocol (“IF”), In a highly publicized 

decision, the Commission d e d  that IP-in-the-middle long distance calls - whether transported 

by a single provider or by multiple providers - are “telecommunications services” subject to 

access charges. See Order, Petition for Declaratory Ruling ?%at AT&T’s Phone-to-Phone I .  

Telephony Services Are Exemptfrom Access Charges, 19 F‘CC Rcd 7457 (2004) (“AT&T 

Order”), While some IP-in-the-middle providers accepted the Commission’s decision and 

codormed thair behavior accordingly, Unipoint Enhanced Services, Inc. &/a PointOne 

(“PointOne”) and other similar providers have chosen to flout the Commission’s decision and, to 

this day, are still refbing to pay access charges on the ordinary long distance calls they transport 

using IP-in-the-middle technology. 

,The incumbent local exchange carriers affiliated with SBC Communications Inc. (the 

“SBC ILECs”)’ conservatively estimate that these IP-in-the-middle providers have evaded more 

than $100 million in SBC ZLEC access charges over the last five years, and that amount is . 

growing by more than $1 million per month. It is also quite likely that these same providers are 

similarly depriving many other local exchange carriers of the access charges they are owed on 

IP-in-the-middle long distance calls. 

The SBC ILECs include Southwestern Bell Telephone, L.R, Pacific Bell Telephone 
Company, The Southem New England Telephone Company, Illinois Bell Telephone ,Company, 
Indiana Bell Telephone Company Incorporated, Michigan Bell Telephone Company, The Ohio 
Bell Telephone Company, Wisconsin Bell, Inc :, Nevada Bell Telephone Company, and The 
Woodbury Telephone Company. 



SBC Petition fur Declaratory RuIing 
’ Conected Versjon 

To make matters worse, these IP-in-the-middle providers have now been emboldened in 

their defiance of this Commission’s ruling by a recent federal district court decision that 

professed uncertainty over whether and huw the AT&T Order applies to them? In response to . 

litigation initiated by the SBC ILECs to require certain IF-in-the-middle providers to codom to 

the AT&T Order, Pointone contended, and the district court agreed, that the question of 

PointOne’s liability for access charges on IP-in-the-middle calls was unsettled and should be 

subject to the primary jurisdiction of this Commission. Emphasizing that access charges apply to 

“interexchange carriers,” see 47 C.F,R, 8 69.5(b), the court concluded that, t~ resolve the SBC 

ILECs’ complaint, it would have to determine that Pointone is an interexchange carrier, which 

the court believed to be “a technical determination far beyond [its] expertise” and subject to the 

primary jurisdiction of the Commission. Order at 8. 

Jn response to the district court’s primary jurisdiction referral and pursuant to 47 C.F,R 

9 1,2, the SBC EECs file th is  petition €or a declaratory ruling to prevent Pointone and other 

similarly situated providers from making a mockery of the AT&T Order. 

I. To remove any purported uncertainty over the applicability of the AT& T Order, 

the Commission should make clear that, wheq wholesale transmission providers use IP to carry 

ordinary long disfance calls that originate and terminate on the public switched telephone 

network CPSTN“), they are acting as ‘cinterexchange carrkrs’’ for purposes of Rule 69.5 and are 

accordingly subject to access charges. 

A, The text of the Commission’s rules requkes that result. For purposes of switched 

access charges, section 69.51b) states that access chrges shall be dssessed on “interexchange 

, 

See Memorandum and Order, Southwestern Be22 TeZ., L.P. v. VarTec .Telicom, Inc, , 
Na. 4:04-CV-1303 (CEJ) (ED. Mo. Aug. 23,2005) (“Order”) (Ex, A), 

2 



SBC Petition for Declaratory Ruling 
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carriers.” 47 C.F,R. 6 69.5(b).3 The Commission’s rules define “interexchange” in relevant part 
I 

as “services or facilities provided as an integral part of interstate or foreign telecomM1U3ioations,’’ 

id, 8 69.2(s), and the term “camer” plainly refers simply to an entity carrying a call from one 

. point to another. Thus, when a trammission provider provides carriage as “an integral part.” o f  a 

long distance call, it is liable for access charges under Rule 69.5@). It makes no difference 

whether the transmission provider is acting as a retail provider or a wholesale provider, Indeed, 

the Commission’s rules do not distinguish between “wholesale” and “retail” providers, and 

wholesale transmission providers, no less than retail long distance carriers, provide carriage as 

“an integral part’’ of a long distance call. Accordingly, any suggestion that wholesale 

transmission providers are exempt from access charges is entirely without merit. 

That result is confiied by industry practice. When Pointone or any other carrier 

provides wholesale transmission using IP-in-themiddle to another camier, it stands in the same 

shoes as the many carriers that provide wholesale transmission over conventional facilities and 

deliver calls to local exchange carriers (including the SBC ILECs) for termination. Those 

conventional wholesale providers routinely pay access charges pursuarkt to Rule 69.5@) for their 

“use [ofJ focal exchange switching facilities,” and there is no basis in law or policy to excuse 

Pointone or any other carrier providing the same fbnctionality from those same charges, simply 

because their transmission networks employ IP, 

Any other result would violate the filed rate doctrine. As the Supreme Court has - 

explained, “the policy of nondiscriminatory rates” at the heart ofthat doctrine “is violated when 

similarly situated customers pay different rates for the s m e  services.” AT& T Co, v. Cen&Z 

In fact, carrier’s carrier charges are assessed on entities that are not interexchange 
carriers, notwithstanding Rule 69.5(b); however, the Commission need not decide this petition 
on that basis since PointUne and similarly situated carriers clearly are interexchange carriers. 

3 
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OfFcc TeL, Inc,, 524 US. 214,223 (1998). Yet that is precisely the result advocated by IP-based 

transmission providers such as Pointhe, which insist that they are exempt from access charges, 

even as other wholesale transmission providers dutifully pay those same charges. 

E. Pointone has insisted that, because it is supposedly not a “common carrier,” it 

cannot be considered an “interexchange Carrie?’ for purposes of the access charge rules. But the 

‘ truth of the matter is that Pointone and similar carriers are common carriers, Cornmission 

precedent makes clear that wholesale transmission providers qualify as common carriers, 

provided they offer service to all comers. That is plainly thq case here. Pointone, for example, 

has touted the fact that it provides “any-to-any” transmission services to virtually anyone, by 

which it meaiis that it ‘Ltransmits and routes traffic between any origination and termination 

device . . . without discriminating based an the fom or capability of the device.”q Particularly 

yhen coupled with PointOne’s recent announcement o f  its “new effective per minute rate” for 

various transmission services that is “effective across the entire Pointone customer 

Pointhe’s nondiscriminatory service qualifies as common carriage. 

In any case, nothing in the Commission’s mles suggests that the term ‘Ykerexchitnge 

carrier” in Rule 69.5(b) is confined to c o m o n  carriers and does not include private carriers. 

The Commission has long recognized that the applicability of access charges does not depend on 

whether a party is a c o m m  carrier. Kather, private carriers, just like common carriers, are 

subject to access charges under Rule 69,5(b) when carrying interexchange traffic, Any other 

reading would not only be contrary to Commission precedent, but also would lead to the absurd 

Letter from Staci L, Pies, Vice President, Government and Regulatory Affairs, 
Pointbe, to William A. Haas, Associate General Counsel, McLeod USA, at 4 (Feb, 1,2005) 
(“Pies Letter’’) (Ex, S) {emphases added). 

Private Line (VRPL) (Aug. 16,2005) (“PointUne Rate Notice”) (Ex. C). 
Pointhe Notification of Rate Adjustment to Metered VPN Services and Variable Rate 

4 
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result of creating an enormous loophole for a distinct class of users of access facilities - Le,, 

private carriers - that are neither “end users” nor “interexchange carriers” and would thus be 

unaccounted for in the Commission’s access charge regbe. 

TI. The Commission must act expeditioudy to resolve this petition. In the past five 

years, IP-in-the-middle carriers have ‘evaded hundreds of millions of dollars in access charges, 

As noted at the outset, SBC conservatively estimates that, all told, wholesale IP-in-the-middle 

carriers have already evaded at least $100 million in SBC ILEC access charges, and that number 

is growing by more than $1 million per month. Once other LECs are factored in, that number is 

undoubtedly many times higher. The supposed uncertainty identified in the district court’s 

ruling, moreover, will likely cause these IP-in-the-middle caniers to redouble their efforts to 

evade access charges on an increasing amount of interexchange traffic, thus perpetuating 

precisely the problems - in terins of undermining competition among Sang-haul providers, 

preventing TLECs from “receiv[ing] appropriate compensation for the use of their networks,” and 

interfering with “important Commission rules, such as the obligation to contribute to the 

universal service support mechanisms:’ A T&T Order 7 2 - that caused the Commission to take 

action against IP-in-the-middle providers in the first place. The Commission should act without 

delay to prevent that m.d t .  

BACKGROUND 

A. The Use of W-iu-the-Midclle To Evade Access Charges 

As the Commission has stressed, the ability to transmit voice using IP promises “new and 

innovative services” to end users and thereby “promote[s] competition” for local exchange 
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service, Yonuge Order‘ 120. This petition, however, is not about the use of IP to revolutionize 

local competition, Rather, just as in the AT&T Order, this petition involves the use of IP solely 

in the middle of a conventional, PSTN-tu-PSTN interexchange call, to. hnsport that call from 

. one place ta another, 

Carriers use many different technologies and transmission media to transmit long 

distance calfs, Some camers use microwave transmission, others use fiber optics, others me 

satellites, and still others use the copper wires that have been in use for decades. Under long- . 
’ 

standing Commission rules, however, the choice of transmission technology makes no diEerence 

to the regulatory classification of a ConventionaI lung distance telephone call or the applicability 

of access charges. So long as a long distance call begins and ends as an ordinary telephone call 

on the PSTN, it is subject to access charges, regardless of the technalagy that a carrier uses tQ 

transmit that call. See, e . g ,  AT&T Order 7 17; Report to Congress, Federul-State Joint Board on 

Universal Sewice, 13 FCC Rcd 1 150 1,159 (1 998). 

Nevertheless, in the last decade (and increasingly beginning around ZOOO), carriers that 

had implemented JP in their networks bsgm to take the position that PSTN-to-PSTN calls 

transported using IP were exempt from access cfiarges, As support for this improbable claim, 

these carriers have relied on the Commission’s so-called “ESP Exemption,” In the wake of the 

break-up of the Bell system, the Cornmission put in place an access charge regime to ensure that 

“local carriers recover the cost of providing access services needed to complete interstate and 

foreign telecommunica~ons,” Memorandum Opinion and Order, MTS and WA TS Market 

Stmcture, 97 F.C.C.2d 682,12 (1983) (“MTS/WATS Order’’). ,For purposes of th is  regime, the - 

Memorandum Opinion and Order, Yonage Hddlngs Corp. Petition fur Declaratory 
Ruling Concerning an Order of the Minnesota P+bIic Utilities Commission, 19 FCC Red 22404 
(2004) Vonuge Uidep”) 
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Commission divided users of local exchange facilities into, broadly speaking,-two categories: (1) 

nqn-carrier “~~stomer[~]” of an “interstate or foreign telecommunications service,” termed “end 

users,” 47 C.F,R. $9 69,2(m), 69.5(a); and (2) “interexchange carriers that use local exchange 

switching facilities for the provision o f  interstate or foreign telecommunications services,” id, .Q 

69.5(b); see also id, Q 69,2(s) (“hterexchunge, or the interexchange cutegory includes services or 

facilities provided as an integral part of interstate or foreign telecommunications that is not 

described as ‘access service’ far purposes of this part.”}. ’ 

The Commission recognized that enhanced seMces providers “employ exchange service 

for jurisdictionally interstak communications” and are thus presumptively subject to “fill carrier 

usage charges.” MTS/WATS Order 783.  At the same time, the Commission expressed concern 

that the application of those charges would creak “rate shock,’’ and it accordingly created an 

exemption from the ‘‘carrier’s carrier” accesg charges that would otherwise apply. Id. That is td 

say, notwithstanding the. fact that enhanced services providers “we incumbent LEC facilities to 

originate and terminate interstate calls,’’ the Commission classified those providers as end users 

for purposes of Rule 69S and permitted them to “purchase senrices f‘rom incumbent LECs under 

the same intrastate tariffs available to end users’s.’’ First Report and Order, Access Charge 

Reform, 12 FCC Rcd 15982, yT 341-342 (1997) (“Access Charge Beform Order”), affd, 

Southwestern Bell T d  Co, v, FCC, 153 F.3d 523 (D.C. Cir. 1998); see MTSIWATS Order 1 33. 

To take advantage of the ESP Exemption, transport providers using 3[P technology took 

the position that any ordinary long distance call transmitted in IP was thereby transformed into 

an “enhanced” service exempt from access charges. From the beginning, this claim was 8 , 
c 

transparent abuse of the Commission’s rules. The Cummission has explained that the ESP 

Exemption does not apply where a service provider ‘”uses tbe LEC failities as an element in an 
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end-to-end long distance call,”’ and it was on that basis that the Eighth Circuit upheld the 

exemption against a discrimination claim. See Southwestern BelZ TeL Ca u. FCC, 153 F.3d 523, 

542 (8th Cir. 1998) (holding that the ESP Exemption “do[es] not discriminate in favor o f  

[enhanced services providers], which do not utilize [local exchange carrier] services ad 

facilities in the same way or for the same purposes a3 other customers who are assessed per- 

minute interstate access charges”). It is clear, however, that, where a provider uses IP to 

transport a PSTN-to-PSTN interexchange call, it “utilize[s]” local exchange switching facilities 

‘ 

in precisely “the same way [and] for the Bame purposes” as carriers “who are assessed per- 

minute interstate access charges.” Id. 

Take, for example, a traditional long distance carrier such as AT&T or MCI, In the 

ordinary course, a PSTN-to-PSTN call will originate and terminate on an LBC network, with the 

lung distance carrier transporting the call in between, As the Commission recognized in the 

AT&T Order, where the long distance h e r  uses IP in its lang-haul network, the call still 

originates and teminates on an PLEC network, and it u$es ILEC switching facilities for 

termination just like any other ordinary long distance call. As the following diagrams illustrate, 

the only difference is that, to unlawfully avoid access charges under the guise that the IP-routed 

call is an “enhanced service,” some long distance carriers had been routing these calls through 

CLECs, which in turn improperly terminated the calls to the ILEC over local interconnection 

Brief for Respondents the Federal Conwrutlications Commission and the United States 
at 75-76, Suuthwqtern Bell Tel. Ca v. FCC, No; 97-2618 (8th Cir. filed Dec. 16, 1997).(“FCC 
8th Cir. Br.’?). 

8 



SBC Petition for Declaratory Ruling 
Corrected Version 

trunks that are generally not designed to meamre and bill for interexchange traffic, See 

Declaration of Robert A. Dignan 7 5 (L‘Di’gnan Decl.”) (Ex, D)? 

Illustration I - Ordiaary Long Distance Cull: 

Illustration 2 - 1P-in-the-Middle Cull: 

Long-Distance 

Calling ILEC ILEC Called 
EO Tandem Tandem EO 

CLEC 

Critically for purposes of this petition, the same analysis applies for P-inlthe-middle 

calls routed by wholesale providers. With conventional, non-IP transmission, long distance 

carriers routinely pass calls to a third-party wholesale transmission provider, depicted below as a 

“Least Cost Router,” or ‘ZCR,“ which in turn delivers the calls to t.he ILEC for termination. The 

use of an LCR makes no difference to the functions the ILEC must perform on the terminating 

end of the call, Just as with an ordinary call that i s  carried entirely by a single long distance 

carrier (see Illustrations 1 and 2 above), the ILEC must switch the call and deliver it to the called 

party. And, just as with any other ordinary call, the carriers that transport the call between 

exchanges are interexchange carriers liable for access charges. See Dig” Decl. 7 6 .  

Alternatively, the long distance carrier might attempt to avoid access charges by routing 
the call directly to the ILEC using prirmaq rate interface lines, or ‘‘PRIs;’ purchased out of 
intrastate tariffs. See AT&T Order 7 11 11.49. 

9 



I 

SBC Petition for DecIaratory Ruling 
Corrected Version 

Illustration 3 - Cmventional Interexchange Call Routed Using Wholesale Provider: 

ILEC mc Called Calling lLEC ILEC 
Tandem Long-Distance Tandem EO 

Carrier . tCR A . . - R -  

That is equally true, mw“, where the wholesale transmission provider happens to use 

IP. In that circumstance, the call still originates and terminates on the PSTN, and it still uses 

ILEC switching facilities for termination just like any other long distance call. As depicted, in 

Illustration 4 below - and just as in Illustration 2, above - the only diflerence is that, to 

improperly avoid accesg charges on the terminating end, the call may be routed though a CLEC, 

which terminates it to the ILEC over ’local interconnection 

Illustration 4 - IP-in-the-Middle Call Routed Vsing Wholesuk Provider: 

B. The AT&T Petition and the Commission’s Declaratory Ruling 

In October 2002, in the wake of several criminal prosecutions of companies that evaded 

access charges,’* AT&T filed a petition for a declaratory ruling asking the FCC to rule that 

Alternatively, as with the scienario described above, the wholesale provider might 
attempt to avoid access charges by terminating the call directly to the LEC using a PRT circuit 
purchased out of an intrastate tqriff. - 

la 1112002, the United States Department of Justice (“DOJ”) secured guilty pleas from a ’ 

. communications company and two of its officers for “perpetrating a scheme that defiauded 
[Southwestem Bell Telephone, L.P. (%WEIT”)] of millions of dollars in [Switched Access] 
fees,” by “fail[ing] to pay [access charges] for using SWBT’s network . . . while providing long 
distance service,” DUJ Press Release, Long Distance Sewice Provider NTS Communications, 
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PSTN-to-PSTN calls carried using IP-in-the-middle were exempt from acces charges.’ 

AT&T’s theory was’that, even though the calls at issue were originated and terminated in exactly 

the Same way as ordinary long distance calls, they were nevertheless exempt from accesg charges ’ 

because the w e  of IP transformed the calls into “enhanced” or “information” services.I2 

Although AT&T itself used I’P solely in the middle of its own network (as depicted in 

Illustration 2 above), it was clear from the outset that its petition raised the question of the 

applicability of access charges to the circumstance in which the IP tmnsmisaion is provided by a 

wholesale provider (Illustration 4 above). Indeed, in connection with AT&T’s petition, + 

transmission provider PointOne, alone and in conjunction with other providers, submitted 95 

pages of advocacy and met with t he  Commission to press its case on six different oc~asions.’~ 

Likewise, transmission provider Transcom Enhanced Services, LLC C‘Transcom”), also alone 

and in conjunction with other providers, submitted 17,O pages of advocacy and participated in 

seven Commission meetings.’? In these filings and meetings, these carriers echoed AT&T’s 

argument that any use of IP to carry ordinary long distance calls turned those calls into 

%h”ed services” exempt fi-om access charges. 

Inc. and Two Executives Are Charged with Defrikding Southwestem Bell Tedepkane of Millions 
in Long Distance Usage Fees at 1 (Feb. 28,2002). See also indictment, United States v. Ward, 
et al., Nos. IP 01-CR-79-01 et al., 27 (S,D, Ind, fded July 11,2001) (alleging conspiracy to 
commit wire h u d  arising out of defendants’ efforts to “concealu the true nature” of the long 
distance traffic they delivered to local carriers for termination). 

Phone-toYPhone IP Telephony Services Are Exempt frum Access Charges, WC Docket No. 
‘I See Petition for Declaratory Ruling, Petition for Declaaratoory Ruling That AT&T’s 

02-36 I (FCC filed Oct. 18,2002). 

*’See id. 

l 3  See Listing of Transcom and Pointthe Pilings in WC Docket No. 02-361. (Ex. E), 
l 4  See id. 

Is See, eg., Declaration of Chad Prazier 77 8-12, WC Docket No. 02-361 (FCC filed 
Sept. 18,2003) (arguing that ‘1P Telephony” results in a “change in content” and qualifies as an 
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In addition, WilTel specifically asked the Commission to resolve the question presented 

in AT&T’s petition - k, whether the use of IP transforms an ordinary PSTN-to-PSTN call into 

an “enhanced” service exempt fkom access charges - with respect to various distinct scenaiios: 

(1) where, for example, as in the case of AT&T, “a single interexchange carrier (1XC)”using IP- 

in-the-middIe “carries a call all the way from the originating end-user’s local exchange carrier 

(LEC) to the called end-user’s LEC”; and (2) where, as here, “two or more carriers collaborate to 

perform the same functions” as the single carrier in the first scenario, and “one or more of the 

carriers . . . (correctly or incorrectly) holds itself out as an ‘Enhanced Service Provider”’ rather 

thin an interexchange carried6 In describing this latter scenario, WilTel specifically identified 

Pointone and Transcom as entities claiming to be ESPs and seeking to avoid the payment of 

access charges on IP-in-the-middle calls. l 7  

. 

On April 21,2004, the Commission denied AT&T’s petition and held that the use of IP to 

transmit ordinary long distance telephone calls does not tramform those calls into Lcenhmcer 

services exempt from access charges. See AT&T Order 1 1, Insofgr as this petition is concemed, 

there are four important aspects to the FCC’s order. 

First, the Commission defined the nature o f  the services to which its ruling would apply. 

The Commission held that its decision would apply t;o any “hterexchnge’’ telephone call that: 

(1) ‘CllSes ordinmy customer premises equipment (CPE) with no enhanced functionality”; 
-~ 

“enhanced sewice’’); see also id. fi 10 (noting that its argument applies to “all of I€”*); Letter 
from Dana Frix and Kemal Hawa, counsel for Unipoint, to Marlene H, Dortch, FCC, WC Docket 
Nos. 02-361 et al,, Attach. at 2 (FCC filed Jan. 8,2004) (arguing that “VOIP Providers Are 
Enhanced Service Providers” and “Should Not Be Burdened With Additional Access Fees , . I 
This Approach Will Promote the Continued Growth in V d P  and Advanced ZP Networks, and 
Further Technological Innovation”) I 

Docket No. 02-361, Attach, at 1-2 (FCC filed Mar. 12) 2004) 

- 

l6 Letter fhm David L. Sisradzki, counsel for WilTel, to Marlene B, Domh, FCC, WC 

‘7 See id,, Attach. at 2, 
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(2) “originates and terminates on the public switched telephone network (PSTN)”; and 

(3) “undergoes no net protocol conversion and provides no enhanced hictionality to end usen 

due to the provider’s use of fp technofojg,” Id, AlJ long distance calls that meet these cntenci, 

the Cornmission .held, are subject to access charges. See id, 

Second, With respect to the third criterion noted immediately above - that is, whether the 

use of IP provides “enhanced finctionality to end users” - the Commission emphasized that it 

was critical to evaluate the service that the e& user actually received, rather than what the 

provider claimed to be providing. See id, 12, Th& Commission concluded that, with respect to 

the services at issue in AT&T’s petition, end users “obtain only voice transmission with no net * 

protocol conversion, rather than information services such as access to stored files.” I#, In such 

a situation, “[elnd-user customers do not order a &Rerent service, pay different rates, or place 

and receive calls any differently than they do through AT&T’s traditional circuit-switched long 

distance service.” Id. Rather, ‘‘[CJustomers using this service place and receive calls with the 

same telephones they use for all other circuit-switched calls,” and “[t]he initiating caller dials 1 

plus the called party’s number, just as in any other circuit-switched long distance call.“ Id. 1 1, 

. 

. 

Third, the Commission made clear that its analysis applied not only to AT&T, but also 

where, as here, “multiple service providers are involved in providing P transport.” Id. 7 19; see 

id. fi 1, Specifically citing the WilTel ex parte noted above, the Ccmrnission explained that “all 

telecommunications services are subject to our existing rules,” and it thus held that, ‘‘when a 

provider of Lp-mabled voice services contIacts with an interexchange carrier to deliver 

interexchange calls that begin on the PSTN, undergo no net protocol conversion, and t”IiMte 

, 

r 

on the PSTN, the interexchange carrier is obligated to pay terminating access charges.” Id. 7 19 

(emphasis added). The Commission observed that this approach w a  necessary to ensure that 
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AT&T was not “place[d] . . at a competitive disadvantage” and to “remedy the current situation 

in which some carriers may be paying access charges for these services while others are not.” Id. 

Fourth, the Cummission explained that it does not “act as a collection agent for carriers 

with respect to unpaid tariffed charges,” and it accordingly directed local exchange carriers, such . 

, as the SBC ILECs, that had been deprived of access charges to “file any claims for recovery of 

unpaid access charges in state or federal cowz;s, as appropriate,” Id. 123 n.93, 

C. PointOne’s and Others’ Defiance of the Commission’s Order, the Ensuing 
Lftigation, and the District Court’s Referrd Order 

No party appealed the AT&T Order, and, in the wake of it, some long distance: carriers 

I (including AT&T) represented that they would immediately begin to pay access charges on all 

ordinary long distance calls consistent with the Commission’s ruling. Other carriers - including, 

among others, VarTec, Pointone, and Transcom - refused’to take that step. Despite their 

extensive efforts to convince the Commission to d e  that the use of IF’ trans€oms PSTN-to- 

PSTN calls to enhanced services before the Commission ruled, in the wake of that ruling, these 

carriers took the positich that the order had nbthing to do with them, and they continued to 

operate precisely as before. Indeed, even today, 18 months after the Commission’s ruling, 

Pointone, Transcom, and similarly situated carriers continue to evade snore than $ 1  million per 

month in SBC ILEC access charges on IP-in-the-middle calls. Sea Dignan Decl. 7 9, 

In light of this stark defiance of the Commission’s ruling, in the fall of 2004, the SBC 

ILECs initiated a lawsuit against various providers in the United States District Court for the 

Eastern District of Missouri alleging breach of federal and state tariffs and other claims, and 
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seeking money damages and permanent injunctive relief for interexchange traffic delivered to the 

SBC ILECs without payment of access charges and in violation of the AT&“ Order,’8 

The defendants’ primary reaction was to point fmgers at one another, Just prior to the 

filing of the SBC ILECs’ lawsuit, VarTec - a retail long distance provider that has since filed for 

bankruptcy under Chapter 11 - filed a petition fur a declaratory ruling with the Commission 

contending that, when it contracted with ZP-based carriers to cany its long distance traffic, the 

rP-based carriers, not VarTec itself, are responsible for access charges.’’ For their part, 
c 

Pointone and Transcom claimed that, under Rule.69,5, only self-styled “interexchange carriers” 

such as VarTec could be held liable for access charges, not carriers that hold themselves out as 

“enhanced services providers.”” In addition, PointOne contended that the question of whether 

an entity that defines itself as an “enhanced sewices provider” could be liable for access charges 

was subject to the primary jurisdiction of the Coinmission.21 

See First Amended Complaint, Southwestem Bell Tel., L.P. u. YarTec Telecom, Inc., 

Petition for Declaratory Ruling, Petition for Declaratory Ruling n a t  VarTec Telecom, 
No. 4:04-CV-l303CEJ (ED. Mo. filed Dec, 17,2004) (Ex. F}. 

Inc. Is Not Required to Pay Access Charges (FCC filed Aug, 20,2004). 
2o See UniPoint Memorandum in Support of Motion To Dismiss for  fail^^ To State a 

Claim or in Deference to Primary Jurisdiction of the Federal Communications Commission at 
11-12, Southwestern Bell Tel., L,P. v. VarTec Telecom, Inc., No. 4:04-CV-l303CEJ (E.D, Ma I 

fiiled Jan. 21,2005) (“PohtOne Motion to Dismiss Mem,”); Memorandum Brief in Support of 
the Motion to Dismiss of Tmscom Enhanced Services, LLC, and Trmscom Holdings, Inc., 
Southwestem Bell Tel,, L.P, v. YarTec Telecom, Inc., Case No, 4:04-cv-01303-CEJ (ED, Mo, 
filed Jan. 21,2005). PointOne has subsequently pursued this theory still further, with a motion 
in VarTec’s Chapter 11 bankruptcy proceeding requesting indemnification in the event access 
charges are assessed on interexchange traffic carried by Vaffec and handed ciff tq PointOne, See 
Unipaint Holdings, Ic.’s Motion To Modify the December 2,2004 Adequate Protection 
Stipulation and Consent Order or, Alternatively, to Compel AssutnptiodRejection of Executory 
Contract, Chapter 11 Case No. 04-81694-SAF-1 I (Sa&, N.D, Tex. filed Aug, 17,2005) 
(“PointOne Motion to Compel”) (Ex. G). 

2’ See Pointhe Motion to Dismiss Mem. at 16-23. After filing its motion in district 
cowt in Missouri, Transcom took “the unusual step of declaring bankruptcy specifically tu get a 
bankruptcy court judge to rule on the enhanced services exemption from access fees.” Carol 

- 
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On August 23,2005, the district court issued its Order referring Pointone’s latter 

contention to the Commission, The court first recited the SBC L E G ’  core allegation - that 

“defendants ‘improperly deliver” long distance calls routed using IP over local interconnection 

facilities “that lack the capacity to detect and measure long distance calls” - and their contention 

that, under the AT&T Order, the defendants in the case are liable for the access charges that they 

avoid through this practice. Order at 2-3 (citing RT&T Order 7 1 1). The court also noted, 

however, the Commission’s rules distinguishing between “providers of ‘telecommunications 

services,”’ on one hand, and providers .of “‘enhanced’ or ‘information services,’” on he other 

hand, as we1 as the Commission’s policy of %xempt[ing]” enhanced services providers “from 

tariffs governing access charges.” Id, at 3. Although observing that ”[t]he introduction of IP 

telephony .. . . blurs the distinction between telecomunication and enhanced services,” the court 

stressed that the AT&T Order had ruled that “all interexchange carriers providing IP telephony 

are required to pay access charges for calls that ‘begin on the PSTN, undergo no net protocol 

conversion, and terminate on the PSTN,”’ and it further acknowledged that “[tjhis rule applies 

whether the interexchange camier provides its own IP voice services or contracts with another 

provider to do sa.” Id, at 4-5 (quoting AT&T Order 7 18). 

For t h e  court, the dificult issue was whether PshtUne could be considered an 

“interexchange carrier’? and therefore liable for access charges under Rule 69.5. The court 

Wilson, Competitors Fight Among h o p o l y  Fear, Telephony Online (Mar. 28, ZOOS), at 
http://telephony online ,co“a~~lecom_competitoxs_fight_amid/e~, html I Accordingly, 
pursuant to 1 1  U&C. 8 362(a), the SBC ILECs’ claims are stayed as against Transcorn (though 
not as against Transcorn Holdings, Inc. or Transcom Communications, Inc., see Order at 9 & 
n. 1 O), The bankruptcy court overseeing Traascom’s Chapter 1 1 proceeding subsequently ruled 
that Transcom’s use: of IP transforms ordinary long distance calls into enhanced services exempt 
from access charges. See In re Trunscom Bnhanced Services, U C ,  No. 05-3 1929-)EDH-11 
(Is&. N.D. Tex, Apr. 28, ZOOS). That ruling, which is now on appeal to federal district court 
for the Northem District of Texas, is in direct conflict with the AT&TUrder, 

.. 
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acknowledged that, under parapph 19 of the ATdiT Order, the SBC ILECs had plainly stated a 

claim as against VarTec. See id. at 6. But the court was loss certain as to Pointone. “[Iln mder 

to determine whether CPointOne Is] obligated to pay the tariffs in the fmt instance,” the court 

explained, “the Court would have to determine either that” Pointbe is an “[interexchange 

carrier] or that access charges may be assessed against entities other than [interexchange 

carriers].” Id. at 8. The court was not comfortable making either determination: “The first is a 

technical determination far beyond the Court’s expertise; the second is n policy determiriation 

currently under review by the FCC.” Id. The court accordingly referred the matter to the 

Commission, recognizing that the Commission “may determine that” wholesale providers such 

as Pointhe “are interexchange carriers in the transmission of  IP telephony,” in which case the 

SBC ILECs would be permitted to pursue their claims. Id. at 7?2 

DISCUSSION 

I, THE COMMISSXON SHOULD DECLARE THAT WHOLESALE 
TRANSMISSION PROVIDERS USING IP TECHNOLOGY TO TRANSPORT 
OFtj3INARY LONG DISTANCE CALLS AlR.F, LIABLE FOR ACCESS CHARGES 
UNDER RULE 69.5 AND APPLICABLE TARIFFS 

A, Wholesale Transmission Providers That Happen To Use Up Technology Are 
StH1 661nterexchange Carriers” for Purposes o f  Rule 69.5 

The core question posed by the district court’s referral order is a discrete one: whether a 

wholesale transmission provider using IP technology to carry an ordinary long distance call that 

originates and terminates on the PSTN, as depicted in Illustration 4 above, is liable for access - 

22 Following its determination to refer the matter to the Co”ission,’the court dismissed 
the SBC ILECs’ claims Without prejudice. See Order at 8. On September 2,2005, the SBC 
LECs filed a motion to amehd the judgment asking the court to stay their claims, rather than 
dismiss them, pending referral to the Commission, and also asking the court.to set a time limit by 
which the Commission must act. That motion does not ask the court to reconsider the underlying 
decision to refer the matter to the Commission, and it accordingly should not interfere with the 
Commission’s prompt resolution of this matter. The SBC 1LBCs will promptly Worm the 
Commission in the event the court revises its judgment, 

c 
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charges under Rule 69.5 and applicable tariffs. Although Pointone has claimed that it can never 

be held liable for access charges in any circumstances - because, as a general matter, it considers 

itself to be an “enhanced” or “information” service providersW - the law is clear that the 

classification of a provider turns not on how the provider classifies i&eVar the classification of 

its predominant line of business, but rather “on the particular practice under surveillance,” 

Southwestern Bell Til. Ca. v. FCC, 19 F.3d 1475, 2481 (DC, Cir. 1994). It is equally clear that, 

when PohtOne or any other similarly situated carrier engages in long-haul transmission of 

ordinary long distance calls that begin and end on the PSTN, it is functioning as an 
’ “interexchange carrier” far purposes of Rule 69.5 and is accordingly liable for the applicable 

tariffed access charges. 

1, This result is commanded, first, by the text of the C o ~ s s i m ’ s  regulations, As 

noted above, for purposes of switched access charges, the Commission’s rules reference “end 

users,” which are subject to “end user” charges, and “interexchange carriers,” which are subject 

tb “can-ier’s came? access charges: 

(a) End user charges shal be computed and assessed upon public end users, and upon . 

providers of public telephones, as defined in this subpart, and as provided in subpart B of 
this part. 

(b) Carrier’s carrier [i.e., access] charges shall be computed and assessed upon all 
interexchange carriers that use local exchange switching facilities for the provision of 
interstate or foreign telecommunications services. 

47 C.F.R. Q 69.5.” 

See, e.g., PointOne Motion to Dismiss Mem, at 11-12; see aZso Consolidated Brief of 
Appellee Tmnscom Enhanced Services, LLC at 44,46, AT&T Corp. v, Transcom Enhanced 
Sews., LLC, No. 3:05-CV-1209-B (3l.D. Tex, filed Aug. 8,2005) (“Transcorn App. Br.”). 

- 

24 The Commission has recognized that where entities other than interexchange carriers 
use the same access services that interexchange carriers do, they accordingly purchase access 
services out of the local exchange carrier’s 69.5(b) tariffs, and are obligated to pay the associated 
charges. See, e.g. ? First Report and Order, Implementation ofthe Local Competition Provisions 
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When providing IP-based transmission on PSTN-to-P STN calls, wholesale transmission 

providers such as Pointone are “interexchange carriers,’’ not “end users.” Simply put, these 

providers offer long-haul “carriage” of “interexc hange” calls; they therefore qualify as 

“interexchange carriers” under any reasonable conception of the term, 

Moreover, the Commission’s rules define “interexchange” as ccservices or facilities 

provided an integral part of interstate or foreign telecommunications that is not described as 

‘access service’ €VI‘ purposes of this part,” Id. 0 69.2(s). Where they cross state lines, PSTN-to- 

PSTN interexchange calls plainly qualify as “interstate or foreign telecomdcations,” and the 

“service” these providers offer - carriage of the call from one point to mother - is equally 

plainly an “integral part” of those calls, In addition, that service is not an “[a]ccess service,” 

which the Commission’s rules define as “services and facilities provided €or the origination or 

termination of any interstate or foreign telecommunication.,” id. 5 68.2(b) (emphasis added), and 

which, in the circumstances at issue in this petition, is peflormed by local exchange carriers. 

And, because the “integral part” of the service provided by wholesale providers is the carriage of 

the call from one point to another, these providers are properly considered interexchange 

“carriers” for purposes of Rule 69.5. 

These providers are also properly considered. interexchange carriers “that use local 

exchange switching €acili ties for the provision of interstate OT foreign telecommunications 

services.” Id 8 69.5(b). As noted at the outset, the PSTN-to-PSTN calls that PointOne and other 

similarly situated providers carry originate and terminate on the PSTN, involve no net protocol 

conversion, and provide no enhanced functionality to end users as a result ofthe use of IP. c 

of the Telecommunications Act of 1996, I1 FCC Red 15499,1873 (1996). Indeed, LECs must 
permit non-carrier customers to purchase access services out of the d e  69,5(b) tariffs, since any 
other rule would constitute an impermissible use restriction. See Memorandum Opinion and 
Order, Filing and Review of Open Architecture Plans, 4 FCC Rcd 1,Tf 321-324 (19981, 
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Under the AT&T Order, it fallows that these calls are “telecommunications services” for 

purposes of Rule 69.5(b). Sea AT&T Order 17 12, 14,19, Furthemore, by routing the call 

through a CLEC to the incumbent LEG for termination to the called party, these providers “ w e  

local exchange switching facilities for the provision of interstate or foreign telecommunications 

services’’ in precisely the same way that AT&T did when providing the IP-in-the-midde service 

at issue in the A T&T Order, See id. 1 1 n.49 (noting that in many cases where the called party 

was served by an ILEC, AT&T “purchases PRIs from a competitive LEC,” which in turn 

“terminates the call over reciprocal compensation trunks”). If, as the Cammission held, AT&T 

was liable for access charges when it engaged in this routing, it follows that wholesale 

transmission providers such as PointOxle are liable as well. 

This result is confumed by the fact that wholesale transmission providers are not ‘‘.end 

users” for purposes of Rule 69,5, The Commission’s rules defme “end user” as 

any customer o f  an interstate or foreign telecommunications sevice that is not a carrier 
except that a oanrier other than a telephone company shall be deemed to be an “end user” 
when such .carrier uses a telecommunications service for adminiitrathe purposes and a 
person or entity that offors telecommunications services exclusively as a reseller shall be 
deemed to be an “end user“ if all resale transmiskiom offered by such reseller originate 
on the premises of such reseller. 

47 C.F,R. § 69,2(m). When providing XP-based transmission of PSTN-to-PSTN calls, wholesale 

trmsmissim providers arc not “customers” of an ‘“interstate or foreign telecommunicatiqns 

service”; rather, they are providing an integral part of such a service. Likewise, such providers 

are nut in these circumstances using “telecommunications service for administrative purposes:’ 

nor we they operating “exclusively as a reseller” (much loss m e  whose “resale transmissions . . , 
originate“ on its own premises). The fact that wholesale transmission providers do not qualify as 

- 

“end users” €or purposes of Rule 69.5 confixms that, when these providers “use local exchange 
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switching facilities for the provision of  interstate or foreign telecommunications services,” they 

are. “interexchange carriers” subject to access charges. 

2. Industry practice confirms that wholesale transmission providers using IP 

technology are 4‘interexchange carriers” and therefore subject to .access charges under Rule 69.5 

when transporting interexchange traffic between points of origination and termination on the 

PSTN. As noted above, retail providers of interexchange telephone service routinely rely upon 

wholesale providers of long distance transmission in order to terminate interexchange calls. 

Where they do so - and where the wholesale provider uses non-IP technology and does not 

misroute the call through a CLEC - access charges are routinely assessed on the wholesub 

provider. See Dignan Decl. 4 6 .  

That same result applies here. Where a provider such as Pointone provides wholesale 

transmission of an ordinary PSTN-to-PSTN call, it stands in the same shoes as any other carrier 

that per€orms the same task, and it accordingly must be treated the same as those other carriers. 

The only differences between the conventional use of wholesale transmission providers and the 

facts at issue in this petition are: (1) here, the wholesale provider uses IP transmission, and (2) 

here, the wholesale provider attempts to avoid the ILEC’s tariff by routing the call through a 

CLEC, which in turn delivers the call to the lLEC over local interconnection trunks. Yet both of 

these differences were present in the AT&T Order, and the Commission squarely concluded that, 

even so, access charges apply. See AT&T Order 111  & n.49 (explaining AT&T’s use of IP to 

transhit interexchange calls and its routing of those calls through CLECs); id. M[ 12,14,19 

- 

(holding that calls routed using XP and terminated via CLECs are “telecommunications services’’ 

subject to access charges, even where “multiple service providers are involvedh providing ‘IP 

transport”). The Commission should ‘do the same here. 

- 
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Indeed, the providers themselves have anticipated (and contracted for) the likelihood that 

. they would be assessed access charges. Thus, for example, PpintOne has in the pait received a 

substantial amount of traffic from VarTec, a retaif long &Stance carrier, and PoiritOne itself has 

characterized its cantmt with VarTec as “requir[ing] that [PointOne] be indemnified for” any 

access charges that are determined to apply to the traffic that Pointone ,carries on VarTec’s 

behalf.25 Likewise, where the wholesale transmission provider contracts with a CLEC to hand- 

off calls to the ILEC for termination ta the called party, the contract routinely provides that my 

access charges assessed on the CLEC will be passed through to the wholesale provider.26 The 

partias themselves thus recognize that the Commission’s regulations mean what they say, and 

that carriers such as Pointone are potentially liable for carrier’s carrier access charges in 

accordance with the plain terms of Rule 69.5@). 

3. Finally, the classification of PohtOm and similarly situated providers as 

“interexchange carriers” for purposes of Rule 69.5 is necessary to comply with the filed rate 

ductrine. 

Like all federal tariffs, the SBC ILECs’ filed access tariffs are the “equivalent of a federal 

regulation,” Cuhnmann v. Sprint Corp., 133 F.3d 484,488 (7th Cir. 1998) (Posner, L); see, e.g., 

Marcus v. AT&T Corp., 138 F.3d 46,55 (2d Cir. 1998). Under “the century-old ‘filed-rate 

doctrine,’ ” Centrul Once Tel., 524 U S  at 222, those tariffs accordingly establish “the only 

lawful charge” for tihe call termination services they cover, and “[d]eviation from [them] is not 

25 Pointone Motion to Compel at 9, y17. 
26 See Master Services Agreement Between AT&T Corp. and Transcom Enhanced 

Services, LLC, Addendum at 1 (“ln the event. . , AT&T notifies [Transcum] of an [ILECJ 
billing AT&T access charges on the VoIP Services, [Transcom] may terminate the circuits . . . to 
which such access charges apply . , by written notice , , I , If AT&T does not receive notice afi 
provided in this paragraph, [Transcdm] shall pay all access charges . , , ,”) (Ex. H); see also 
Master Services Agreement Between McCleodUSA and Unipoint Services, Inc,, Addendum No. 

I 1, at 2 (Ex, I), 
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permitted upon any pretext,” Louisville & N.R.R. Y. Maxwell, 237 US, 94, 97 (1915). 

‘ “Regardless of the carrier’s motive - whether it seeks to benefit or harm a particular customer - 

the policy of nondiscriminatory rates is violated when similarly sitqahd customers pay diflerent 

rates for the same services. It is that antidiscriminatory policy which lies at ‘the heart of the 

common-carrier section of the Communications Act,’ ” Centra2 Office Tel., 524 US. at 223 

(quoting MCI Tekcomms. Corp. v. AT&TCo,, 512 U.S. 218,229-30 (1994)), 

Any ruling exempting PointOne and similarly situated carriers from access charges 

would run headlong into this doctrine. Again, these providers stand in the same shoes as other 

wholesale providers of transmission service that carry PSTN-to-PSTN caHs and that pay access 

charges for their “use [uf‘J local exchange switching facilities” in completing those calls. 47 

‘C.F.R. 0 69.5@); fee Dignm Decl. 7 6 ,  If these providers were exempt from access charges, it 

would result in “similarly situated customers pay[ingj differentiates for the same services,” 

which in tum would violate the policy of antidiscrimination that is central to the filed rate 

doctrine. Central Office Td., 524 US. at 223. 

Indeed, the Commission has already stressed its “concern that disparate treatment of  

voice services that both use IP tmhno,logy and interconnect with the PS“N could have 

competitive implications.” AT&T Order 19, The Commission fiuther noted in the AT&T 

Order that the application of access charges to calls carried by multipfe service providers was 

necessary to ensure that no carrier was placed at a “competitive disadvantage” and “to remedy 

the current sikation in which some carriers may be paying access charges for these services 

while athers are not.” Id,; see also id. 7 17 (“we see no benefit in promoting one party’s use of a 

specific technology to engage in arbitrage at the cost of what other parties are entitled to under 

I 

the statute and our rules”). These observations are correct, and they compel the conclusion that, 
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when wholesale transmission providers that use IP technology transmit interexchange calls that 

originate and terminate on the PSTN, they, just like non-IP-based whofesalers, are acting as 

“b~tmexchange c d e r s ”  for purposes o f  Rule 69.5(b) and are accordingly liable for accesS 

charges. 

B, The Claim That Wholesale Providers Using Lp Technology Are Not 
Thnmon Carriers” Is Incorrect and Irrelevant 

PointOne has taken the position that it is not a ‘%ommon carrier” and accordingly cannot 

be considered an “interexchange carrier” for purposes of Rule 69.5@)?’ But the wailable 

evidence makes clear that Pointhe is in Fact a L 4 ~ ~ ~ ~ ~  carrier” under Commission precedent. 

And, in any case, nothing in the Commission’s rules suggests that c o n ”  carrier status is a 

prerequisite to liability for access charges. 

1. PohtOne and other similarly situated carriers are common carriers. Thus, even if 

the term “interexchange carrier” in Rule 69.5(b) is confined to ‘‘common carriers,” these 

providers are still liable for access charges. 

As 8 threshold matter, even assuming that these carriers are purely wholesale providers 

that do not offer retail service to end users, that is immaterial to their classificatidn as “common 

carriers.’’ It is settled’hw that “[clommon carrier services may be offered on a retail or 

whdesab basis because common carrier status turns not on who the cader serves, but on how 

the carrier serves its customers.” Pienniul Review Orde?’ T[ 153; see, e.g,, Virgh Island8 TeL 

Curp. v, FCC, 198 F.3d 921,930 (D.C. Cir. 1999) (“the Commissiun never relies on a 

wholesale-retail distinction” in determining whether an entity is a common carrier); Nun- . 
__I 

27 See Pointone Motion To Dismiss Mem. at 10-14. 

Report and Order and Order on Remand and Further Notice of Froposed Rulemaking, 
Review uf the Section 253 Unbundling Obligations of Incumbent Local Exchange Carriqn, 
1 8 FCC Rcd 16978 (2003) (“Rienniul Review Urder”), vacated in part and remanded, USTA v, 
FCC, 359 F.3d 554 (D,C, CirJ, cert. denied, 125 S. Ct. 313,3 16,345 (2004) 

28 
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Accounding Safeguards Order2’ f 263 (“common camer services . . , include wholesale services 

to other carriers”); Report and Ordir, Federal-State Joint Board on Universal Sewice, 12 FCC 

Rcd 8776, fi 787 {I 997) (stressing the “broad classes of telecommunications carriers,” including, 

inter alia, “wholesalers”), affd in part, rev’d and remanded in part, Texas QBce ojPub. Util. 

Counsel v. FCC, 183 F,3d 393 (5th Cir. 1999). 

The question, then, is not whether these carriers’ offer service to end users, but rather is 

whether the transmission they provide to other carriers is offered to all comers. See National 

Ass ‘n of Regdotory Util, Comm ‘rs v. FCC, 525 F.2d 630,642 (D.C. Cir. 1975) (“NARWC I”) 

(‘“The key factor is that the operator offer indiscriminate senrice to whatever public its service 

may legally and practically be of use.”); Order on Remand, Federal-State Joint. Board OB 

Universal Sewice, 16 FCC Rcd 571,y 7 (2000) (“llniversd Sewice Remand Order”) (“[Ulnder 

NARUC 1; a carrier offering its services only to a legally defined class of users may still be a 

common carrier if it holds itself out indiscriminately to serve all within that class.”), afffd, Ufiited 

Studes Telecom Rss’n v. FCC, 295 F.3d 1326 (P.C. Cir, 2002). 

That test is plainly satisfied here. By its own admission, PointOne offers transmission 

service to a11 manner of customers, “including interexchange and local exchange carriers, cable 

systems, wireless providers, ISPs, enterprise customers, multimedia companies and 

 residence^."^' Indeed, Pointone touts the fact that it provides “‘any-to-any’ services,” meaning 

that “Pointhe transmits and routes traffic between any origination and termination device 

(including phones, computers, PDAs, wireless devices, etc.) without discriminatirrg based on the 

29 First Report and Order and Further Notice of Proposed Rulemaking, linplemsntation of 
the Nun-Accounting 8ufignurds of Sectt’ons 271 and 272 of the Communications Act of 1934, as 
Amended, 1 1 FCC Red 2 1905 (1 996) (‘‘hkw-kfccounting Safeguards Order”), modfled on recon., . 
12 FCCRcd 2297,ftrrther recon., 12 FCC Rcd 8653 (1997). 

Pies Letter at 4, 
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form or capability of the de~ice.”~’  PoSntOne offers that nondiscriminatory service, moreover, 

an ~Qndardized terms, as evidenced by its August 2005 “final and formal notification” of its 

“new effective per minute rate” for various tsansmission services “effective across the entire 

PointOne customer This evidence makes clear that, far from offering individualized 

service to a “significantly restricted class of users,’93 PointOne offers standardized tenns to a . 

wide range of customers, It follows that Pointone qualifies as a comrnan carrier under 

Commission precedent. See, e.g., Universal Sewice Remand Order 77 7-8, 13 ?4 

There is, moreover, no countervailing evidence. Although Pointone has stated in 

conclusory terms that it is not a “common carrier,” it has never produced any evidence to support 

that assertion. It has not, for example, identified the specific customers to whom it provides 

wholesale trmsmission or the rates at which it does so, nor, to the SBC ILECs’ knowledge, has it 

complied with its obligation to produce its contracts with those customers to permit this 

Cornmission to assess whether it i s  properly designated as a common carrier. See 47 U,S.C. 

§ 2 I 1. Likewise, PointOne has not identified with precision the service offerings it d e s  to , 

potential customers or provided evidence to indicate the variability (if any) in these o€ferings, It 

is established law that, ‘‘when a party has relevant evidence within his control which he fails to 

produce, that fajlure gives rise to an inference that the evidence is unfavorable to him.” Eg+, 

31 id. (emphases added), 
32 PointOne Rate Notice, 
33 Cable Landing License, AT&T Submarine $y,stems, lnc. Application for a License To 

Land and Uprate a Digital Submarine Cubk System Between St. I’homas und St. Croix in the 
US. Yirgin Islunch, 11 PCC Rcd 14885,125 (1996). 

customers. See Trmscript of Proceedings at 988-990,1006, hz re Transcom Edmced Seuuices, 
LLC, Bk. No. 05-3 1929-HDH-11 (Bsnkr. N.D. Tex. Mar. 29,2005), (Transcom CEO Scott 
Bixdwell) (Ex. J) (testifying that Transcom offers transmission service to interoxchange carriers 
and that it does not ‘pick and choose . . . whether to carry an individual’s call”). 

- 
. 34 Transcom likewise offers translnission service indiscriminately to a wide range of 
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Internationud Ulzion, United Allto, Workers v, NLAB, 459 F.2d 1329, 1336 (D.C. Cir. 1972); see 

Aluhama Puwer Ca. v, FPC, 51 1 F,2d 383,391 n.14 (D.C. Cir. 1’974). The failure of PohtOnt: 

to date to provide evidence that would shed light on its replatmy status - and its reliance instead 

on seJf-seruing conclusary statements - only confirms that it provides service to all comers on 

standardized terms and accordingly qualifies as a common carrier. 

Nor, finally, can PointOne or similar carriers escape common carrier classification by 

contending that the calls they carry are ‘‘enhanced” services entitled to the ESP Exemption. 

Again, the AT&T Order stands decisively for the proposition that any “interexchange” telephone 

call is a ‘rteleccm”mnications service” subject to awess charges provided that (1) the calling 

party ‘Zlses ordinary customer premises equipment (CPE) with no enhanced fimctionality”; (2) 

the call “originates and terminates on the public switched telephone network (PSTN)”; and (3) 

the call “undergoes no net protocol conversion and provides no enhanced knctionality to end 

users due to the provider’s use of IP,technology.” ATdTOrder 7 1, The Commission further 

held that its analysis applies where, as here, “multiple service providers are involved in providing 

IP transport,” I d  ‘1[ 19. Thus, irrespective of any other services PointOne may offer, when it 

provides long-haul transport of ordinary telephone calfs that originate and termhate on the 

PSTN, it i s  providing an interexchange service, not an enhanced service, and it is therefore liable 

€or access charges. See Memorandum Opinion and Order, Northwestern Bell Telephone 

Company Petitionfor Declaratory Ruling, 2 FCC Rcd 5986,5987,y 18 (1987) (under 

Commission’s acces6 charge rules, “entities that offer both interexchange services and enhanced 

services are treated as carrier? with respect to the former offerings, but not with respect to the - 

latter”); see also Memorandum Opinion and Order, The Need to Promote Cumpetition and 

Eficient Use of Spectrum for Radio Common Carrier Services, 59 Rad. Reg. 26 (P&F) 1275, 
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1284-85 n.3 (1 986) (“where a cellular company is offering interstate, interexchange service, the 

local telephone company providing interconnection is providing exchange access to an 

interexchange carrier and may expect to be paid the appropriate access charge . . . defined by 

[slection 69S(b) of our rules”). 

Indeed, none of the rationales for the ESP Exemption applies here, ’The Commission has 

justified the exemption on the theory that “it is not clear that ISPs use the public switched 

telephone network in a manner analogous to IXCs” and that, although ILECs are deprived of 

access charges, they “receive incremental revenue from Internet usage through higher demand 

for second tines by consumers, usage of dedicated data lines by ISPs, and subscriptions to 

incumbent LEC Intemet access services.” Access Charge Refirm Order 77 345-346, Here, by 

contrast, the transmission providers at issue use the PSTN in the same manner as other 

interexchange c’Aers - indeed, a Transcom witness recently conceded the point, explaining‘that 

the transmission of an ordinary long distance call through Transcom’s IP-based system makes no 

difference in the functions that the local exchange carrier must perform to terminate that call tu 

an end user? Likewise, incumbent LECs receive no “incremental revenue” resulting finm the 

misrouting of interexchange’ calls through the use of IP, ’out simply lose out on the ‘‘terminating 

. . . access charges on these calls,” AT&T Order 11 1 1. PointOne and similarly situated carriers 

thus use ILEC exchange access facilities simply “as an dement in an end-bend long distance 

call,” rendering the ESP Exemption inapplicable? 

35 See Transcript of Proceedings at 1082, In re Transcom Enhunced Services, LLC, 
Bankr. No, 05-31.929-HDH-11 (Bark, N.D, Tex, Mar, 29,2005) (Transcom witness James 
Beerman Test.) (Ex, J). 

Exemption on theory that it “do[es] not discriminate in favor of [enhanced services providers], 
which do not utilize [local exchange carrier] services and facilities in the same way or for the 
same purposes as other customers who are assessed perminute interstate access charges”); 

I 

36 FCC 8th Cir, Br. at 75-76; see ulso Southwestern Bell, 153 F.3d at.542 (upholding ESP 
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In short, where PaintOne or any other wholesale transmission provider uses IP to transmit 

an ordinary PSTN-to-PSTN interexchange call, that call is not transformed. into an “enhanced 

service” but remains a “kelecommunications serviceJ’ subject to access charges. By offering 

transmission of those calk on standardized terms to all comers, these providers are acting in a 

, 

common carrier capacity and are liable €or access charges under Rule 69.5(b). See MTs/wATS 

Order 7 83 (absent an exemption, “111 carrier usage charges” apply where a provider “employ[s] 

exchange service for jurisdictionally interstate commications”). 

2. In all events, PointOne’s status 8s a common carrier is beside the point, Nothing 

in Rule 69.5 suggests that a carrier must be a ‘‘common carrier” to qualify as Etn “interex~hange 

carrier”.for purposes of the Commission’s access charge regime. As explained above, the term 

“interexchange” refers merely to non-access services or facilities provided’as an “integral part of 

interstate or, foreign ~~lecommunications,’’ 47 C,F.R. 6 69.2(s), and the term “carrier” can plainly 

refer to either a ‘‘common carrier” or a “private carrier.” 

The Commission in fact established nearly two decades ago, in HAP Services, that “[tlhe 

applicability of interstate carrier charges [under Rule 69,5] does not depend upon whether the 

entity taking service is a common Rather, wherever a carrier seeks to interconnect 

with the PSTN, the only relevant question is whether that carrier “carried interstate traffic for 

hire between two or more e~changes.’’~~ If so, “ifiEerstate access charges would apply,” 

regardless of whether the carrier is a common carrier or a private carrier. HAP had argued that it 

was not subject to access charges based an its claim that, in adopting Rule 69.5, the Commission 

AT& T Order TI 15 (emphasizing that the termination of a PSTN-to-PST?S call transmitted using 
IP “imposes the s m e  burdens on the local exchange as do circuit-switched interexchange calls”). 

37 Memorandum Opinion and Order, NAP Services, Inc. v. Southwestern Bell Telephone 
Company, 2 FCC Rcd 2948,y 15 (1987) 

38 Id. 

- 
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precluded application of access charges “to local connections obtained by private ~ a m e r s . ” ~ ~  

The Commission rejected that interpretation, holding that access charges are applicable to all 

interstate traffic that is terminated on the PSTN, regardless of whether the carrier that carries that 

traffic operates as a private carrier or as a common carrier. Indeed, even non-carriers that avail 

themselves af access services are liable for access charges?’ 

It is no answer to rely on the fact that 47 W.S.C. 8 153(10) defines both c4c0mm0n carrier” 

and “carrier” as “any person engaged as a c o m o n  carrier for hire, in interstate or foreign 

co~nmunication.”~’ Any reliance on this provision proves too much. Both the Commission and 

the courts routinely use the tem ‘‘carrier” to refer to non-co&on carriers, including “private 

carriers” and, indeed, interexchange “private carriers.” See Triennial Review Order f 152 (‘’[A] 

common carrier holds itself out to provide service on a non-discriminatory basis, A private 

carrier, on the other hand, decides for itself with whom and on what terms to deal,”) (footnote 

omitted); Cable Modem Declaratmy 

offerings to ISPs as “a private carrier service and not a common carrier service”); Southwestern 

1 54 (desaibing stand-alone transmission 

Bell Tel. CQ. v. FCC, 14 F,3d 1475,1481 (DC, Cir. 1994) C‘If the carrier chooses its clients on 

an individual basis and determines in each particularcase ‘whether and on what terms to serve’ 

and there is no specific regulatory compulsion to serve all indifferently, the entity is a private 

391d. 112. 

4Q See supra m. i,24, 
41 Although Rule 69.5@) applies to interexchange caniers h t  use: local exchange 

switching facilities “for the provision of interstate or foreign telecommunications services,” this 
rule was written more than a decade before the 1996 Act and, therefore, the Act’s definition of 
L‘teleccm”mications sewices” as an “offering of a telecomrrrunications far a fee directly to the 
public” (1. e, ,  as a common carrier service) is irrelevant here. 

42 Declaratory Ruling and Notice o f  Proposed Rulemaking, Inquiry Concerning High- 
Speed Access t~ h e  lnternet Over Cable a d  Other FadHties, 17 FCC Rcd 4798 (2002) (%able 
Modem Declurutury Ruling”), uffd, National Cable & Tebecomms. Ass h v. Brand Xlntemst 
Sews,, 125 S. Ct, 2688 (2005). 
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camer far that particular service”) (quoting Nutiom1 Ass ’n ojReguZatory Util. C m m  ’rs, 533 

F.2d 60 1,608-09 (1976); Norlight 17 4 & n.5,23 (concluding that a proposed interexchange 

service provider would be offering service on a “private carrier” basis}; see also Declaratory 

Rulhg, Public Service Company of Oklahoma Requestfor Declarcltury Ruling, 3 FCC Rcd 2327, 

7 25 (1988) (distinguishing between “carrier” as used in the Cdmmunica~ons Act and “private 

carriers”). If the term “carrier’.)’ always means %xn“n carrier,’’ as PointOne claims, the term 

“private carrier” would be an oxymoron. 

Furthermore, the Codssion’s regulations do not necessarily adopt the statutoory 

definition in section 153(10), Thus, for exampk, in at least one instance, the reguIations adopt a 

definition of “carrier” that does not track that section, See 47 CF.R, 9 21.2 (defining “carrier” as 

distinct from a “cim”mnication common carrier”). Likewise, where the regulations are intended 

to mimic the statutory definition set out in section 153( io), they do fiu expressly. 47 C.F.R. 

.§ 32.9000 (defiGng cccomon carrier” or “carrier” in way that mirrors statutory definition, solely 

for purposes o f  Part 32 of Commission’s rules), Accordingly, while the word “carrier” standing 

alone in the stutute refers solely to a “common carrier,” see 47 U.S.C. 0 152(b) (limiting scope 

of Commission jurisdiction over “carriers”); id. 5 214 (setting out certificate requirements for 

“carriers”), it does not follow that the term “interexchange carrier” in Part 69 of the 

Commission’s rules refers to an “interexchange common carrier.” 

i 

. 

Any other result would not only be flatly inconsistent with Commission precedent but 

also absurd. As explained at the outset - and as Pointone has conceded43 - for purposes of 

switched access charges, Rule 69 encompasses: (1) “end users,” which purchase interstate or 

foreign telecommunications service and pay end user charges, and (2) “interexchange carriers” 

43 See Pies Letter at 2-3, 
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that “use local exchange switching facilities for the provision of interstate or foreign 

telecommunications sewice” and pay ‘‘carrier’s carrier” acccss charges in that circumstance, See 

47 C,F.R. 3 69.5(b). If “interexchange carriers” were confmed solely to common carriers, such 

an interpretation would imply the exigtence of a discrete third category of entities - Le., private 

carriers that are not “customers of an interstate os foreign telecomunications service” and thus 

are not “end users,” but which also do not satisfy the Commission’s traditional test for common 

,carriage and, on Pointone’s view, thus are not subject to access charges, That result, in turn, 

would mean that self-styled “private carriers” could transmit and terminate PSTN-to-PSTN 

traffic (and could "use: local exchange switching facilities” in doing so), but nevertheless claim 

that they are exempt from carrier’s carrier access charges because they do not qualify as 

“common carriers.” Nothing in the text or history of the Commission’s access charge 

regulations supports that result. 

3 ,  The access charge liability of Pointone and similar carriers is unchanged by the 

fact that these carriers have avoided purchasing Feature Group D facilities from the SBC ILECs, 

and instead obtain access to the SBC ILECs’ local exchange facilities by routing calls through 

CLECs. The Commission has identified “three ways in which a carrier seeking to impose 

charges‘on another carrier can establish a duty to pay such charges: purmantto (1) Commission 

rule; (2) tariR or (3) contract.” Declaratory Ruling, Petitions of Sprint PCS and AT&T Cop. for 

Declarahvy Ruling Regarding CMRSAccess Charges, 17 FCC Rcd 13 192 7 8 (ZOOZ), Here, 

just as in the AT&T Order, ehe duty to pay access charges arises out of Rule 69.5@) as well as 

the SBC ILEC tariffs that Pointone and similar carriers circumvent through improper routing in - 

violation of the filed tariff doctrine, See AT&T Order M[ 1 I n,49, 12 (concluding that AT&T is 

liable for access charges on IP-in-the-middle calls routed through CLECs). As the Commission 
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has held, for purposes of access charges, ‘‘affirmative consent [is] unnecessary to create a carrier- 

customer relationship when a carrier is interconnected with other carriers in such a manner that it 

can expect to receive access services, and when it fails to take reasbnabfe steps to prevent the 

receipt of access services and does in fact receive such services.” ‘Fifth Report and Order and 

,Further Notice of Proposed Rulemaking, Access Charge Reform, 14 FCC Rcd 14221,1188 

(1999); see, e.g., Advamtel, LLC v. AT&T Corp., I18  F. Supp. 2d 680,685 (E.D. Va. 2000); 

Memorandum Opinion and Order, United Ar tb t ,~  Payphone Cu. v. New York Tel. Go., 8 FCC 

Rcd 5563,TT 1-2 (1993). That holding applies hem and confirms the Commission’s ruling in the 

AT&T Order that an interexchange carrier may not evade an ZLEC’s access tariffs merely by 

establishing alternative routing arrangements that circumvent the interconnection facilitiesdmt 

are designed to measure and bill for switched access trafic. 

U, PROMPT RESOLUTION OF THESE ISSUES IS VITALLY IMPORTANT TO 
THE COMMISSION’S ACCkSS CHARGE REGIME 

Carriers have been evading access charges by misrouting IP-in-the-middle calls through 

CLECs for years. AT&T filed its petition on this issue in October 2002, and the Commission 

resolved it in April 2004, with the avowed purpose of providing “clarity to the industry” on what 

the Cornmission correctly characterized as a critically important issue. AT&T Order 1 2. Yet, 

years after this unlawfbl behavior started, and Mly 18 months after the Commission supposedly 

put an end to it, for providers such as PointOne - the same providers that fought hammer and 

tong to support AT&T’s petition, see supra pp. 1 1-12 -,it is business as usual. These carriers 

continue to route PSTN-to-PSTN interexchange calls without the payment of access charges, and 
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they continue to rely on t he  “ESP Exemption” notwithstanding the Codss ion’s  holding that 

such calls are “t~lecommunications services” subject to access charges? 

The Commission must act promptly to put an end to this charade. The SBC XLECs 

conservatively estimate that the providers at issue in this petition have already deprived the SBC 

ILECs of more than $100 million in switched access charges, and they have presumably 
. 

deprived other LECs of untold additional amounts, See D i p  Decl. I 9. Moreover, these 

carriers continue to circumvent more than $1 million per month in switched access charges from 

the SBC EECs alone, See id. 

And that is only the beginning. The district court decision that gave rise to this petition 

suggests that, in t he  court’s eyes, there is uncertainty over whether wholesale transmission 

providers using IP technology are liable for access charges. That supposed uncertainty will no 

doubt yield a spate of nkw so-called “KP-enabled service providers” that, like Pointone, assert 

that they are beyond the scope of the AT&T Order and are therefore exempt fiorn access charges 

when they transmit ordinary PSTN-to-PSTN calls, And, although the  court'^ discussion is 

limited to providers using IP techology, nothing - absent timely action by this Commission - is 

to stop non-IF-based carriers f?om likewise doing as Pointone has done - is, ,  characterizing 

themselves as “private carriers” exempt from access charges and establishing routing 

mgements  designed to bypass access charges. 

The Commission has seen this same sequence of events before. In formulating their 

claim that calls routed using IP are transformed into “enhanced services,” AT&T and others 

- 
44 Compure, e.g., Pies Letter at 4 (“Pointone has always purchased McLead USA’s PRI 

product BS an end user, pursuant to FCC Rule 69S(a), in order to provide IP-enabled services to 
PointOne customers”) with AT&T Order 81 12, 14 (conchding that PSTN-to-PSTN 
interexchange calls with AQ enhanced functionality m “telecomu~cationQ services” subject to 
access charges), 
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seized on alleged “uncertainty’’ over the application of access charges supposedly stemming 

from hose language in a Commission report and a notice of proposed rulemaking, and they used 

that alleged uncertainty as justification to evade hundreds o f  millions of dollars in access 

charges. See AT&T Order 1 16 (describing and rejecting the claim that the Commission had 
_ .  

“waived . . , or otherwise established a carve-out” from access charges for calls carried using IP- 

in-the-middle). That result, in turn, adversely affected “competition” arnong interexchange 

carriers, prevented LECs from “receiy[ingj appropriate compensation for the use of their 

networks,” and undermined “the application of important Commission rules, such as the 

obligation to contribute to the universal service support mechanisms.” id. 1 2 ,  

Absent prompt and decisive action, history will no doubt repeat itself, as carriefs will 

seize on the alleged uncertainty created by the district court% Order to engage in the ~ a m e  basic 

routing practices condemned in the AT&T Order, but with the addition of a self-styled ‘brivate 

carrier” in the middle. The Commission should act .without delay to avoid that result. 
I 

CONCLUSION 

The Commission should declare that wholesale transmission providers are 

“interexchange carriers” for purposes of Rule 69.5(b) and are thus liabIe for access charges when 

they “use local exchange switching facilities for the provision of an intemtate or foreign 

tefecomunications sewice. ’ ? 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF HISSOWRX 

EASTERN DIVISION 

I I .  

I :. 
1 ... .I , ' .  

SOUTHWESTERN BELL 
TELEPHONE, L.F. ex a L  , 

P l a i n t i f f s ,  

' No. 4:04-CV-1303 [CEJ) 

This mattFr is before the Court on the motion of defendant3 

WniPoint Holdings, Inc . ,  UniPoirrt Services, Tnc., and UaiPoint 

Enhanced Services, Inc., to dismiss f o r  f a i l u r e  to s t a t e  a claim or 

in deference to the primary jurisdiction a€ the Federal 

Communications Commission {FCC).  P l a in t i f€s  oppose the motion and 

the issues are f u l l y  briefed. 

Plaint%ffs Fa t h i s  action a r e  ten Local. Exchange Car r i e r s '  

(LECs) that provide telecommunication services in different regions 

a€ t h e  country. They seek to recover Eeded.  and s t a t e  t a r i f f s  for 

long-distance telephone ca l l s  transmitted by defendants. 

Plaintiffs allege t h a t  defendant VarTec Telecm, Inc, (VarTec) is 

an interexchange carrier ( I X C )  that provides long-distance 

telephone service, using "dial-around" or "10-10" technology. The 

'Southwestern Bell Telephone, L.PII P a c i f i c  Bell Telephone 
Company, Nevada Ball Telephone CampaSly, Michigan Bell Telephone! 
Company, Illinois B e l l .  Telephone Companyr Indiana Bell Telephone 
Company, Ohio Bell Telephone Company, Wisconsin Bell, Inc4 I The 
Southern New England Bell, Inc., and Woodbury Telephone Company4 

zPla int ik€s  a l so  bring claims for unjust enrichment, fraud, 
and c i v i l  conspiracy. 



. .  , . . ,  , . . .  . .  

I 

UniPoint' and Transcoml defendants are Leas t  Cost Routers  (LCRs) 

with whom VarTec contracts to transmit long-distance telephone 

t r a f € i c  in lntsxnet Protocol (LE)) format. Defendants VarTec and 

Transcorn Enhanced Service$ filed bankruptcy petitions in the United 

Sta tes  Bankruptcy Cour t  fo r  the Northern District of Te%as. 

P l a i n t i f f s '  claims against  these defendants are subject  to the 

automatic stay under 11 U,S.C, f? 362. 

5 .  +wkszound 

3 U n i P o h t  Enhanced Services, Tnc. (d/b/a Pointone},  UniPoint 
Services, Lnc,, and UniPoint Holdings, Lnc. 

4Transcom Communications, Znc, I and Transcom Holdings, LLC. 

A complex regulatory scheme governs the transmission of long- 

distance telephone calls. LECs provide f a c i l i t i e s ,  known as 

Feature Group D t runk  f a c i l i t i e s ,  to which IXCs deliver long- 

distance calls for del ivery to t he  LECs' customera, The f X C s  pay 

the LECs terminating access charges, a t  rates determined by whether 

the c a l l  is an intrastate or interstate c a l l ,  The LECs maintain 

separate facilities for l o c a l  ca l l s ,  which are compensated at a 

' lower rate ,  Local c a l l s  are routad through separate Eacili.t=Yes I ,  

that lack the capacity to detect and measure long-distance ca l l s  

-re Exemt from Access C h a w  r 2004 WI, 856557, 

29 F,C.C..R. 7457, at f 11 [Order April 21, 2004) ,(AT&T Accesg . 

Charae -0rdex;) (nuting t h d t  AT&T"S XP telephone c a l l s  are terminated 

through LECe;' l oca l  business lines rather than Feature Group D 

, .Trunks)  I Plaintiffs allege that defendants improperly deliver 
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interexchange calls in IP format t o  the facilities for local. calls 

in order to avoid paying terminating access charges. 

I n  addi t ion  to providing for d i f f e r e n t  compensatipn regimes, 

the regulations also d i s t i n g u i s h  between providers of 

Yelecomunicat ion ~ e r v i c e s ' ' ~  and "enhanced" or " i n f o m a t i o n  

services."6 j&g U t i o n a l  cable & Teleco. mmunications Ass'n v,, Brand 

X Internet Services, 125 S. Ct. 2688, 2696 (June 27, 2005) 

(discussing telecommunications and i n f o m a t i o n  services). To date, 

the FCC has declined to treat providers of enhanced or in€'ormat:ion 

sesv7ices as c a m "  caxriers, in order to promote growth in t he  

field. Information service providers are thus exempt f rom tariffs 

governing access charges, AT&T Access Charse .qrder at 91 4;  ser; 

aZsa Brand x a t  2696, 

The i n t m d u c t i o n  of IP telephony, including Voice Over 

Internet P r a t o c d  (VoIP) technology, bluxs the  distinction between 

telecommunication and enhanced services. VoXE tachnolqgies enabLe 

"The Telecommunications Act of 1996 defines 
"te~eco~unications" as "the transmission, between or among 
points specified by the user, o€ in€orxnation of the user's 
choosing, without change in form or content of the Information as 
sent and received.'# 47 U . S , C ,  B 153(43), A \'telecommunications 
servicf' 15 "the offering of telecommunications f o r  a fee 
d i r e C t l y  to the public, or to such classes of user3 as to be 
effect ively avai lable  di rec t ly  to the public, regardless of the 
f a c i l i t i e s  used." 47 U . S . C .  8 153(46) 

'An snhan'ced service \'involves.some dag18e of data 
processing that changes the farm or content of a . transmitted 
in€ormation,'' 

2004 WL 856557, i9 F . C . C . R .  7457, a t  I 4 (Order Aprii 21, 2004). 
The statute defines " infomat ion  service" as "the offering of a 
capability for generating, acquiring, storing, transforming, 
processing, retrieving, utilizing, or making available 
information via  telecommunications." 47 U , S , C ,  $ 153(20). 

Petition €.or Declaratorv RuLina that AT&Trs Phone-, 
to-Phqna XP Te3. e ~ h o n y  Services Are Exwml: from A c x m h a  r q w ,  



real-time delivery of voice and 'voice-based applications 

Acceas Charm O d e <  a t  g[ 3. When VoIP is usedr a communication , 

traverses at leaat a portian of its path i n  an IF packet format 

using IP technology and IP networks. J& VoIP canbe transmitted 

uver the public Internet or over pr iva te  IP networks, using a 

variety of media. Id. 

On April 21, 2004, the FCC addressed the petition Q f  

telecommunications provider AT&T. AT&T sought a declaratory ruling 

that  its VoIP transmission of telephone c a l l s  over its In te rne t  

system was exempt from access chargas. The FCC described the 

service under consideration as: 

an interexchange service that: (1) uses ordinary customer 
primlses equipment (CPE) with no enhanced functionality; ( 2 )  
originates and terminates on the public switched telephone 
network (PTSN);.and ( 3 )  undergoes no net protocol conver'sion7 
and provides no,enhanced functionality to end users due to the 
provides's use of IP technology, 

& at ¶ 1, The FCC's consideration was limited to those VoIP 

services employing "1+ dial ing. ' '  Id. a t  ¶ 15 11-98. 

The FCC determined that AT6iT's specific service was a 
1 

t e h x m " i c a t i o n s  service, rather than an enhanced service, and 

' was subject to t h e  access c h a r g e d  Id., a t  9 12. . In order to 

I 'No n e t  protocol cunversion occurs because the telephone 
transmissions begin and end as ordinary telephone calls. 

aThe FCC noted that it had recently adopted a Notice of 
Proposed Rulemaking concerning IP-enabled sewIcesI 
In the interim, however, there was "significant evidence that 
similarly situated ca~riers may be interpreting [the] current 
rules d i f f e r e n t l y "  with "significant implications for 
competition." 19, 
this matter to provide c l a x i t y  to the industry pending t h e  
outcome of the comprehensive rulemaking proceedings, 

& at 9[ 2, 

The FCC stated that it adapted its ruling on 

Id.  
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' avoid placing AT&T at a competitive disadvantage, t h e  FCC ruled , 

that a l l  interexchange carriers providing XI? telephony are required 
'... 
.... 
L... to pay access charges €or c a l l s  tha t  "begin on the PSTN, undergo no 

net protocol  conversion, and terminate on. the PSTN," Fd. at 9. 18. 

This rule appiies whether the intexexchange carrier provides i t s  

own IF voice services or contracts with  another provider to do $0,- 

- Id ,  

11, D A S m @ 8 & 0 q  

According to the allegations in the complaint, when a VarTec 

Long-distance customer makes an interstate call, the ca l l  1 

originates on an LEC's networkr is handed off  to VarTec On the 
t 

PSTN, is converted to, and transmitted in, TP Formatt i s  

reconverted f o r  transmission over the PSTN, and is returned to an 

LEC for delivery to the cal led party* The UnlPoint and Transcom 

defendants,  according to plaintiffs, provide the IE) transmission of 

1 

1 

t h e  telephone call. P l a i n t i f f s  allege that the service defendants I 
provide is identical to that addressed in the FCC ruling and, thus f 

su4ject t o  access charges The UnFPoint defendants contend t h a t  I 

only  interexchange carriers are liable for access charges under the 

existing regulatury schema, t h a t  the AT&T Access 'Charge Order did 

not alter t h i s  ru l e ,  and t h a t  p l a i n t i f f s  fail to allege t h a t  

UniPaint is an interexchange carrier, 

Current  FCC Rule 69 regulates accees charges+ 47 C . F . R .  Part 

69. There are  

which are 

t w o  classes of access charges: "end user charges '' + 

at issue in t h i s  dispute, and +*car r i e ;I: s carrier 

charges". 47 .C .F .R .  § 69.4 (a) and (b). A ''carriers' carrier" Is 

-5- 



. .  , . .  
. .  

. .. ,: . , . ' . .  '. . . . 1 : 

1 

a company t h a t  Q W ~ S  a telecomunications infrastructure and sel ls  

Holdinas n re FLau T el _ _  e- acc63s to ft on a wholesale basis. .I 

Ltd,. Secuzit ie .s  Litiaation, 308 F .  Supp. 26 249, 252 ( S . D . N . Y .  

2004) b Section 69.5 (b) s t a t e s  that "carriers' carrier charges 

shall be computed ind assessed upan a l l  interexchanue carriers t h a t  

use local  exchange s w i t c h i n g  facilities for the ,provision of 

in ters ta te  01: foreign t e lecomunica t ions  services." (emphasis 

added). 

PZaintf f f s  do not contend that they are entitled to col lect  

access charges from the LCR defendsnts under RuLe 69.5. They 

argue, rather, t h a t  because the defendants acting together provide 

a service identical that provided by AT&T alone, the defendants are 

liable for acces3 charges, without regard to whether they are IXCs, 

The FCC ruled in the AT&T Access Charae Order that, 

when a prbvider o€ IF-enabled voice services contracts with an 
interexchange carrier to deliver interexchange calls that 
begin on the  PSTN, undergo no n e t  protocol conversion, and 
terminate on the PSTN, the Anterexcbanae carr-ier is obl iqa ted  
to pav terminaLing ac cess charms. Our analysis i n  this order 
applies to services that  meet these cxi ter ia  regardless o f  
whether only ana interexchange carzier uses 'SP transport or 
instead multiple sexvice providers are involved i n  providing 
IP transport. 

- Id. at ¶ 19 (emphasis added) Under this language, p l a i n t i f f s  have 

stated a claim against defendant VarTec, whom plaintiffs c l e a r l y  

a l l e g e  to be an intcqexchange carrier providing a service covered 

by the order. Nothing in the  &T&T Access Char'ge Order extends the 

obligation to pay terminating acces9 charges to non-SXCs, however, 

and p l a i n t i f f s  do not al lege  that  the  UniPoint  defendants are an 

IXC. 
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enabled interexchange calls does not automatically subject it to 

terminating access charges, & at ¶ 23 n. 92 ("to t h e  extent t h a t  

terminating LECs seek application of access charges, these charges 

. :: . ' .  
I .  ..\+ 
. .  .: . . .  ,.. . . .  . . .  
I . .  .. ... . . .  
I .  

should be assessed against interexchange carrier8 and not against 

any intermediate LECs that may hand o€f the  traffic to the 

terminating LECs, unles8 t he  terms of any relevant 

provide otherwise. ' I )  

. . tar i f f s  
1:: 

The UniPoint defendants ask the  Cour t  to dismiss plaintiffs' 

claims for failure to state a basis f o r  relief or to defer to the  - .  

f " pzimary j u r i s d i c t i o n  ~f the FCC, They note that the FCC has 

IP- r of See In,, the, Natte ongoing proceedings concerning VoIP. 

Enabled Services, FCC NOa 04-28 (Notice of Proposed Rulemaking, 

March 10, 2 0 0 4 ) a '  Among the issues upon which the FCC is seeking' 

comment are (1) "the e x t e n t  to which access charges should apply to 

VoIP and o the r  fP-enabled services," and (2) how to c l a s s i f y  the 

I 

. 

providers o f  these services. Id.  at I 6?-. 

Primary jurisdictAon is a common-law doctrine t h a t  i s  utilized 

to coordinate judic ia l  and administrative decision making. Access. 1 

Telec~mmunications v. Southwestern Bell T e l  I o . , .  137 F . 3 d  eahone c 
605, 608 (8th Cig. 1998) a .  The doctrine "applies where enforcement 

of a claim originally cognizable In a court requires the resolution 

of issues which, under a regulatory scheme, have been placed with in  

the snecial expertise and competence of an administrative agency," 

-7- 
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. . . .  . .  . ,  
* 

Southwestern B e l l  T e l .  Co, v. Allnet Comm. Servs., Inc . ,  709 F.Supp 

302, 304 (E.D. Mo'. 1992). (1) 

ensure desirable u n i h r m i t y  in determina,tions o f  cer tain 

The purposes of the doc t r ine  are to: 

administrative questions, and (2) bromote resort  to agency 

experience and expertise where t h e  cour t  is presented with  a 

question outside its conventional expertise, 

Western Pac. R . R .  Co., 352 U.S. 59, 63-64 (1956) . 
United7-States  v., 

Plaint i f f s  argue t h a t  deferral to the FCC is inappropriate 

because t h i s  mattex: concerns t a r i f f  enforcenent, an issue beyond 

the authority bf t h e  FCC. Sae Access Charm Order a t  3 23 n,93 

('Under sections 206-209 of the A c t ,  the Commission does not  act  as 

a collection agent for carriers with respect to unpaid tar i f f  

charges."). However, in order to determine whether t h e  UniPoint  

defendants are obl igated to pay the t a r i f f s  in the first ins t ance ,  

the Court would have to determine either t h a t  the UniPoint 

defendants are IXCs  or that access charges may be assessed against 

entities other  than I X C s .  The f i r s t  is a technical determination 

far beyond the Court's expertise; the second is a p o l i c y  

determination currently under review by the FCC. The Court's 

entrance into these determinations would create a risk of 

inconsistent results among courts and with the Commission. The 

FCC's ongoing Rulemaking proceedings concerning V o l P  and other IP- 

enabled services make deferral particularly appropriate i,n th i s  

instance. And, because the FCC may determine that LCRs are 

interexchange carriers in the transmission .of IP telephony, 

dismissal €or failure to s t a t e  a claim is inappropriate, 

-8- 



Having determined that deferral on plaintiffs' claims f o r  

. access charges is appropriate, the Court  must decide whether to 

d h n i s s  the action without prejudice or stay the matter while the 

parties resolve the' issue before 'the FCC. Neither party has 

requested a stay and the Court will thus dismiss the UniPoint 

defendants. Plainti€fsf allegations with regard to the Transcam 

defendants1* are identical to those regarding the UniPoint 

defendants and thus plaintiffs' claims against these defendants 

will be dismissed as well. Because of the  bankruptcy proceedings 

involving the remaining defendants, VarTec and Transcorn Enhanced 

Services, the Court shall direct t h e  Clerk of Court to 

administratively close .the case a3 to those defendants, 

Accordingly, 

IT XS HEREBY OFtDEREb that .the motion of UniBoint: Holdings, 

IRC., U n i F d n t  Services, Inc. ,  and UniPoint Enhanced Services, 

Znc., to dismiss f o r  f a i l u r e  to state a claim or in deference t o  

.the primary jur i sd ic t ion  of the Federal Communications Commission 

[ #57] is gxanted in p m t  and denltad I n  part. 

XT I$ F'U€t!MZER ORDERED t h a t  plaintiffs' claims against the 

UniPoint defendants are dismissed wLthcmt geejucllce. 

IT TS FURTHER 0Rt)ERED that plaintiffs' claims a g a i n s t  

dehndants Transcom Holdings, LLC, and Transcam Communications, 

Inc., are dismissed without: pxejudiee. 

loTranacom Holdings, LLC, and Transcorn Communications, Inc .  . 

-9- 



IT IS J?WTHl!%t QRDBF~ED that the motion of the UniPoint 

defendants to transfer the case to the Northern District of Texas 

LLC, to dismiss for 

t ha t  the motion of Transcom Holding, 

lack of jurisdiction (51631 i s  denied as mot. 

fT TS FURTRER ORDERED that  the motion of Transcom 

Communications, Inc., to dismiss for fai lure to s t a t e  a claim [#853 

is denied a8 moot. 

IT IS ORDERED that the C l e r k  of Court shall 

administratively close this case as to defendants VarTec Telecom, 

Inc. and Transcom Enhanced Services, LLC. The Court shall retain 

jur isdict ion to permit a party to move to re-open the case. Any 

motion to re-open the case must be f i l e d  not later than t h i r t y  (30) 

days a f t e r  conclusion of the bankruptcy proceedings. 

Dated this 23rd day oE August, 2005. 

- 10 - 
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Before the 
FIZDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

1 
In the Matter of 1 

1 
Petition for Declaratory Ruling That 1 
UniPoint Enhanced Services, Inc., d/b/a ) 

1 
1 

PointOne and Other Wholesale Transmission 
Providers Are Liable for Access Charges ) 

WCDocketNo, 

DECLARATION OF ROBERT A. DIGNAN 

1. My name is Robert D i g ”  I am General Manager-Fraud Detection and 

Prevention for $BC Operations, Inc. I have been employed with SBC 

Communications hc. (“SBC”) or its predecessors’ for over 25 years. T am 

currently responsible far various areas of operations including detection and 

analysis of mjsrouted cafls across the SBC networks. I have held a variety of 

positions including manager o f  switched access billing, manager of marketing 

planning, account manager serving vfuk” long distance custbmars. I have 

worked in SBC’s wholesale organization for the past 19 years. My current office 

location is in Chicago. 

2. In 2002, AT&T filed a petition for a declaratory ruling that ”P-in-the-middle” 

interexchange voice calls are exempt.fram access charges, On April 21,2004, in 

’ Prior to October 8,1999, I worked for !he Amritech coHlpanies. SBC and Amcritcch merged on 
October 8, 1999. 



I 

3. 

the AT&T Access Charge Order: ‘ the Commission rejected AT&T’s request, 

Specifically, the Commission ruled that the following type of seMcq as 

described by AT&T in the proceeding, is a telec0mmunica~io.service subject to 

access charges: “an interexchange service that: (1) uses ordinary customer 

premises equipment (CPE) with no enhanced functionalitr, (2) originates and 

terminates on the public switched telephone network and (3) undergoes 

no net protocol conversion and provides no enhanced functionality to end users 

due to the provider’s use of P technology.”’ The FCC also ruled that “[o]ur 

analysis in this order applies to services that meet thme three criteria regardless of 

whether only one interexchange carrier we8 Tp transport or instead multiple 

service providers are involved in providing IP transport.” 

Despite this ruling, SBC local exchange carriers continue to experience 

substantid access charge evasion on “IP-in-the-middle” calls (Le., interaxchange 

cdls that both originate and terminate on the PSTN and that meet tbe othsr twp 

criteria set forth in theAT&TAccess Charge Order) that terminate on SBC’s local 
I 

exchange networks. SBC has substantial evidence that the vast majority of this 

continuing access charge avoidance is attributable tu so-called “Xeast cost routers” 

(“LCRs’~ that provide the ‘P-transport” piece o f  IP-in-themiddle long distance 

calls. These LCRs have contracts with various retail long-distance providers or 

other entities to c a q  their intmexchanger calls for mme poaion of their route. 

’ Order, Petition for a Decloratory Ruling rhuf ATdZT’s Phone-to-Phone Ip‘Telephorty Service are 
Exemptfint Accm Chargm, W C  Docket No. 02-361, FCC 04-97 (Apr. 21,2004) (‘%CCAcces.v 
C h a p  Order“). 

- 

Id . t  1. 

Id. 

2 
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3.  

the AT&T Access Charge Order:’ the Commission rejected AT&T’s request, 

Specifically, the Commission ruled that the following type of service, as 

described by AT&T in the proceeding, is a telecommunications.servico subject to 

access charges: “an interexchange service that: (1) uses ordinary customer 

premises equipment (CPE) with no enhanced functiondiv, (2) originates and 

terminates on the public switched telephone network 0; and (3) undergoes 

no net p t o c o l  conversion and provides no enbat.ltced fhctionality to end users 

due ta the provider’s use of P te~hnology.”~ The FCC also ruled that “[o]ur 

analysis in t h i s  order applies to services that meet t h e  three criteria regardless of 

whether only one‘ interexchange carrier uses TP transport or instead multiple 

service providers are involved in providing IP transport.’’ 

Despite this ruling, SBC local exchange carriers continue to experience 

substantid access charge evasion on “UP-in-the-middle” calls (Le., interexchange 

calls that both originate md terminate on the PSTN and that meet the other twp 

criteria set forth in the A T&TAccess Chuvge Order) that terminate on SBC’s local 

exchange networks. SBC has substantiat evidence that the vast majority of this 

continuing access charge avoidance is attributable to so-called “least cost routers” 

(“LCRs”) that provide the “IP-transport” piece o f  IP-in-themiddle long distance 

calls. These LCRs have contmcts with various retail long-distance providers or 

other entities to c a v  their interrexchango calls for some portion of their route. 

Order, Petittian for a Decloratoty Ruling thtu_t AT&T’s Phoneto-Phone 1TP‘Telephorty Services are 
Exemptfionr Access Chargar, W C  Docket No. 02-361, FCC 04-97 (Apr. 21,2004) (“FCC Access 
Charge Order“). 

Id, 

2 
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4. 

5 ,  

c 

The vast majority of these interexchange cdIs both onginate: and terminate on the 

PSTN in circuit switched format, a substantial portion of which we destined for 

,SBC end USBTS, . 

Under the typical scenario, the LCR receives an IF-in-the-middle call fiom the 

original long-distance carrier or an intermediary third party. The call may have 

already been converted to IP format before f i e  LCR receives it, or the LCR may 

convert the call to IP format after receiving it. The LCR then transports the call 

across its IP network for some distance. The LCR then converts the call back to 

circuit-switched format and hands it to a CLBC over a primary rate interface 

CTRI”) circuit. The CLEC then routes the cal1 to the SBC local exchange carrier 

over a local interconnecttion trunk. 

ACCW charges am evaded through this practice because SBC’s Feature Group D 

trunks are circumvented. Feature Group D trunks are designed to receive and 

measure interexchange traffic so that the SBC local exchange carrier (or any other 

local exchange carrier directly connected to SBC that iS jointly providing access) 

can bill appropriate access charges for the traf6c. Local interconnection trunks, in 

contrast, m set up to receive local traffic, and therefwe are not designed to 

measure md bilf for interexchange traffic. Indeed, precisely because these local 

interconnection trunks 8rc not intended for interexchange tra@c, in many cases 

the interexchange traffic delivered over local interconnection trurrks is not billed 

ut all - even at the lower reciprocal compensation rates that apply to non- 

interexchange traffic -which means that the terminating casrier(s) pay nothing for 

their use of SBC’s networks, 

- 

3 
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6. SBC's tarifh require that interexchange calls be terminated over Feature Group D 

facilities, regardless of whether the company that is terminating the interexchange 

calls to an SBC local network is the originating long-distance carrier or, instead, 

is carrying the calls ~~oWnstre'am** finm the origiqating canier. in the latter 

situation - where multiple cders  q e  involved - the SBC local exchange c d e r  

typically bills access charges to the last company in the stream that cmies the 

interexchange calls ( is . ,  the company that hands the calls to the SBC local 

exchange carrier over the Feature Gmup D trunk), and it is this company that 

remits payment for, the access charges to the SBC local exchange camer (and to 

any other local. exchange carrier directly connected to SBC that i s  jointly 

providing access). This is the common practice in the. telecommunications 

industry, and legitimate downstream car ria^ o f  interexchange calls - i. e., carriers 

that provide wholesale transmission to other carders - have understood and 

folluwed it for years. The LCRS described in this declaration, however, are 

intentionally circumventing this well-understood process in -order to unlawfully 

termhate interexchange calls without paying sdcess charges, 

7, A variety of evidence exists that the access avoidance scheme' continues to occur 

notwithstanding the AT&T Access Charge Order. For example, SBC routinely 

conducts PSTN-to-PSTN interexchange test calls to determine if they are being , 

terminated over Featwe Group D trunks, These test calls we made from an 

ordinary SBC FSTN phone in one SBC exchange to another ordinary SBC PSTN 

phone in an different exchange (for example, fiom a phone connected to the SBC 

local exchange in San Antonio to a phone connected to the SBC local exchange in 

- 

. .  4 



Dallas). Thu calls are directed to a variety of outgoing long-distance carriers over 

outgoing Feature Group D facilities. As a call ist made, SBC identifies the carrier 

to which the call is sent and,the facility over which the call enters SBC’s netwoik 

for termination, SBC’s data indicates that a substantial number of these calls 

continue to terminate into SBC’s’ local exchange networks over locd 

intemonnection trunks, rather than over Feature Group D trunks, 

8; SBC has been able to discern that the vast majority of interexchange traffic that 

continues to be terminated to SBC’s networks over local interconnection trunks is . 

being delivered to CLECs by LCRs that claim to be “enhanced service providers” 

exempt fiom access charges. SBC ha8 uncovered this infinnation through a 

variety of means, inciudhg the issuance of trouble tickets to the CLECs that 

&liver suspect interexchange calls to SBC over local interconnection trunks, On 

numerous occasions, in response to thew trouble tickets, the CwECs have 

indicated to SBC representatives that the traffic at issue was delivered to the 

CLEO by companies that are known to claim that they am “enhanced service 

providers” and thus entitled to deliver interexchange traffic to CLECs as local 

traffic. Two of these companies are UniPoint Enhanced Servica, hc., d/b/a 

I 

I 

Pointhe (“Pointhe”) and Transcam Enhanced Services, LLC (‘Trmcom”), 

PointOne and Transcom are two of the principal LCRS involved in the access 

avoidance piactice described in, this declaration. Because PointOne and . 

Trwcom do not teminate traffic to SBC over Feature Group I) trunks, and 

indeed have intentionally and improperly avoided dohg so, i t  is difficult tu 

determine an exact dollar amout of the access charge loss SBC has suffered and 

5 
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. .  

continues to suffex because of these two comganies' activities. SBC 

conservatively estimatas, however, that the total access loss it has suffered, to date 

because of all LCRs that engage in this practice (Le., whether the LCK is 

PahtOne, Transcom, or some other similarly situated company) mceebs $100 

million, and that i ts ongoing access loss from their activities is in excess of $1 

miflion per month. 

LO. This concludes my declaration. 

6 
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I declare under penalty of perjury that the foregoing is true and correct, Executed on 

September IS,' 2005, 
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Exhibit E 

PohtOne filings at the FCC in WC Docket No. 02-361, including notices of meethgs with FCC. 
staff andlor Co"isionm: 

Ex Parte Letter from Dana Frix and Kmal Hawa, Chadboume & Puke LIP, to Marlene 
Dortch, FCC, WC Docket Nos, 02-361 et al. (Jan. 8,2004); 

, 

Ex Parte Letter fiorn AT&T, Callipso, Castel, ITXC, Nuem Communications, Pin@" 
PointUne, Telic, Trarumexus, hc., and The VON Cadition, to Michael Powell, 
Chairman, FCC, WC Docket: No, 02-361 (Jan, 28,2004); 

Ex Parte Letter h m  Dana Frix and Kemd Hawa, Chadbourtlz & Park LLP, Counsd for 
Pointone, to Marlene Dortch, FCC, WC Docket No. 02-36 1 (Feb. 24,2004); 

Ex Parte Letter from Kemal Hawa, Chadboume & Parke UP, Counsel for PointUne, to 
Marlme Dortch, FCC, WC Docket No. 02-361 (Ma. 3,2004); 

Letter f b m  Callipso, Callsmart, ITXC, LocalDial, PingTom, PointOne, Tclic, 
Transcorn, USDatsNet, a d  The Von Coalition, to The Honorable Joe Barton, The 
Honorable John D, Dingell, and The Honorable Charles "Chip" Picktxing, WC Docket 
NO, 02-361 (MU. 29,2004); 

\ 

Letter &om Callipso, Callsmart, ITXC, LacalIXd, PingTone, PointOne, Telic, 
TransCom, USDataNet, and The Von Coalition, to Senator John McCain and Senator 
Fritz HoIliags, WC Docket No. 02-361 (Mar. 29,2004); 

Ex Parte Latter from Dana Frix and K e a  Haw% C M b m e  & Pwke UP, Counsel for 
Pointone, to Marlent Dortch, FCC, WC Docket Nos, O2-361, et al. (Apr, 8,2004); 

Ex Parte Letter fitom Kemd Hawa, Chadbourne & Puke LLP, Counsel far Pointone, to 
Marlene Dortch, FCC, WC Docket No. 02-361 (Apr. 14,2004); 

Ex Parte Letter from Kemd Hawa, Chadboume & P e e  LIP, Cuunsef fix Pointone, to 
Marlene Dortch, FCC, WC DoGket Nos. 02361, et aI. (Apr. 14,2004); 

Ex Parte Letter from Ked Hawa, Chadbourne & Fake LLP, Counsel for PointOne, to 
MarIene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr, 14,2004); 

Ex Parte Letter from Kemal Haw, Chadbourne & Piuke LLP, Counsel for Pointone, to 
Marlene Dorkh, FCC, WC Docket Nos. 02-361, et al. (Apr. 14,2004); 

. 

+ 

Ex Part0 Letter fLom Kemd Hawa, Chadbourne ,& Parke LLP, Counsel for Pointhe, to 
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr. 14,2004); 

Ex Parte Letter from Kemal Hawa, Chadbume & Pmke LIP, Counsel for Pointone, to 
MarIene Dortch, FCC, WC Docket Nos. 02-361, et al. (Apr, 14,2004). 



Transcom filings at the FCC in WC Docket No. 02-361, including notices of meetin@ with ECC 
staff and/or Commissioners: 

Ex Parte Letter fiom W. Scott MdhIlough, Stumpf Craddock Massey & Pulman, 
Counsel for Transcom Enhanced Scrviccs, LLC, to Marlene Dortch, PCC, W C  Docket 
NO. 02-361 (Sept. 23,2003); 

Ex Parte Letter from W. Scott McCullough, S h p f  Craddock Massey & Pulman, 
Counsel for Transcom Enhanced Services, LLC, to Marlene Dortch, FCC, WC Docket 
No, 02-361 (Dec. 23,2003); 

Ex Parte Letter h m  W. Scott MeCullough, Stumpf Craddock Mmsey & Pulmasl, 
Counsel for Transcam Enhanced Services, LLC, to Marlene Dortch, FCC, WC Docket 
NO. 02-361 (Jan. 13,2004); 

Letter from Callipso, Callsmart, ITXC, LOoalDial, PingTom, Pointhc, Telic, 
TransCom, USDataNet, and The Von Coalition, to The Honorable Joe Barton, The 
Honorable John D. Dingell, and The Honorable Charles "Chip" Pickwing, WC Docket 
NO. 02-361 (Ma, 29,2004); 

Letter &om Callipm, CaUSmart, UXC, 'LocdDial, PingTom, Pointone, Telic, 
TransCom, USDataNet, and The Von Coalition, to Senator John McCain and Senator 
Fritz Hollings, WC Docket No, 02-361 (Mar. 29,2004); 

Ex Parts Letter fiom W, Scott McCullough, Stmpf Craddock Massey & hlman, 
Counsel for T r s c o m  Enhanced Savices, LLC, to Marlene Dortch, ECC, WC Docket 
No, 02-361 (Apt 8,2004). 
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IN THE UNITED STAmS DISTRICT COURT 
FOR THE EASI“ D I S T “  OF MISSOURI 

EASTERN DIVISION 
c 

Southwestern Bell Telephone, L.P., Pacific 
Bell Telephone Company, Nevada Bell 
Telephone Company, Michigan Belt 
Telephone Company, Illinois Bell 
Telephone Company, Indiana Bell 
Telephone Company, Ohio Bell Telephone 
Company, Wisconsin Bell, bc., The 
Southern New England Telephone 
Company, and The Woodbury Telephone 
company, 

Plaintiffs, 

V. 

VarTec Telecom, Inc., PointOne 
Telecommunications, Inc., Unipoint 
Holdings, Inc., Unipoint Enhanced 
Services, bo (d/b/a “PointOne”), Unipoint 
Services, Inc,, Transcom Holdings, hc., 
Transcom Enhanced S~rvices, LLC, 
Transwm Communioations, Inc., and 
JOHN DOES 1-10 

hfendants. * 

Case No. 4:04CV1303CEY 

JURY TRIAL, REQUESTED 

FIRST AMENDED C0MPLA.INT. 

Plaintiffs Southwestem Be11 Telephone, LOP., Pacific Bell Telephone Company, 

Nevada Bell Telephone Company, Michigan Belf Telephone Company, Illinois Bell 

Telephone Company, lnd iana Bell Telephone Company, Ohio Bell Telephone Company, 

Wisconsin Ball, Inc., The Southern New England Tolephone Company, and The 

Woodbury Telephone Company, for their Complaint against defendants VarTec 

Telecom, Inc. (“VarTec”), PointOne Telecommunications, Inc,, Unipaint Holdings, Inc., 
- 

Unipoint Enhanced Services, Inc. (d/b/a “PointOne”), Unipoint Services, Inc. 



(collectively “Unipoint”), T r m m  Holdings, hc., Transcom Enhanced Services, LLC, 

Transcom Communications, Inc. (collectively “Trans””), and JOHN DOES 1 -I 0 

alIege as follows: 

EATURE OF THE ACTION 

1 . This case involves defendants’ failure to pay legally required charges far 

their use of plaintiffs’ local netwwk facilities to complete long-distance calls. VarTec is 

a Iong-distance omior hoadquartewd in Dallas. It plorleered the use of “dial around’’ 

long-distance service, where a customer dials 10-10-287 or some other “1 0-10’’ numbtr 

to bypass the h e ’ s  regular long-distance cader in favor of VarTec. VarTec now offers 

various long-distsnce and local calling plans to end users. 

2, Whenever one of VarTec’s customers makes a long-distance call to a local 

telephone customer served by one of the plaintiffs, VarTec uses plaintiffa’ Mal facilities 

to complete, or “terminate,” the long-distance call. ,Pursuant ‘to federal and state tariffs on 

file with‘the Federal Communications Cammissions (“FCC”) and state regulatory bodies, 

VarTec is required to pay plaintiffs for this “wcess” to plaintiffs’ local exchange 

facilities, Berginning in 2001 or earlier and continuing to the present, however, VwTw . 

orchestrated and impIemented a fraudulent scheme to avoid these tariffed ‘‘awess 

charges” by delivering its long-distance calls to solcalled Least Cost Routers (“LCRS’’), 

which in turn deliver calls to plaintiffs for tamination, often through still other 

intermediaries, over facilities that are restricted to locai traffic. Currently, plaintW 

estimate that VarTe~ is wing this scheme to avoid terminating access charges on filly , 

50% o f  the long-distance calls it carries. Plahttffs accordingly seek not only to recover 

the access charges that VarTec, in many cases with the assistance of other mrriera, 

2 



I 

. .  

principally Unipoint and Transom, has unlawfully avoided - which plaintiffs 

preliminariry estimate to.be between $19 million md $35 million, not including lak fees 

and interest - but also b enjoin defendants from perpetuating this unlawful conduct. 

3 Plaintiffs also seek to recover unpaid access charges for interexchange 

traffic -whether or not carried at some point by VarTec -that is terminated to plaintif% 

over local interconnection facilities by the principal LCRs participating in VarTec’s 

unlawful scheme: defendants Unipoint and Trans”. These carriers operate networks 

that use the Intamet Protocol (“iP”), to transmit calls. Aftor receiving long-distance cdls 

from interexchange carriers (among them VarTec), Unipoint and Transoom convert those 

calls from a ”circuit-switched” farmst, in which ordinary iong-distance calls originate, tb 

TP format, Upon information and belief, Unipoint and Transcom then transport that 

trafic in IP format for some distance across their networks, Unipoint and Transcom then 

convert the traffic back tu circuit-switched format and hand it to plaintiffs for 

termination, typically via competitive local exchange carriers (“CLECs”), through 

facilities designated for local calls. 

4, Like VarTec, Unipoint and Transoom are legally required to pay access 

charges for the interexchange traffic they deliver - either directly or through 

intermediaries -to plaintiffs for termination. And, Iike VarTec, Unipoint and Transcum 

have failed to pay those fees in the past, and that Eailure persists today. Accordingly, 

plaintiffs seek injunctive refief against Unipoint and Transcom as well, and they also seek 

paymmt of  all unpaid acccss fees for all interexchange traffic Unipoint and Transcam 

have transmitted to plaintiffs (directly or indkectly]. 

3 



5. VarTec has sought to justify its access-avoidance scheme by claiming that, 

once it hands a Song-distance call tr, an LCR, it is  not raponsiblc for haw that call is 

terminated or whether terminating access charges are paid. See VarTec Petition for 

Declaratory Ruling (FCC filed Aug. 20,2004). VarTec has taken this position even 

though the caIh that it hands off to LCRs are placed in the stme manner and using tho 

same facilities as other long-distance cd!s; even though neither the calling nor the called . 

party has any idea that a "handoff' or "protocol conversion" has taken place; and, most 

fundamentally, despite the clear statement of the FCC that long-distan~e carriers cannot 

avoid responsibifity for access charges by handing off tra-EFLc to other entities or by 

caving calk using W. 

6. On April 21,2004, the FCC unanimously rejected a claim, mado by long- 

distance giant AT&T Cop,  that long-distatlce calk should be exempt from access' 

charges when they are transported in part using the TP format. 800 Order, Petifionfor a 

Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Sewices Are Exempt 

Pom Access Chargas, 19 FCC Rcd 7457 (Apr. 21,2004) PFCC Access Ckarge Order")). 

In rejecting AT&T's petition, the FCC held: 

[Wlhen a provider of IP-enabled voice services contracts with an interexchange 
carrier to deliver interexchange calls that begin on the [public switched telephone 
network] . . . and terminate on the clpublio switched telephone network], the 
interexchange carries is obligated to pay terminating accuss charges, Our unal'y~is 
r'n th/s order applies zo services thot wet these viferir! regad& of whether 
only one interexchange carrier we# IP transport or instead multiple service 
providers are iwulved in providing IP transport. 

Id. at 7470,119 (emphasis added). In light of this decision, defendants have no 

4 



traffic that they deIiver, or hand off to other entities to deiiver, to plaintiffs for 

termination. 

7. This is primarily a collection action €or paymefits arising under section 

203 of the Communications Act of I934,47 U.S.C+ 0 203, and plaintiffs' interstste access 

tariffs filed thereunder. This Court accordingly has jurisdiction over this action pursuant 

to 28 U.SC $4 1331 and 1337. In addition, this Court has jurisdiction over plaintiffs' 

statelaw claims pursumt to 28 U.S.C. 5 1367. 

8, Venue is proper in this judicial district under 28 U.S,C, 8 1391 (b), a3 a 

substantial part of the events and omissions giving rise to the claims 'in this Complaint 

occurred in this judicial district. 

PARTES 

9. . Southwestem Bell Telephone, L.P., is B Texas limited partnerihip with its 

principal place of business irt DalIas, Texas. Southwestern Bell Telephone, L.P., 

provides, among other things, telecommunications services in Missouri, Texas, Kansas, 

Oklahoma, and Arkansas, 

10. Pacific Bell Telephone Company is a Califomia corporation with its 

' principal place o f  business in Franoisco, California. Pacific Bell Telephone 

Company provides, among other things, telecommunications services in California, 

1 le Nevada Bell Tetephone Company is a Nevada corporation wish its 

* principal place of business in Reno, Nevada, Nevada Bell Tel~phonc Company provides, 

aiong other things, telecommunications services in Nevada. 
- 



I 

12, MiGhigan Bell Telephone Company is a Michigan corporation with its 

principal place of business in Detroit, Michigan. Michigan Bell Telephone Company 

. . 
' provides, among other things, telecommunications sewices in Michigan. 

13, Illinois Bell Telephone Company is an Illinois corporation with its 

prindpal place of business in Chicago, Illinois. Illinois Bell Telephone Company 

provides, among other things, telecommunications services in Illinois, 

14, Indiana Bell Telephone Company is an Indiana corporation with its 

principal plaoe of business in Indimepolis, Indiana, hdiana Bell Telephone Company 

provides, among other things, telecommunications services in Indiana. 

15, The Ohia Bell Telephone Company is as Ohio corporation with its 

principal place of business in Cleveland, Ohio. The Ohio Bell Tsfephone Company 

provides, among other things, telecommunicatibns services in Ohio, 

16, Wisconsin Bell, Inc. is a Wisconsin corporation with its principal place of 

business in Milwaukee, Wisconsin, Wisconsin Bell, Tnc. provides, among other things, 

telecommunications services in Wisconsin. 

17, The Southem New England Telephone Company is a Connecticut 

oarparation with its principal pface of business in New Haven, Connecticut. The 

Southern New England Telephone Company provides, among other Wigs, 

telecommunications services in Connecticut. 

18. . The Waodbury Telephone Company is a Connecticut corpomfon with its 

principd place of business in Woodbury, Connecticut. The Woodbury Telephone 

Company provides, among other things, telecommunications services in Connecticut. 
I 
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19. VarTec Telecom, Inc, is a Texas copration with its principal place of 

business in Lancaster, Texas. VarTec provides, among other things, telecommunications 

services throughout the United States, including in Missouri, 

20, PointOne Teieammunications, Inc, is  a Delaware corporation with i ts 

principal place of business in Austin, Texas. 

2 1 Unipoint Holdings, Inc., is a Delaware corporation with Its principal place 

of business in Austin, Texas. Unipoint Enhanced Services, Inc. (d/b/a ‘6PPointOne”), and 

Unipoint Services, Inc., are Texas corporations with their principal place of business in 

Austin, Texas. Unipoint Enhanced Services, lnc., and Unipoint Services, Inc., are wholly 

owned subsidiaries of Unipoht Holdings, Inc, On information and belief, with regard to 

the actions alleged in this Complaint, the Unipoint defendants function as one entity, 

Unipoint operates facilities that ate used in connection with the transmission of  telephone ‘ 

calls that originate and terminats in multiple states in which plaintiffs do business, 

including Missouri. 

22. Transcom Holdings, Inc,, Trmscom Enhanced Services, LLC, and 

Transcom Comunicatiofis, Inc. are Texas corporations with their principal place of 

buainess in Irving, Texas. Transcom Enhanced Services, LLC and Transcom 

Communications, Inc, are wholly owned subsidiaries of Transcom Hotdings, Inc. On 

information and belief, with regard to the actions alleged in this Complaint, the Transcom 

defendants function as one entity, Transcom operates faoilities that 

connection with the transmission of tdephone calls that originate and terminate in 

multiple states in which plaintiffs do business, including Missouri. Transcom has filed a 

used in 

- 

. tariff to provide; among other things, telecommunications services in Missouri. 
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Transcom carries on the business o f  a now-bankrupt company, known as DataVoN, that 

cantraGted with other intermchange carriers to deliver calls for termination. in multiple 

states in which plaintiffs do business, including Missouri, 

23. The true names and roles of defendants DOES 1-10, inclusive, are 

mknown to plaintiffs, which accordingly sue those defendants by fictitious ma, 

Plaintiffs believe and allege that each of the DOE defendants i s  legally responsible in 

some manner for transporting interexchange telephone calls, including but not limited to, 

ihtercxchange calis camied’by defendant VarTec, and delivering those calls to plaintiffs 

for termination Improperly and without payment of the legally required access charges, 

Plaintiffs wit1 amend the.Complaint to reflect the true names and roles of the DOE 

defendants when plaintiffs obtain that infonn8tion. 

BACKGROUND 

n e  Access C h a m  Reeime 

24, This action arises out of defendants’ non-paymen’t of lawfblly tariffed 

access charges. These are the fees that long-distance carriers such as VarTec must pay 

local exchange carriers such as plaintiffs to defray the costs associated with the use of 

focal exchange facilities for originating and terminating long-distance calls, These access 

charges are established and mandated by federal and state regulations and tariffs. 

25, Since the breakup of the Bell Syatem in 1984, the: Bell operating 

companies (“BWs”), including plaintiffs, and long-distance carriers, such as VarTec, 

have played largely distinct roles in the tekx”unications industry, The BOCs have 

primarily carried local calls - La., calls between end users located within local calling 
c 

areas or exchangcs - over the so-called “public switched telephone networv’ Qr ‘‘PSTN,” 
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Long-distance carriers have traditionally carried calls between mohanges, on both an 

intrastate and intenitate basis. This long-distance service is known a$ “interexchange” 

service. 

26. In order to provide interexchange service, long-distance cmiew such aa 

VarTec typically establish one or more points of prerience (POPS) within a given area. 

POPs are facilities that provide a point of interconnection batween i ca l  exchange 

networks and interexchange networks. When a customer makes an .intetexchange call, , 

that customer’s local exchange carrier (say, plaintif€ Southwestern Bell) trrsnsports the 

call over the local exchange carrier’s network to the POP of the long-distance carrier that 

the customer has seIected (say, VarTec). The long-distance carrier then transports the 

call from the FOP in the area where the calling party is located (i.e., where the call 

originates) to the POP in the area where the called party is located (is., where the call 

terminates), The called party’s local exchange carrier then receivos the call from the 

long-distance carriers either directly or through m intermediary, and delivers It ta the 

died party. 

27. The: transmission of an interexchange call fiom the calling party lo B long- 

distance carrier’s POP is known as “originatin8 access.” The transmission of an 

interexchange oall$vm a Iong-distance carrier’s POP to the called party is known as 

“teminating access.” 

28. Federal and state tariffs and regulations mandm the appropriate 

originating and terminating access charges that apply to a given interexchange call, 

depending on whether the cat1 is htecstate or intrastate, Tf the caIl originates in one: state 
- 

and terminates in another, the access charges that apply are set forth in interstate tariffs 
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filed with the FCC. If the cnil originates and terminates within the same state, the access 

charges that apply are set forth in inkstate tariffs filed with individual state regulatory 

commissions. 

29, Access charges are set at levels designed to recover the costs of using the 

local exchange carrier's facilities to complete long distance calls, as well 88 the overall 

costs of providing local telephone service. Intrastate ~GGESS charges are often higher (in 

many cases, considerably so) than interstate access charges, 

Defendants' Evasion of Lawf'ullv Tariffed Interstate and Intrastate Access C h a w  

30. Defendants' access-avoidance scheme is accomplished by disguising the 

true nature of ordinary long-distance calls delivered to plaintiffs for termination. For 

more than half of its longdistance traffic, VarTec contracts with LCRs, principally 

Unipaint and Tratlscom, to terminate the traffic. Unipoint and Tmscom charge VarTec 

substantially less than the cost o f  terminating the calls directly to plaintis through 

facilities intended for interexchange ~laf'tic. Unipoint and Transcom convert the circuit- 

.switchid cak3 they receive from Vaflec into IP format, transport those o a h  &cross their 

networks for some distance in IP fotmat, and then cclnvert the calls back to cimuit- 

witched format, before handing them off to plaintiffs - either directly or through 

competitive local exchange carriers doing business in plaintiffs' regions - through 

facilities intended for local traffic, 

3 1. As the name implies, Intemet Protocol, or TP," is a technology that was 

originally developed for use with thc networks that make: up the Internet, In genera!, IP 

of communic~tions service providers have adopted IP in their networks. Although IP 
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technology wits originally developed to carry data traffic generated by Computers, 

technological advances over the past several years have made i t  possible touse 1P 

technology to transport voice trafic as well. 

32, Up technology is simply the latest in an amy of pansmission technologies 

used to transport ordinary telephone calls from one point to another. Soma carriers use 

microwave transmission, others use fiber-optic cablesI others use satelfites, and still 

others continue to use the copper wires that have been in use for decades. As the FCC 

has recognized, however, the choice of tmpsmission technology makes no diffmnce to 

the regulatory classification of a telephone cdl or the appIicability of  access charges. 

Thus, under the FCC’s longstanding rules, when a call begins and ends BS an ordinary, 

circuit-switched telephone cal1,’the technology carriers elect to use to facilitate its 

transmission is  beside: the point far purposes of access charges, 

33. In order for carriers ta use IP in the transmission of ordinmy long-distance 

voice trafEc,.thcy must perform what is known as a ‘‘protocol conversion’’ on bo#h ends 

of the call. Fur example, in the case of a VarTec long-distance custoeer in Dallas 

&g a call to St. Louis, the call (1) originates on Southwcsttxn Bell’s network in 

Dallas as an ordinary telephone call, (2) is handed off to VarTec in cirouit-witched 

format, (3) is converted to the IP fomat, (4) is transported in the IP format for some 

distance: ktwm Dallas and St. Louis (though not neccasarily the entire distance), (5) is 

“ w e d  back into circuit-switched format, (6) is handed to Southwestern Belt in 

circuit-switched fonnat, and (7) i s  delivered to the called party in St, Lbuis by 

Southwestern Bell. Although this call thus undergoes two protocol versions, it undergoes 
- 

no net protoooi conversion because it begins and ends in the same format. 



34, . In this scenario, neither the calling party in Dallas nor the called party in 

St. Louis has any idea that their call has been converted to the! iP format somewhere in 

the middle o f  the transmission path. Indeed, the call is dialed and received in the m e  

manner as my other long-distance call, and customers receive no added fimctionality as B 

result of the use of IP. 

35, V a f l k ,  Unipoint, and Transcom have nevertheless avoided paying 
' terminating access charges for calls that they transport using IP format, by disguising 

those calls as local calls on the terminating end. As noted above, a long-distance call that . 

defmdants trartsport using IP format i s  no di?€erent than a long-distance call using any 

other transmission technology, and plaintiffs g" the same tirnctions over the m e  

facilities to deliver that call to the called party. In fact, plaintiffs ordinarily would not 

even be a m  of whether an interexchange call i s  transported using IP format, provided 

it is converted back into an ordinary telephone call before it is handed off for termhation. 

36, Beginning in 2001, or perhaps even earlier, defendants began disguising 

interexchange calls delivered to plaintiffs' local exohange networks as local calls, and 

thereby avoiding payment of the lawfully tariffed access charges that apply to such calls. 

In the normal course of business, plaintiffs make available to longedjstsnce m i e m  

exchange access facilities - typically known (is "Feature Group D" trunks - that are 

designed to receive intmxchange traffic for termination. Among other things, theae 

facilities are set up to measure intercmhange traffic 50 that plaintif& can bill the 

appropriate access charges for that traffic. Defendants, however, a m g e d  for the 

delivery of interexchange voice traffic to plaintiffs through facilities that, pursuant to 

' 
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variuus tariffs and negotiated contracts, am designed to carry~local traffic, Eind that 

accordingly are not set up to measure and bill for interexchange traffic, . 

37. Defcncimts intentionally tmk these steps knowing that, because the 

facilitiss they used were not configured to carry interexchange traffic - and may not 

lawfuliy be used far that purpose .- plaintiffs generally have not implemented 

mechanisms to detect, measure, and bill for any interexchange traffic that traverses them. 

To ensure that carriers Etre using these locallonly facilities for their intended purpose, 

plaintiffs rely instead on the restrictions within their tariffs and agreements and the good- 

faith repregentations that carriers make by purchasing facilities under these tariffs and 

agreements. . 

3 8, By design, defendants' improper calI-tenhation scheme prevented 

plaintiffs from distinguishing between focal traffic that wtls lawfully terminated on local 

facilities, and interexchange traffic that was unlawfully tsrminated on these facilities. 

Plaintif% were thus umbk to bill for (or, in many cacs, even to d.ctkt or measure) B 

great deal of interexchange voice traffic ddiuemi to them for termhatian. 

39. , Defendants intentionally pursued their improper access-avoidance scheme 

surreptitiously for several years. Recently, however, plaintiffs learned of their behavior 

and demanded that they cease terminatipg traffic impropdy and make plaintiffs whole 

for the access charges they have avoided. In response, VarTec flied a petition requesting 

the FCC to declare that VarTec WEIS not required to pay access charge8 when it contracted 

with LCRS such as Unipoint and Transom to terminate its long-distance traffic, 
- 

VarTeck basic claim is that the carriers that directly deliver the calls to plaintiffs for 

termination, not VarTec itself, are responsible for access charges. 

13 



40; VarTec’s petition is a meritltss and thinly disguised attempt to O I W I ~ ~  a 

vehicle for a primary jurisdiction referral to the PCC, The FCC itself has already 

rejected VarTec’s position, in tbhe course of rejecting AT&T’s above-mentioned petition. 

See FCCAccess Chwge &der, supra. There, the FCC decl~ed that AT&T was required 

to pay access charges for all interexchange voice @c that originates and terminates 

over circuit-switched local exchange networks, including traffic that is transported in IP 

format for som0 Jntermediate distance between the points of origination and termination. 

\ 

Set7 id. at 7466-70, 

such as plaintiffs to pursue collection actions for access charga that AT&T had failed to 

pay based on its flawed legal interpretation. See id. at 7472 1’23 n33. 

14-20. The FCC accordingly authorized local telephone: cumpanies 

41. Tho FCC emphasized that the reasoning in its Order applied to any 

Interexchange service that !( 1) use8 ordinary oustomer premises equipment (CPE),with 

no enhanced functionality; (2) originates and terminates on the public swikhed telephone 

network (PSTN) and (3) undergoes no net protooal conversioa and provides no enhanced 

functionality to end users due to the provider’s use of IP technology,” Id, at 7457-58, id1 

1, Because ihe interexchange service provided by VarTec, Unipoint, and Transcom , 

meets all three criteria, defendants are no less tiable than AT&T for terminating access 

charges, 

42. Furthermore, the FCC held: “Our analysis in this order applies to services 

that meet these three criteria regardless of whether on& one in~srexchunge carrier uses 

IP [Tjrump port ur iwtead mult@&e service providers me involved hprovidhg IP 

F’rmsprt.’’ Id at 7458, 7 I,  (emphasis added). Thus, for example, the fact that VarTec 
c 

hands off caIls to Unipoint, Transcom, or other LCRs, which in turn may hand off traMic 
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to other intermediaries in order to deliver it to plaintiffs for termination, is wholly 

immaterial to whether VarTec Q W ~ S  access charges on that M i c .  Likewise, the fact that 

Unipoint and Transcom recsive caIls from other interexchange carriers (including VrrrTec 

and othen) in no way affects the requirement that they pay access charges an the 

interexchange W i u  that they carry and that is delivered to plaintiffs for termination. In 

light of the FCC’s decision, VarTec’s Petition for Deolaratory Ruling is a baseless and 

transparent effdrt to shield itself from litigation. 

43, Despite the fact that defendants’ scheme was intended to prevent 

piahtiffs from detecting, measuring, and billing improperly terminated interexchange 

traffic, plaintiffs have, at some expense, attempted to identify specific instances of each 

defendants’ fraudulent misconduct, and to estimate the magnitude of access charges 

avoided on calls carried by Var‘rec. On information and bdief, since 2001 and perhaps 

earlier, a substantial proportion of the.interexchange calls carried by VarTec have entered 

plairitiffs’ networks through local-only facilities, rather than through the Vesture: Group 

D” facilitias designated for interexchange acccss, It currently appears that VarTec, with 

the aid of Unipoint, Transcom, and other LCKs, is terminating over 50% of its long- 

distance trafic over local interconnection facifities. Furthemore, plaintfis pfeliminarily 

estimate that, through August 2004, defendants avoided paying between $19 million and 

$35 million in access charges on bfltic carried by VarTec, not including late fees and 

interest. 

44. Defendants have no excuse for their f a h e  to pay access charges for 

. interexchange voice traffic carried by VarTec, This trd3ic is governed by tho same 

federal and state access tariffs that apply to all other ordinary interexchange voice traf‘fic 
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that interexchange carriers terminate with plaintiffs. Likewise, Unipint and Transcom 

have no excuw for their failure to pay access charges on all hkrexchange traffic they 

cany which is delivered to plaintiff's for termination, including but not limited to traffic 

they receive: from Vaflec, and regardless of whether that traMic is delivered to plaintiffs 

directly or through CLEC intermediaries. In short, defendants must pay the tariffed rates 

far ail interexchange t r a c  they cany which is delivered to plaintiffs for termination, 

which they have heretofore failed to do, 

COUNT, I (Against All Defezldants) 
(BREACH OF FEDERAL TARIFFS) 

45, Plaintiffs incorporate by reference 8s though fully set forth herein the 

allegations o f  paragraphs 1 through 44 of this Complaint. 

46; Plaintiffs' interstate access charges for long distance-calls for Texas, 

Missouri, Oklahoma, Kansas, and Arkansas tire set forth in federal  riff Southwestem 

Bell Telephone Company 7'ariffF.C.C. No. 73. 

. I 47. Plaintiffs' interstate access ehmges for California are set forth in Pacific 

Bell Telephone Company Tariff FAX:, No. 1. 

48. Plaintiffs' interstate access charges for Nevada are set forth in Nevada 

Bell Telephone Cumpany Tariff F.C.C, No. 1. 

49. Plaintiffs' interstate access charges for Michigan, Illinois, Ohio, 

Wisconsin, and Indiana are set forth in Ameritech Operating Companies Tariff F.C.C. 

No, 2.. 

50. Plaintiffs' interstate access charges for Connecticut are set forth in The. - 

Southem New England Telephone Company Tariff F.C.C. No. 39. 



5 I .  PlaintiFfs’ federal tariffs ptovidc, among other things, that defendants must 

pay plaintiffs access charges .for both originating access and terminating access. 

52, Plaihiffs filly performed their obligations under their federal tariffs, 

except for those that they wtm prevented from pedoming, those that they were excused 

fiom performing, or those that were waived by defendants’ miscanduot as alleged herein, 

53. Defendants materially violatad plaintiffs’ federal tariffs by failing tu pay 

the tariffedmtes for the servioes they used. 

54. 

WHEREFORE, plaintiffs pray for relief 8 s  hereitlafter set forth, 

Plaintiffs have been damaged in an amount $0 be determined at trial, 

COUNT II (Against All Defendants) 
(BREACH OF STATE TARIFFS) 

55, Plaintiffs incorporate by reference as though fully set forth herein the 

allegations of pmgmphs 1 through 54 o f  this Complaint. 

56. Southwestern Bell’s intrastate access chatges for long distance calls in 

Missouri are set forth in Access Services Tariff P.S.C. Missouri - No. 36. 
57. Southwestern BeWs intrastate awess charges for long distsnce mils in 

Tmas are set forth in Access Services Tariff - Twts. 
\ 

58. Southwestern Bell’s intrastate access charges for long distance calls in 

Kansas are set forth in Access Services Tariff - Kansas, 

59, Southwestern Bell’s intrastate access charges for long distance calls in 

Oklahoma are set forth i,n Access Services Tariff - Oklahoma, 

60. Southwestem Bell’s intrastate access charges for long distance calls in - 

Arkansas are set forth in Access Sewices Tariff - Arkansas. 
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6 1, Pacific Bell’s intrastate access charges for long distance calls in California 

are set forth in Pacific Bell Schedule Cal. P.U,C, No. 175-T. 

62. Nevada Bell’s intrastate aecefis charps for long distance calls in Nevada 

are set forth in Nevada Bell Telephone Company d/b/a SBC Nevada Tariff P.LJ.CN. 

No. c, 
63. Michigan Bell’s intrastate wces charges for long distance calls in 

Michigan are set forth in Michigan Bell Telephone Company TarEM,f.S.C, No, 20R, 

Illinois Bell’s intrastate access charges for long distance calls in Illinois 64. 

are set forth in Illinois Bell Telephone Company Accek Services Ill. C.C. No. 21. 

65. Ohio Bell’s intrastate acms charge8 for long distance calls in Ohio are set 

forth in The Ohio Bel Telephone Compmy P.W.CD. No. 20, 

66,. Wisconsin Bell’s intrastate access charges for long dish” calIs in 

Wisconsin are set forth in Wisconsin Bell, 1 x 1 ~  Access Service Tdff  P.S.C, of W. 2, 

67, . Indima Bell’s intrastate access charges for long distance calls in Indiana 

are set forth in Indiana Bell Telephone Company, Inc, Tariff IURC No. 20. 

68, Plaintiffs’ intrastate access charges for long distance calls in Connecticut 

are set forth in The Southem New England Telephone Company Connecticut ACGGSS 

69, Each of the tariffs listed above provides, among other things, that 

defendants must pay intrastate access charges for both originating access and terminating 

access. 

70. Plaintiffs fully performed their obligations under caoh of the tams listed 

above, except for those that they were prevented from performing, those that they were 
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excused h m  performing, 02 those that were waived by defendants’ miseanduct as 

alleged here in, 

7 1. Defendants materially violated the tariffs listed above by failing to pay the 

taiffed rates for the services they used. 

72. 

WHER33FORE, plaintiffs pray for relief as heminafter set forth. 

Plaintiffs have been damaged in an amount to be determined at trial, 

$X”T 111 (In the Alter~iative) (Aminst All Defendants1 
(UNJUST E W C M N T )  

Plaintiffs incorporate by reference as though fully set forth herein the 73. 

allegations of  paragraphs 1 through 72 of th is  Complaint. 

74. For the reasons set forth above and in the FCCAccess Churge Order, 

pursuant to plaintiffs’ federal and stnte tariffs, defendants are liable to plaintiffs for their 

failure to pay interstate and intrastate access charges on interexchange traffic that 

defendants delivered to pIaintiffs for termination. This Count 111 is pleaded solely in the 

alternative, in the unlikely event those tadE tm determined not to apply. h ’no  way is 

this Count I11 tobe conshed as an admission fhat those tariffs do not govern this owe, 

7$, By terminating interexchange calls carried by defendants to plaintiffs’ 

local telephone customers, plaintiffs permitted defendants’ customers to complete long- 

distance ~ a l l s ,  Plaintiffs thereby conferred a benefit on defendants, 

76, Defendants understood that the termination of intcrexchange calls by 

plaintiffs was important to defendants’ customers, and they accordingly appreciated and 

recognized that plaintiffs’ termination of interexchange .calls carried by defendants was a 

benefit to defendants. 

- 
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77. Defendants unjustly accepted and retained the benefit of plaintiffs‘ call 

&”nation services without providing legally required compensation to plaintiffs. 

78. 

WHEREFORE, plaintiffs pray for relief as hereinafter set forth. 

Plaintiffs have been damaged in an amount to be determined at trial. 

79, Plaintiffs incorporate by reference 85 though fully set forth herein the 

. allegations of  paragraphs 1 through 78 of this Complaint. 

80. VarTec, Unipoint and Transcom committed fraud a8ainst plaintiffs. 
1 

Specifically, VarTec, Unipoint and Trwcom knowingly, and with the intent to def‘raud, 

, made misrepresentations and omissions of material facts, including, but not limited to: 

a) VarTec’s representations to consumers, in bills and otherwise, that 

the interexchange calls that they delivered to plaintiffs over local facilities 

were in fait long-distance calls subject to access charges, as well as 

Unipoint’s and Transcom’s knowledge of and complicity in the making 

and dissemination of therm misrepresentations, 

b) 

voice traffic through facilities that are not designed or designated for the 

temination of such traffic. 

c) 

interexchange voice traffic With local voice traffic using existing facilities. 

d) 

notice with specificity of their practice of avoiding access charges far 

interexchange traffic in any of the states in which plaintiffs provide 

VarTec’s, Unipoint’s, and Transcom’s muting of interexchange 

VarTec’s, Unipoint’s, and Transcom’s commingling of 

VarTec’s, Unipint’s, and Transcom’s failure to put plaintiffs on 
I 
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terminating access service, or of the extent to which they adopted this 

practice. 

These misrepresentations andor omissions were false and misleading at 81. 

the time they were made. 

82. Defendants made each‘ of these misrepresentations and/or omissions with 

knowledge o f  their falsity or recklessly without regard for their tnrthfulness BS a positive 

assertion, with the intent to deceive plaintiffs, and with the intent to induce plaintiffs to 

act in the manner hemin alleged, 

83. Plaintiffs wem, in hat, deceived by defendants’ misrepresentations and 

omissions. 

84, Plaintiffs reasonably and justifiably relied to their dettiment on 

defendants’ misrepresentations and omissions. Due to defefidmts’ fmudulent conduct, 

phhtiffs were unable to bill for (or, in some OBSCS, evcn to detect or measure) the 

interexchange ttrtffic that each defendant terminated with plaintiffs, either directly or 

. 

indirectly, on piaintiffs’ local networks, nor were plaintiffs able to ascertain the volume 

of interexchange mfic that each defendant was delivering to plaintiffs for termination 

without payment af access charges. The truth about the scope of each defendant’s 

unlawful conduct accordingly remained within the peculiar knowledge of that defendant, 

which engaged in deceptive acts calculated to mislead and thereby obtain an unfair 

advantage, 

85, Plaintiffs were damaged as a direct and proximate result of each 
I defendant’s misrepresentations and omissions in an amount to be determined at trial. 

WHEREFORE, plaintiffs pray for relief as hereinaffer set forth. 
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COUNT V (Ae sinst All Defendsntsl , 

(CIVIL CONSPIRACY) 

86. Piahtiffs incorporate by reference as though fully set forth herein the 

allegations of paragraphs 1 through 85 of this Complaint. 

87. VarTec, Unipoint, and Transcotn acted in concert ~ t s  members of a 

conspiracy with the unlawfltl objectives of breaching plaintiffs’ federal and state tariffs, 

unjustly enriching themselves, and committing Baud against plaintiffs. 

88. Each of the defendnnti had a ‘‘meeting of the minds” with at least one 

other defendant with respect to these unlawful objectives, and also had a “meeting of the 

minds’’ with respect to the course of action required b accompkh breach of tariffs, 

unjust enrichment, and fraud. Defendants’, “meeting of the. minds” is evidenced by, 

among other things, the agreements between Unlpoint and VarTec, on the one hand, and 

between Transcom and VarT‘ec, on the other, to transport and deliver VgrTec’s long- 

distance calls to plaintiffs for termination for substantially lfss than the cost of lawfuliy 

terminating the calls to plaintiffs through facilities designated for interexchange traffic, 

89. Defendants committed numerous overt acts in furtherance of the 

conspiracy. These acts include, but ate not limited to: 

a) VarT ec’s delivery of its long-distance traffic to Unipojnt and 

Transcum for termination. 

b) Unipaint’ s and Transcom’s delivery of VarTec’s long-distance traffic 

to plaintiffs, either directly or through CILEC intermediaries, for 

termination through facilities restrioted to focal traffic, - 

c) VarTec’s, Tmsmm’s, and Unipoint’s express and implied 

representations to customers that the calls VarTec, Unipoint, 
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Tmwm, and the DOE defendants terminated through local 

interconnection facilities were ordinary long-distance calk . 

d) Vflec’s payment of fees to Unipoint and Transcom for the 

termination of VarTec’s traffic, I 

e) Unipoint’s and Transom’s acceptance of fees from VarTec, 

Plaintiffk were damaged as a direct and proximate result of defendants’ 90. 

actions in an mount to be determined at trial, 

W H E W O M ,  plaintiffs pray for relief as herein set forth. 

PRAVER. FOR RELIEF 

WEIEWORE, plaintiffs pray that this Court grant relief for all misconduct as 

follows: 

4 Money damages to be proven at trial, plus late fees and 

pzcj udgment inkrest; 

Punitive damages; 

Restitution: 

All costa and attorney’s fees incurred by plaintiffs; 

Preliminary and permanent injunctive relief enjoining defendants 

from continuing to engage in the conduct alleged herein; 

A fi l l  accounting of the number of interexchange minutes 

improperly sent to plaintifis for termination; 

Indemnification for claims thathave been or may be aserted and 

damages that have been or may be sought by third parties‘ arising in 
c 

whole or in part from defend” wrongful conduct; and 
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I 

h) Such further relief as this Court deems appropriate and just. 

Plaintiffs hereby request a jury trial on all issues and claims. 
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Dated; December 17,2004 

Respe~ffilly submitted, 
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Patricia B, Tomasco 
Stephen W. L e m o n  
Kell C. Mercer 
Susana Carbajal 
Brown McCarroll, L U .  
11 1 Congress Ave., Suite 1400 
Austin, Texas 78701 
(512)4?94 141 
(S 12) 226-7320 FAX 

ATTORNEYS FOR UNIPOlJYT HOLDINGS, XNC. 

IN THE UNITED STATES BANKRmCY COURT 
FOR THE NORTHERN DltSTIUCT OF TEXAS 

DALLAS DIVISION 

IN RE: 8 ’  CHAPTER 11 
§ 

VARTEC TELECOM, nUC, ET AL § 
DEBTOR § 

CASE NO. 0441694SAF-11 
(JOINTbY ADMINISTERED) 

UNlPOINT HOLDINGS, lNC+’$ MOTION 
TO MODIFY THE DECEMBER 2,2004 ADEQUATE PROTECTION 

STIPULATION AND CONSF” ORDER UR, ALTERNATIVELY, TO 
COMPEL ASSUMPTIONRWCTTION OF EXECUTORY CQNTRACT 

NO REARING WILL BE COmUCTED HEREON UNLESS A WRITTEN 

BANKRUPTCY COURT AT EAFtLE: CABELL BWLPIPJG, US. COURTHOUSE, 
1100 COMMERCE STREET, DALLAS, TX 75242, SEFORE THE CLOSE OF 
BUSmSS ON SEPTEMBER 6,2005, WHICH IS TWENTY (20) DAYS FRUM THE 
DATE OF SERVICE HEREOF. 

ANY RESPONSE MUST BE IN WRITING AND FILED WITH THE CLERK, AND A 
COPY MUST BE SERVED UPON COUNSEL. FUR THE, MOMNG PAFtTY PFUOR 
TO TRE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS FILED A 
IIEARING WILL BE HELD WITH NOTICE ONLY TO T m  OBJECTING PARTY. 

I 

RESPONSE rs FILED wrm ~m CLERK OF THE U”D STATES 

IF NO HEAIRING ON SUCH NOTICE OR MOTION IS TIMELY REQUESTED, 
TEE RELIEF REQUESTED ST3AT.L BE DEEMED TO BE UNOPPOSED, APJD THE 
COURT MAY ENTER AN ORDER GRANTING THE RIELnF SOUGHT OR THE 
NOTICED ACTION MAY BE TAKE” 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: - 

COMES NOW Unipoint Holdings, Inc, (“Vnipoint”) and files this its Motion to 

Modify the December 2, 2004 Adequate Protection Stipulation and Consent Order, or, 

AUS:258S 18S.I 
51792.1 



Alternatively, to Compel Assumpfioflejection of Executory Contract, and would 

respectfislly show the Court as fdlows: 
\ 

I. 
JURISDICTION, W W  & BASIS FOR RELIEF 

I .  This Court has jurisdiction over this matter pursuant to 28 U.S.C. 6 1334, h u e  is 

proper pursuartt to 28 U.S.C. $4 1408 and 1409, This is a core proceeding pursuant to 28 U.S+C, 

Q 157@)(2)(A) and (0). The relief Equated herein is pursuant to 1 I U.S.C. 48 105,361,363 and 

365. 

FACTUAL BACKGROUND 

2. On November 1,2004 (the “Petition Dab”), the Debtors each filed a voluntary 

petition (the ‘Bankruptcy Cases”) for relief under chapter 11 of title 1 I of the United States Code 

(the “Banlauptcy Code“). Since the Petition Date, the Debtors have continued to operate and 

manage h i r  businesses as debtom-in-possession pwuant to Bankruptcy Code $$ 1107fa) and 

1108, The Bankruptcy Cases m jointly administered in Case No. 0481694. A creditors’ 

committee has been appointed. 

3, Unipoint is an enhanced service provider that provides wices  and network 

management to the Debtor pursuant to a master services agreement dated April 16,2002 (as. 

amenhd, including all schedures, the SCMSA”). The Debtors utilize Unipht’s enhanced 

. technology platform. Unipoint is both a pre+p&ion and post-petition creditor ofthe Debtor. 

4. During the first days of the Bankruptcy Cases, s e w ”  entities, inchding Unipoint, 

f k d  Motions and/or joinders in Motions questing adequate protection pursuant to 1 f U.S.C. 3 

361. On December 2,2005, the Court entered that one: certain Stipulation and Cansent Order By 

and Among Certain Carriers and the Debtors Regarding Adequate AssumdAdequate Protection 

- 

of Future Payments (the “Carrier Consent Order”). UnipoInt became subject to the Carrier Conant 
2 
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Order pursuant to the Debtors' First Notice filed with the Court on or about December 17,2004. 

As set forth hercin, as a result of (i) the Debtors' sate of substantialiy alI of its assets to Comtef 

Telecom Assets, L.P. and (ii):ontry into a pmpostd Stipulation with the SEC Telcos (dwribed 

herein), the provisions of the Carrier Consent Order are no longer sufficient to adequately protect 

Unipoint. Accordingly, Unipoint seeks additiond adequate protection h r n  that provided in the 

Carrier Consent Order. 

5. . Since before the Petition Date, the Debtor md Unipoint have beem defendants in 

\iti@on commenced by certain SBC Telcos as plaintiffs pending in the federal district couct for the 

Wm District of I'vlkmuri, Case No. 4:04CV1303CEY (ED. Mo.) (tho "Missouri Litigation") h ' 

the Missouri Litigation, the SBCTelcos have sued to recover certain access charges they daim lire 

owed by the Debtots and Unipoint. In addition, prior to the P&im Date; the Debtors " m e n d  

an FCC action relating to the SBC Tebs  styled Petition fbr Declmtmy RuZing that % r k  

i%bcom,'Inc. is mt Required b Piay Access Chavges (Augwt 20,2004) (the 'TCC Action"}. The 

FCC Adan constituted m h p " t  protection to Unipoint because it (1)asurdd Vnipht that 

Vartec was taking appropriate and timely action to haw the PCC determine the issue and (2) 

assured Unipoirrt that Vartec was tdking appropriate and timely action to bear its part of the expense 

and effort to determine the issue, 

6, On June 17,2005, the Debtors filed their Motion for Authority to'Sell Assets Free 

and Ckar of All Liens, Claims, Rights, Interests and Ewumbmcw and for Related Relief. On 

July 29,2005, this Court entered its order (A) Approving this Sale Free and Clear of All Liens, 

Claims, Rights, Interests and Encumbrances to Comtel Investments LLC and (B) Granting Related 

Relief(Substantid1y All of the Debtols' Remaining Assets) (the "Sale Motion"), seeking approval 
- 
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for the sale of substantidly all of their 

bidder, or a higher bidder. 

to Leucadia Natianai Carporation, the stalking horse 

7, At an auction held on July 25,2005, Cmtel hvcstments, LLC (“comtel”) was the 

winning bidder. On July 27,2005, this Court considered the Sale M o t h  On July 29,2005, this 

Court entered its Order (A) Approving this Sale Free and Clear of All Liens, Claims, Rights, 

Interests and Encumbmces to Corntel hvestments LLC and (B) Granting Related Relief 

(Substantially All of the Debtom’ Remaining Ass&$ Therein, the Court approved the sale of 

substantially all of the Debtors’ remaining assets to Comtel, Comb1 Teleaxn Assets, L.P. (“Comtel 

Telmm”) is the assignee of Comtel. Comte! Telecom has entered into m Asset  Purchase 

Apment (the “MA*’) with the Debtors. 

8, Pursurtnt to a p m p d  stipulation (the ’‘Stipulstion”) #etwtxn the Debtars, the 
’ 

SBC Telms, Comtd Telecom and R m I  Tdephom Fhmx Cooperative (CCIRTFC”), the secured 

d i r ,  on the fmd closing date ofthe APA, mutual releases between and among tfie SBC Tclcos 

from the Missouri Litigation, leaving Unipoint as the sole solvent defendant therein. In addition, 

pursuant to the Stipulation, the FCC Actioh shdl be withdrawn and the Debtars and Comtel have 

agreed that neither the Debtors nor Comtel Telecom’ shall re-assert the FCC Action. 

9. Tho M A  contemplates that Comb1 T e b m  shall provide management services to 

the Debtors for the supervision and management of the Debtors’ businesses through the Final 

anticipated use of Unipoint’s enhanced techndow platform and the potential impact that such USB 

may or will have on the Missouri Litigation. Moreover, the Debt” and Comtet’s agmment with 

SBC to dismiss the FCC Action and t~ not masert it has the effect of eliminating the Debtors’ 

I 
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defense to the Missouri litigation, Once the Debtors agree to delay or fare80 the FCC Adon, it 

places additional delay and risk on Unipoint that the FCC will not fmally pmnowce the obvious 

the ultimate issue of whether local access charges are due for traffto transmitted ptcm an ESP so 

that SBC will be precluded fiom using the AT&T decision as an anti-competitive wedge. 

IO. The primary beneficiary of the Sale Motion is, of course, RTFC. As of the Petition 

Date, the total alleged outstanding obligations to RWC consisted of (i) a term loan of 

apprcrximately $154,000,000.00 and (ii) a revolving line of credit with a total commjtment of‘ 

$70,000,000.00. Comkl’s winning bid of $82,lOO,OOO~OO abviously does not provide for payment 

in full of RTFC’s alleged mured claims, Mmover, the various budgets ncgothkd by the Debtors 

and approved by the B m w  Court relating to use of cash coliateral and the obtaining of post- 

petition fmmhg‘do not include amounts to inderrmifjl and/or otherwise provide protection to 

Unipoint. Given the sale a€ substantially all as&, it may msonably be anticipated that the 

Debtors’ e s ~ s  shall be adminhatively insolvent and that no administrative.expense not 

specifically budge& or carved-out will be payabfe, Thus, RTFC and Comtel shall benefit frwn the 

Debtors’ use of Unipoint’s enhanced services platform, leaving Unipoint to bear the risks of such 

continued use. 

XIL 
ARGUMENT AND AUTEOWTW3S 

A’ Requesrt for Additional Adequate Protection 

11 I Pursuant to I I  W S . C  $5 105,361,363 and 365, Unipoint quests that the Court 

provide additional adequate pmtectbn with respect claims and charges related to the Debtors’ use 

of Clnipoint’s enhanced technology platform as provided under the MSA, Cjf In re W o r  Mutor 

. 

- 

M& Asocs, LJ?, .lo2 B.R 936, 95344 (Sankr. D, NJ. 1989) (recognizing the elasticity of 

adequate protection, “susceptible to differing applications over a wide m g e  of factual sifi)8fionsI’’ 

5 
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. .  . . .  , . . _ . . .  . . . . .  , 

b 

including non-debtor parties to exmutory contmcts). As noted &ve, the Court has approved the 

APA which allows the Debtors to delay assumption or rejection of executory contracts pending the 

Find Closing. During that time period, Comtel Telecam shall manage and o p m k  the Debton 

assets, Pursuant to the proposed Stipdatik, the Debtors are to be dismissed with prejudice from 

the Missouri Litigation. However, the claims asserted against Unipint by the: SBC Telas in the 

Missouri Litigation are not resolved via the Stipulation, including claims which sirise and r e k  to 

the Debtors’ use of Unipoint’s erthancd technology platform. Accordingly, although certain of the 

claims asserbd in the Missouri Litigation against Unipoint are directly related to the Debtors’ use of 

Unipoint’s enhanced technology platforml Unipoint should not have to bar the riaks and burdens 

of such use without the Debtors escrowing funds in m amount to be determined by the Court der 

notice and hearing, on a monthly basis, for indemnification of Unipint &p required under the MSA. 

Prior to the Debtors’ entry into the M A ,  Unipoint provided certain services dating to Unipoitrt’s 

enhanced technology platform. Based upon Comb1 Telecom’s management services under the 

APA, Unipoht will have lbIe input or knowledge regarding the Debtars’ traffic, 

12. To provide Vnipokt with adcquate pmtection during the period of time prior to 

assumption or rejection of the MSA, the Debtors should be required to escrow funds, an a monthfy 

basis in m mount to be determined by the Court after notice and hearing, to indemniify Unipoht 

for any and all claims, damages, charge3 andor fees which Unipoint may incur as 8 result of the 

Debtors’ use of Unipoint’s enhanced technology platform and “ty litigation bmught or Continued 

by the SBC Telcos andor any other person or entity resulting h m  that use until the MSA is either 

assumed or rejected. SL& escrowed funds should bc in an amount sufficient to provide 

indemnification oc but ndt be limited ro, any damaga or charges imposed in the Missouri 

Litigation and attorneys’ fees going forward. 

hUS:2585185.1 
51792.1 
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1 3. The MSA exprossly pivide for such hdecmification and termination, Section 8,3 

provides, in relevant part: 

[Debtor] shall indemnify and hold hamleas [Unipoint] and any third party or 
affiliated provider, operator or maintenanceirepair contractor of fwitities 
employed in connection with the provision of Services or Ancillary Service 
(all of which shstf be referred to as “Providers”) against and frdm any court, 
administrative or agency action, suit or similar proceeding, whether civil or 
criminal, private or public, brought against Providers arising out of or related 
to the contents transmitted hereunder (over [Unipointl’s network or otherwise) 
including, but not limited to claims, actual or alleged, relating to any viofation 
of copyright jaw, export control laws, failure to procure Consents, f a h e  to 
meet govemmental or other technical broadcast standards, or that such 
transmission contents are libelous, slanderous, and invasion of privacy, or 
otherwise unauthorized or illegal. [Unipoint] may terminate or restrict any 
transmissions over the network if, in its reasonable judgment, (a) such 
actions ’are reasonably appropriate to avoid violation o€ applicable law; 
or (b) there is a reasonable risk that criminal, civil, or administrative 
proceedings or investigations based upan the transmissions contents shall 
be instituted against Providers, [Debtorsi) agrees not to use Services or 
Ancillary Sewice far any unlawful purpme, including without limitation 
any use, which constitutes or may constitute a violation of any local, state 
or federal obscenity law. 

MSA !j 8.3 (emphaah added). Section 8.4 of the MSA provides additional grounds for such 

indemnity. It states: 

Each party shall indemnify, defend and hold harmless the other party, its 
members, shamhoIders, affrliates, directors, officers, employees, agentsl 
successors, and assigns (collectively, “Assigns”), fiom any loss, debt, liability, 
damage, obligation, claim, demand, judgment or settlement of any kind, 
including, without limitation, reasonable attorneys’ fees and other 
disbursements (collectively, Damages”), arising out of or sustained in any 
claim, suit, proceeding or action commenced by any third party based upon 
the indemnifying Party’s, or its Assigns’, gross negligence or willfid 
misconduct in connection with the performance of its obligations and duties 
under this Agreement. The indemnified Party shaIl promptly not@ the other 
Party in writing of any such claim, .suit, pracesding or action. This Section 
8,4 shall survive termination of this Agreement. 

MSA 0 8.4. 

Auk2585 185.1 
51792.1 . 

7 



1 

14. . Based upon the foregoing, lhipoint &quests, a$ adequate ptrxtion, that the 

Debtors be required to escrow b d t ~  in an amount sufficient to provide payment of UnpOint’s 

. indemnity claims which, in addition, hould be granted an administrative priority under f f U.S.C, 6 

503(b) and included in any operating budget under the 

15. “A debtor-h-psession which elects to m f v e  benefits h m  the c&er party to an 

executory contract pending a decision to reject or ” m e  the contract’ must, nevertheless, pay for 

the reasonable value of those services.” In re Emlot Co., 286 B.R 462, 466 @ah. S.D. Ga 

2002) (quoting NLRB M Blifisco & Bildisco, 465 U.S. 513,79 L. Ed, 2d 482, 104 S. Ct. L‘188, 

(1984). That value, wdepending on the circumstances of a patticuiar contract, may be what is 

Ilo~el l ,  I r z~ .  (m MWWh Cr.lpid C O ~ ) ,  163 B K  899,9071.908 (Bankr. D, MRSS. 1994) ( ~ n -  

debtor party to prt-petition conbract was entitled to reasonable value of services actually c o n f d  

on debtor during postlpetition, pre-assumptiodrejdon period), 

16, Likewise, in the case of h re SYauNet, litc., 355 E3d 634 (7th Ck. 2004), the 7th 

Circuit m t l y  sbtcd 

[nleither 6 36!5{a) nor anything else in bankruptcy law entitles debtors to mare 
or different services, at lower prices, than their contracts provide. Section 
365(a) gives debtom a right to walk away before the contract’s end (with the 
creditor’s entitlement converted to a claim for damages), not a right to obtain 
extra benefits without paying for them. In the main, and here, bankruptcy law 
follows non-bankruptcy entitlements, 

Id. at 637 (citing BiMsco, 465 US. $13,79 L, Ed. 26 482,104 S, Ct. 1 188; Rukigh v. IllinaiS l k p  t 

ofRevenue, 530 U.S. 15,20,147 L. Ed, 24 13,120 S. Ct. 1951 (2000); Butneru. UnitedStattes, 440 

US, 43,59 L, Ed. 2d I36,99 S. Ct, 914 (1979)). The 10th Circuit has expressed similar views in 
c 

C w  World Cudnos, lite, Y, Tommylhocker Cmim Cop. (Xi re Cmhy World Cainoby8 hc), 

181 E3d I 146 (10th Cir, 1999), in upholding “the principle that a party to a c o n a t  m o t  c b  

8 
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Members Corn M Mubey (In E Cojm E&c. Power Coop,, IN.), 230 B.R, 693, (Bankr. MD. La, 

1999), (assumption not permitted where structure of ongoing performance is breach of agreement). 

Here, several things will happen that upend the rationale and plain language of the 

Master Services Agreement. First, the Debtors arc r e q u i d  not tu put traffic onto Unipint's 

enhanced platform that would subject Unipint ta liabiIity or attomep' fees defending even 

specious claims, Second, V .  is required ta indemnify Unipaint for any liability or atbmeys' 

17. 

fee3 occasioned by such conduct. I Prior to the . W v a l  of C o r d  as the purchaser and the entry by 

the Dabtors and Cantel into the Stipulation, Unipoint was one of three defendants. Unipoint will 

be &e only remaining solvent defendants subject t~ its ability to plead in Comb1 and/or Vartec as 

third party defendant8 going forward. h d 4  absent h h p t c y ,  the MSA gives Unipoint the 

choice of requesting indemnification or teminating its servicts if it was h doubt of the Debbrs' 

ability' to indemnify it, Because the Debtors are released from liabiiity, they have no M e r  

inmtive to cooperate with Unipoint in avoiding local access charges prior to the Final Closing 

under the M A .  Unipoint's contract requires that Unipint be indemnified for any such charges. 

The Debts  and the RWC cannot profit fiom'UnipoinVs services without shouldering the 

corresponding burden of' indemnification 85 an administrative expense, in other words, if the estate 

i s  to benefit h m  the MSA, it must comply witb all of its terms, not just some of them. 

18, The Carrier Consent Order was negotiated and entered in the early days afthe case 

.and, given the sale of subsumtially all of the Debtors' assets, no longer provides sufficient 

protection to Unipoint. By its tams, the Carrier Consent Order merely provides a imoicing and 

"true-up" mechanism for the Debtors and their mien or Service providers for post-petition m i o e  

AUS:258Sl#5,1 
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charges. 'The Carria Consent Order does not contemplate a sale of all assets by the Debtors, or the 

type of litigation claims which may now be incurred by Unipoint as a result of the sale and the 

propossd Stipulation, Unipoint requests that the C d e r  Consent Order be supplemented to pmvide 

Unipoint with the additionat adequate protection set forth herein. 

BI Motion to CompelAssumption or Rejection 

19+ In the alternative to Wnipoint being provided adequate prokction in the farm of 

escmwhg finds sufficient to find any administrative d a h  for indemnification, Unipoint requests 

that the Debtors be required to assume or reject the MSA. Under the stan& of determining what 

constitute a reasonable time to assUrire or reject under section 365(d)(2), the court should consider. 

(i) the damage the non-debtor will suffer beyond the compensation available under the Bankruptcy 

C6de; (ii) the importance of the c0nmc-t to the debtor's businem and rearganization; (iii) whether 

the debtor has had suficient time to appraise its financial situation and the potential value of its 

assets in formulating a plan; and (iv) whether exclusivity has terminated. .?heater Holding Corp v. 

M m ,  681 F2d I02,10546 (2d. Ci. 1982); In  w Hertuanc&a, 287 B.R 795,806 (Bmlcr, D. Ark 

202), Under these factors, given the Debtors' likely admirtistrative insolvency and the sale of 

substwntiaity all of its assets to Comtel, and given the undue risks which am king placed upon 

Vnipoint as described herein, requiring assumption or rejection at this time is entirely appropriate. 
&e, e,g, In ye Templeton, 154 B.R. 930, 933 (Bankt: W.D, Tex, 1993) (credhr suffering m 

evnomic loss wamted assumption or rejection); aced In m Texas Import Co., 360 E2d 582, 

584 (5* Cir, 1966) (creditor may ask court to compel assumptian or rejection). 

20. Under the terms of the APA, 5.11(c), risk of administ&ve c l a h  far assumed 

con- shirts to the Buyer. Under these tcrms, at any time prior to Final Closing, the Buyer may 
- 

desiCplate contracts to be assumed, and, upon assumption, the Buyer takes f i l l  responsibility for any 

10 
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cure casts and liability. In addition, the krms of the MSA are relatively low-risk term permitting 

t m h t i o n  of setvices on reIatively short notice. As such, assumption would not pose an undue 

rkk on the estate compared to the risk being home by Unipoint. 

WHEREFORE, PREMISES CONSIDERED, hipoint Huldings, Inc. respectfully 

requests that after notice and hearing, the Carrier Congent Order be pupplemented'to provide 

additional adequate protection to Unipoint 8s described herein pursuant to 1 I U.S.C. 50 105, 

361, 363 and 365, or, in the abrnative, to requirt the Debtors to assume or reject the MSA, 

and for any such other and hrther relief to which Unipoint may be justly entitled, 

~espectfully submitbd, 

BROWN McCARROLL, LL*P. 
11 1 Congress Avenue, Suite 1400 
Austin, Texas 78701 
512-479-1 141 
5 12-226-7320 ( t ~ l e ~ ~ p y )  

By: /s/ Kell C. Mercer . 

Patricia B. Tomasco 
Texas Bar No. 01 7976OQ 
Stephen W. Lemmon 
Texas Bar Na. 12 194500 
Kcll C. Mercer 
Texas Bar No, 24007668 
Susana Carbajal 
Texas Bar No. 24045616 + 

ATTORNEYS FOR tMlPOINT 
HOLDINGS, INC. 

CERTIFICATE OF SERVICE. 

1 hereby oertifL that zt true and correct copy of the foregoing docriment has been sent, 
via ECF (as indicated) or United States first-class mail, to all parties listed on the attached 

. Service List,.on this 17' day of August, 2005. 
. 

I 

/d KeJJ C, Mercer 
Kcll C. Mircer 
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I 1  

. .  , * :  . .  
I ,  

. I' I I .  .IN THE UNITED 'STATES.BANKRUPTCY COURT 
3 1  FOR THE NTORTHER~I DISTRXCT OF TEXAS 

'Q * DALLAS OIVISLON 

' I ', . ' .  
B ' j  

* . .  * 

a .  . ) . BK. ,NO,: 05-31929-HDA-11 
.IN RE: 

.. . TRANSCOM ENHANCED I ) ' ,  
SERVICES, TlLC 

a .  . 
. .  

L .  

* I  
1 

I .  

P E B T ' O R  1. I .  

. .  
* .  

. .  

, .  
. .  

I .. I 

I 

1' , 
. .  

I .  
. . I  

* ., * 
BE IT REMEMBERED, that: on the 29th day a i  March, 20dS, 

beFoka the HONORABLE HARLIN D. HALE, United States Bankruptc! 

Judge a t  Dallas, Taxa8, kbe above-styled and nunbexed cause I 

came CIA for haacing, and the following constitutes the  

tranrscrfpt of a u ~ h  proceedings' a8 hereinafter' a a t  f o r t h  i ' 

. I  
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1. 

2 

3 

Q 

5 

6 

7 

6 

9 

" 10 
I .  

11 

12 

13 

1 4  

15 

16 

17 

2 8  

19 

2 0  

21 

2 2  

23 

2 4  

2 5  

. .  
I. 12 ' 

. .  - 1 -- 

MR. STRETCH: Y O U ~  Honor, t a  the  extent 

:heir motion depend8 on cbntacta  fram ELBC tg Tranacom 

:ustomera, 1'11 just note t h a t  there's bean abwlute l ly  

IO factual basis underlying t h a t  showing. So we wduld  
8 4 .  I 

1 .  

~ p p a s e  that request on t h a t  basis. 1 .  

. .  * 

; with that s a i d ,  I'm happy' to proceed at 

t h i s  point based a n  the type o f  customers. 
I . .  

THE COURT.: Categor ies  or types? Okay.  

bll xight, 1'11 s u s t a i n  the  objection for the record, 

arid you can p&eed.' 

Q. (BY Mr. Stretch) Your largest customers, can 

you 'describe t h e  type' of car r ie r  they arc? ' 

A, TheyWe --.I IXC carriers i x e  our  iargest  

THE COURTr I'm sorry, Mr, Birdwell.' r' 

. . I  

* *  
just didn't h e a r  what you s a i d .  , 

, -  

THE WITNESS : I X C ,  Inter  Exchange! Carriers  a 

THE COURT: Thank yau, d .  I *  

- I  

. .  . a  

Q. (By Mr. S t r e t c h }  And when y ~ u  say inter 

exchange carriers, and I'm not t a l k i n g  about speci€ic 

identify, but  you're t a l k i n g  about companies ' t h a t  

provide'long d i s t a n c e  service on a detail b a s i s ?  
1 .  

A .  Well, I would assume that smong other things . 

t h a t  thay do, that, ye$ ,  they do that. 

Q. Okay, B u t  YOU -- YOU described t h e m  a s  B I I  
* .  

NATIONAL COURT REPORTERS ( 2 1 4 )  651-8393 
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a .  . , 

inter exchange carrier, and is my d e s c r i p t i o n  a f  an 
. .  

i n t e r  exchange carrier accuka t e ?  
I .  

A, G i v e  me your'de8CrFptiOn o f  -- to be honest ' 

3 . .  . 

with you, I don't know t h e  definition --. t h e  correct 

. .  

definition of an i n t e r  exchgnge'carrier. . . -  

1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

11 * 

12 

13 

1 4  

15 

16 

17 

18 

19 

20 

23. 

22 

23 

24 

25 

. .  ' 13 " 

anderstanding o f  t h a t  term is t h a t  it refez6 to - 
x m p a n i e s  that provide long d i s t a n c e  telephone services  

I .  

* .  
. I  

. .  ;Q 'customers on' a retail basia. 
, I  C, r' 

e .  

* t  . . A,' Oka,y. 

e. ' IS that -m ie that consistent w i t h  your 
a .  * .  . .  

. . I .  understanding? , . . . 

' A, Among o t h e r  things they do,  yes. ; . .  . . .  

6.. bkay.  So'if I: j u s t .  take@'off  a couple of 
1 

carrier& can you tell. ma whether in your  understanding 

they are intie? ixchange carriers without conceding that 

theyEre a cuakomer? * , .  
I .  

' A. WeU, I think t h a t  to ihe extent  that I know 

for a fact that they're i n t e r  exchange carziera, yes .  

Q. Okay. Do you consider ATsrT to be an intel: 

exchange carrier? I '  . 
* I  

A ,  It 'would'be my unharstanding that, yes, t h e y  
. * .  . .  

Q" Okay. What about MCI?, ' .  ' 

I -  
z 

A.  Y e s .  I .  t 

. I  . .. 
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Q. What about Sprint?  

A. Yes. As well as k local exchange carrier i n u  
b .  . .  - .  * .  . 

I .  

;print's caser 

Q, Correct. And .-- f .  * . :  * I  

* .  

A, ~ t ' a '  the r r i "  on ATGT. a I ,  

- .  Q, Correct. x -2 okay. $6 AT&T in it8 c a p a c i t y  

is a l o n g  d i s t a n c e  carrier.  MCI in its c d p a c i t y  is a 
. *  1 

Long d i s t a n c e  car r ie r .  Sprint in its capacity i s  a. 

Long d i s ta 'ncs  car'rier. 

&&r~iaa that; you would consider to be l ong  ' ,  ! , 

Those are the t y p e s ' o f  

1 .  

A. Yes, those  are -  . 

Q. 

A. Yes, , 

Q., Okay. And the majority pf.yaur t r a f f i c  -- 

, 1 I .  

. .  
1 .  -- inter exchahge carriers? ' , . . . . 

1 . -  

.. ' 

" . 
I .  

wel l ,  let me rephrase that. How much of Transcon's. 

traffic cdmes from i n t e r  exchange Carriers? , - . , 

. I  

A. .I don't; know the esact  amwer to t h a t  q u e s t i o n .  

Q.' DO you know the approximate an~wer  t o  that? : 

A ,  Probably 50 percent. Somewhere in that: 
I .  

* .  neighborhood or less. . * .  

Q. . Okay. Have you t a k e n  any s t e p s  t o  determine. 

procf sa ly  how much of your.traffic is -- COmas from 
inter exchanqe carriers o f  the sort I've described? 

. .  
. .  *i * 

. . '  



25  * 1 .  

I Q. ' You have no!? could  you. t a k e  s u c h  steps to 

2 determine  ' t h a t ?  ' 

I .  

... 
. ..* 

' . I  

A. 'To see wherk t h e  c a l l s  actually o r i g i n a t e d  from 

' 4 or whether they o r i g i n a t e d  from companies that por t ion ' s  

. 3 

, , , 5 of t h e i r  business Were h t e r  exchange cacriers,  ' 

6 I 0. To -- what I'm -- what I'm a s k i n g  you i s  -- 
7 

8 

. g 

ultimately what I'd l ike to know is whether you've . 

tht 'amount -- e h i  amount o f  ' t r a f f i c  t h a t  'Trans.com * 

I ,  

. .  I . '  

8 taken any steps Co determine whether m -  to determine , I  

. .  

carr3.ers that La of the -- of the s o r t , t h a i  

at the beginning; made with an ordinary hand e s t ,  

describe' 
I -  

11 
* .  

a .  , 12 delj.ver:cd to -- a t t a c h e d  to public switch telaphone , 

, I  
. '  

. : , 1 3  

3 4  

2'5 t r a f f i c  they were sending us? 

3 6 0. Yes. 

17 A. that the quast ion? 

network and terminated on. That  s o r t  of hand s e t .  
' . . 

A. CouLd.we serve a cuatomer as ta what type  p f  

* .  

. .  
4 . .  

1 .  

. I .  
. .  

, *I . 

I . !  
I . .  . . I  

L . .  18 Q a  C O E ~ ~ C ~ .  . . . *  
. .  . r, 

I 

t . .  . '  
I .. ' 

A, I suppose we could. . I *  

. .  
. 19 

. 20 - Q. But you -- have you done t h a t ?  
1 .. 2 

21 A, No. . .  

. , I '  2 2  ' 0 .  Have you taken'  any other  steps.to determine how. 

' I  I 2 3 . ,  much t r a f f i c  Transcom carriers i s  of the. aaEt I've 
. ,  . .  

* I  : .  24 described? . . .  . .  
. I  

. .  
; * . :  '. ' 
.*. . ..,,: A. No. ka,:, + 2 5 

rrl 

. I  * I  
. I  

* .  , I '  
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2 4  

29 

I *  

20 
. .  

c 

rid terminatas on the PSTN? 

. I .  

.A, Yes.  , '  

Q, $30 AT&T has raised thia dispute and threatened 

o suspend sHrvice ,  Transcom h a 3  sought injunctive 

e l j e f .  They don't get that. AT&T has auspended ' 

,e'rvioa, Transcom ha5 then f i l e d  bankruptcy, Transcom 

tns. alao.been'the subjec t  of a d i s p u t e  over t h i s  same. 

.ssue, 

btep to''determine haw much of your trifflic i a  of t h i e "  

Y e t ,  in all o f  t h i s  you never 1 .  took CI sing1.e  
. . .  

iature? . .  

A. In t h e  n a t w e  of the  t z a f f F c  as far as r e l a t i v e  

t o  t h e  form is n o t  germane. 

e o n t e n t  and the change in cantent and aux statusea in ' 

the Sp. It doesn't matter where that  t r a f f i c  come8 

What is germane is t h e  
' . .  . . .  

- 1  from 01: where it terminates. 

Q, Okay, ' Can you answer the questfont  p lease?  . 

A. : . T  t h o u g h t  l ' d i d  j u s t  answer the question. ' I  . . 

Q. Okay. The quest ion.caUed for a .yes or no 

answer. In the wake of a11 o f  t h a t  I . i t l ga t ion ,  did 

Transcorn ever take a single s t e p  to determine how much 

t r 'a f f i c  is d t h e  nature raised in t h e s e  disputes? 
. .  

I . .' 
, I  I .  . .  

A. No. 

Q. 
I O  

Isn't that be'cause the vast  m a j o z i t y  of the  
. . I  

t r a f f i c  i s  of that: nature?  
5 .  * 

A. ' f don't know th? answer to that questionl' 
. .  

I .  

, .  
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25 

. .  . .  .. ... I ."I - 

I . .  n? 

A, Based On discussiotls f've had wi th  my ch ie f  

echnology o f f i c e r .  . 

Q. Okay. And his -- what is h i s  name? . . *. 

A. Chad Frazier, , . 4 .  

Q . '  O k a y ,  And is he going t o  be -- to your' . 

tnawledge, is he g o i n g ' t o  be testi€ying in this , 

. .  

iroceeding?'  - . , . .  
I 

1 % .  

. . I  

A. , That's -- t h a t '  8 my'understandhg. . '  

Q'.. Okay, . We $180 discussed yast-erday whether you 

have any knowledge regarding what ordinary wire' line 

te lephone companies ziuch as S B C  do to c a l l s  to enhance 

signal c l a r i t y  and to make them more efftcient: . 4 1  

transmission, and you testified that you .dont t hilve 

knowledge of -- of the eteps those carriers t a k e ;  is . . I.. 
- .  

t h a t  correct?  
I *  .. ' I A. That's correct .  

Q .  Okay.' Now; yesterday you described end usex - 

custorne.rsc and I'm t a l k i n g  $til1 about phone to phose 

ZF telephony. 

terminate an the PSTN. You described t h a t t h e  " 

Calla that o r b g i n a t e  on t h e . F S T N  and 

fnda$iduals who make the c a l l  i s  the ultimate ., 

b e n e f i c i a x i e s  that -- of those calls. Do you remember 

making that:  statement? 
8 .  

' I  

. 8. 

A .  Ye8, 
I '  

~~ - 
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2 5  

I. . 

~ ~ 

Q. Okay. Ddas Transcom p i c k  ahd choose among . ' 
has& ultimate beneficiaries? ~ o e s  it -- doas it 

e c i d e  w h t t h e t  t o  car ry  on individual's c a l l  versus 

1 

.. . 
,nother individual's c a l l ?  

. .  
I .  

I .  * '  

. .  
A. No. I .  ' . 

:ontracts with other carriers including inter exchange .  

:arriers that weVve sort of described and processes 

qhot  i h o s s  carr iers  g i v e ' ' i t ?  , . 
A ,  

. *  I . .  
. .  

* . .  
A. Yes. 

Q. Okay. Sa in terms of the c a l l s  you c a r r y ,  a s  

far  as you're concerned -- let fie rephrase that. In 

terms of  the calls that Transcom carries; as fal: as ' 

' .  * 

you're concbrhad they could  be from anyone; is t h a t  

yks terday  in respdnse to questioning Sxom M L  Kahn t h a t  

your understanding on why Transcom was an enhanced 

s e r v i c a  provider even when it's providing this phone t o  

phone TP telephony is based on ydur ynders thnding  o f  

. .  

' 

what the FCC has s a i d  about the definition af an 

. .  
enhanced service]  is that: correct?  ' I 

6 

A. 'It s t h e  definition a €  snhanced  s e r v i c e  * 

provider 6 9  a chsnged'person. A company t h a t  changes 

b . .  
I .  

1 

~ -~ _ _  - 
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16 
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19 

20 

21 
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. f  

23 I ,  

' 2 4  

I .  

I 

Q. Okay. A i 8  there any sgecif$.c FCC statements 

. *  , .  you have in mind? r .  

. .  
I. . 

I >  A. Not t h a t  f recall. . ' I  

. Q'. Not t h a t  I zecaI.1. Sa i d i s  basically t h a t  -- 
t h a t  t h e  change In form and content, F t f , s  an enhanced 

.r 

. I .  

service;  is that correc t?  ,'., ' 

A. I# it changes content, yes. 

(2. if it dhanqes c o n t b n t ,  okay. But not ' 

necessarily fn form. It wbuldn't have to change In 

form. Just t h e '  eoptent? 
' *  

A., ' In our . I  case s ~ m e  calis, . y e s ,  j u s i '  change, thk. ' 

'L I. 

r * .  

. .  . .  * .  

I . '  

;;ont,ent -+ . .  . *. 1 .  

, . I  

. .  
1. . 

Q. Okay. . .  

. .  
.A 

Q. , 

-- w m l d  48 puffici@nt. 
1 .  . 

Axe you familiar with FCC statementEi to the . 

* .  

effect t h a t  a s e r v i c e  i s  'not  considered enhanced i f  it 

doea not a l t e r  t h e  fundamental ChaxactQr of telephone 

. .  . .  
. e. service? * ' ' 6  

. .  A , '  NO, ~ i n o t  familiar with  t h a t .  I .  

" Q .  When the d i j p u t a  betwe'en ATCT and SBC -- I;m 
sorry -- between I r a n k 3 m  and A T t T  arose and then when 

Transcom entered -- entered Chapter 11, d i d  Transcom 

contact 3 B C  to discuss any possible leads in which it 
1 .  

could i n t e rconnec t  directly and delivew phone to phorie 
4 .  
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16  
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22 
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2 5  

4 .  

?' . . .  

:estimony, who does the TDM conversation? I .  

A. T h a t  would be t h e  f i r s t  switch &k S a c . '  . 

Q. Okay. But if the converalan from the wave 

format to a digital format -- I'll just repsesent that 

a8  1/0, right? You've got the wave being conver'ted'to 

TDM d i g i t a l  format  by SBC; is that  correct?  ,.,. 
' I .  

. .  * .  A. (fnaudfble) 8 .  

Q, Okay. In dig i ta l .  formate let's assume that , 

''ra'n~com, and h e r d 3  the -- and I've got  a circle here 

io 'you cah f i n d  Transcbm, okay. 

m i n t  t h a t  it 1 s packetized? 

And is it at this 

A. Yes. If i t i d  coming in over a TDM, i t  would be 
1 

packeth id  by t h e i r  media gateway I . .  
4. . Okay. So I'm going to -- P I 1  t r y  my beat to 

turn it into a couple o f  different -- BO you t a k e  -- 
basically'we'rs t a k i n g  the d i g i t a l ,  bits at t h e  media 

gateway and p u t t i n g  i t  i n t o  these little rail cars, It€ 

you would. It's 'little packets. Arrd then'thsy're 

t ransported ,  and this may not -- we'll. get to this. 
This may -9  they are transported'from the &dLa gate& 

he're t o  t h a  medii gateway here8 is that right? 

A. That's correctL Over a IP network. 

1 .  
. I  I .  

' 

* I  

Q.' 

be here. 

Over a IP network. SO t h e  line may or may not 

$he It may -- may go in various directions. 
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' . 4  

0 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

n&in idea  is to get it -= get the -- get these l i t t l e  

D l ' d  r a i l  c a k ,  attached to'one another oz n o t ,  and g e t  

them where they m a d  to ber is that correct? 
I .  

. +  . A. Correc t .  01: to an egress p o i n t ,  ' .  a .  n 

a *. . 
QI To an egress point. Did -- if the call ' 3 s .  

oing to' an SBC customer in Housto'n, it's going to have 

o ga through a media gateway on egress'paint as.well; 

s n ' t  t h a t  correc t?  ' 
. .  

,Amdoesn't h a v e , t o  go through their egress A- their 
* \  

* %  sedia gateway, It's -- . I  

4 .  . I . .  . 

Q. Oh, I aee. It could -- it c o h d  be & media 

I .  jateway operated by somebody else? ' 

, A ,  1 could -- Z cou ld  do pude'voice'bver IP. 
I 

Q. Okay.  1% -9 X i m  t a l k i n g  about: an ordinazy , 

lk l ephone  customer, SBC customer connected  to t h e  PSTN, 

n o t  -- no broad band connection h e r e ,  na b r o a d  band 

c d n n e c t i o n '  here .  ' Just an drdbnary customer w i t h  narrow 

I .  

Q *  -- t o p  o f  the' l i n e  se&ice, $0 iivh * .  ' go ing  'to 

. I  

, I  have to h i t  a media gateway? * '  
* .. . 

8 ,  

A. ' I That'8 correct. * t 

1 ,  . * Q .  Is that cor rec t ?  , . .  :. . .- ' 1  

. I  

. .  A. That's correct. 
* . .  8 .  . , .  , . .  
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i .  , .  
a. ' 

.I GO f i x  in one of .the three ways you discussed w i t h  

: r  Koha. Now, that hsppkns only b4cauae it being 1 * 

: a n m i t t a d  over an IP network; isn't t h a t  correct? 

A. That's correct. , . I .  

Q. 
. I  

. -  $0 there's no -, so the s t e p s  t h a t " k d i a  

ateway has to take in' terms Qf inserting ' z e m 8 ,  t a k i n g  

n a nsw nuher ,  whatever it's doing, i t l a  only doing 

ecause o€ packet  loss t h a t  i 8  incidental to IP base 

ransmiaeians~ isn't that correct;? ' , 

a A, Thatia'corx6ct. ' ' . .  

' 

* t  * 

1 .  ,- 

Q, So that's what would never have to be takan i f  

.he c a l l  was simply handled in the ordinary COUZSB and . .  

m t  packetized a t  a l l ?  . 
' .  

, . I .  , , . .  * ' .  
A, That's corrkct.' . 1 .  

Q. So -- so any deterioration in call quality tat 

x m e s  from packet: loss is a result: of gacketizing the 

a a l l  in the f i r s t  placer  isn't that correct? 
. .  A, . That's correct. 

, Q. Okay. Q b  the pew c o n t e n t  that you t e s t i f i e d  i! 

put i n t o  t h i s  call. is only to replace  the 'con 'cent  I .  t h a t  

we've 'leak'. in hare; isn't; t h a t  correbt? 

A. That's corr&% 

Q.. Okay, And t h e  goa l ,  as T understand it, o f  

+ 

. I 

p u t t i n ' g ' t h e  new content  in it i s  to m a k e  it more 

p a l a t a b l e  to the human ear; is that  corslkat?. 
. .  . .  I 1  

A 
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1 6  

17 

18 

3 9  

20 

:. 2 1 

' I  . I 

* ' , 23 

; 2 4 .  

. . .  . - .  . I .  . -.. 

1 . '  A, That's correc t .  - .  
Q. 'Is there  any o t h e r  g o a l  t o  putting that  new 

. I  

1 .  . , &  

. .  
sontent  in there? 

1 .  ' . .  
I *  

A. T h a t ' s t h e  major g o a l . '  

.. I 

. .  
Q. Is thex'e any othex g o a l ?  . I  

A. Huh? * * .  

. .  I .  

Q. Ts there any o,thar 'goal'? 18 there any other 

reaeon you would -- you would add t h o s e  nurnbexa i .h to  . 

;he c a l l  at t h i s  end? . . .  

. , ,  A, NO. 

- : Q. . I'm sorry? f -- 
. I  ' .  

A i  NQ, . :. 
. Q. . There i s  none, okay.  In 

. L  .. . . 

v a r i e t y  of the-media gatewAy that Trangcom uses -- now, 
you testL€ied t h a t  you" not aware of anybody d s e  

using t h a t  same gateway? .. . 1  

I .  + I 

* .  
I .  

. A. 1 haven't i n v e s t i g a t e d  it', no. . 

I 

'Q. b k a y . '  How many 1.1. how'many TP telephony I '  ' 

. -  
p r w i d e r s  axe there  r i g h t  now; do you know? 

.,. . 

A. There i s  -- T don't know the exact number, but 
. 

. .  
1 I 

. . J ,  ' 
. .  there are B number. 

' a  

- I  

. I  

. . .  S I  

Q. L i k e  dozens? 

. .  
.. 

I A. Probably mwe. . I 

I *  
. .  

Q. Probably more, o k a y ,  : And you haven't a c t u a l l y  
* I  * .  

looked at any of t h e  equipment kheylre doing tb'". . - *. 
, .  I .  

NhTIONAL COURT REPORTERS (214) 651-8393 

, 

I 

I 

:.% 

1084 



CERTIFICATE OF SERVlCE 

I hereby certify that om this 22nd day of September 2005, the foregoing Corrected 

Version of the Petition for Declaratory Ruling was served on the individuals hted below by 

first-class mail. 

VarTec Telecom, Inc. 

PointOne Telecommunications, Inc. 

Unipdnt Holdings, hc., Unipdnt Enhanced 
Services, and Unipoint Services Inc. 

John F. Cooney 
BAKER, STERCHI, COWDEN &RICE, L.L.c. 
1010 Market Street 
Suite 950 
St. Louis, MO 63101 

Patrick P, O’lh”n t  
HAWS WILTSHIRE AND GRANNB 
1200 18th Street, N,W, 
Floor 12 
Washington, DE. 20036 

Charles David Breckinridge 

1200 18th Street, N. W, 
Floor 12 
Washington, D.C, 20036 

HARRIS WILTSHIRE AND GRANINIS 

, 

Phillip T. Bruns 
Laura H. Carlock 
Michael R. Oldham 

1100 Louisiana 
Suite 5300 ’ 

Houston, TX 77002 

GlEW & BRWNS, L.L.P. 

Jay L. M w I e r ,  Jr. 

2001 S. Big Bend Boulevard 
S t. Louis, MO 63 1 17 

WITZEL AND U N Z L E R ,  LLC 



Transcom Enhanced ServTces, LLC and 
Transcom Holdings, L.L.C. 

Steven H. Thomas 
MCGUIRE, CRADDOCK & STROTHER, P.C. 
500 N. Aka& Strcet 
Suite 3550 
Dallas, TX 75201 

Richard T, Thomson 
LAPP AND LIBRA 
120 S. Sixth Street 
Suite 2500, One Financial Plaza 
Minneapolis, 55402 

Transcom Commuaicalions, Inc. 

' 

Michael D. Hart, Sr. 

190 Carondekt Plaza . 

1 1 th Floor 
St. Louis, MO 63 1 OS 

DEVER€?UX ANI) MURPHY 



RECErVED Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC. 20554 
A U G  2 0 2004 

Feaeral CGmmur\lr;At!ons c m m b s l ~ ~  
()$I% cf S w % * W  

In the Matter of 
1 
1 
) 

) 
1 

Petition for Declaratory Ruling that 
VarTec Telecom, Inc. Is Not Required to 
Pay Access Charges to Southwestern Bell 
Telephone Company or Other Terminating 
Local Exchange Carriers When Enhanced 
Service Providers ox Other Carriers 

WC Docket NO. fi 4%. 
c 

Deliver the Calls to Southwestem €$ell 
Telephone Company or Other Local 
Exchange Carriers for Termination 1 

1 
) b  

# 

PETITION c FOR DECLARATORY RULING 

I - - - -  - - . . - - . . . . . . . _ _ _ _  _ - _  " 
, , . -  . . - _ -  Michael G. Hoffhm, Esq, - . .  

Chief Legal- (3fficei I Execu6veVice President '- ' 
VarTec Telecam, hc. 
1600 Viceroy 
Dallas, TX 75235-23M 
Tel: (214) 424-1000 
Fax: (214) 424-1 501 

Augrtst 20,2004 EXHIBIT 2 



SUMMRY .......................................................................................................................... 
.................................................................................................................. BACKGROUND 

ARGUMENT.. ..................................................................................................... ;* ............... 

I. 

11. 

Inm 

’ IV, 

Because VarTec is not Southwestem Bell’s or Arry Other Local 
Exchange Carrkr’s Customer Under Access Tariffs for Calls That It 
Delivers to Enhanced Service Providers or Other Carriers, VarTec 
is not Required to Pay Access Charges to Southwestem Bell or Any Other Terminating Local Exchange Carrier for such Calls. .......................... 

Southwestern Bell’s or Any Other Terminating Local Exchange 
Carrier’s Attempt to Collect Access Charges From’Vdec Violates 
Sections 201(b) and 203(c) of the Communications Act,.,...v ........................ 
CMRS Provider Originated IntraMTA CaIls’ that VarTec DeIivers to 
Enchanced Service Providers and Other Carriers am Exempt From 
Access Charges, 

Southwestern Eel1 and Other Terminating b c d  Exchange C h e r s  
Are Required tu Pay Vw‘T’ec for theTrmitin’g Service VarTec 
Provides When Southwestern Bell md the Other Local Exchange 
Carriers Terminate lntrah4TA Calls Originated by a CMRS 
Provider. 

............................................................................................. 

......................................................................................................... 
................................................................................................................ CONCLu SI QN . .!. 

..- - . . . - .  - . . .  - .. - -  - . - -  - -  - -.. 3- , . -  - -  . . . .  . . . . . . . .  . . . . . . .  . .... ... . . .  .. 

3 

6 

8 

11 

12 

. . . . .  . . . . .  



t 

SUMMARY 

VarTec Telecom, Tnc. (“VarTec”) seeks a declaratory ruling that VarTec is not required 

to pay access charges to Southwestem Bell Telephone Company (“Southwastem Befr”) or any 

other terminating local exchange carrier (“LEG”) when enhanced service providers or other 

carriers deliver calls directly to Southwestem Bell and the other terminating LECs for 

termination or to other carriers who ultimately deliver calls directly to Southwestem’ Bell for 

temination,’regardless of whether these calls are originated by LEGS or commercial mobile 

radio service (“CMRS”) providers, VarTec also requests that the Commission declare that any 

attempts by Southwestern Bell or any other terminating LEC to collect access charges from 

VarTec in contravention of its tariff violates sections 201(b) and 203(c) of the Communications 

Act. 

VarTec is not Southwestem Bell’s or any other terminating LEC’s “customer”, as defined 

by Southwestem Bell’s tariff and the tariffs of other LECs for such calls, because V d e c  has not 

“subscribed” to Southwestem BeU’s or any other terminating LEC’s services, has had no say in 

how Southwestern Bell’s or any other tensiinating LEC’s service is provided, and its network is 

not the “customer” premises to which Southwestern Bell or any 0th terminating LEC provides 

Its access service.- Enhanced- sewice providers, such as PointOne or Transcom,md other carriers 

arrange for what services Southwestern Bell or any other terkinathg LEC provides and how 

- - - - 

they are provided. It is therefore those enhanced service providers and other carriers who are 

responsible €or paying access charges to Southwestem, Bell and any other terminating LEC, if 
- 

applicable. 

I While calls that VarTec delivers to en€mced service providers, such as Pointone or . 

Trmscom, or other carriers are originated by LECs, others are originated by CMRS providers. 

.--.-a i; 
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VarTec dso seeks a declaratory ruling by the Commission that intraMTA calls that originate 

from CMRS providers, transit the facilities o f  VarTec, Pointhe and other tanks, and then 

terminate on Southwestern Bell’s or any other terminating LEC’s network are “local” calls that 

are exempt from interstate or intrastate access charges. Section 5 1.701 @)(2) of the 

Commission’s rules and decisions by both the FCC and the courts make i t  dear that &(traffic to or 

from a CMRS network that originates and terminates within the same MTA is subject to 

transport and termination rates under section 25 1@)(5), rather than interstate and intrastate 

access charges.” 

VarTec a h  requests a ruiing by the Commission that Southwestern Bell and any other 

terminating LEC is required to pay VarTec for the use of VarTec’s facilities to deliver transiting 

traffic, when intraMTA calls that originate on the networks of third-party CMRS carriers, transit 

VarTec’s nitwork and the networks of PointOne, Transcom and other c a n h i ,  and terminate on 

Southwestern Bell’s and any other terminating LEC’s network. In the Texcom decisions, the 

Commission held that a transiting carrier Eke VarTec is entitled to compensation from the 

terminating carrier for the use of its facilities to deliver transiting intrNTA CMRS (‘%xal’’) 

traffic to the terminating czurk~. Southwestern Bell and any other teminating LEC may then 

- -  _ -  - -seek reimbursement for- what it pays VarTec-from the originating-CMRS caniers, through . I - .  . . .  

section 25 1 (b)(5) reciprocal compensation arrangemfkts. ’ . 
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VarTecTelecom, Znc. Is Not Required to 
Pay Access Charges to Southwestem Bell 
Telephone Company or Other Teminathg 
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Deliver the Calls to Southwestem Bell 
Telephone Company or Other Local 
Exchange Carriers for Termination 

Before the 
F E D E W  COMMUNXCATIONS COhfMISSXON 

Washington, D.C. 205 SA 

PETITION FOR DECLARATORY RULINGu 

VarTec Telecom, Inc, (I‘Vadec’’), pursuant to Section 1.2 of the Cammission’s d e s ,  47 

C,F.R. 0 1.2, hereby petitions the Commission for a declaratory ruling that: (1) VarTec is not 

required to pay access charges to Southwestem Bell Telephone Company (“Southwestep Bell”) 

or any other terminating LEC when enhanced service prouiders, such as Pointone or Transcom 

Enhanced Services LLC (“Trmscom”), ox other c2uTiers deliver calls to Southwestern Bell and 

. the &,her4tm&atiflg oLxs for termination; (2) any attempts by-Saut%westem-Bell of any other- 

terminating LEC to collect access charges from VarTec in contravention of its taiff violates. 

Sections 201 cb> and 203(c) of the Communications Act, (3) such calls are exempt from the 

“ a t  of access charges when they are originated by a commercial mobile radio sewice F + .  

I (“CMRS”) provider and do not cross major trading area C‘MTA”) boundaries, and (4) 

Southwestem Bell and any other terminating LEC is required to pay VarTec for the transiting - 

service VarTec provides when Southwestem Bell and any other terminating LEC terminate 

. . . . < .  
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intraMTA- calls originated by a CMRS provider, VarTec seeks this relief to resolve an actual 

controversy with Southwestem Bell over the applicability o f  access charges, 

BACKGROUND . 

’ For some telephone calls it receives, VarTec pays enhanced service providers, such as 

.Pointme or Transcorn, and other carrjers to complete the calls. The calls that VtwTec delivers to 

such enhanced service providers or other darriers may be originated by a local exchange carrier 

(“LEC’) or a CMRSpovider. Many of these calls are intraMTA calls that originate on CMRS 

provider wireless networks. 

’ According to its website, Pointone operate? the largest voice over Internet Protocol 

(“VOIP”) network in North America and offers the only VUXP class of service in the industry.’ 

VarTec has been advised by Southwestem Bell that PaintOne then forwards such calls to other . 

carriers, such as Xspedius and McLeod. The other camemthen send the calls to Southwestern 

Bell for tednation. 

Similar cases exist with Transcom and other carriers. Transcom describes itself as a 

leading provider of telecommunications services worldwide with a VOIP petwork stretching into 

China, Mexico and Latin America.’ 
_I _ . - 1  - - - - - - - _  . _ . _ - - . - . _  - . . I . . _ _ . . . . _ _ _  _ . _ . d  - - +  . .  . - . . . I  

VasTec has no prior knowledge or contrql over what‘other cahen are chosen by 
. .  

Pointme ur Transcom to deliver calls to Southwestem Bell or other terminating LECs, VarTec 

has no howledge of the contractual relationships between PohtOne and these other carriers, or 

Transcom and these other carriers. It also does not know the details of how the other carriers 

have amnged for Southwestem Bell or other terminating LECs to terminate these calls, 

Pointhe’s website cm be found at www,rmintone.com Pointme is a subsidiary of  Unipoint 
Holdings Company, Inc. 

Transcan’s website can be found at ymv,transcomus.com. 



. , ‘  . 
n 

. .  . .  

VarTec has no contractual or other business relationship with SouEhwestem Bell OT other 
. 

. .. 

terminating LECs with respect t o  these calls. VarTec has not ordered service or facilities from 

but ather carriers, that specify the connection type, capacity, features, multiplexing and other 

functions fiey want from Southwestern Bell UT other terminating LECs for the termination of 

’ Soufiwesten or other terminating LEC~ for the termination of these c&. ~t is not VarTec, 

these calls. Yet, while VarTec is not Southwestem Bell’s “customer” forthese calls, 

Southwestem Bell has threatened to assess VarTec access charges. Further SBC has contacted 

several of VaTTec’s wholesale customers and informed them of these threats against the 

company which has harmed and continues to harm VarTec’s relationships with its customers. 

Under the Administrative Procedure Act and the Cornmission’s d e s ,  the Commission 

has jurisdiction to “issue a declaratory order to terminate a controversy or to remove 

uncertainty,’’3 The applicability of access charges to the calls described in this petition’now 

. 

when enhanced service providers, such as Poin the  or Transcom, of other carriers 

deliver calls to Southwestern Bell or any other terminating LEC for termination, regardless of 

whether they are originated by LECs or CMRS providers, VarTec is not Southwestem Bell’s or 

any other tminating LEC’s %ustomef’ and therefore is not required by its tariff to pay access 

c h a p ,  According to a w d-settled rule of ,tariff interpretation, the interpretation that is more 

b ?  
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access services with respect to the calls at issue in this petition and therefore is not Southwestern 

- access order with Southwestern Bell or any other terminating LEC for the calls that enhanced 

- .  - - I - - -Bell% or any other.teminating.LEC’s “customer” for those calls. .YarTec.has not p1aced.m 
I ._ 

service providers, such as PointOne OT Transcom, and other c&ers deliver to Southwestern Bell 

and other terminating LECs for termination, VarTec has also not provided Southwestern Bell or 
- 

Southwestern Bell Tariff FCC, No. 73, Section 2.7,Ist Revised Page 2-99, effective 

u. at Section 5.2.1(B), 4” Revised page 5-4, effective October 2,2001. 
-.c Id. at Section 5,2.2, pp, 5-7.1 to 5-9, pp+ 5-16,5-17, 

October 16, 1992. 

, -  -y 
.-- - 

favorable to VXTW is the one that the Commission should adopt. “[l]f there is ambiguity in 

tariffs they should be construed against the framer and favorably to users.” Associated Press ‘ 

Reauest €or Declaratow RulinR, 72 FCC 2d 760,765 (1979) (quoting Commodity Newq 

Services, Tnc, v, Western Union, 29 FCC 1208,1213 (1960)). 

Southwestern Bell’s federal access service tariff defines “customer” as: 

[a]ny individual, partnership, association, joint-stock company, trust, corporation 
or governmental entity or any other entity which subscribes to the services offered 
under this tariff, including both Interexchange Carriers (ICs) and End U s e d  

In order t o  “subscribe” to Southwestem Bell’s access service, the tariff requires the “customer” 

to place an access order with Southwestern Bell that specifies all the information necessary for 

’ Southwestern Bell to provide and bill for the requested service? The “customef’ must provide 

Southwestem Bell with information concerning the number of trunks, directionality ofthe 

service, the entry switch, the features desired, the circuit facility assiment,  the “customer” 

premisesI the connection type, the interface group, the multiplexing locations, and the SS7 

q specifications.6 The tariffs of other terminating LECs contain similar fanguage, ’ 

VarTec has not “subscribed” to Southwestem Bell’s OT any other terminating LEC’s 
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I 

any other terminating LEC with the information its tariff requires as a prerequisite to the 

provision oE access service €or such calls, Furthermore, VarTec has no control over the requests 

for features, functions or specificatiom that Southwestem Bell or any other terminating LBC 

receives fiQm enhanced service providers or atber caders for the  termination of these calls or 

how enhanced service providers or other carriers use Suuthwestem Bell’s or any other 

terminating LEC’s services. 

It is reasonable ta require payment from these enhanced service providers or other 

canhrs that determine what service Southwestern Bell and any other terminating LEC provides 

and how it is provided, Those enhanced service providers and othw carriers, not VarTec, 

“subscribed” to Southwestern Bell’s access service and the Services of the other terminating 

LECs. This is true regardless of whether the calls are originated by a LEC or CMRS provider. It 

is enhanced sewice providers, such as Pointme or Transcom, and other cS;riers that make 

arrangements with Southwestern Bell and other terminating LECs for the termination of these 

calls that are Southwestern Bell’s and the other terminating LECs’ “customms” and responsible 

for paying Southwestem Bell and any other terminating L’EC pursuant to its tariff. 

i 
t :  
i 
L 

1 
I 

I 
i 

1 

The tariff’s description of access service provides € d e r  support for this conclusion. 

- . .Southwestem-Bell’s tariff defines switched access service as “a two-point comynjcatigris path- . 

between a customer’s premises and an end user’s premises”? T h e  tariffs of other terminating 

LECs contain similar language, For the calls that VnrTec delivers to enhanced service providers, 

. 
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another carrier. Southwestem Bell’s and any other terminating LEC’s “customer” is the 

enhanced service provider or .other camer whosk facilities are directly connected to 

Southwestem Bell’s facilities and the facilities o f  any other terminating UC, and it is that 

enhanced service provider or carria who is responsible for paying access charges to 

Southwestem Bell and the other terminating LE& 

VarTec respectfully requests that the Commission eliminate any uncertainty and declare 

that it is enhanced service providers and carriers other thah VarTec who are responsible for 

paying access charges to Southwestern Bell or any other terminating LEC for the calls at issue in 

this petition, For the calls that VarTec delivers to enhanced service providers, such as Pointone 

or Transcorn, and others, VarTec is not Southwestern Bell’s or any Qther terminating LEX’S 

“Customer”, it has not ordered or subscribed to Southwestem Bell’s OT any other terminating 

LEC’s access service, it has had no say in how Southwestem Bell’s or any other terminating 

LEC’s service it3 provided, and its network is not the “customer’! premises to which 

Southwestern Bell or any .other teminqting LEC pruGdes its access service relative to the 

terminating portion of the call, Under such circumstances, it would be inequitable and contrary 

to Southwestem Bell’s tariff and the.tariffs o f  other terminating LECs fox Southwestern Bell or 

11. Southwesten Bell’s or Aay Other Terminating Local Exchange Carrier’s Attempt 
to Collect Access Charges From Vaflec Violates Sections 201(b) and 203(c) of 
the Ck“ications Act. 

Southwestefi Bell is attempting to collect charges from VarTec for services provided tu 

other carriers, rather than VarTec, This effort to collect charges by Southwestern Bell violates 

Sections 201 (b) and 203(c) of the Communications Act, which prohibit carriers frum engaging in 

- 



such m unreasonable practice and demanding compensation difkrent from that set forth in their 

tariffs? 

Pursuant to Rule 61.2, “in order to remove d l  doubt BS to their proper application, all 

tariff publications must contain clew and explicit explanatory statements regarding the rates and 

reg~lations.”~ A tariff that is not clear and explicit as required by Section 61.2 renders the tariff 

unreasonable and in violation of Section 20l@> of the Communications Act.” If it is determined 

that the terms of a tariff are unreasonable, the filed rate doctrbe c m o t  validate sud terms.” 

A tariff is also unreasonable and in violation of Section XU@> ofthe Communications 
. .  

Act if “it conbins insufficient explanatory 

terminating LEC’s intent in promulgating its tariff regulations is irrelevant, 

Southwestern Bell’s or any other I 

[Tlariffs are to be interpreted according to the reasonable construction of their 
language and neither the intent of the framers nor the practice o€ the camer 
controls, Thus, tariffs must be able to stand on their own, withput further 
interpretation f h m  the c d e r .  l 3  

A carrier also violates Section 203(c) of the Communications Act if it attempts to collect charges 

in a manner inconsistent with its t a r i fP  

VarTec requests that the Commission issue a ruling declaring that any attempts by 

Southwestern Bell or any other terminating LEC to collect access charges fkom VaTec in 

contravention of its tariff violates Sections 201@) and 203fc) of the Communications Act, 

’ 

- . - .  . . . .,..-.. ” - .  - .  , - .  - . . .  - .  - _ . .  _ . .  - .  . . - - .  . . -  . - 

47 U.S.C, 04 201(b), 203(c). 
47 C.F.R. 5 61.2, 
Halprin, Temole, Goodpan Lk Sume v, MCI Telecommunications Corp., 13 FCC Rcd 

22568,22574,22576,22585 (1998). a 

’* - Id. at 22579. 
l 2  - Id. at 22574, 

l 3  Associated Press Request for Dec!artitoq Ruling, 72 FCC 2d 760,.762 (1979). 
l4 United Artists Payphone Corp. v. New York Telephone Co,, 8 FCC Rcd 5563,5564,5567 
(1 9931, 



4 

Nowhere does Southwestern Bell’s tariff and the tariffs o f  other terminating LBCs explicitly and 

clearly state that VarTec is respbnsible for paying access charges on the calls VarT ec delivers to 

enhanced service providers, such 8s PointOne or Transcom, arid other carriers. To the contrary, 

Southwestern Bell’s tariff and the tariffs of other terminating LECs state that VarTec i s  not the 

“custa”” responsible for payment of those charges. 

ID. 
- 

CMlRS Provider Originated ZntraMTA Calls that VarTec Delivers to Enhanced 
Service Providers and Other Carriers are Exempt From Access Charges. 

i 
1 

Section 25 1 (b)(5) of the Communications Act imposes a “dut[y]” on all local exchange 

carriers ‘20 establish reciprocal compensation arrangements for the transport and termination of 

telecommunications.” 

of negotiations and arbitrations in order to facilitate voluntary agreements between carriers to 

I9 

i 
t 
1 

i 
i 
I 

47 U.S.C, 0 251 +)(s), The Communications A C ~  establishes a system 

implement its substantive requirements. Under the Communications Act, “dl local exchange 

carriers are required to establish reciprocal compensation arrangements in their interconnectidn 

agreements ,lyls Both the originating camer and the terminating incumbent local exchange carrier 

“have a duty to negotiate in good faith-the terms and conditions of an agreement that 

accomplishes the Act’s goals.”” If the originating and terminating carriers fail to reach an 

agreement through voluntary negotiations, either party may petition the relevant state public 

t 

, 

. - _  . * .  . ._ - . . . - - . . . I . .. - . . . ~ . . - .  . - _ . _  . _  - .  c . . . . .  4 -  , . - 1 .  . 
utility commission to arbitrate and resolve any open issue. The find agreement, whether 

negotiated or arbitrated, must be approved by the state commission. 17 , 

l 5  pacific Bell v, Pac-West Telecom Tnc., 325 F.3d 11 14,1119 (Sth Cir. 2003) (quotations ; 
a n i  citations omitted). 
l6 Iowa UtiIs. Bd. v. FCC, 120 F,3d 753, 792 (gth Cir, 1997) ("Jaws Utils. Bd,’’}, citing 47 
U,S.C, @2S2(c)(l), 252(a)(1)$ 

‘’ g., citing 47 W.S.C. §§ 252@), 252(e)(l). 
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As held by several courts, the “comprehensive” process set out in sections 251 and 252 is 

the “exclusive” means for establisbing arranpments for reciprocal compensation contemplated 

by the Communications Act’s substantive provisions.’* Neither camen nor regulatory agencies 

may through a tariff filing “bypad and “ignore” the “detailed process for interconnection set out 

by Congress” in the Communications Act.lg That rule applies with even greater force to 

“unilateral” tariff filings that have not been ordered by the agency? 

Pursuant to its rulemaking authority, the FCC in 1996 released its Local Competition 

Order: to implement the provisions . .  of the Telecommunications Act qf 1996,2’ The FCC had to 

determine which “telecommunications” (k. calls) are subject to ‘:reciprocal compensation” for 

“transport and termination” under section 25 1 @I)( 5) .  In this regard, the FCC distinguished 

between “transport and termination” of “local” calls, and that for “long-distance” calls, the latter 

of which had historically been subject to access charges, Local Competition Order, 1 1033. 

The FCC then “define[d] the local service area for calls to or from a CMRS network for 

the purposes of applying” sections 25 1 and 252 including the reciprocal compensation provisions 

of section 251(b)(5). Local Competition Order q 1036, The FCC determined that far these 

purposes the MTA serves as the most appropriate definition for local service mea for C M U  

_ .  . I - I8  Verizon North, Inc. v; Stranda 309 F.3d 935,939(6‘h Ch. 2002); see also MCI Telecoms, . - 
Gorp. v. GTE Northwest. Inc,, 41 F, Supp.2d 1157,1178 (I), Or. 1999); see Renerdh Pacific 
Be& 325 F13d at 1127 (“the point of 0 252 is tb rqlace the &q”s ive  state and.federal 
regulatory scheme with a more market-driven system that i s  self-regulated through negotiated 
interconnection agreements”), Iowa Wtils, Bd., 120 F,3d at 801 (noting ‘iAct’s design to promote 
negotiated binding agreements”). 
’’ Verizon North, 309 F.3d at 941, See also _TSR Wireless, LLC V. Was. West Comuns, ,  Inc., 
15 FCC Rcd. 1 1 I66,I 29 (2000) (1996 Act and FCC’s implementing regulations apply 
“regardless [of an inconsistent] federal or state tariff’). 
2o Cir. 2004) (“unilateral” tariff 
filing is “a fist slamming down on the [negotiating] scales”)). 
21 Implementation of the Local Competition Provisions in the Telecommunbations Act of % 

X 996. First Report and Order, 1 1 FCC Rcd 15499 (1 996) (“Local Compet,ition Order”). 

I 

Verizon North Jnc. v. Strand, 367 F.3d 577, $84-85 

c 
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I 

traffic:. u. T h e  FCC concluded that ‘‘section 251@)5) reciprocal compensation”, and not “access 

charges” would apply “to traffic that originates and terminates within a local calling 

Local Competition Order 7 1034. “Accordingly, traffic to or from a Ch”RS network that 

originates and terminates within the same MTA is subject to transport and tenninatiun rates 

under section 25 1 (b)(5), rather than interstate and intrastate access 

Competition Order a 1036. The FCC rulings described above are codified at 47 C,F.R, 8 

Local 

5 1.701 @)(2). 

Every federal court to, consider the issue has ruled that indirect interconnection through a 

transiting camer like VarTec does not convert intraMTA “~ocal” calls into “long distance” calls 

for which the transiting carrier must pay access charges or other compensation for transport or 

termination by other carriers. For example, in 3 Rivers Telmhone Cooperative, lnc. v, U.S,> 

.West jhnmunications, I r c A  the couxt reasoned that the FCC’ s Local C,ompetition Order “makes 

no distinction between such traffic [Le., trafflic delivered over a direct connectkm] and traMic that 

flows between a CMRS carrier and LEG in the same MTA that also happens to transit another 

cariefs facilities prior to 

plaintiffs for terminating access charges on C M R S  (wireless) traffic that both originates and 

The court held that, accordingly, “Qwest is not liable to 

. ,  I .  _ .  . .  - - .  . -  - *  - - .  . - - - * .  
I .  , -  

22 The Eighth Circuit has affirmed the FCC’s detenninatiuns to require LECs to charge rates for 
the use of their networks to transport and terminate “local” calls that differ from the rates they 
are permitted to charge for the transport and tennination of “long distance” calls. Competitive 

23 -- See also Local Competition Order, 11 FCC Rcd. at 16016,g 1043 (“[w]e reiterate that traffic 
between an incumbent LEC and a CMRS network that originates and terminates Within the s m e  
MTA (defined based on the parties’ locations at the beginning of the call) is subject to transport 
and termination rates under section 25 1 (b)(5), rather than interstate or intrastate access charges”). 
24 3 Rivers Tele. Coop. v. U.23. West Communicatiqns, he,, 2003 U.S, Dist. LEXS 24871 at 
*67 (D. Mont, 2003) (“3 Rivers”). Accord, Union Tel. Co. v, West Carp., slip op., No, 02 CV 
209B at 26,34 (D, Wyo, Sept. 19,2003). 

’ Telecpmms. Ass’n. v. FCC, 117 F.3d 1068,1073 (ath Cir, 1997). 
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terminates in the same ?dTA.”25 In Atlas Telephone Cos V. Comoratjon Commission, of 

Oklahoma, the court held that the FCC’S classification af “mobile intraMTA traffic” as “local” 

as opposed to “toX1” &e*, interexchange or long distance) traffic applies ‘’without regard to 

whether those calls are delivered via an intermediate camer.”26 

. T h e  rulings by the FCC and the courts discussed above make it clear that neither 

Southwestem Bell nor any other terminating LEC is entitled to tariffed long distance access 

charges for &”porting and terminating intraMTA (Le. local) calls placed by end user customers 

of third-party wireless caniers to end user customers served by Southwestern Bell or any other 

terminating LEC that transit VarTec’s facilities. Instead, Southwestem Bell and any other 

terminating LEC may seek section 25 f @)(5)  compensation, pursuant to negotiated or arbitrated 

(should negotiations fail) interconnection agreements, fiom the third-party wireless carriers 

serving the end user customers placing the calls, Accordingly, VarTec respectfully requests a 

ruling by the FCC declaring that CMRS provider originated intraMTA calls that L VarTec dolivers 

to  enhanced service providers, such as PointQne or Transcom, and other carriers are exempt 

from Southwestem Bell’s and any other terminating LEC’s tariffed access charges, 

’ 

’ 

IV, Souihwestem Bell and Other Terminating Local Exchange Carriers Are Required 
to Pay V m e c  for the Transiting Service VarTec Provides When Southwestern 

Originated by a CMRS Provider. 
. -  I . .  . - -  3 9  flqthe p$er.l.oc.a! Exchange carrigs Terminate !ntraMIfA Calls - . I . . . , . . - .. I -  

The FCC addressed the compensation due transiting camers like VarTec in its Texcom 

 decision^,'^ At issue were intra*MTA calls that originated on the networks o f  third-party chers ,  

2s’ 3 8t “68-69. 
26 Atlas Telephone Co, v. Corporation,Commission of Oklahoma, 309 F, Supp2d 1299, 1310 

(W.D, Ukla 2004). 
2’ 

denied, 17 FCC Rcd. 6275 (2002) (“Texcom Reconsideration Order”). 
Texcom, Inc,v. ‘Bell Atlantic COW., 16 FCC Rcd. 21493 (2001) (“Texcom Order’’), TWOn, 



transited the network of Defendant GTE North, and terminated on the network of Camplainant 

Answer Indiana, a CMRS provider. Texcom Order> 7 1. The FCC held that a transiting carrier 

'?nay charge a terminating c h c r  for the portion of facilities used tu deliver transiting W f i c  to 

the terminating carrier, Thus, GTE North may charge Answer Indiana for the cost of the portion 

of these facilities used for transiting traffic, and Answer Indiana may seek reimbursement of 

these costs from originating carriers through reciprocal compensation.''28 

The facts presented by this petition are similar to those in the Texcom decisions. 

IntraMTA calls that onginate on the networks of third-party CMRS carriers, transit VarTec's 

network and the networks o€ enhanced sewice providers and other carriers, and terminate on 

' Sduthwestern Bell's network and the networks of other terminating LECs, Consistent wi$h the 

Texcom decisions, VarTec requests that the FCC declare that the terminating carrier, 

Southwestern Bell or any other terminating LEC, is required to pay VarTeC for the use of . 

VarTec's facilities to deliver transiting traffic to the terminating carrier. Southwestern Bell and 

any other terminating LLEC may then, consistent with the Texcom decisions, seek reimbursement 

of these costs from the originating CMRS caniers, through section 25 1 @)(5) recipmcaI 

compensation. 

. . . .  I * -  . -  - . _ .  _ .  * . c0NcLusI0.N - ' - 

For all the reasons set forth above, the: Commission should enter a declaratory ruling that: 

(1) Vaflec is not required to pay access charges to Southwestem Be11 'OT any other terminating 

LEC when enhanced service providers, such as PointOne or Transcom or other carriers deliver 

the calls to Southwestern Bell and the other terminating LECs for termination, (2) any attempts 

by Southwestern Bell or any other terminating LEC, to collect access charges from VarTec in 
28 ' Texcom Reconsideration Urdec, 17 FCC Rcd. 6275, 4, citing 47 U.S.C. tj ZSl(b)(S> aJld 47 
C.E,R. 5 51,701. 
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I 
I 

contravention of its Mff violates wc&ns 201 (b) and 203(c) of tkc Communications Act, (3) 

. such calls we exempt from thc payment of access charges when bey are orignsted 'by a CMnS 
1 

provider and do not cross W A  boundarjes, and (4) Southwaste4 Bell and any othw teminating 

LEX2 i s  required to pay V S e c  for the transiting se~ ice :  V s c c  brovldes when Southwestern 

'Bell and the other temirlatlng SIECs t e d n a t e  intraMTA calls o&$nated by a CMRS provider. 

I 

Chief Legal Off~ceh'/~~ec;utiva Vice President 
Vflcc Telecom, fnc. 
1 GOO Viceroy * 

Dallas, TX 7523543M 

Fax: (214) 424-1%1 
?'el; (214) 424-1obO 

I 
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_ I  .. . - 

13 

-I- -_c_ ---- 



K D W STA h( P- I N 

In the Matter of 

Petition for Declaratory Ruling 
Regarding Self-Certification 
of IP-Originated VoIP Traffic 

WASHINGTON, D.C. 20554 

OCT - 3 2005 

Mice of Secr- 
Federal Communications Com 1 

) 
) RM- 
) 
) 
1 

PETITION FOR DECLARATORY RULING OF GRANDE COMMUNICATIONS, IN 

Andrew Kever 
Jenkens & Gilcbrist, P.C. 
401 Congress Ave., Suite 2500 
Austin, Texas 78701 
(512) 499-3866 (voice) 
( 5  12) 499-38 I O  (facsimile) 

Brad E. Mutschelknaus 
Edward A. Yorkgitis, Jr. 
Barbara A. Miller 
QLLEY DRYE & WARREN LLP 
1200 1gth Street, N.W., Fifth Floor 
Washington, D.C. 20036 
(202) 955-9600 (voice) 
(202) 955-9792 (facsimile) 

Attorneys for Grmde Communications, Inc. 

October 3,2005 

EXHIBIT 3 

DCO I lMILLBPJ234946.8 



SUMMARY 

Grande seeks a declaratory ruling to resolve actual controversies that have arisen betwem 

Grande and several other local exchange carriers (“LECs”) regarding the proper treatment of 

traffic terminated to end users of interconnected LECs through Grande which customers of 

certification fimm its customer that the traffic the customer will send is enhanaed services, Vo 

a that the LEC properly may rely on the customer’s self-certification when the LPC 

Grmde have certified as enhanced services traffic originating in voice over Internet Protocol 

(“VoIP”) format. Specifically, the Commission should declare, where a LEC receives a self- 

originated traffic (“Certified Traffic”): 

decisions about how to route Certified Traffic for termination; 

0 that the LEC, where it has no information to conclude that the certification is inaccur 
may offer the customer local services and send Certified Traffic to other terminating LEG, 
where it is destined for an end user of another LEC, over local interconnection trunks, unles 
until the Commission decides otherwise in the I.-Enabled Sewices or Intercarrier 
Cumpensatiorz rulemakings or in another proceeding; and 

e that other LECs, receiving Certified Traffic over local interconnection trunks from the 
LEC, are to treat the traffic as local traffic for intercamer compensation pwposes and may not 
assess access charges against Certified Traffic, unless the Commission decides otherwise in th 
IP-EHabZed Services or Intercurrier Compensation Rulemakings or in another proceeding. 

The Commission should make these declarations applicable to all Certified Traffic regardl 

whether the end points of the traffic are in the same or different states. 

The Commission has consistently maintained that enhanced and information semi 

not subject to access charges and repeatedly has taken a “hands off’ approach to the regu 

enhancedhformation services for the purpose of encouraging its development of such service 

and related technologies. This exemption from access charges has been extended to TP- 

telephuny services, except where the Commission has expressly found otherwise, The 

Commission has carved out two very narrow exceptions to the general exemption, both o 

underscore the general applicability of the exemption and neither of which is applicable t 

DCOl /MILLBN234946.8 1 I 



originated traffic. Accordingly, both in practice and under existing law and precedent, VoIP- 

originated traffic is exempt from access charges. 

In order to ensure that enhancedinformation service provider in actuality receive the 

exemption fiom access charges to which they are entitled, a LEC must be permitted to rely on 

cuszomer's self-certification that traffic being sent for routing or termination is 

enhancedinformation sewices traffic, provided a LEC does,not have information that would 

require it to conclude that the certification is inaccurate. Imposing obligations on LECs beyor 

receipt of a customer certification would be overly burdensome and likely result in an 

evisceration of the enhanced services access charge exemption. Permitting a LEC to rely on 

customer self-certification, except where the LEC has information to conclude the certificatioi 

inaccurate, appropriately balances the exemption's underlying purpose of fostering 

Y and clarify an important issue of national importance, preventing a fragmented and potentiall 

conflicting approach in this area. 

enhanced/infonnation services with a reasonable assurance as to the qualifying nature of traffi 

The need for the requested rulings is both pressing and clear. Despite Commission 

statements that IF telephony traffic generally is exempt from access charges and the fact that 

Certified Traffic i s  represented as undergoing a net protocol conversion, a number of LECs 

contend that such traffic is nevertheless subject to access charges. These carriers are billing fc 

access charges arid, at least in one case, are threatening to block all traffic coming over local 

interconnection trunks if the access charges are not paid, The requested declaratory ruling wi 

prevent LECs from usurping the Commission's domain and assuming the role of seif-arbiter 

whether traffic is properly treated as telecommunicatj ons or enhancedhnformation services 

traffic. Commission declaration will resolve the controversies Grande has with these other LI: 

DCOl /MILLBA/234946.8 11 
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BEFORE T H E  
FEDERAL COMMUMCATIONS COMMISSION 

WASHINGTON, D.C. 20554 

In the Matter of 1 
1 

Petition for Declaratory Ruling 1 
Regarding Self-certification 1 
of IP-Originated VoIP Traffic 1 

1 

WC Docket No. 

PETITION FOR DECLARATORY RULING OF GRANDE COMMUNICATIONS, Ir 

Grande Communications, hc. ,  and its operating subsidiaries and affiliates (collective) 

“Grande”), pursuant to Section 1.2 of the Commission’s Rules, 47 C.F.R. $ 1.2, respectfully 

petition the Commission for a declaratory ruling that Grande, a local exchange carrier (“LEC’ 

is permitted to rely upon a customer’s self-certification that the traffic sent to Grande for 

termination ,is d a n c e d  services traffic. More specifically, the Commission should rule that 

Grande is permitted to rely upon a local customer’s certification that the Voice over Internet 

Protocol (“VoIP”) traffic being sent, at a minimum, originates in IP format at the calling part) 

premises and therefore undergoes a net protocol conversion before being terminated on the 

public switched telephone network (such traffic being referred to herein as “Certified Traffic” 

provided that Grande has no reason to conclude that the certification is inaccurate. 

Grande requests an ancillary ruling that, based upon such certification, Grande may 

properly sell such customers Iocal services and that, when Grande does so, the Certified Traff 

carried over those local services is exempt from access charges. Grande seeks these rulings ir  

order to resolve actual controversies with other LECs over the applicability of access charges 

Certified Traffic. The requested rulings would resolve the controversies whether Grande (or 

another entity) has an obligation to pay access charges for Certified Traffic or whether 

DCO1 IMlLLBN234946.8 
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terminating LECs must treat Certified Traffic as local traffic unless and until the traffic is 

demonstrated or deemed to be something other than enhanced service traffic. 

INTRODUCTION AND BACKGROUND 

Grande is a Texas-based company that, through its certificated affiliates and operating 

subsidiaries, provides retail and wholesale intrastate and interstate telecommunications service 

for Texas customers, including residential and commercial high-speed internet access, local an 

long distance telephone services, and digital cable services. Grande’s certificated affiliates anc 

operating subsidiaries and are “telecommunications carriers” under the Communications Act c 

1934, as amended, 47 U.S.C. Q3(44). Grade’s principal place of business is San Marqos, Te 1 
Austin, Corpus Christi, Dallas, Houston, Midland, Odessa, San Antonio, San Marcos, and 

as well as other Texas communities, comprising a broad network of cities and 

Grande provides facilities-based local exchange and other telecommunications services in 

Texas. Today, Grande competes with incumbent local exchange carriers, such as Southweste 

Bell Telephone Company, as well as Time Warner, Xspedius, AlITel, and 

also provides cable, internet access, and data services within its service area and utilizes its o n i high-capacity fiber-optic network to do so. 

Among the services provided by Grande are so-called “termination services.” Grandc 

provides termination services by accepting traffic from incumbent LECs (“ILECs”), competi 

LECs (“CLECs”), interexchange carriers (“IXCs”), enhanced service providers (“ESPs”), anc 

other carriers and providers that it terminates to its own end user customers. Grande also 

provides termination services by accepting traffic from its IXC, ESP, and other provider 

customers and forwarding it to other local exchange carriers for termination to their end user 

customers, It is the latter method of providing termination services, in the particular 

ve 
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circumstances described below, that raises the issues Grande hopes to resolve through the filing; 

of this Petition. 
I 

It is no secret that, in the communications marketplace today, there are a number of 

providers who ,offer customers the ability to originate traffic in Voice over Internet Protocol 
~ 

(“VoIP”) fondat and complete calls to the public switched network, both locally and long 

distance.’ To datq, as explained further herein, the Commission has assumed jurisdiction over 

such VoP-originated traffic, and the question, which has not yet been resolved, over whether I 
this traffic is properly categorized under the Communications Act as information services or 

telecommunications services2 Such classification, of course, will help and is even necessary to 

address a variety of important ancillary questions, including the intercarrier compensation 

applicable to VoIP. In the interim, however, the Commission has stated that “IP telephony [is]! I 

generally exempt from access charges . . * .9 ’3  

4 
I 

During this interim, while the Commission IP-Enabled Services and Intercarrier 

Compensation proceedings are pending, of course, it is.necessary for providers of enhanced a+ 

I 

I 

VoIP-originated services to find a means to complete their calls destined for end users on the ’ 

public switched telephone network (“PSTW’) and this means handing the traffic off to local ~ 

See, e.g., http:llvonage.comihelp-vonage.php (describing how Vonage gives a custombr 
“local and Long distance calling anywhere in the US (including Puei-to Rico) and Caiiaba 
for one low price . . . [using the customer’s] existirig high-speed hteiiiet connection ’ 

(also known as broadband) instead of standard phone lines.”); 
http ://www. sunrocket. c o d ;  h t tp : //www. c yt r at el. c o d  services .ht ml ; 
http : //www. centricvoice. codservices . asp. 
See Yonage Huldings Corporation Petition for Q Deciaratory Ruling Concerning an 
Order of the Minnesota Public Utilities Cummission, Memorandum Opinion arid Orddr, 
WC Docket No. 03-21 1, FCC 04-267 (rel. Nov. 12,2004). 

Developing a Un$ed Intercarrier Compensation Regime, Notice of Proposed 
Rulemaking, 16 FCC Rcd 9610,9613 (2001). 

1 

I 

, 

’ 

I 

, 
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exchange carriers. Some incumbent LECs have taken the position, despite the Commission’s . 

statements about the general treatment of IP telephony, that such traffic is subject to terminatiig 

access charges simply because it touches the PSTN, completely ignoring whether the traffic 

undergoes a net protocol conversion or otherwise includes enhanced functionalities. In short, 

these ILECs wish to prejudge the questions pending before the Commission regarding regulatir y 

classification and intercarrier compensation which have been raised in the Commission’s IP- 

Enabled Services and Intercarrier Compensation rulemakings among other ppoceedings, and ; 

apply them to the period prior to those proceedings’ resolution. Through this Petition, Granda 

seeks a resolution to current controversies to gain guidance about how to address and 4andle 

VoIP-originated trafic delivered to it for termination now. 

Grande, acting as a local exchange carrier, is terminating traffic for certain customers 

which the customers have self-certified as enhanced services traffic (“Certified Traffic”). In 

particular, the customers have self-certified that the traffic, which is terminated in time-divisidn 

niultipfexed (“TDM”) format, originates as IP telephony traffic in Voice over IP (“VoIP”) 

format. See Exh. 1 (representative form used by Grande for customer self-certifications). Graade 

requests the self-certification as a condition of providing local service when a customer indicates 

that it is sending traffic that originates as VoIP to Grande for termination. As such, by definition, 

the traffic is enhanced services traffic as defined in 47 U.S.C. 5 153(2) because it undergoes a 

net protocol  onv version.^ 

See, e.g., Perition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephuny 
Services are Exempt frum Access Charges, I 9  FCC Rcd 7457,7461,17 (2004) (certain 
services that involve 110 net protocol conversion are information services); Non- 
Accounting Safeguards Order, 11 FCC Rcd 2 1905,2 1957-58,7/7 106-1 07 (1 996) (certain 
services that involve no net protocol conversion are information services); Amendment to 
Sections 64.702 +he Commission ‘s Rules and Regulatiuns (Third Computer Inquiry): 

. . .Con/ ‘d 

4 
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Certified Traffic is sent to Grande over facilities dedicated to its individual customers, 

such as T-1s. As a result, all Certified Traffic is easily identified as such when Grande receives 

it, Grande sorts all ofthe Certified Traffic by destination and, if Grande does not terminate 

Certified Traffic to one of its own end users, Grande forwards the Certified Traffic with a11 

signaling received by Grande, e.g. calling party number C‘CPN’’), to the local carrier that serves 

the end user or performs a transiting function for other LECS. Typically, this second LEC is an 

ILEC. When Grande forwards the Certified Traffic to other local carriers for termination, it 

sends it over local interconnection trunk groups, and the Certified Traffic is mixed in with other 

local traffic. When Certified Traffic is sent to ILECs with whom Grande has reciprocal 

compensation arrangements, Grande pays the ILECs reciprocal compensation for the termination 

of billed Certified Traffic to the called party or exchanges it on a bill and keep basis, as i t  does 

with other local traffic, depending on the interconnection arrangements.s 
I .  

8 

Several. ILECs have begun assessing access charges against Grande for Certified Traffic. 

For example, Alltel Communications Products (“Alltel’.’), disputes Grande’s delivery of the 

Certified Traffic over local interconnection trunks since Grande first began sending Certified 

Traffic to AlIteI late in 2004. Grande has disputed all of Alltel’s bills for access charges for 

Certified Traffic, and Alltel has summarily denied all of Grande’s claims. Furthermore, Alltel 

has informed Grande that it reserves the right to block the Certified Traffic if Grande does not 

1 

and Policy and Rules Concerning Rates for Competitive Cunzmon Carrier Sewice and 
Facilities Authorizations Thereox Communications Protocols under Sections 64.702 of 
the Commission‘s Rules and Regulations, 3 FCC Rcd 1150, 11 57-58 77 53-57 (1988) 
(services undergoing net protocol conversion should be treated as enhanced by 
interconnecting c ani en). 

If the carrier to whom Grande send the Certified Traffic directly performs a transiting 
function and forwards the Certified Traffic to a third LEC, then Grande may instead pay a 
transiting charge, again depending on the interconnection arrangements. 

5 
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I 

pay the disputed charges. Notably, if Alltel attempts to block the Certified Traffic, it will have’ 

no practical choice but to block aZE traffic that Grande is sending to Alltel over the affected 

interconnection trunks, whether VoP-originated or circuit-switched originated, for termination. 

Self-help, such as that threatened by AIItel, would disrupt the service of many of Grande’s 

customers, not just the customers delivering VoIP-originated traffic. 

Alltel, and presumably other LECs that are assessing access charges for the Certified 

Traffic, claims the calls are interexchange calls subject to access charges apparently based solely 

on the originating line information of the Certified Traffic, such as CPN, and the fact that the 

traffic is terminated on the PSTN. Access charges, of course, are much higher than reqiprocal 

compensation rates. Erande maintains that its treatment of the Certified Traffic as non-access 

local traffic is proper because the customers have certified, in essence, that the traffic undergoes 

a net protocol conversion and is thus enhanced or information services traffic, as described * 

above. In these circumstances, it is Grande’s position that the customer is entitled to purchase 

local service from Grande to access the local PSTN. 
I .  

Grande seeks the following rulings: 

sending to the CLEC originated in a V o P  format (or is otherwise enhanced services traffic) 
when the LEC makes decisions about how to route such traffic for termination, Le., whether to 
send such traffic to other LECs over access or local interconnection trunks, provided the LEC 
does not have information to conclude that the certification is inaccurate; 

that a LEC properly may rely on customer self-certifications that the TDM traffic they are 

that a LEC, where it receives such certification and does not possess information to 
conclude that the certification is inaccurate, may offer the customer local services and send the 
traffic to other terminating LECs, where it is destined for an end user of another LEC, over local 
interconnection trunks, unless and until the Commission decides otherwise in the IP-Enabled 
Services or Intercarrier Compensation Rulemakings or in another proceeding; and 

0 that other LECs, receiving Certified Traffic from such a LEC over local interconnection 
trunks, are to treat that traffic as local traffic for jntercamer compensation purposes and may not 
assess access charges for such traffic, unless and until the Commission decides otherwise in the 
IP-Enabled Sewices or Intercurrier Compensation Rulemakings or in another proceeding, 

9 



t 1 

The d i n g s  that Grande seeks are consistent with and promote existing Commission policy and 

rules and prior decisions. Further, the rulings, which are urgently needed, will also prevent 

TLECs from prejudging the proper regulatory treatment of VoIP-originated traffic under 

consideration in current Commission rulemakings. The Commission, therefore, pursuant to 

Section I .2 of Ets Rules, should issue the requested ruling and resolve the current controversies 

between Grande q d  other carriers regarding Certified Traffic. 

I 

ARGUMENT 

In an effort to further its policy of promoting the development of enhanced and 

information services, the Commission has long maintained that enhanced and infomation 

services are not subject to access charges. The access charge exemption has been reiterated on 

many occasions and, as a general matter, has been extended to IP telephony services, except 

0 

where the Commission has expressly found otherwise. Services that satisfy the criteria in the 

self-certifications that are the subject of this petition are enhanced or information services, and 
1 

I 

thus exempt from access charges. 

Sound policy requires that local carriers, such as Grande, should be entitled to rely on 

self-certifications from customers, absent specific knowledge that such self-certifications are not 

accurate and that the Certified Traffic is not, in fact, enhanced according to the Commission's 

rules and decisions.6 A ruling finding that Grande and other local carriers properly may rely on 

self-certification from the customer as to the nature of Certified Traffic would not only be 

' By filing this Petition and seeking a ruling regarding the written self-certifications 
described herein, Grande does not mean to imply that self-certifications in other forms 
(e.g., in correspondence as opposed to contracts, or verbal versus written) that a 
customer's traffic is enhanced, absent h o w n  facts to the contrary, may not also be an 
adequate basis for a local carrier selling a self-certifying customer local services, treating 
that customer as an enhanced service provider, and handling its traffic as enhanced 
services traffic. 
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, 
consistent with existing policy, but would most effectively serve the goals behind that policy. ' 

Imposing obligations on local carriers over and above self-certification would result in carriers 

being required to exhaustively police all of the traffic sent to it for termination or, the more likely 

outcome, hstrate the continued growth and development of V o P  applications. Permitting 

carriers to rely on customer certification would invoke the already widely utilized 

telecommunications practice of self-certification. Self-certification is an established and integral 

part of telekommunications regulation and enforcement already and, as such, this approach is 

perfectly consistent with existing industry practice. 

For the foregoing reasons and as amplified below, the Commission should issue the 

requested rulings. The Commission, consistent with its other rulings regarding its jurisdiction 

over IP Telephony, should make clear that it applies to all VoP-originated traffic that falls 

within the certifications described herein, even if the end points of the traffic are within the same 

state. I .  

I. THE ENHANCED SERVICES EXEMPTION AND ITS APPLICATION TO 
MOST FORMS OF IP TELEPHONY. 

A. The Distinctions between Basic and Information Services, an the One Hand, 
and Basic and Telecommunications Services, on the Other. 

In the Commission's Computer Inquiries line of decisions from the 1970s and 1980s; the 

Commission first created a distinction between basic services and enhanced services. A basic 

See Regulnlory and Policy Problenis Presented by the Interdependence of Computer and 
Coinmunicntion Sewices and Facilities, Docket No. f 6979, Notice of Inquiry, 7 FCC 2d 
1 1 (1 966); Regulatory and Policy Problems Presented by the Merdependenee cf 
Computer and Communication Services and Facilities, Docket No. 16979, Final Decision 
and Order, 28 FCC 2d 267 (1971); Amendment of Section 64.702 of the Commission's 
Rules and Regdations, Docket No. 20828, Tentative Decision and Further Notice of 
Inquiry and Rulemaking, 72 FCC 2d 358 (1979); Amendment of Section 64.702 of the 
Commission's Rules and Regulations, Docket No. 20828, Final Decision, 77 FCC 2d 384 
(1 930) ("Computer I/ Final Decision"); Amendment of Section 64,702 of the 

7 

. . . Cont 'd 
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service is transmission capacity for the movement of user information without any net change in 

form or content, whereas an enhanced service contains a basic service component underlying the 

offering but also involves some degree of data processing (e.g., information storage or retrieval, 

or a net protocol conversion) that changes the form or content of the transmitted information.’ 

As a general matter, providers of basic communications services have been subjected to 

I 

regulation (under TitIe I1 of the Communications Act) and the payment of access charges, 

whereas the provision of enhanced services which, in effe’ct, added an applications layer to the 

underlying communications network platform, has been free from regulation, including 

certification requirements. 

In the Telecommunications Act of 1996 (the 1996 Act),’ Congress codified definitions of 

the terms C‘telecommunications,” “telecommunications service,” and “information service.”’0 

Subsequently, in the Commission’s, “z-Accounting Safeguards Order, the agency determined 

that the statutory term “telecommunications service” is practically synonymous with the 
1 

Commission’s Computer Inquiries definition of a basic. service, and the statutory term 

Commission‘s Rules and Regulations, CC Docket No. 85-229, Report and Order, 104 
FCC 2d 958 ( 1  986) (subsequent cites omitted) (cdectively the “Computer Inquiries ”). 

Computer 11 Final Decision, 77 FCC 2d at 41 9-22. Amendment to Sections 64.702 uf the 
Commission ‘s Rules and Regulatiuns (Third Cumputer Inquiry); and Policy and Rules 
Concerning Rates for Competitive Common Phase II Carrier Service and Facilities 
Authorization Thereux Communications Protocols Under Section 64.702 of the 
Commission’s Rules and Regulations, CC Docket No. 85-229, Report and Order, 2 FCC 
Rcd 3072,3081-82, paras. 64-71 (1987) 

Telecommunications Act of 1996, Pub. L. No. 104- 104, 1 10 Stat. 56 (1 996). 9 

l o  47 U.S.C. $8 153(20), (49, and (46). 
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“information service” is similar to the definition of an enhanced service. * The Commission 

found that, like basic services and enhanced services, telecommunications services and 

’ 

information services are separate and distinct categories, with Title I1 regulation applying to 

telecommunications services but not to information services.’2 

B. 

Consistent with the regulatory distinctions fashioned by the Commission, and later 

Creation of the Enhanced Services Access Charee Exemption. 

codified b y  Congress, the Commission has proceeded to ensure that enhancedmd information 

services are and have been free not only from regulation but also from indirect treatment as 

telecommunications services. Most importantly, this approach led to the determination in 1983 

that enhanced service providers would be exempted from interstate access charges for such 

services, and were eligible to terminate to the PSTN through the purchase and use of local 

telecommunications  service^.'^ This exemption was granted in light of the fact that providers of . .  

enhanced services (which had an underlying communications component) were seen to be 

operating in a volatile and developing industry, and that such providers and the growth of 

advanced technologies like the Tntemet and IF-enabled applications generally would suffer if 

access charges were imposed on such offerings. The Commission specifically retained the 

I ,  

” Nan-Accounting Safegunrds Order, 11 FCC Rcd at 21905,21955-58 (1996). See also 
Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Rcd 1 1501, 
I 1507-08, 1 15 16-1 7 (1 988) (“Report to Congress”). 
Stevens Report, 13 FCC Rcd at 11 507-08. 

MTS and WATS Marker Structure, 97 FCC 2d 682,7 15 (1 983). 

i 2  
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exemption on several occasions over the next fifteen years,’4 supporting it indirectly on 

numerous other occasions. 
1 

C. Commission Examination of Access Charges As Applied to VoIP. 

In 1998, the Commission issued a Report to Congress on Universal Service in which the 

Commission fbr the first time engaged in a tentative and preliminary discussion whether certain 

types of IP-enabled applications, specifically, JF-voice telephony or VoIP as it is now better 

known, could be categorized “telecommunications” or “telecommunications services” under the 

Communications Act or whether these fell outside those categorie~.‘~ The Report to Congress 

also tentatively entertained whether any providers of IP telephony should be subject to access 

charges. The Commission reached no definitive conclusions regarding the regulatory 

classifications of any type of IP telephony as information or telecommunications service, 

observing with respect to phone-to-phone IP telephony that: 
I 

[blecause of the wide range of services that can be provided using 
packetized voice arid innovative CPE, we will need, before making ’ 

dejnitive pronouncements, to consider whether our tentative 
definition o f  phone-to-phone P telephony [as telecommunications] 
accurately distinguishes between phone-to-phone and other forms 

changes in teclznology. 
’ of IP telephony, and is not likely to be quickly overconte by 

In short, the Commission left unresolved basic questions regarding the regulatory 

categorjzation of aZE IP-enabled telephony products, maintaining its “hands off’ regulatory 

l 4  Amendment of Part 69 of the Commission’s Rules Relating to Enhanced Service 
Pruviders, 3 FCC Rcd 2631,2631 (1988); Access Charge Reform, 22 FCC Rcd 15982, 
161 33 (1 997). 

l 5  Report to Congress, supm, 13 FCC Rcd 1 1501. Specifically, the Commission looked at 
phone-to-phone IP Telephony where the protocol conversion occurred within IP 
gateways, and computer-to-computer IP Telephony where the protocol conversion 
occurred within the users’ equipment. 

’‘ Id. (emphasis added). 
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approach first adapted in 1983. In doing so, the Commission also noted that technology 

regarding P-enabled applications was developing so rapidly that any regulatory classifications it 

might venture to adopt were as likely as not to be quickly made obsolete, something the 

intervening six years have revealed to be prescient. 

Since the Commission issued its Report to Congress, the Commission has commenced a 

comprehensive rulemaking to examine myriad aspects of P-enabled services, including VoP.  

Among the”subjects is the proper compensation between carriers for canying and exchanging IP- 

enabled services and whether enhanced service providers should be subject to access charged7 

That rulemaking is still pending, as is Whex development of the Commission’s treatqent of IP 

Telephony services for intercarrier compensation purposes. However, in commencing its 

pending rulemaking on intercarrier compensation issues, the Commission reiterated that, under 

current Commission policies and practice, “IP telephony [is] generally exempt from access 

I 

7 7 1  8 
. .  charges . . .. 

To date, the sole instances in which the Commission has departed from its hands off 

approach to IP-telephony and VolP has been two very limited rulings. Specifically, on April 2 I., 

2004, the Commission concluded in the AT&T V d . .  Declaratory Ruling that a certain form of IP 

telephony were telecommunications and subject to access chargedg In making this 

determination, however, the Commission emphasized that its decision was narrow and that its 

finding that the traffic was telecommunications services traffic subject to access charges was 

” 112 the Matter of IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Rcd 

Developing a Unlfied Intercarrier Compensation Regime, Notice of Proposed 
Rulemaking, 16 FCC Rcd 9610,9613 (2001). 

Petition fur Declaratory Ruling that AT&T’s 1 .  Telephony Services Are Exempt from 
Access Charges, WC Docket No. 02-361, FCC 04-97, Order (Apr. 21,2004). 

4863,lT 6 1-62 (2004). 
l 8  

l 9  
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limited to situations where, for 1+ dialed calls, internet protocol is used solely for transmission 

purposes and there is no net protocol conversion, and there are no enhanced fearires or 

functiolralifies enabled by the use of JP.*O Because of the extremely narrow finding in the AT&T 

V d P  Deckurutpv Ruling, it does not abrogate the Commission’s fundamental position under 

current law of not regulating P-enabled telephony applications and holding those services free 

from access charges. 4 

More recently, the Commission issued a second declaratory ruling finding other services 

subject to access charges in response to a separate AT&T petition?’ In this situation, AT&T 

sought a ruling that a certain type of prepaid calling card service was an information service 

because an advertising message was inserted in calls made with AT&T’s prepaid calling cards.22 

The Commission found that these factors did not alter the fimdamental character of the calling 

card service, and that AT&T’s service is properly classified as a telecommunications service. 

Again, the Comission, as in the A T&T VolP Declaratory Ruling, made clear that, its decision 
I 

was extremely narrow. Indicative of the very Iimited scope of the Commission’s ruling, the 

Commission declined to extend its ruling to a variant of AT&T’s prepaid calling service that 

used Internet protocol transmission, deferring this question to a rulemaking it instituted 

AT&T Corp, Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card 
Services, WC Docket No. 03-133,20 FCC Rcd. 4826 (2005). 

22 As explained by the Commission, “During call set-up, the customer hears an 
advertisement from the retailer that sold the card. Only after the advertisement is complete can 
the customer dial the destination phone number. Other than the communication of the advertising 
message to the caller, there is no material difference between AT&T’s ”enhanced” prepaid 
calling cards at issue in this Order and other prepaid calling cards.’‘ Id. at 1 6 (footnotes 
omitted). 
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simultaneousZy with the 2005 declaratory order.23 Instead, the Commission “limited [its] 

decision in this Order to the calling card service described in AT&T’s original petiti~n.”’~ 

In summary, to date, the Commission as a general matter has exempted enhanced and 

information services from treatment as telecommunications services and from being subject to 

access charges. This exemption, as a matter of practice, has applied to P-telephony, including 

VoP,  with exceptions that the Commission has been careful to articulate in extremely limited 

fashion. ” I 

11. SERVICES AS DESCIUBED IN THE SELF CERTIFICATIONS RECEIVED 
FROM GRANDE’S CUSTOMERS MEET THE ENHANCED SERVICES 
DEFINITION AND, UNDER CURRENT LAW AND REGULATION, 
EXEMPT FROM ACCESS CHARGES. 

As discussed in the Introduction and Background section, Grande, among other thmgs, 

sells local and interexchange termination services in Texas. Certain customers, seeking to 

. .  
purchase Grande’s local services to terminate VoIP-originated traffic, have informed Grande that 

the traffic that would be sent using the desired Grande services is enhanced services traffic, Le., 

traffic that, at a minimum, undergoes a net protocol conversion (apart from any other enhanced 

capabilities that may be made available to end users of the service). Specifically, Grande 

requires these customers, whether they themselves are the V o P  providers or are an intermediate 

provider, to attest that the voice traffic delivered to Grande for termination as TDM traffic 

originated in PP protocol at the premises of the calling party. See Exh.1, 

“In the second variant of the service, the service provided to the customer is the same as 
the service described in the original petition, but some of the transport is provided over AT&T’s 
htemet backbone using Internet Protocol technology. AT&T states that these calls are not dialed 
on a 1+ basis and therefore are not covered by the Commission’s prior determination that “IP-in- 
the-middle” calls are telecommunications services, not information services.’’ Id. at fi 12 
(footnotes omitted). 

24 M. at ‘I[ I .  

23 
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Traffic that meets the criteria set forth in the certifications that Grande has received is, by 

definition, enhanced and not subject to access charges. The traffic has, at a minimum, undergone 

a net protocol conversion. The customers who would send such traffic to Grmde are entitled to 

have that traffic 4 treated as enhanced services traffic and may purchase local services from 

Grande. Grmtle, is tum, is entitled, indeed required, to sell the customer local connections at 

their request and to route and terminate such traffic accordingly. 1 At bottom, there is no question 

that, were the Certified Traffic the enhanced services traffic that Grande’s customers have 

certified it to be, then this traffic under current law and policy is not subject to access charges; 

Grande is permitted to treat and terminate the Certified Traffic as local traffic. The only 

remaining questions, and the ones for which Grande seeks a declaratory ruling, are whether 

Grande properly may rely upon such customers’ self-certifications, where it does not have 

I 

information leading to a conclusion the certification is inaccurate, and whether the local carriers 
L 

with whom Grandc interconnects are required to treat the Certified Traffic as loca1,traffic exempt 
I 

fiom access charges. 

ITI. SELF-CERTIFICATION BY ENHANCED SERVICE PROVIDERS FURTHERS 
THE POLICIES OF THE COMMISSION AND MUST BE HONORED ABSENT 
K1VOWLEDGE THAT A CUSTOMER’S CERTIFICATION IS UNSUPPORTED. 

In order to further the policy of encouraging the’growth and development of IP-enabled 

services, including VoP ,  and remain consistent with its treatment of enhanced services to date, 

the Commission should issue a ruling that local carriers are required to treat Certified Traffic as 

enhanced provided that the local camex has no reason to know that it is not enhanced traffic. 

The Commission should declare that such Certified Traffic is exempt fiom access charges, and 

that the providers who wish to send such traffic to local carriers for termination are entitled to 

purchase local services as end user customers, consistent with the Commission’s long-standing 

access charge exemption for ESPs. To hold otherwise would impose overwhelming and 
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unwarranted burdens on terminating carriers let alone be inconsistent with prior practice and 
’ 

policy. 

In fact, the issue is not simply that the terminating LECs in Grande’s position must be 

permitted to rely upon such certifications and provide termination service without subjecting the 

traffic to access charges. Grande submits that LECs are obligated to sell local services to a self- 

certifying entity and exempt Certified Traffic from access charges. The Commission has 

consciously made the determination to exempt enhanced services traffic fkum access charges in 

an effort to encourage growth and innovation in the P-enabled services arena. As a result, 

terminating carriers are under an affirmative obligation to enable enhanced service proyiders to 

receive the exemptions to which they are entitled and further this policy of the Commission. 

The terminating or intermediary carrier must be able to rely on the customer’s 

certification as to the nature o f  the traffic. Obtaining a certification fYom the customer, in 

Grande’s case written certification of the sort shown in Exhibit I, constitutes a reasonable 

inquiry on the part of the carrier and provides an informed basis for determining the nature of the 

traffic and terminating it accordingly. Imposing obligations other than a certification from the 

customer would be unduly burdensome and unreasonable, would slow the development of 

innovative enhanced services, and would be contrary to the telecommunications industry’s entire 

system of sel f-c erti ficat i on. 

Grande, or any other LEC providing termination services, should not be required to 

conduct any inquiry or investigation into the nature of the traffic being terminated, routed or 

transferred beyond requesting self-certification before providing services. Any such 

requirements would turn LECs into the policeman of the enhanced and information services 

industries, not to mention the telecommunications industry, and service providers. Policing 

DCO 1 /M lLLBN234946.8 19 



every piece of traffic routed to it by certifying customers would render impractical the provision 

of the service at all and impose an overwhelming burden on these terminating carriers and their 

customers who offer their respective customers enhanced or information services. The net result 

would be a shap  increase in local carriers’ costs and that the prices of both telecommunications 

and enhmcedhformation services would rise, to the detriment of both the telecommunications 

and information services industries and the customers of such services. 

Because df the burden and costs of investigating the nature of the traffic and the potential 

liabilities associated with any claim that customer Certified Traffic is not enhanced services 

traffic exempt fiom access charges, imposing an obligation beyond customer certification would 

likely result in terminating carriers simply refusing to treat enhanced services traffic sent to it by 

customers as exempt from access charges. Making the local exchange carriers gatekeepers in 

this fashion would undermine competition and innovation in the enhanced and information 

services industries. This outcome would defeat the Commission’s policy of not subjecting this 
I 

traffic to access charges and undermine its long-standing practice of encouraging the growth of 

enhanced and information services. 

Furthermore, permitting terminating carriers like Grande to rely on the customer’s self- 

certification is consistent with general telecommunications policy and practice. The entire 

telecommunications system is premised on the concept and practice of self-certification. To 

Grande’s knowledge, very few, zfany, local carriers conduct an investigation of would-be 

customers that claim they are enhanced service providers, apart fiom credit checks and other 

measures that might apply to non-enhanced service provider customers. Instead, if a customer is 

going to buy a local service, whether from a tariff or a contract, that customer is, by its actions, 

representing and warranting that it is eligible for the service. 

I 
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Further, the Commission itself has expressly relied upon a system of self-certification in a 

variety of contexts. For example, rural LECs self-certify their eligibility to be treated as rural 

LECs under the Act and the Commission’s regulati~ns.~~ Another example is that carriers 

seeking to obtain a high-capacity bop or transport unbundled network elements self-certify that 

their use of such facilities meet the conditions for purchase.26 Recognizing self-certification of 

enhanced services traffic and placing the self-certification described here within the construct 

that the Commission has traditionally used, implicitly and explicitly, is logical: practical, and 

consistent with existing policy. 

While carriers should not be required to investigate the authenticity of every eqtity that 

purchases local services and claims to be an enhanced service provider, where a carrier possesses 

knowledge that the entity in fact is not an enhanced or information service provider or that the 

alleged enhanced services, in fact, are telecommunications services, the carrier may deny the , .  

services requested by the customer and treat the traffic as nun-enhanced traffic. Similarly, a 

carrier’s obligation to treat its customer’s traffic as exempt from access charges does not extend 

I ‘  

to traffic that the carrier knows, under Commission decisions, is not enhanced as stated in the 

self-certification. Once again, in circumstances when the carrier has information that 

undermines the self-certification, the carrier may, in fact, be obligated not only under its own 

tariffs, but with its agreements with other carriers, to handle the traffic as interexchange access 

traffic. The Commission should declare, however, that without such actual knowledge, local 

25 Self-certification as a Rural Telephone Compuny, Public Notice, DA 97-1 748, (rel. Sept. 
23, 1997). 

In the Matter of Unbunded Access to Network EZemeRts, FCC 04-290,y 234 @el. Feb 4, 
2005). See also In the Matter of Implementation of the Local Competition Provision of 
the Telecommunicatiolzs Act of 1996, FCC 00-183 at 7 29 (rel. June 2, 2000). 

26 
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carriers are entitled to rely upon self-certifications they received in good faith firom their 

customers that traffic is enhanced, as described above. 

IV. 
I 

THE COMMISSION’S DECLARATION SHOULD APPLY TO ALL TMFFIC 
SENT BY A SELF-CERTIWING CUSTOMER, 

The requested ruling should apply regardless of the end points of the traffic in question, 
I 

which may not even be known in the case of VoIP-originated trafic, as the Commission 

recognized in its Jbnage decision. Under the Commission’s decisions, enhanced traffic is 

generally treated as interstate in nature and subject to the Commission’s sole juri~diction.’~ 

More specifically, to the matter at hand, the Commission has asserted its exclusive jurisdiction 

over some types of 1p telephony services and has strongly indicated that it has such jurisdiction 

over most if not all TP-enabled services, including VoIP. 

In its November 2004 Voncrge decision, the Commission preempted a state commissjon 

from regulating a VoIP provider’s service.28 In doing so, the Commission stated that the nature 

of the services at issue there, which originated in VOIR format, as dues the Certified Traffic that 

is the subject of this Petition, brought the regulatory treatment of the traffic squarely under the 

sole jurisdiction of the Commission. The Commission hrther stated that it would preempt any 

effort by state commissions to regulate certain categories of VoIP service.29 

27 See MTS und WATSMurket Structure, Memorandum Op. and Order, 97 FCC2d 682,715 
‘I[ 83 (1 983) (enhanced service is “jurisdictionally interstate”); Amendments of Part 69 of 
the Commission’s Rules Relating io Enhanced Service Providers, Order, 3 FCC Rcd. 
263 1,263 1 
“interstate service providers”). 

2 (1 988) (describing companies that provide enhanced services as 

28 Yunage Holdings Corporation Petition for a Declaratory Ruling Concerning an Order of 
the Minnesota Public Utilifies Commission, Memorandum Opinion and Order, WC 
Docket No. 03-2 1 I ,  FCC 04-267 (rel. Nov. 12, 2004). 

29 Id. 7 32. 
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In a subsequent order released in June of this year, the Commission reiterated the 

inherently interstate nature o f  many IP telephony services. Specifically, the Commission 

established its jurisdiction over “interconnected VoIP services,” and found the following 

characteristics to be definitional: 

(1) the service enables real-time, two-way voice communications; 
(2) the service requires a broadband connection fiom the user’s 
location; (3) the service requires P-compatible CPE; and (4) the 
service offering permits users generally to receive calls that 
originate on the PSTN and to terminate calls to the PSTN.30 

“ 
I 

The Commission noted that interconnected VoIP services, as defined, “are covered by the 

statutory definitions of ‘wire communication’ andor ‘radio communication’ because they 

involve ‘transmission of [voice] by aid of wire, cable, or other like connection . . -’ andor 

‘transmission by radio . . .’ of voice,” and concluded the services, as a result, come within the 

scope of the Commission’s subject matter over interstate communications jurisdiction granted in 

section 2(a) of the Act.31 
I .  

In asserting its jurisdiction over interconnected VoIP services, as defined in the VoIP 

E911 Order, the Commission recognized that some kinds of VOW service can be supported over 

a dialup connection.32 The Commission apparently limited its decision in the Order to 

broadband connections because of its expectation that most VoIP services will involve a 

In the Mutlers of IP-Enabled Sewices and E91 I Requirements for P-Enabled Service 
Providers, First Report and Order and Notice of Proposed Rulemaking, WC Docket Nos. 
04-36 and 05-1 96 (re]. June 3,2005) fi 20 (‘VoIP E91 1 Order”). The term “IP- 
compatible CFE” refers to end-user equipment that processes, receives, or transmits IP 
packets. Id. n, 77. 

3’  V d P  E911 Order, 7 24. 

Id. ut 7 24, n, 76. 32 
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broadband connection.33 Although the VoIP E91 I Order did not apply to narrowband services, 

the basis for the Commission’s jurisdiction over broadband interconnected VoIP services, as 

explained above and in the Order, applies equally to dial-up and other non-broadband VoIP 

services. 3 

As explained earlier, the Certified Traffic is being represented to Grande as enhanced 

services traffic at q minimum for the reason that it originate: with one user in IP format and 

terminates on the PSTN in a different format. As such, as in the Vunage and E91 I cases, the 

traffic is inherently interstate in nature and subject to the Commission’s comprehensive 

jurisdiction, regardless of the end points of the call. As a result, the Commission has sole 

jurisdiction to determine the issues raised in this Petition, and the ruling requested should apply 

to all affected services, whether the endpoints are in the same state or in different states. 

Furthermore, those courts that have addressed the issue have recognized the importance 
1 .  

and primacy of the Commission’s jurisdiction over the application of access charges to IP- 

enabled services. In Frontier Telephone of Rochester, Inc. v. USA Datanet Corp., F.Supp.2d 

-9 2005 WL 2240356 (W.D. N.Y 2005), a case involving similar issues to those presented in 

this Petition, the court recognized the questions presented involved policy and technical 

considerations with the particular expertise of the Commission and further acknowledged the 

importance of the Commission’s review of whether specific P-enabled services are subject to 

access charges, and deferred to the Commission’s jurisdiction by stayng the proceedings 

pendillg a rulemaking by the Commission. The United States District Court for the Eastem 

District of Missouri similarly deferred to the Commission on this issue and in doing so stated that 

33 Id. The Commission sought comment in a further Notice of Proposed Rulemaking on 
whether it should expand the scope of its E91 1 order to include VoIP services that do not 
require a broadband connection. Id. 1 54 
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“[t)he FCC’s ongoing Rulemaking proceedings concerning VoIP and other IP-enabled services‘ 

make deferral particularly appropriate in this 

CONCLUSION 

For the reasons stated herein, the Commission should declare, where a LEC receives self- 

certifications from its customer that the traffic the customer will send is enhanced services, 

VoP-originated traffic that undergoes a net protocol conversion (or is otherwise enhanced, IP- 

enabled traffic) I 

decisions about how to route such traffic for termination, i.e., whether to send such’ traffic to 
other LECs over access or local interconnection trunks, provided the LEC does not have 
information to conclude that the certification is inaccurate; 

that the LEC properly may rely on the customer’s self-certification when the LEC makes 

inaccurate, may offer the customer local services and send the traffic to other terminating LECs, 
where it is destined for an end user of another LEC, over local interconnection trunks, unless and 
unti I the Commission decides otherwise in the IP-EnabEed Services or Intercarrier- 
Conipensation Rulemakings or in another proceeding; and 

that the LEC, where it does not possess information to conclude that the certification is 

trunks, are to treat that traffic as local traffic for intercarrier compensation purposes and may not 
assess access charges for such traffic, unless and until the Commission decides otherwise in the 
IP-Enn bled Services or Intercurrier Compensation Rulemakings or in another proceeding. 

that other LECs, receiving such traffic from such a LEC over local interconnection‘ 

34 Southwestem Bell Telephone, L.P. v. Vurtec Telephone, Inc., - F.Supp.2d -? 2005 
WL 2033416 (ED. Mo. 2005). On September 26,2005,the Commission put out for 
public comment two petitions for declaratory ruling filed by SBC and Vartec, 
respectively, regarding the application of federal law to the questions of the applicabjlity 
of access charges to IP-enabled traffic of a sort apparently different from that described in 
the self-certifications that Grande has received, in that the traffic as described by those 
petitions does not appear to be VoIP-originated, 
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The Commission should make these declarations applicable to all Certified Traffic, regardless of 

whether the end points of the traffic are in the same or different states. 
I 

Respectfully submitted, 
I GRANDE COMMUNICATIONS, INC. 

I 

Andrew Kever 
Jenkens & Gilchrist, P.C. 
401 Congress Ave., Suite 2500 
Austin, Texas 78701 
(5 12) 499-3866 (voice) 
(512) 499-3810 (facsimile) 

f i  Bra . Muts elkn s 
Edward A. Yorkgitis, Jr. 
Barbara A. Miller 
KELLEY DRYE & WARREN LLP 
1200 1 gth Street, N. W ., FiRh Floor 
Washington, D.C. 20036 
(202) 955-9600 (voice) 
(202) 955-9792 (facsimile) 

Attorneys for Grande Communications, h e .  

1 

, October 3,2005 
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Verification of Andy Sarwal 

My hll name is Andy Sarwal, and I am over the age of eighteen years old. I am 
currently General Counsel for Grande Communications, Inc. (“Grande”) a corporation orgaaized 
and existing under the laws of Delaware, with its principal office located at: 401 Carkon Circle; 
San Marcus, Texas 78666 and on whose behalf I make th is  Verification. I have reviewed the 
foregoing Petition for Declaratory Ruling of Grande Communications, Inc (“Petition”). The 
facts as set forth in the Petition are true and correct, to the best of my knowledge, information, 
and belief. 

I verify under penalty of perjury under the laws of the United States of America 
that the foregoing is true and correct. Executed on October 3,2005. L 
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1, Scouc. Grmhe shdl provide VdP Terminations 
rServiccs“) to Customer and Customer agrees to purcbrtse the 
Services according to the rates and charges as set forth in the 
attached Service Order{s). 

2. Term. Grande’s obligation to provide and Customer’s 
obligation to accept and pay for Services shall commence on the 
date that Grande first makes Services available to Customer 
under the initial Service Order (%ffwtive Date”), provided 
however if this Supplement, or any Service Order, is teirminated 
prior to the Efkcthe<Date, Gmde may assess, and Customer 
agrm to pay, B chargr: for all preenghmiing a d  other 
installation efforts undertaken on Customer’s behalf. Grande 
shall be responsible for aotifving CUseDmcr of the ERectivo 
Dab. Each Service Order shd  set forth a term for Services 
purchased hereunder (Term’’). The initid tenn of this 
Supplement shall be the greater of (i] one year commencing on 
the Efkdive Date or (ii) the period commencing on the 
Efkctive Date and continuing through the end of the Term, 
which is the last to expire. Thls Supplement shall automatically 
renew for additional one year periods, unless notice of 
termination is given by either party no less than ninety (90) days 
prior to the expiration date of ttK initial term or any renewal 
term. 

3. Customer Facilitiks Customer shall have sole 
respansibility for instaliati~n, testing and operation of facilities, 
services and quipmqt other than those spccilicdly described in 
the Service Order and provided by Grmde as part of the 
Servicus, if any. Customer and its end users Will originate calls 
on the non-published telephone number(s) assigned to Customer 
by Grande in accordance with the Service Order. Customer 
shall be responsible far engineering and obtaining access from 
Grande within the appropriate Grande local cailing scope af 
each dided n u r n b  en II T-l bash ikum Grande to Grande’s 
POP. Customer shall lx responsible for engineering and 
obtaining ~ccess liom Grande to meet published standuds for 
the tdecomrnunicatians services, currently the P-01 standard 
a v e q  buy hour grade of service, for each telephone 
number(s) assigned to Customer by Grande and also for “i 
from Gmde’s POP to Customer’s POP (which ~ccess is 
o b t b d  &om a provider other than Grande). Customer shall 
only use the Services for transmission of local calls between the 
Grande local calling scope md Customer’s PUP. Customer 
shall provide dl facilities and equipment for such trmsmissim. 
In no event shall the untimely installation, faulty operation or 
non-operation of Customer facilities or equipment relieve 
Customer of its obligation to pay charges far the Services. 

4. DclivcrvofScrvices. Grande shall deliver calls, to 
Customer Facilities, originating ftom the Grande local calling 
scope when Grande has assigned the dialed number to 
Customer. Grande shall terminate calls, from Customer 
Facilities, where the dialed number is within the Grande 
terminating local calling scope. Customer shall deliver to 
Gmde I0-digit CWM and jurisdiction of ea& terminated 
call shall be determined by comparing the lOaigit C ! l ” k ”  
to the dialed number. Calls terminsted without CPNIAIWJIP 
shall be jurisdictionally classified as interstate. 

5. &mice Wsrrantv. Grande warrants that the Services wilI 
be a voice grade T-I lewl of service (the ‘Technical 

Standard?). Grande shall use reasonable efforts under the 
circumstances to remedy any delays, interruptions, omissions, 
mistakes, accidents or errors in the Services (the ‘Defect”) and 
restarc the Services accordance with lh Technical Standards, 
If B portion of the Service fails to wnforrn to the Technical 
Standards at MY time and such failure continues for more than a 
period of two caosedve hours after delivej of written notice 
thweof by C u s h ” r  to Grand5 hen Customer shall receive a 
credit (an ”Outage C d f ’ )  at the rate of 1/720 of the monthly 
charges applicable to the afIixted portion of the Service for each 
consecutive hour in excess of the h ’ t  two consecutive hours 
that fbe affected Service fails to CDIlfOrm to the Technical 
Standards. If Services fail to confiorm to the Technical 
Standards at any time folr more than 30 ~IlSeCUtive days after 
Grande receives Customer‘s written notice thereaf, then 
Customer may mcdthe affected Service without a cancellation 
charge, with such termination efkdve upon Q”s receipt of 
Customer’s written notice of t e d o n .  Customer shall not brr 
entitled to any Outage Credit and any mnceIlation right shdl nor 
apply, howem, in the event any Defect is caused or contributed 
to, directly or indirectly, by any act or mission of W m w  or 
any of its Customers, affiliates, agents, invitees or licensees. 

6. iscellancous Charpes. Gmde requires tl $500 (one 
time]%vice order fee far the initial order with Customer, and 
requires a $250 (one-time) non-recurring service order fee for 
additional port-based orders beyond the first order. 

‘7. Termination, If Customer has agreed to minimum 
monthly commitments and Customer twmbates this Supplement 
or ceases usage of the Services prior to the end of the Term for 
any reason other than a Grande defhult, Customer shall remain 
liable for and shall within meen (15) days of such temtination 
pny m amount equal ta all wived nonrecurring charges and fa 
plus .fiRy percent (50%) of all mini” monthly recurring 
revenue coramitmemtS and any other commitments times the 
number of months n “ g  in the Tem. 

8. YOIP Traffic. Customer represents, w m t s ,  and agrm 
that, alI Sewice rendered by it hereunder sball be designed, 
produced, iDstalIed, furnished and in all respects provided and 
maintained in conformance and compliance with applicable 
kderd, state and local laws, administrative aad pgulatq 
requirements and my other authorities having jurisdiction over 
thc subject matts of this Agreement. Customer M e r  
represents, wmants, and agrtcs that it sMl be responsible for 
applying for, 0b-g and maintaining, at its expense, all 
registrations and certifications, which may be required by such 
authorities. Customer shall m e  and maintain in full farce and 
effect all licenses, permits and authorizations f k m  all 
governmental agencies to the extent that the same are required 
or necessary for the yerfiimance of its ubligations hereunder 
including without limitatior! registering or filing this Agreement 
with the appropriate governmental agency m the event such 
registration is required by local law. Customer shdl pravide 
evidence o€ the foregoing to Grande upon Grande’s written 
request. Customer represents, warrants, and agrees that it is in 
Compiiance withdl applicable laws and regulations, related to 
the muting and identification of baf& and that the traffic it 
delivers to ffrande for Services hereunder shall be enhanced 
M i c  EE such is defined in 47 U.S.C, Section 153(20) CYOP 
Trtd3Ic’’) and which originated as VOlp Traffic. Additionally, 



Customer requires i ts underlying customers, to the extent the 

comply with all applicable laws and regulations relating to the 
routing and identification of voice traffic, including bnt not 
limited to the specific practices discussed herein. 

I end user is not directly tm" . . g tfaEic to customer, to , 

I 

I .  
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SUMMARY 

0 that other LECs, receiving Certified Traffic over Iocal interconnection trunks from the 
LEC, are to treat the traffic as local traffic for intercanier compensation purposes and may not 
assess access charges against Certified Traffic, unless the Commission decides otherwise in thr 
IP-Enabled Sewices or Intercarrier Compensation Rulemakings or in another proceeding. 

Grande seeks a declaratory ruling to resolve actual controversies that have arisen behvt 

The Commission should make these declarations applicable to all Certified Traffic regardless 4 

Grande and several other local exchange carriers (“LECs”) regarding the proper treatment of 

underscore the general applicability of the exemption and neither of which is applicable to Vo::P- 

traffic terminated to end users of interconnected LECs through Grande which customers of 

Grande have certified as enhanced services traffic originating in voice over Intemet Protocol 

(“VoIP”) format. Specifically, the Commission should declare, where a LEC receives a self- 

certification f b m  its customer that the traffic the customer will send is enhanoed services, VoI 

originated traffic (“Certified Traffic”): 

0 that the LEC properly may rely on the customer’s self-certification when the LPC mak 
decisions about how to route Certified Traffic for termination; 

that the LEC, where it has no information to conclude that the certification is inaccuratt 
may offer the customer local services and send Certified Traffic to other terminating LEO, 
where it is destined for an end user of another LEC, over local interconnection trunks, unless a 
until the Commission decides otherwise in the I.-Enabled Sewices or Intercarrier 
Coznpensation rulemakings or in another proceeding; and 

whether the end points of the traffic are in the same or different states. 

The Commission has consistently maintained that enhanced and information services 

not subject to access charges and repeatedly has taken a “hands off’ approach to the 

enhanced/information services for the purpose of encouraging its development of 

and related technologies. This exemption from access charges has been extended to IP- 

telephony services, except where the Commission has expressly found otherwise. The 

Commission has carved out two very narrow exceptions to the general exemption, both of whi i. h 

DCOl /MILLBN234946.8 i 



require it to conclude that the certification is inaccurate. Imposing obligations on LECs beyor 

receipt of a customer certification wouId be overly burdensome and likely result in an 

evisceration of the enhanced services access charge exemption. Permitting a LEC to rely on 

customer self-certification, except where the LEC has information to conclude the certificatim 

inaccurate, appropriately balances the exemption’s underlying purpose of fostering 

enhancedlinformation services with a reasonable assurance as to the qualifying nature of traffi 

The need for the requested rulings is both pressing and clear. Despite Commission 

statements that IP telephony traffic generally is exempt €..om access charges and the fact that 

Certified Traffic is represented as undergoing a net protocol conversion, a number of LECs 

contend that such traffic is nevertheless subject to access charges. These carriers are billing fc 

access charges and, at least in one case, are threatening to block all traffic coming over local 

interconnection trunks if the access charges are not paid. The requested declaratory ruling wi 

prevent LECs from usurping the Commission’s domain and assuming the role of self-arbiter 

whether traffic is properly treated as telecommunications or enhanced/information services 

traffic. Commission declaration will resolve the controversies Grande has with these other LE; 

1 

DCOl /MILLBA/234946.8 

and clarify an important issue of national importance, preventing a fragmented and potentially 

conflicting approach in this area. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

Grande Communications, Inc., and its operating subsidiaries and affiliates (co~lectively 

“Grande”), pursuant to Section 1.2 of the Commission’s Rules, 47 C.F.R. 5 1.2, respectfully 

petition the Commission for a declaratory ruling that Grande, a local exchange carrier (“LEC”’, 

is permitted to re1.y upon a customer’s self-certification that the traffic sent to Grande for 

termination ,is enhanced services traffic. More specifically, the Commission should rule that 

Grande is pemitted to rely upon a local customer’s certification that the Voice over Internet 

Protocol (“VoJP”) traffic being sent, at a minimum, originates in IP format at the calling party’s 

premises and therefore undergoes a net protocol conversion before being terminated on the 

In the Matter of 1 
1 

Regarding Self-Certification ) 
of LP-Originated VoIP Traffic 1 

1 

Petition for Declaratory Ruling ) WC Docket No. 

I 

1 

, 

to 

PETITION FOR DECLARATORY RULING OF GRANDE COMMUNICATIONS, IN4 

provided that Grande has no reason to conclude that the certification is inaccurate. 

Grande requests an ancillary ruling that, based upon such certification, Grande may 

properly sell such customers local services and that, when Grande does so, the Certified 

carried over those local services i s  exempt from access charges. Grande seeks these rulings 7 

order to resolve actual controversies with other LECs over the applicability of access charge: 

Certified Traffic. The requested rulings would resolve the contraversj es whether Grande (or 

another entity) has an obligation to pay access charges for Certified Traffic or whether 

DCO 1 IM 1 LLE N234946.8 



terminating LECs must treat Certified Traffic as local traffic unless and until the traffic is 

demonstrated or deemed to be something other than enhanced service traffic. 

INTRODUCTION AND BACKGROUND 

Grande i s  a Texas-based company that, through its certificated affiliates and operating 

subsidiaries, provides retai I and wholesale intrastate and interstate telecommunications service 

for Texas customers, including residential and commercial high-speed internet access, local an 

long distance telephone services, and digital cable services. Grande’s certificated affiliates ani 

operating subsidiaries and are “telecommunications carriers” under the Communications Act d 
i 

Bell Telephone Company, as well as Time Wamer, Xspedius, AIlTel, and other carriers. Gradde 

also provides cable, internet access, and data services within its service area and utilizes its 

high-capacity fiber-optic network to do so. 

Among the services provided by Grande are so-called “termination services.” Grande 

provides termination services by accepting traffic from incumbent LECs (“ILECs”), competit- 

LECs (“CLECs”), interexchange carriers (“IXCs”), enhanced service providers (“ESPs”), and 

other carriers and providers that it terminates to its own end user customers. Grande also 

provides termination services by accepting traffic from its IXC, ESP, and other provider 

customers and forwarding it  to other local exchange carriers for termination to their end user 

customers. It is the latter method of providing termination services, in the particular 

own 

ve 

I 
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circumstances described below, that raises the issues Grande hopes to resolve through the filing j 

of this Petition. 
I 

It is no secret that, in the communications marketplace today, there are a number of 

providers who ,offer customers the ability to originate traffic in Voice over Internet Protocol 

(“VoIP”) fordat and complete calls to the public switched network, both locally and long 

distance,’ To date, as explained further herein, the Commission has assumed jurisdiction over j 
I 

such VoIP-originated traffic, and the question, which has not yet been resolved, over whether 

this traffic is properly categorized under the Communications Act as information services or 8 

telecommunications services.2 Such classification, of course, will help and is even necessary tg 

address a variety of important ancillary questions, including the intercarrier compensation 

applicable to VOW. In the interim, however, the Commission has stated that “IP telephony [is], I 

generally exempt fi-om access charges , . 
1 

During this interim, while the Commission IP-EnabZed Services and lntercpvrier 

Compensation proceedings are pending, of course, it is necessary for providers of enhanced ar#d 

1 

VoP-originated services to find a means to complete their calls destined for end users on the 

public switched telephone network (“PSTN”) and this means handing the traffic off to local 

See, e.g., http://vonage.com/help-vonagephp (describing how Vonage gives a customkr 
“local and long distance calling anywhere in the US (including Puerto Rico) and Canaga 
for one low piice . . . [us iq  the customer’s] existing high-speed Inteinet connection ’ 

(also known as broadband) instead of standard phone lines.”); I 

http://www.sunrocket.com/; http://www.cytratel.com/services,html; 
http: //www . centricvoice. codservices. asp. 

1 

1 

’ See Vunage Holdings Corporation Petition for n Declaratmy Ruling Concerning an ~ 

Order of the Minnesota Public Utiliiies Commission, Memorandum Opinion and Orddr, 
WC Docket No, 03-21 1,  FCC 04-267 (rel. Nov. 12,2004). 

Developing a Un$ed Intercan-ier Compensation Regime, Notice of Proposed 
Rulemaking, 16 FCC Rcd 9610,9613 (2001). 

I 
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exchange carriers. Some incumbent LECs have taken the position, despite the Commission’s 

statements about the general treatment of IP telephony, that such traffic is subject to terminatirig 

access charges simply because it touches the PSTN, completely ignoring whether the traffic 

undergoes a net protocol conversion or otherwise includes enhanced functionalities. In short, 

these ILECs wish to prejudge the questions pendmg before the Commission regarding replatdry 

classification and intercarrier compensation which have been raised in the Commission’s IP- 

Enabled Sewices and Intercarrier Compensation rulemakings among other proceedings, and , 

apply them to the period prior to those proceedings’ resolution. Though this Petition, Granda 

seeks a resolution to current controversies to gain guidance about how to address and bandle 
( 

VoIP-originated traffic delivered to it for termination now. 

Grande, acting as a local exchange carrier, is terminating traffic for certain customers 

which the customers have self-certified as enhanced services traffic (“Certified Traffic”). In 

particular, the customers have self-certified that the traffic, which is terminated in time-divisidn 

’ 

multiplexed (CLTDM”) format, originates as IP telephony traffic in Voice over IP (“VoIP”) 

format. See Exh. 1 (representative form used by Grande for customer self-certifications). Grapde 

requests the self-certification as a condition of providing local service when a customer indicates 

that it i s  sending traffic that originates as VorP to Grande for termination. As such, by definition, 

the traffic is enhanced services traffic as defined in 47 U.S.C. $ 153(2) because it undergoes a 

net protocol con~ersion.~ 

See, e.g., Petition for Declaratory Ruling that AT&T’s Phone-fo-Phone P Telephony 
Sewices are Exempt from Access Charges, 19 FCC Rcd 7457,7461,17 (2004) (certain 
services that involve no net protocol conversion are information services); Non- 
Accounting Safeguards Order, 1 I FCC Rcd 2 1905,2 I 957-58,ny 106- 107 (1 996) (certain 
services that involve no net protocol conversion are information services); Amendment to 
Sections 64.702 of the Comnzission ‘s Rules and Regulations (Third Computer Inquiry); 

, . .Coni’d 

4 
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Certified Traffic is sent to Grande over facilities dedicated to its individual customers, 

such as T-1s. As a result, all Certified Traffic is easiiy identified as such when Grande receives 

it, Grande sorts all of the Certified Traffic by destination and, if Grande does not terminate 

Certified Traffic to one of its own end users, Grade  forwards the Certified Traffic with all 

signaling received by Grande, e.g. calling party number (“CPN”), to the local carrier that serves 

the end user or perfoms a transiting function for other LECS. Typically, this second LEC is an 

ILEC. When Grande forwards the Certified Traffic to other local carriers for termination, it 

sends it over local interconnection trunk groups, and the Certified Traffic is mixed in with other 

local traffic. When Certified Traffic is sent to ILECs with whom Grande has reciprocal 

compensation arrangements, Grande pays the ILECs reciprocal compensation for the termination 

of billed Certified Traffic to the called party or exchanges it on a bill and keep basis, as it does 

’ 

with other local traffic, depending on the interconnection  arrangement^.^ 
, I  

a 

Several. ILECs have begun assessing access charges, against Grande for Certified Traffic. 

For example, Alltel Communications Products (“Alltel’.’), disputes Grande’s delivery of the 

Certified Traffic over local interconnection trunks since Grande first began sending Certified 

Traffic to Alltel late in 2004. Grande has disputed all of Alltel’s bills for access charges for 

Certified Traffic, and Alltel has summarily denied all of Grande’s claims. Furthermore, Alltel 

has informed Grande that it reserves the right to block the Certified Traffic if Grande does not 

and Policy and Rules Concerning Rutes for Competitive Common Carrier Service and 
Facilities Authorizations Thereofi Communicutions Protocols under Sections 64.702 of 
the Commission‘s Rtlles and Regulations, 3 FCC Rcd J 150, 1157-58 17 53-57 (1988) 
(services undergoing net protocol conversion should be treated as enhanced by 
interconnecting carriers). 

If the carrier to whom Grande send the Certified Traffic directly performs a transiting 
function and forwards the Certified Traffic to a third LEC, then Grande may instead pay a 
transiting charge, again depending on the interconnection arrangements. 

5 

1 

DCOl /MILLBA/234946.8 8 



I 

pay the disputed charges. Notably, if Alltel attempts to block the Certified Traffic, it will have' 

no practical choice but to block all traffic that Grande is sending to Alltel over the affected 

interconnection trunks, whether VoP-originated or circuit-switched originated, for termination. 

Self-help, such as that threatened by Alltel, would disrupt the service of many of Grande's 

customers, not just the customers delivering VoP-originated traffic. 

Alltel, and presumably other LECs that are assessing access charges for the Certified 

Traffic, claims the calls are interexchange calls subject to 'access charges apparently based solely 

on the originating h e  infomation of the Certified Traffic, such as CPN, and the fact that the 

traffic is terminated on the PSTN. Access charges, of course, are much higher than reqiprocal 

compensation rates. Grande maintains that its treatment of the Certified Traffic as non-access 

local traffic is proper because the customers have certified, in essence, that the traffic undergoes 

a net protocol conversion and i s  thus enhanced ox information services traffic, as described I 

above. In these circumstances, it is Grande's position that the customer is entitled to purchase 

local service from Grande to access the local PSTN. 
0 ,  

Grande seeks the following rufings: 

sending to the CLEC originated in a VoIP format (or is otherwise enhanced services traffic) 
when the LEC makes decisions about how to route such traffic for termination, Le., whether to 
send such traffic to other LECs over access or local interconnection trunks, provided the LEC 
does not have information to conclude that the certification is inaccurate; 

that a LEC properly may rely on customer self-certifications that the TDM traffic they are 

that a LEC, where it receives such certification and does not possess information to 
conclude that the certification is inaccurate, may offer the customer local services and send the 
traffic to other terminating LEO, where it is destined fur an end user of another LEC, over local 
interconnection trunks, unless and until the Commission decides otherwise in the ZP-Enabled 
Services or Intercarrier Compensation Rulemakings or in another proceeding; and 

that other LECs, receiving Certified Traffic from such a LEC over local interconnection 
trunks, are to treat that traffic as local traffic for intercamer compensation purposes and may not 
assess access charges for such traffic, unless and until the Commission decides otherwise in the 
IP-Enabled Services or Intercarrier Compensation Rulemakings or in another proceeding. 

9 



The nilings that Grande seeks are consistent with and promote existing Commission policy and 

rules and prior decisions. Further, the rulings, which are urgently needed, will also prevent 

TLECs from prejudging the ‘proper regulatory treatment of Vow-originated traffic under 
I 

consideration in current Commission rulemakings. The Commission, therefore, pursuant to 

Section 1.2 of Its Rules, should issue the requested ruling and resolve the current controversies 

between Grande and other carriers regarding Certified Traffic. 

ARGUMENT 

In an effort to further its policy of promoting the development of enhanced and 

information services, the Commission has long maintained that enhanced and information 

services are not subject to access charges. The access charge exemption has been reiterated on 

many occasions and, as a general matter, has been extended to P telephony services, except 

where the Commission has expressly found otherwise, Services that satisfy the criteria in the 

self-certifications that are the subject of this petition are enhanced or information services, and 
, 

I 

thus exempt from access charges. 

Sound policy requires that local carriers, such as Grande, shouId be entitled to rely on 

self-certifications from customers, absent specific knowledge that such self-certifications are not 

accurate and that the Certified Traffic is not, in fact, enhanced according to the Commission’s 

rules and decisiond A ruling finding that Grande and other local carriers properly may rely on 

self-certification from the customer as to the nature of Certified Traffic would not only be 

‘ By filing this Petition and seeking a ruling regarding the written self-certifications 
described herein, Grande does not mean to imply that self-certifications in other forms 
(e.g., in correspondence as opposed to contracts, or verbal versus written) that a 
customer’s traffic is enhanced, absent known facts to the contrary, may not also be an 
adequate basis for a local carrier selling a self-certifying customer local services, treating 
that customer as an enhanced service provider, and handling its traffic as enhanced 
semi ces traffic. 
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consistent with existing policy, but would most effectively serve the goals behind that policy. ' 

Imposing obligations on local carriers over and above self-certification would result in carriers 

being required to exhaustively police all of the traffic sent to it for termination or, the more likely 

outcome, hstrate the continued growth and development of VoIP applications. Permitting 

carriers to rely on customer certification would invoke the already widely utilized 

telecommunications practice of self-certification, Self-certification is an established and integral 

part of telecommunications regulation and enforcement already and, as such, this approach is 

perfectly consistent with existing industry practice. 

' 

For the foregoing reasons and as amplified below, the Commission should issue the 

requested rulings. The Commission, consistent with its other rulings regarding its jurisdiction 

Over IP Telephony, should make clear that it applies to all VoIP-originated traffic that falls 

1 the certifications described herein, even if the end points of the traffic are within the same 

THE ENHANCED SERVICES EXEMPTION AND ITS APPLICATION TO 
MOST FORMS OF IP TELEPHONY. 

within 

state. 

1. 

A. The Distinctions between Basic and Information Services, on the One Hand, 
and Basic and Telecommunications Services, on the Other, 

In the Commission's Computer Inquiries line of decisions from the 1970s and 1980s,' the 

Commission first created a distinction between basic services and enhanced services. A basic 

See RegulatoYy and Policy ProbIenzs Presented by the Interdependence of Computer nnd 
Cornmunicntion Sewices and Facilities, Docket No. 16979, Notice of Inquiry, 7 FCC 2d 
1 1 (1 966); Replatory and Policy Problems Presented by the Interdependence of 
Computer and Cummunicatiun Services and Facililies, Docket NO. 16979, Final Decision 
and Order, 28 FCC 2d 267 (1971); Amendment of Section 64.702 of the Commission's 
Rules and Regulations, Docket No. 20828, Tentative Decision and Further Notice of 
Inquiry and Rulemaking, 72 FCC 26 358 (1979); Amendment of Section 64.702 of the 
Commission's Rules and Regulations, Docket No. 20828, Final Decision, 77 FCC 2d 384 
(1980) ("Computer 11 Final Decisionir); Amendment of Section 64.7112 of the 

7 
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service is transmission capacity for the movement of user information 

form or content, whereas an enhanced service contains a basic service 

without any net change in 

component underlying the 

offering but also involves some degree of data processing (e.g., information storage or retrieval, 

or a net protocol conversion) that changes the form or content of the transmitted information.’ 

As a general matter, providers of basic communications services have been subjected to 

regulation (under Title II of the Communications Act) and tbe payment of access charges, 

whereas the provision of enhanced services which, in effect, added an applications layer to the 

underlying communications network platform, has been free from regulation, including 

certification requirements. 

In the Telecommunications Act of 1996 (the 1996 Act),g Congress codified definitions of 

the terms “telecommunications,” “telecommunications service,” and “information service.” ’* 
Subsequently, in the Commission’s, “z-Accounting Safeguards Order, the agency determined 

that the statutory term “telecommunications service” is practically synonymous with the 
I ,  

Commission’s Computer Inquiries definition of a basic. service, and the statutory tenn 

Commission‘s Rules and Regulations, CC Docket No. 85-229, Report and Order, 104 
FCC 2d 958 (1986) (subsequent cites omitted) (collectively the “Computer Inquiries ”). 

Computer I1 Final Decision, 77 FCC 2d at 4 19-22. Amendment to Sections 64.702 of the 
Commission ’s Rules and Regulations (Third Computer Inquiry); and Pulicy and Rules 
Concerning Rates for Competitive Commun Plzase 17 Carrier Sewice a i d  Facilities 
Authorization fiereof; Communications Protocols Under Section 64.702 uf the 
CummissZon’s Rules and Regulations, CC Docket No. 85-229, Report and Order, 2 FCC 
Rcd 3072,3081-82, paras. 64-71 (1987) 

Telecommunications Act of 1996, Pub. L. No. 104-1 04, 1 10 Stat. 56 (1 996). 

47 U.S.C. $3 153(20), (43, and (46). 

8 
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“information service” is similar to the defmition of an enhanced service. I The Commission 

found that, like basic services and enhanced services, telecommunications services and 

information services are separate and distinct categories, with Title I1 regulation applying to 

telecommunications services but not to infomation services. l 2  

B. Creation of the Enhanced Services Access CharEe Exemption. 

Consistent with the regulatory distinctions fashioned by the Commission, and later 

codified by  Congress, the Commission has proceeded to enswe that enhancedand information 

services are and have been free not only from regulation but also from indirect treatment as 

telecommunications services. Most importantly, this approach led to the determination in 1983 

that enhanced service providers would be exempted from interstate access charges for such 

services, and were eligible to terminate to the PSTN through the purchase and use of local 

telecommunications  service^.'^ This exemption was granted in light of the fact that providers of 
1 

. .  
I 

enhanced sentices (which had an underlying communications component) were seen to be 

operating in a volatile and developing industry, and that such providers and the growth of 

advanced technologies like the Internet and IP-enabled applications generally would suffer if 

access charges were imposed on such offerings. The Commission specifically retained the 

’ ‘ Non-Accounting Safeguards Order, 11 FCC Rcd at 21905,21955-58 (1996). See also 
Federal-State Joint Board on UniversaZ Service, Report to Congress, 13 FCC Rcd ’t 1.501, 
1 1507-08, 1 1516-1 7 (1 988) (“Report to Congress”). 
Stevens Report, 13 FCC Rcd at 11 507-08. 

MTS and WATS Market Structure, 97 FCC 2d 682,715 (1 983). 

‘ 2  
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exemption on several occasions over the next fifteen years,’4 supporting it indirectly on 

numerous other occasions. 
+ 

C. 

In 1998, the Commission issued a Report to Congress on Universal Service in which the 

Commission Examination of Access CharEes As Applied to VoIP. 

Commission fbr the first time engaged in a tentative and preliminary discussion whether certain 

types of P-enabled applications, specifically, P-voice telephony ox VoIP as it is now better 
a 

known, could be categorized “telecommunications” or “telecommunications services” under the 

Communications Act or whether these fell outside those categories. * The Report 10 Congr-ess 

also tentatively entertained whether any providers of IP telephony should be subject to access 

charges. The Commission reached no definitive conclusions regarding the regulatory 

classifications of any type of P telephony as information or telecommunications service, 

observing with respect to phone-to-phone IP telephony that: 
I 

[blecause of the wide range of services that can be provided using 
packetized voice and innovative CPE, we will need, before making ’ 

definitive pronouncements, to consider whether our tentative 
definition of phone-to-phone IP telephony [as telecommunications] 
accurately distinguishes between phone-to-phone and other forms 

changes in teclinology. ‘ ’ of IP telephony, and is not likely to be quickly overcome by 

In short, the Commission left unresolved basic questions regarding the regulatory 

categorization of all IP-enabled telephony products, maintaining its “hands off’ regulatory 

I 4  Amendment of Port 69 of the Comniission ’s Rules Relating to Enhanced Service 
Providers, 3 FCC Rcd 263 1,263 1 (1 988); Access Charge Reform, ’i 2 FCC Rcd 15982, 
16133 (1997). 

Report to Congress, supra, 13 FCC Rcd 1 1501, Specifically, the Commission looked at 
phone-to-phone IE’ Telephony where the protocol conversion occurred within IF 
gateways, and computer-to-computer IP Telephony where the protocol conversion 
occurred within the users’ equipment. 

Id. (emphasis added). 
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approach first adopted in 1983. h doing so, the Commission also noted that technology 

regarding IP-enabled applications was developing so rapidly that any regulatory classifications it 

might venture to adopt were as likely as not to be quickly made obsolete, something the 

intervening six years have revealed to be prescient. 

Since the Commission issued its Report to Congress, the Commission has commenced a 

comprehensive rulemaking to examine myriad aspects of IP-enabled services, including V o P .  

Among the”subjects is the proper compensation between carriers for canying and exchanging IP- 

enabled services and whether enhanced service providers should be subject to access charges. l 7  

That rulemaking is still pending, as is fwther development of the Commission’s treatment of JP 

Telephony services for intercarrier compensation purposes. However, in commencing its 

pending rulemaking on intercarrier compensation Issues, the Commission reiterated that, under 

current Commission policies and practice, “IP telephony [is J generally exempt from access * 

I 

7318 charges . . .. 
1 .  

To date, the sole instances in which the Commission has departed from its hands off 

approach to P-telephony and VoIP has been two very limited rulings. Specifically, on April 21, 

2004, the Commission concluded in the AT&T YolP DecZarcrtory Ruling that a certain form of IP 

telephony were telecommunications and subject to access  charge^.'^ In making this 

determination, however, the Commission emphasized that its decision was narrow and that its 

finding that the traffic was telecommunications services traffic subject to access charges was 

l 7  In the Matler of IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Rcd 

Developing a Unified Intercarrier Compensation Regime, Notice of Proposed 
Rulemaking, 16 FCC Rcd 9610,9613 (2001). 

Petition for Declaraiory Ruling fhat AT&T’s IP Telephony Services Are Exempt from 
Access Charges, WC Docket No. 02-361, FCC 04-97, Order (Apr. 21,2004). 

4863,TV 61-62 (2004). 

’’ 
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limited to situations where, for 1 + dialed calls, intemet.protoco1 is used solely for transmission 

purposes and there is no net protocul conversion, and there are no enhanced featuves or 

functionalities enabled by the use of 

V u P  Declaratpxy Ruling, it does not abrogate the Commission’s fundamental position under 

current law of ‘not regulating IP-enabled telephony applications and holding those services free 

fiom access charges. 1 

Because of the extremely narrow finding in the AT&T 

More recently, the Commission issued a second declaratory ruling finding other services 

subject to access charges in response to a separate AT&T petition.” In this situation, AT&T 

sought a ruling that a certain type of prepaid calling card service was an information service 

because an advertising message was inserted in calls made with AT&T’s prepaid calling cards. 

The Commission found that these factors did not alter the fundamental character of the calling 

22 I 

card service, and that AT&T’s service is properly classified as a telecommunications service. 

Again, the Commission, as in the A T&T VoIP Declaratory Ruling, made clear that$ decision 
1 , 

was extremely narrow. Indicative of  the very limited scope of the Commission’s ruling, the 

Commission declined to extend its ruling to a variant of AT&T’s prepaid calling service that 

used Jntemet protocol transmission, deferring this question to a mlemaking it instituted 

2’ AT&T Corp, Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card 
Services, WC Docket No. 03-1 33,20 FCC Rcd. 4826 (2005). 

22 

advertisement from the retailer that sold the card. Only after the advertisement is complete can 
the customer dial the destination phone number. Other than the communication of the advertising 
message to the caller, there is no material difference between AT&T’s ”enhanced” prepaid 
calling cards at issue in this Order and other prepaid calling cards.” Id. at 7 6 (footnotes 
omitted). 

As explained by the Commission, “During call set-up, the customer hears an 
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simultaneously with the 2005 declaratory 0rder.2~ Instead, the Commission “limited [its] 

decision in this Order to the calling card service described in AT&T’s original 

In summary, to date, the Commission as a general matter has exempted enhanced and 

information services from treatment as telecommunications services and from being subject to 

access charges. Ths  exemption, as a matter of practice, has applied to IP-telephony, including 

VoP, with exceptions that the Commission has been carehl to articulate in extremely limited 

fashion. ‘ I 

11. SERVICES AS DESCRIBED IN THE SELF CERTIFICATIONS RECEIVED 
FROM GRANDE’S CUSTOMERS MEET THE ENHANCED SERVICES 
DEFINITION AND, UNDER CURRENT LAW AND REGULATION, AfsE 
EXEMPT FROM ACCESS CHARGES. 

As discussed in the Introduction and Background section, Grande, among other things, 

sells local and interexchange termination services in Texas. Certain customers, seeking to 

purchase Grande’s local services to terminate VoIP-originated traffic, have informed Grande that 

the traffic that would be sent using the desired Grande services is enhanced services traffic; Le., 

traffic that, at a minimum, undergoes a net protocol conversion (apart from any other enhanced 

capabilities that may be made available to end users of the service). Specifically, Grande 

requires these customers, whether they themselves are the VoIP providers or are an intermediate 

provider, to attest that the voice traffx delivered to Grande for termination as TDM traffic 

originated in IP protocol at the premises of the calling party. See Exh.1. 

“In the second variant of the service, the service provided to the customer is the same as 
the service described in the original petition, but some of the transport is provided over AT&T’s 
Lntemet backbone using Internet Protocol technology. AT&T states that these calls are not dialed 
on a ‘I+ basis and therefore are not covered by the Commission’s prior determination that “IP-in- 
the-middle” calls are telecommunications services, not information services.” Id. at 7 12 
(footnotes omitted). 

24 ~ d .  at 7 I .  

23 
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Traffic that meets the criteria set forth in the certifications that Grande has received is, by 

definition, enhanced and not subject to access charges. The traffic has, at a minimum, undergone 

a net protocol conversion. ‘The customers who would send such traffic to Grande are entitled to 

have that traffic treated as enhanced services .traffic and may purchase local services from 

Grande. Grade, is turn, is entitled, indeed required, to sell the customer local connections at 

their request and to route and terminate such traffic accordingly. I At bottom, there is no question 

that, were the Certified Traffic the enhanced services traffic that Grade’s customers have 

certified it to be, then this traffic under current law and policy is not subject to access charges; 

Grande is permitted to treat and terminate the Certified Traffic as local traffic. The only 

remaining questions, and the ones for which Grande seeks a declaratory ruling, are whether 

Grande properly may rely upon such customers’ self-certifications, where it does nut have 

information leading to a conclusion the certification is inaccurate, and whether the local carriers 

with whom Grqnde interconnects are required to treat the Certified Traffic as loca1,traffic exempt 

from access charges. 

I 

111. SELF-CERTIFICATION BY ENHANCED SERVICE PROVIDERS FURTHERS 
THE POLICIES OF THE COMMISSION AND MUST BE HONOFWD ABSENT 
KNOWLEDGE THAT A CUSTOMER’S CERTIFICATION rs UNSUPPORTED. 

In order to hrther the policy of encouraging the growth and development of IP-enabled 

services, including VoIP, and remain consistent with its treatment of enhanced services to date, 

the Commission should issue a ruling that local carriers are required to treat Certified Traffic as 

enhanced provided that the local carrier has no reason to know that it is not enhanced traffic. 

The Commission should declare that such Certified Traffic is exempt from access charges, and 

that the providers who wish to send such traffic to local carriers for termination are entitIed to 

purchase local services as end user customers, consistent with the Commission’s long-standing 

access charge exemption for ESPs. To hold otherwise would impose overwhelming and 
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unwarranted burdens on terminating carriers let alone be inconsistent with prior practice and 

policy. 

In fact, the issue is not simply that the terminating LECs in Grande’s position must be 

permitted to rely upon such certifications and provide termination service without subjecting the 

traffic to access charges. Grande submits that LECs are obligated to sell local services to a self- 

certifying entity and exempt Certified Traffic from access charges. The Commission has 

consciously made the determination to exempt enhanced services traffic from QCC~SS charges in 

an effort to encourage growth and innovation in the P-enabled services arena. As a result, 

terminating carriers are under an affirmative obligation to enable enhanced service proyiders to 

receive the exemptions to which they are entitled and further this policy of the Commission. 

The terminating or intermediary carrier must be able to rely on the customer’s 

. .  certification as to the nature of the traffic. Obtaining a certification from the customer, in 

Grande’s case written certification of the sort shown in Exhibit 1,  constitutes a reasonable 

inquiry on the part of the carrier and provides an informed basis for determining the nature of the 

traffic and terminating i t  accordingly. Imposing obligatioi~s other than a certification from the 

customer would be unduly burdensome and unreasonable, would slow the development of 

innovative enhanced services, and would be contrary to the telecommunications industry’s entire 

s yst ern of s el f-c ert i fi cat i o n . 

4 .  

Grande, or any other LEC providing termination services, should not be required to 

conduct any inquiry or investigation into the nature of the traffic being terminated, routed or 

transferred beyond requesting self-certification before providing services. Any such 

requirements would tum LECs into the policeman of the enhanced and information services 

industries, not to mention the telecommunications industry, and service providers. Policing 

19 



every piece of traffic routed to it by certifying customers would render impractical the provision 

of the service at all and impose an overwhelming burden on these terminating c&ers and their 

customers who offer their respective customers enhanced or information services. The net result 

would be a shap  increase in local carriers’ costs and that the prices of both telecommunications 

and enhancedinformation services would rise, to the detriment of both the telecommunications 

and infomation services industries and the customers of such services. 

Because of the burden and costs of investigating the nature of the traffic and the potential 

liabilities associated with any claim that customer Certified Traffic is not enhanced services 

traffic exempt from access charges, imposing an obligation beyond customer certification would 

likely result in terminating carriers simply refusing to treat enhanced services traffic sent to it by 

customers as exempt from access charges. Making the local exchange camers gatekeepers in 

this fashion would undermine competition and innovation in the enhanced and information 

services industries. This outcome would defeat the Commission’s policy of not subjecting this 
I 

traffic to access charges and undermine its long-standing practice of encouraging the growth of 

enhanced and information services. 

Furthermore, permitting terminating carriers like Grande to rely on the customer’s self- 

certification is consistent with general telecommunications policy and practice. The entire 

telecommunications system is premised on the concept and practice of self-certification. To 

Grande’s knowledge, very few, if any, local carriers conduct an investigation of would-be 

customers that claim they are enhanced service providers, apart from credit checks and other 

measures that might apply to non-enhanced service provider customers. Instead, if a customer is 

going to buy a Iocal service, whether from a tariff or a contract, that customer is, by its actions, 

representing and warranting that it is eligible for the service. 

1 
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Further, the Commission itself has expressly relied upon a system of self-certification in a 

variety of contexts. For example, rural LEGS self-certify their eligibility to be treated as rural 

LECs under the Act and the Commission's  regulation^.^^ Another example is that carriers 

seeking to obtain a high-capacity loop or transport unbundled network elements self-certify that 

their use of such facilities meet the conditions for purchase.26 Recognizing self-certification of 

enhanced services traffic and placing the self-certification described here within the construct 

that the Commission has traditionally used, implicitly and explicitly, is logical, practical, and 

consistent with existing policy. 

While carriers should not be required to investigate the authenticity of every entity that 

purchases local services and claims to be an enhanced service provider, where a carrier possesses 

knowledge that the entity in fact is not an enhanced or information service provider or that the 

alleged enhanced services, in fact, are telecommunications services, the carrier may deny the 

I 

' 

services requested by the customer and treat the traffic as non-enhanced traffic. Similarly, a 

carrier's obligation to treat its customer's traffic as exempt from access charges does not extend 

to traffic that the camer knows, under Commission decisions, is not enhanced as stated in the 

self-certification. Once again, in circumstances when the ca'fTjer has information that 

undermines the self-certification, the cartier may, in fact, be obligated not only under its own 

tariffs, but with its agreements with other carriers, to handle the traffic as interexchange access 

traffic. The Commission should declare, however, that without such actual knowledge, local 

I ,  

25 SeLj=CertiJicntion as R Rural Telephune Gompnnji, Public Notice, DA 97-1748, (rel. Sept. 
23, 1997)- 

In the Matter of Unbundled Access to Network Elements, FCC 04-290, 7234 (rel. Feb 4, 
2005). See also In the Matter of Implementalion of the Local Competition Provision of 
the Telecommunications Act of 1996, FCC 00-1 83 at 8 29 (rei. dune 2,2000). 

2G 
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carriers are entitled to rely upon self-certifications they received in good faith from their 

customers that traffic is enhanced, as described above. 

IV. THE COMMISSION’S DECLARATION SHOULD APPLY TO ALL TRAFFIC 
SENT BY A SELF-CERTIFYING CUSTOMER. 

The requested ruling should apply regardless of the end points of the traffic in question, 
I 

which may not even be known in the case of VoIP-originated traffic, as the Commission 

recognized in its hnage decision. Under the Commission’s decisions, enhanced traffic is 

generally treated as interstate in nature and subject to the Commission’s sole jurisdiction.*’ 

More specifically, to the matter at hand, the Commission has asserted its exclusive jurisdiction 

over some types of 1p telephony services and has strongly indicated that it has such jurisdiction 

over most ifnot all Ill-enabled services, including V o P .  

In its November 2004 Yonage decision, the Commission preempted a state commission 

fiom regulating a VoIP provider’s service.28 In doing so, the Commission stated that the nature 

of the services at issue there, which originated in VoIp. format, as does the Certified Traffic that 

is the subject of this Petition, brought the regulatory treknent of the traffic squarely under the 

sole jurisdiction of the Commission. The Commission further stated that it would preempt any 

effort by state commissions tu regulate certain categories of VoIP service.29 

*’ See MTS and WA TS Market Structure, Memorandum Op. and Order, 97 FCC2d 682,715 
7 83 (1 983) (enhanced service is “jurisdictionally interstate”); Amendments cfPart 69 uf 
the Commission’s Rules Relating to Enhanced Service Providers, Order, 3 FCC Rcd. 
263 1 , 263 1 ‘fi 2 (1 988) (describing companies that provide enhanced services as 
“interstate service providers”). 

Vonage Holdings Corporation Petition for a Declaratory Ruling Concerning apt Order of 
the Minnesota Public Utilities Commission, Memorandum Opinion and Order, WC 
Docket No. 03-21 1, FCC 04-267 (rel. Nov. 12, 2004). 

28 

29 Id. 732.  

I 
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, 

In a subsequent order released in June of this year, the Commission reiterated the 

inherently interstate nature of many IP telephony services. Specifically, the Commission 

established its jurisdiction over “interconnected VoIP services,” and found the following 

characteristics to be definitional: 

(I)  the service enables real-time, two-way voice communications; 
(2) the service requires a broadband connection from the user’s 
location; (3) the service requires IP-compatible CPE; and (4) the 
service offering permits users generally to receive calls that 
originate on the PSTN and to terminate calls to the PSTN.30 

’ 
I 

The Commission noted that interconnected VoIP services, as defined, “are covered by the 

statutory definitions of ‘wire communication’ andor ‘radio communication’ because %ey 

involve ‘transmission of [voice] by aid of wire, cable, or other like connection . . .’ and/or 

‘transmission by radio . . .’ of voice,” and concluded the services, as a result, come within the 

scope of the Commission’s subject matter over interstate communications jurisdiction granted in 

section 2(a) of the 
I .  

In asserting its jurisdiction over interconnected VoIP services, as defined in the VoIP 

E911 Order, the Commission recognized that some kinds of VoIP service can be supported over 

a dialup c o n n e c t i ~ n . ~ ~  The Commission apparently limited its decision in the Order to 

broadband connections because of its expectation that most VolP services will involve a 

30 In the Matlers uf XP-Enabled Services and E9 I1 Requirements fur IP-Enabled Service 
Providers, First Report and Order and Notice of Proposed Rulemaking, WC Docket Nos. 
04-36 and 05-1 96 (rel. June 3,2005) 7 20 (“VoIP E91 1 Order”). The term “IP- 
compatible CPE” refers to end-user equipment that processes, receives, or transmits IP 
packets. Id. n. 77. 

V d P  E911 Order, fi 24. 

Id. at 7 24, n. 76. 

31 
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broadband 

the basis for the Commission’s jurisdiction over broadband interconnected VoIP s’ervices, as 

explained above and in the ‘Order, applies equally to d i a h p  and other non-broadband VoIP 

services. 

Although the V o P  E91 I Order did not apply to narrowband services, 

I 

As explained earlier, the Certified Traffic is being represented to Grande as enhanced 

services traffic at minimum for the reason that it originates with one user in E’ format and 

terminates on the PSTN in a different format. As such, as in the Vonage and E91i cases, the 

traffic is inherently interstate in nature and subject to the Commission’s comprehensive 

jurisdiction, regardless of the end points of the call. As a result, the Commission has sole 

jurisdiction to determine the issues raised in this Petition, and the ruling requested should apply 

to all affected services, whether the endpoints are in the same state or in different states. 

‘ 

Furthermore, those courts that have addressed the issue have recognized the importance 
d ” 

and primacy o f  the Commission’s jurisdiction over the appllkation of access charges to IP- 

enabled services. In Frontier Telephone of Rochester, h e .  v. USA Datanet Corp., - F.Supp.2d 

-, 2005 WL 2240356 (W.D. N.Y 2005), a case involving similar issues to those presented in 

this Petition, the court recognized the questions presented involved policy and technical 

considerations with the particular expertise of the Commission and further acknowledged the 

importance of the Commission’s review of whether specific P-enabled services are subject to 

access charges, and deferred to the Commission’s jurisdiction by stayng the proceedings 

pending a rulemaking by the Commission. The United States District Court for the Eastem 

District of Missouri similarly deferred to the Commission on this issue and in doing so stated that 

33 Id. The Commission sought comment in a further Notice of Proposed Rulemaking on 
whether it should expand the scope of its E91 1 order to include VoIP services that do not 
require a broadband connection. Id. 7 54 
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“[tlhe FCC’s ongoing Rulemaking proceedings concerning VoTP and other IP-enabled services’ 

make deferral particularly appropriate in this instance.”34 

CONCLUSION 

For the reasons stated herein, the Commission should declare, where a LEC receives self- 

certifications from its customer that the traffic the customer will send is enhanced services, 

VoIP-originated traffic that undergoes a net protocol conversion (or is otherwise enhanced, IP- 

enabled traffic) I 

decisions about how to route such traffic for termination, ie., whether to send such’ traffic to 
other LECs over access or local interconnection trunks, provided the LEC does not have 
infomation to conclude that the certification is inaccurate; 

that the LEC properly may rely on the customer’s self-certification when the LEC makes 

0 

inaccurate, may offer the customer local services and send the traffic to other terminating LECs, 
where it is destined for an end user of another LEC, over local interconnection trunks, unless and 
unti1 the Commission decides otherwise in the IP-Enabled Services or Intercurrier 
Compensation Rulemakings or in another proceeding; and 

that the LEC, where it does not possess infomation to conclude that the certification is 

trunks, are to treat that traffic as local traffic for intercamer compensation purposes and may not 
assess access charges for such traffic, unless and until the Commission decides otherwise in the 
IP-Ennbled Services or Intercarrier Compensation Rulemakings or in another proceeding. 

that other LEO, receiving such traffic from such a LEC over local interconnection’ 

Southwestern Bell Telephone, L.P. v. Vurtec Telephone, Inc., __ F.Supp.2d -, 2005 
WL 20334 16 (E.D. Mo. 2005). On September 26,2005,the Commission put out for 
public comment two petitions for declaratory ruling filed by SBC and Vartec, 
respectively, regarding the application of federal law to the questions of the applicability 
of access charges to IP-enabled traffic of a sort apparently different from that described in 
the self-certifications that Grande has received, in that the traffic as described by those 
petitions does not appear to be VoP-originated. 

34 
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The Commission should make these declarations applicable to all Certified Traffic, regardless of 

whether the end points of the traffic are in the same or different states. 
I 

Respectfdly submitted, 
1 GRANDE COMMUNICATIONS, INC. 

Andrew Kever 
Jenkens & Gilchrist, P.C, 
401 Congress Ave., Suite 2500 
Austin, Texas 78701 
(512) 499-3866 (voice) 
(512) 499-3810 (facsimile) 

8 
I 

October 3,2005 

Edward A. Yorkgitis, Jr. 
Barbara A. Miller 
m L L E Y  DRYE & WARREN LLp 
1200 1 9th Street, N.W ., Fifth Floor 
Washington, D.C. 20036 
(202) 955-9600 (voice) 
(202) 955-9792 (facsimile) 

Attorneys for Grande Communications, Tnc. 

I 
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Verification of Andy Sarwal 

My full name is Andy Samal, and I am over the age of eighteen years old. I am 
currently General Counsel for Grande Communications, bc. (“Grande”) a corporation organized 
and existing under the laws of Delaware, with its principal office located at: 401 Carlson Circle; 
San Marcos, Texas 78666 and on whose behalf I make th is  Verification. Z have reviewed the 
foregoing Petition for Declaratory Ruling of Grande Communications, Inc  p petition")^ The 
facts as set forth in the Petition are true and correct, to  the best of my knowledge, infomation, 
and belief. 

I verify under penalty of perjury under the laws of the United States of America 
that the foregoing is true and correct. Executed on October 3,2005. I 

I .  
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1. Scoao Grmhe shdl provide VoP Terminations 
(Tervices") to Customer and Customer agrees to purchase the 
Services according to the rates and charges as set forth in the 
attached Service Order(s). 

2. Term. Grande's obligation to provide and btomw's 
obligation to accept and PRY for Services shall commence on the 
date that Grande first makes Services available to Customer 
under the initial Service Order ("Effwtive Date")3 provided 
however ifthis Supplement, or any Sewice Order, is terminated 
prior to the EffiveDate, Qmde may assess, and Customer 
agrees to pay, a c k g ~  for all pre-engineerig and other 
i d a t i o n  efforts undertaken on Customer's behatf. Grande 
shall be responsible for nosifymg Customer of the Effective 
Date. Each Service Order shall set forth a term for Services 
purchased hereunder (T'erm'?. The initial term of this 
Supplement shall be the greater of (i] one year commencing on 
the Effective Date or (i i)  the period commencing on the 
EKrxtive Dab and continuing through the end of the Term, 
which is the Last to expire. This Supplement shall automatically 
renew fat additional one year periods, unless notice of 
termination is given by either party no less than ninety (90) days 
prior to the expiration date of tire initial term or any renewal 
term. 

3. Customer Faciliti'rs. Customer shall have sole 
responsibility for Wlation,  testing and operation of facilities, 
services and equipmeyt other than those specifically described in 
the Service Ordkr and provided by Grande as part of the 
Services, if any. Customer and its end users will origin& calls 
on tlx non-published telephone number@) assigned to Customer 
by Grande in accordance with the Service Or&r. Customer 
shall be mponsibb for engineering and o b W g  a c w s  from 
Grandt within the appropriate Graade local calling scope of 
each did& number on a T-I basis htn  Grande to Grande's 
FOP. Customer shall be responsible for engineering and 
obtaining ~lccess fi-om Grande to meet publish" standmis for 
the tclecommunicationa services, currently the P.01 standard 
average busy hour grade of service, for each tclephonc 
numb&) assigned to Customer by GrandG and also for access 
from Grande's POP to Customer's POP (which access is 
obtained fiom EL provider other than Grande). Customer shall 
only use thc Services far transmission of locat calls between the 
Grande l o d  calling scope and Customer's POP. Customer 
shall provide all facilities and equipment for such transmission, 
In no event shall the untimely installation, faulty operation or 
non-operation of Customer facilities or equipment relieve 
Customer of its obligation to pay charges for the Services. 

4. Dclivcw ofServices. Grande shall deliver cdls, to 
Customer Facilities, originating €ram the Grmde l o d  calling 
scope when Grande has assigned the dialed number to 
CustDmer. Grande shall terminate calls, from Customer 
Facilities, where the dialed number is within the Grande 
ttrminating local d i g  swpe. Customer shall deliver to 
Grande lW@t CWM and jurisdiction of each te r" ted  
call shall be determined by comparing the lodigit C P N / A "  
to the dialed number. Calls terminated without CF!N/MJIP 
shall be jurisdictionally classified as interstate. 

5. Service Warrantv. Grandc warrants that the Services will 
be a voice grade T-I level of service (the 'Technical 

Standard?). Grmde shall use reasondde efforts under the 
circumstances to remedy any delays, ~ m p t i o n s ,  omissions, 

' mistakes, accidents or ~ K O E  in the Services (the Vefect") and 
reston the Swims in accordance with the Technical Standards. 
If 8 portion of the Service fails ta canfbm to the Technical 
Standards at any t h e  and such failure canhues far more than a 
period &two consecutive bum after de l ive  of witten notice 
thereof by Customer to Grand% then Customer shall receive a 
credit (an 'Qutage W f ' )  at the rate of 11720 of the monthly 
chugos applicabke to the &kcted portion of the Service for each 
consecutive hour in excess of the first two consecutive hours 
that the affected Service fiib to conform to the Technical 
Standards. If' Services fail to conform to b Technical 
StmW at any time for more: than 30 Gonsecutive  day^ after 
Grande receives Customer's Written notice .thereof, then 
Customcr may cancel the affected Sewice without a cancellation 
charge, with rmch termination effective upon Ormde's receipt of 
Cutomer's written notice of terminntion. Customer shall not be 
entitled to any Outage Csedit md any cancellation right shdl not 
apply, however, in the event any Defect is caused or contributed 
to, directly or indireclly, by any act or omission of Customer or 
any of its Cusi"rs, a€€iGates, agents, invitees or licensees. 

6. &liscellancous Charpcs. Grande requires a. $500 (one- 
time) service order fee for the initial order with Customer, and 
requires a $25U (one-time) non-recurring service order fee for 
additional port-based orders beyond tbe first order. 

6 .  

'7. Tcrminatioa. If Custamer has ngreed to minimum 
monthly ooro"ents and Customer tembtes this Supplement 
or ceases usage of the Services prior to the end of the Term for 
any reason other than a Grande kfi~ult, Customer shall remain 
liable for and shall within meen (15) days of such termination 
pny an amount equal to all waived nonrecurring charges and fees 
plus fifly percent (50%) of all minimum monthly recurring 
revenue c o r m n h "  and any other commitments times the 
number of months remaining in the Term. 

8. VOW Traffic Customer represents, w m t s ,  and agrees 
that, all Service rendered by it hereunder shall be desiped, 
produced, insMda Wshed  md in all respects provided and 
maintained in canformance and compliance with applicable 
federal, state and local laws, dmhktrathe and mgul&ry 
requirements and any ather authorities having jurisdiction over 
thc subject matter of tkis Agreement. Customer krther 
represents, warrants, and agrees that it shall be responsible for 
applying for, obtaining and maintahhg, at its expense, ail 
registrations and certifications, which may be required by such 
authorities. Customer shall secure and maintain in fuI1 force and 
effect all licenses, permits and authorizations from all 
governmental agencies to the extent that the same a.re required 
or necessary for the @w"ce of i t s  obligations hereunder 
including witbout limitation regktering or filing this Agreement 
with the appropriate gavemental agency in the event such 
registration is required by local law. Customer shall provide 
evidence of the foregoing to Grande upon Grande's Written 
request Customer represents, warrants, and agrtes that it is in 
compliance withdl appIicable laws and regulations, rehttd to 
the routing and identification of lmffic and thttt the traffic it 
deIiver3 to Grande far Services hereunder shall be enhand 
traffic as such is defined in 47 U.S.C. Section 153(20) ('VOrP 
TrafFiC? and which originated as V?'P Traffic. Additionally, 
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Customer requires its underlying cmtomers, to the extent the 
end user is not d k c t i y  transmiitiq ira€Jic to Customer, to 
comply with a11 applicabie laws mc~ regulations relating to tbe 
routing and identijjcation of voice t d 6 c ,  including but not 
limited to the speczc practices discussed herein. 
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PLEADING CYCLE ESTABLISHED FOR SBC’S AND VARTEC’S PETITIONS FOR 

TRANSPORTED CALLS 
DECLARATORY RULING REGARDING THE APPLICATION OF ACCESS CHARGES TO IP- 

WC Docket No. 05-276 

COMMENTS DUE: November 10,2005 
REPLY COMMENTS DUE: December 12,2005 

On September 2 1,2005, the SBC incumbent local exchange carriers (SBC) filed a petition for 
declaratory ruling that wholesale transmission providers using Internet protocol (IP) technology to 
transport long distance calls are liable for access charges.’ SBC filed its petition after the United States 
District Court for the Eastern District of Missouri dismissed without prejudice SBC’s claims seeking 
payment of access charges for long distance calls that were transported using IP technology? The court 
found it appropriate to defer the issues raised by SBC to the primary jurisdiction of the FCC3 In its 
petition, SBC seeks a declaratory ruling that wholesale transmission providers using IP technology to 
carry long distance calls that originate and terminate on the public switched telephone network (PSTN) 
are liable for access charges under section 69.5 of the Commission’s rules4 and applicable  tariff^.^ SBC 
seeks a ruIing that providers meeting these criteria are interexchange carriers.6 

Petition of the SBC ILECs for a Declaratory Ruling That UniPoint Enhanced Services, Inc. d/b/a PointOne and 
Other Wholesale Transmission Providers Are Liable for Access Charges (filed Sept. 21,2005) (SBC Petition). This 
filing corrected and replaced an earlier petition that SBC had filed on September 19,2005. 

Southwestern Bell Tel., L.P. v. YmTec Telecom, Inc., No. 4:04-CV-1303 (CEJ), 2005 WL 2033416 (E.D. Mom Aug. 
23,2005). The defendants from which SBC sought payment were VarTec Telecom, Inc. (VarTec); UniPoint 
Enhanced Services, Inc. (d/b/a PointOne), UniPoint Services, Inc., and UniPoint Holdings, Inc. (UniPoint); and 
Transcom Communications, Inc. and Transcom Holdings, LLC (Transcom). 

Id. at *4. 

47 C.F.R. § 69.5. 

SBC Petition at 17-24. 

6hi. at 17-35. 

EXHIBIT 4 



VarTec filed a petition for declaratory ruling on related  issue^.^ Specifically, VarTec seeks a 
declaratory ruling that it is not required to pay access charges to terminating local exchange carriers 
(LECs) when enhanced service providers or other carriers deliver calls directly to the terminating LECs 
for termination.* VarTec also seeks a declaratory ruling that such calls are exempt from access charges 
when they are originated by a commercial mobile radio service (CMRS) provider and do not cross major 
trading area (MTA) bo~ndaries .~ VarTec also seeks a declaratory ruling that terminating LECs are 
required to pay VarTec for the transiting service VarTec provides when terminating LECs terminate 
intraMTA calls originated by a CMRS provider." 

Interested parties may file comments on or before November 10,2005, and reply comments on 
or before December 12,2005. Comments may be filed using the Commission's Electronic Comment 
Filing System (ECFS) or by filing paper copies." Comments filed through the ECFS can be sent as an 
electronic file via the Internet to http://www.fcc.I;ov/cgb/ecfs/. Generally, only one copy of an electronic 
submission must be filed.12 In completing the transmittal screen, commenters should include their full 
name, U.S. Postal Service mailing address, and the applicable docket or rulemaking number, in this case 
WC Docket No. 05-276. Parties may also submit an electronic comment by Internet e-mail. To get 
filing instructions for e-mail comments, commenters should send an e-mail to ecfs@fcc.aov, and should 
include the following words in the body of the message, "get form." A sample form and directions will 
be sent in reply. Parties who choose to file by paper must file an original and four copies of each filing.13 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail (although we continue to experience delays in receiving U.S. 
Postal Service mail). Parties are strongly encouraged to file comments electronically using the 
Commission's Electronic Comment Filing System (ECFS). 

The Commission's contractor, Natek, Inc., will receive hand-delivered or messenger-delivered 
paper filings for the Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 110, Washington, 
D.C. 20002. 

-The filing hours at this location are 8:OO a.m. to 7 9 0  p.m. 

Petition for Declaratory Ruling that VarTec Telecom, Inc. Is Not Required to Pay Access Charges to Southwestern 
Bell Telephone Company or Other Terminating Local Exchange Carriers When Enhanced Service Providers or 
Other Carriers Deliver the Calls to Southwestern Bell Telephone Company or Other Local Exchange Carriers for 
Termination (filed Aug. 20,2004) (VarTec Petition). 

Id. at 1, 3-8. 

'O ~ d .  at 1-2, 11-12. 

* Electronic FiZing of Documents in Rulemaking Proceedings, GC Docket No, 97- 1 13, Report and Order, 13 FCC 
Rcd 11,322 (1998). 

If multiple docket or ruIemaking numbers appear in the caption of a proceeding, however, commenters must 
transmit one electronic copy of the comments to each docket or rulemaking number referenced in the caption. 

l 3  If more than one docket or rulemaking number appear in the caption of a proceeding, commenters must submit 
two additional copies for each additional docket or rulemaking number, 
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-All hand deliveries must be held together with rubber bands or fasteners. 

-Any envelopes must be disposed of before entering the building. 

-Commercial overnight mail (other than U.S. PostaI Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Weights, MD 20743. 

-U.S. Postal Service first-class mail, Express Mail, and Priority Mail should be addressed to 445 
12th Street, SW, Washington, D.C. 20554. 

All filings must be addressed to the Commission’s Secretary, Marlene €3. Dortch, Office of the 
Secretary, Federal Communications Commission, Room TW-A325,445 12* Street, S W, Washington, 
D.C. 20554. Parties should also send a copy of their filings to Jennifer McKee, Pricing Policy Division, 
Wireline Competition Bureau, Federal Communications Commission, Room 5-A263,445 12‘ Street, 
SW, Washington, D.C. 20554, or by e-mail to jennifer,mckee@,fcc.crov. Parties shall also serve one copy 
with the Commission’s copy contractor, Best Copy and Printing, Inc. (BCPI), Portals 11,445 12th Street, 
SW, Room CY-B402, Washington, D.C. 20554, (202) 488-5300, or via e-mail to fcc@bcpiweb.com. 

Documents in WC Docket No. 05-276, including the SBC Petition and the VarTec Petition, are 
available for public inspection and copying during business hours at the FCC Reference Information 
Center, Portals TI, 445 12* St. SW, Room CY-A257, Washington, DC 20554. The documents may also 
be purchased from BCPI, telephone (202) 488-5300, facsimile (202) 488-5563, TTY (202) 488-5562, e- 
mail fcc@,bcpiweb.com. 

This matter shall be treated as a “permit-but-disclose” proceeding in accordance with the 
Commission’s ex parte rules.’4 Persons making oral ex parte presentations are reminded that memoranda 
summarizing the presentations must contain summaries of the substance of the presentations and not 
merely a listing of the subjects discussed. More than a one- or two-sentence description of the views and 
arguments presented generally is required.I5 Other requirements pertaining to oral and written ex parte 
presentations in permit-but-disclose proceedings are set forth in section 1.1206(b) of the Commission’s 
rules. l6 

For further information, contact Jennifer McKee of the Pricing Policy Division, Wireline 
Competition Bureau at (202) 41 8-1 530, or jennifer,mckee@,fcc.mv. 

-FCC- 

l4 47 C.F.R. 8 1.1200 et seq. 

l 5  See 47 C.F.R. 9 l,1206(b)(Z). 

l 6  47 C.F.R. 0 1.1206(b). 
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