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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

REBUTTAL TESTIMONY 

OF 

BILLY H. PRUITT 

DOCKET NO. 050119-TP AND DOCKET NO. 050125-TP 

3 

4 

5 

6 

7 Q. Please state your name and address. 

8 A. My name is Billy H. Pruitt. I am President and Principal Consultant for Pruitt 

9 Telecommunications Consulting Resources, Inc. My business address is 59 

10 

11 Q. 

12 A. 

13 

14 

Lincord Drive, St. Louis, MO 63 128-1209. 

On whose behalf are you submitting this Rebuttal Testimony? 

I am submitting this Rebuttal Testimony on behalf of Sprint Spectrum Limited 

Partnership, Nextel South Corporation, Sprint Communications Company Limited 

Partnership (collectively, “Sprint Nextel”) and T-Mobile USA, Inc. (“T-Mobile”). 

15 Q. 

16 A. 

17 Q. What is the purpose of your Rebuttal Testimony? 

18 A. 

19 

20 

21 

Have you previously appeared as a witness in this Docket? 

Yes. My Direct Testimony was filed in this Docket on December 19,2005. 

The purpose of my Rebuttal Testimony is to respond to the “Direct Testimony of 

Kenneth Ray McCallen on Behalf of BellSouth Telecommunications, Inc.” and 

the “Pre-Filed Direct Testimony of Steven E. Watkins on Behalf of the Small 

LEC Joint Petitioners.” I referred to the “Small LEC Joint Petitioners” in my 

1 
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Direct Testimony as the “Small LECs” and will continue to refer to them in this 1 

2 way throughout my Rebuttal Testimony. 

3 SECTION I - DIRECT TESTIMONY OF KENNETH RAY MCCALLEN 

BELLSOUTH IS REQUIRED TO PROVIDE A TRANSIT FUNCTION 4 

5 Q* Mr. McCallen states in his Direct Testimony that “BellSouth is not required 

to provide a transit function” (McCallen page 6, lines 7-8; page 17, line 4) 6 

7 and that transit is provided as a matter of “BellSouth’s business decision” to 

8 do so (id., page 7, line 8). What is your response? 

I disagree. My Direct Testimony provides the authorities I rely upon in 9 A. 

10 concluding that BellSouth is obligated to provide transit as an interconnection 

service at TELRIC rates (Pruitt page 9, line 19 through page 18, line 5). Mr. 11 

McCallen cites nothing in support of his testimony other than an apparent 12 

13 BellSouth “belief.” Although not expressly stated in his Direct Testimony, one 

may easily conclude that the following is the intended inference to be drawn from 14 

his referenced testimony: 15 

16 
17 
18 
19 
20 
21 

22 

As a service provided merely because BellSouth has made a 
“business decision” to do so, BellSouth may price its transit 
service at whatever level it chooses, or even eliminate its transit 
service altogether, regardless of any impact such “business 
decisions” may have upon any interconnected carriers and, the 
customers served by such carriers. 

The consequences that flow from the foregoing (Le,, undermining carriers’ ability 

23 to indirectly interconnect with one another, stifling competition and impairment 

24 of ubiquitous telecommunication networks) are the very concerns that led the 

authorities upon which I rely in my Direct Testimony to conclude that an 25 

2 
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incumbent LEC has an obligation to provide transiting when it is the intermediate 

provider between two other carriers, rather than a service that is merely provided 

at the whim and grace of an incumbent LEC. 

BELLSOUTH’S NEGOTIATED TRANSIT RATES 
HAVE NO BEARING IN THIS DOCKET 

Mr. McCallen states in his Direct Testimony that “BellSouth’s tariffed 

transit rate is comparable to rates in recently negotiated agreements between 

BellSouth and CLECs and between BellSouth and CMRS carriers for transit 

services” (McCallen page 11, lines 13-16). What is your response? 

My Direct Testimony provides the basis for my conclusion that where a state 

Commission is called upon to establish the price of an incumbent LEC’s transit 

service as an interconnection service, the price for that service is required to be 

based upon the TELRIC methodology. (Pruitt page 9, line 18 through page 18, 

line 5). 

Is there any other reason why BellSouth’s negotiated transit rates should not 

be considered in this proceeding? 

Yes. McCallen Exhibits KRM-2 and KRM-3 appear to represent that: 

1) BellSouth has approximately 222 interconnection agreements, of which 17 are 

with CMRS providers; 

2) The identified interconnection agreements have effective dates ranging from 

3/1/97 (oldest) to 12/21/05 (newest); and, 

3) The rates in these agreements range from $0.002 with the majority of the 

CMRS carriers, to an undefined “Composite Rate” of $0.006 with one CLEC. 

3 
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There is no claim that any rate in BellSouth’s 222 agreements is an 

arbitrated rate, therefore, each rate is apparently a non-TELRIC negotiated rate. 

A negotiated rate merely represents a single term of the multitude of terms that 

comprise an entire negotiated interconnection agreement. Anyone experienced in 

negotiating interconnection agreements knows full well that between 

knowledgeable and experienced parties of relatively equal bargaining power the 

process involves “gives” and “takes” by the respective parties on various subjects 

to reach a final agreement in which all of the terms are interdependent. Thus, not 

only is it contrary to the Act for BellSouth to suggest that its “negotiated rates” 

carry some weight in this proceeding, it is inaccurate to imply that a $0.002 to 

$0.006 transit rate stripped of any other benefit a competing carrier may have 

obtained through negotiations would still be considered acceptable by that carrier 

on a stand-alone basis. 

If BellSouth wants to offer its interconnection transit service through an 

additional avenue other than an interconnection agreement, the Act expressly 

grants BellSouth a right to “prepare and file with a State commission a statement 

of the terms and conditions that [it] generally offers within that State to comply 

with the requirements of section 251 ... and the regulations thereunder and the 

standards applicable under this section [47 U.S.C. 0 252(f)(l)].” Such a statement 

is commonly referred to as a “SGAT.” Even if BellSouth followed this procedure, 

this Commission could only approve the offerings upon finding that the pricing 

for such offerings complied with the TELRIC standards contained in 47 U.S.C. 0 

4 
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252(d). See 47 U.S.C. 252(f)(2). Under the plain reading of Section 252, even this 

Commission’s approval of a SGAT including a TELRIC priced interconnection 

transit service would not relieve BellSouth of its duty to negotiate the terms and 

conditions of an agreement under Section 251 if a carrier invoked its rights to 

negotiate rather than simply utilize BellSouth’s SGAT offerings. See 47 U.S.C. 5 

252(f)(5). 

In summary, there is no authority under the Act for BellSouth to avoid 

application of the Act’s TELRIC requirements simply by providing a list of transit 

rates contained in its Florida interconnection agreements and arbitrarily selecting 

$0.003. 

A TRANSIT TRAFFIC TARIFF IS NOT APPROPRIATE 

In response to being asked if BellSouth’s Transit Service Tariff is an 

appropriate mechanism to address the transit service provided by BellSouth, 

Mr. McCallen states in his Direct Testimony, “[yles, unless the tariff is 

superseded by a contract addressing transit traffic service. BellSouth is using 

its network to provide a value-added service and should be compensated 

accordingly’’ (McCallen page 13, lines 11-17). Do you agree with Mr. 

McCallen’s response? 

My Direct Testimony provides the basis for my assertion that, as an 

interconnection service, BellSouth’s transit service is not subject to being tariffed 

(Pruitt page 9, line 18 through page 16, line 18; page 18, lines 8-23). I do agree 

that BellSouth is entitled to be paid for the service that it provides. Rather than a 

5 
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tariff, however, the appropriate mechanism is for BellSouth to be compensated 

pursuant to an appropriately negotiated and, if necessary, arbitrated 25 1/252 

interconnection agreement with the originating party that utilizes BellSouth’s 

transit service (Pruitt, id. ; page 19 lines 2- 16; see also page 23 line 7 through page 

24, line 5 (precedent exists that the FCC expects interconnection agreements to be 

utilized between the Small LECs and BellSouth)). 

BellSouth and the Small LECs appear to have attempted to negotiate the 

terms under which BellSouth provides transit service to the Small LECs (see 

McCallen page 2, line 14 through page 3, line 6). And Mr. McCallen 

affirmatively asserts that “BellSouth is willing to negotiate interconnection 

agreements with carriers addressing transit traffic service” (McCallen page 17, 

lines 9-10). But apparently neither has exercised its statutory rights as a 

telecommunications carrier to serve a request for interconnection under Section 

252(a)( 1) to trigger the statutory negotiation and arbitration timeline under 

Section 252(b)( 1) to establish a 25 1/252 interconnection agreement governing the 

post-1996 exchange of traffic between their networks. If a Small LEC uses 

BellSouth’s transit service to deliver traffic originated on the Small LEC’s 

network to a third-party interconnected with the BellSouth network, and 

BellSouth wants to get paid for the Small LEC’s use of the BellSouth network, 

then one of them should initiate the 251/252 process with the other. 

6 
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1 BLOCKING IS NOT AN ACCEPTABLE SMALL LEC ALTERNATIVE 

2 Q. Mr. McCallen states in his Direct Testimony that a Small LEC has 

3 alternatives to routing traffic originated by a Small LEC end-user through 

4 BellSouth’s network for delivery to a third-party end-user, including an 

5 alternative of “blocking” to prevent the Small LEC’s end-users from calling 

6 NPA-NXXs of any particular third-party carrier (McCallen page 5, lines 11- 

7 13; page 13, lines 6-9). Do you agree that a Small LEC should be allowed to 

8 block traffic originated by its end-users destined for a customer of Sprint 

9 Nextel or T-Mobile? 

10 A. No. The issue of when and how “blocking” may be appropriately used in the 

11 context of a CMRS - mral LEC interconnection scenario was addressed by the 

12 Tennessee Regulatory Authority ( “TU”)  in its recent Order entered in the case 

13 In re: Petition for Arbitration of CELLCO Partnership d/b/a Verizon Wireless, 

14 “Order of Arbitration Award,” Docket No. 03-000585 (January 12, 2006) 

15 

16 

(hereinafter “CELLCO Arbitration Order ”). 

The Tennessee CMRS-RLEC arbitration is a consolidated action that was 

17 initiated by five arbitration petitions originally filed by Sprint PCS (dWa Sprint 

18 Nextel herein), T-Mobile, Verizon Wireless, Cingular, and AT&T Wireless (now 

19 merged with Cingular) against a coalition of 21 rural incumbent LECs 

20 

21 

(“RLECs”). The Small LECs’ witness in this Florida Docket, Mr. Steven W. 

Watkins, testified in the Tennessee CMRS-RLEC case to advance substantially 

22 the same arguments on behalf of the Tennessee RLECs as he is testifying to on 

7 
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behalf of the Small LECs in this Docket. In Tennessee, it was the RLECs that 1 

2 contended that they should have a right to block traffic originated by a CMRS 

3 provider and transited by BellSouth to an RLEC. In determining the limited 

situation and manner in which blocking might be used, the TRA found: 4 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

The CMRS providers are carriers of a significant amount of local 
traffic. Cellular service may be used in emergencies and as a 
substitute for Coalition and local service. Considering the manner 
of use of cellular service, the Arbitrators determined not to adopt 
any policy that would put the flow of this trafic at risk. Therefore, 
the Arbitrators voted unanimously that traffic may be blocked and 
the Interconnection Agreement may be terminated only in the 
event of default of a non-disputed amount and upon a ninety-day 
notice. Further, before blocking traffic, a carrier shall obtain 
approval from the FCC, the TRA or some other governing body 
having the appropriate jurisdiction. 

17 CELLCO Arbitration Order, page 64 (emphasis added). A copy of the TRA’s 

January 12, 2006 CELLCO Arbitration Order is attached as Exhibit No. 18 

19 (BHP- 6). 

The exact same public policy reasons cited by the TRA in refusing to 20 

21 sanction the blocking of traffic originated by a wireless end-user are equally 

22 applicable in this case to prohibit the blocking of a Small LEC end-user’s calls to 

a wireless end-user. As a matter of safety, as well as day-to-day communications, 23 

24 Small LEC end-users need to be able be reach a wireless end-user in an 

25 emergency, as well as to communicate with another end-user that has opted to 

rely solely upon wireless service as a wireline service replacement. Clearly, 26 

27 blocking of any type is not an “alternative” that a responsible Small LEC should 

28 even contemplate using without prior approval of an appropriate regulatory 

8 
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authority, much less as a matter of course to gain a commercial advantage in lieu 

of exercising its 251/252 rights to seek and obtain an appropriate interconnection 

agreement with another carrier. 

SECTION I1 - DIRECT TESTIMONY OF STEVEN W. WATKINS 

RESPONSE TO SUMMARY STATEMENTS 

Mr. Watkins’ Direct Testimony includes a four point summary of his Direct 

Testimony (Watkins page 4, line 3 through page 5 line 7). Can you generally 

identify the points that you agree or disagree with regarding the positions 

Mr. Watkins lists in the summary of his testimony? 

Yes. With respect to Mr. Watkins’ numbered, summarized positions: 

1) Based upon my prior testimony, we both clearly agree that a tariff is not the 

proper mechanism to establish terms, conditions, and rates for BellSouth’s 

provision of transit service. There are aspects of Mr. Watkins’ underlying 

rationale that I disagree with as further explained in detail below. 

2) I disagree with Mr. Watkins’ position that the underlying operative tariff terms 

imposed improper obligations upon a Small LEC if it chose to use BellSouth’s 

transit service. On that point, I agree with BellSouth, as well as the TRA in the 

CELLCO Arbitration Order at page 24 and the authorities previously cited in my 

Direct Testimony (Pruitt page 19, line 18 through page 21, line 4), that it is the 

obligation of an originating carrier, including a Small LEC, to pay BellSouth 

when the originating carrier uses BellSouth’s network. 

9 
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3) I disagree with Mr. Watkins’ positions that Small LECs’ interconnection 1 

obligations are limited to direct connection at a point of interconnection on the 2 

3 Small LEC network, and that a Small LEC has no obligation to pay for transit of 

Small LEC traffic beyond an interconnection point on its network. The CELLCO 4 

5 Arbitration Order clearly explains that 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

, , , [by utilizing] the BellSouth tandem as opposed to their own 
tandem to handle the exchange of traffic between an IC0  and a 
CMRS provider, the IC0  members have in fact extended their 
networks past the existing POI to the tandem switch. Thus, the 
Coalition’s assertion that the Authority cannot require an IC0  to 
take financial responsibility for transport of CMRS traffic to the 
tandem switch must be rejected. As the networks exist, utilizing 
BellSouth’s tandem, the IC0  members have an obligation for the 
cost associated with utilizing the trunking facilities. 

(Id., page 29) (emphasis added). 

17 4) And, I disagree with Mr. Watkins’ position that an originating carrier may be 

18 compelled by operation of a “threshold mechanism” to establish direct 

19 interconnection with a Small LEC. 

20 
21 

MR. WATKINS’ RATIONALE REGARDING 
INAPPROPRIATENESS OF TRANSIT TRAFFIC TARIFF 

22 Q. Do you agree with any of Mr. Watkins’ underlying rationale for his 

conclusion that a tariff is not an appropriate mechanism to be used in this 23 

24 case? 

25 A. Yes. I agree with Mr. Watkins’ rationale that “[als a fundamental matter [the Act] 

contemplates that the terms and conditions of non-access interconnection 26 

27 arrangements between carriers should be the subject of a request, negotiation, and 

28 the establishment of terms and conditions in a contract that governs that 

10 
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relationship.” I also agree that the FCC’s T-Mobile Order cited in my Direct 

Testimony makes it clear that the FCC does not sanction the filing of tariffs to 

implement a carrier’s interconnection obligations. (See Watkins page 16, line 16 

through page 17, line 16 (emphasis added) and cf Pruitt Direct Testimony page 

25, line 18 through 27, line 10; page 18, lines 8-23; Pruitt Rebuttal Testimony 

page 5 line 4 through page 6 line 5). 

Do you disagree with any of Mr. Watkins’ rationale for his conclusion that a 

tariff is not an appropriate mechanism to be used in this case? 

Yes. Absent further clarification regarding what Mr. Watkins may have otherwise 

intended, I disagree with several statements he has made as part of his supporting 

rationale to conclude a tariff is not appropriate in this case. 

What is the first statement that you wish to address regarding Mr. Watkins’ 

rationale for concluding a tariff is not appropriate in this case? 

At page 17, lines 2 1 - 22 of his Direct Testimony, Mr. Watkins states that “proper 

arrangements should be put in place which address the rights and responsibilities 

of all the parties” (emphasis added), and ultimately goes on to further respond to 

a question that asks “[wlhat are some of the terms and conditions that must be 

addressed in a multi-party arrangement?” (emphasis added) (Watkins page 18, 

line 14 through page 21, line 13). 

I agree with Mr. Watkins that “proper arrangements should be put in place 

which address the rights and responsibilities” between BellSouth and a Small LEC 

that uses BellSouth’s transit service. And, as I have previously testified, it is 

11 
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incumbent upon the Small LECs or BellSouth to initiate 251/252 negotiations to 

establish such rights and responsibilities between the Small LECs and BellSouth 

regarding the Small LECs’ use of the BellSouth transit service to deliver traffic 

originated on the Small LEC network to a third-party. But, it is unclear to me 

from Mr. Watkins’ testimony if his use of the phrase “all the parties” or “multi- 

party arrangements” is intended to suggest that whenever BellSouth’s transit 

service is used the “proper arrangements” must be between all of the parties via 

the establishment of a 3-way interconnection contract between the Small LEC, 

BellSouth, and the third-party CLEC/CMRS carrier. If this is Mr. Watkins’ intent 

(as it was in the Tennessee CMRS-RLEC case), then I disagree with Mr. Watkins. 

The TRA expressly rejected the RLEC concept of a mandatory 3-party 

interconnection agreement in the CELLCO Arbitration Order, ISSUE 4, pages 25- 

27. The TRA found that nothing in the Act, FCC Rules or any FCC Order 

requires 3-party interconnection agreements, and the FCC actually discourages 3- 

party interconnection agreements. Thus, an originating carrier is required to 

negotiate an interconnection agreement with the transit provider, while the 

originating and terminating carriers negotiate a separate interconnection 

agreement that establishes the terms for traffic exchanged between their networks, 

including traffic transited indirectly. 

Is there another statement that you wish to address regarding Mr. Watkins’ 

rationale for concluding a tariff is not appropriate in this case? 

12 
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Yes. Mr. Watkins makes a further statement to the effect that the Small LECs 

need meaningful options “other than being forced into involuntary arrangements 

at the demands of CLECs, CMRS providers, and BellSouth” (Watkins page 17 

line 23 through page 18 line 2). I am not aware how either Sprint Nextel or T- 

Mobile has the ability to force a Small LEC into undefined “involuntary 

arrangements” or “demands” regarding the same. It is my understanding that 

Sprint Nextel and T-Mobile have met their obligations to negotiate a 251/252 

interconnection agreement with BellSouth as the transit provider. I further 

understand that in accordance with their respective practices, as well as per the 

FCC’s T-Mobile Order and 47 C.F.R. 520.11, they will likewise negotiate a 

25 1/252 agreement with any Small LEC that requests such negotiations, and they 

have. 

Is there any other statement that you wish to address regarding Mr. 

Watkins’ rationale for concluding a tariff is not appropriate in this case? 

Yes. Mr. Watkins’ rationale also included a statement to the effect that that the 

transit services provided by BellSouth to the CLEC/CMRS providers impose 

“additional and extraordinary costs on the Small LECs who were never part of 

any negotiation” (id. page 18, lines 5-6). 

Regarding the imposition of any “additional” costs to a Small LEC when 

traffic is exchanged in today’s environment, Mr. Watkins’ simply ignores the 

changes that are being implemented as a result of the Act. All LECs, including 

Small LECS, are now prohibited from “assess[ing] charges on any other 
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telecommunications carrier for telecommunications traffic that originates on the 

LEC’s network” (47 C.F.R. 51.703(b)). It is based on this rule that the Small 

LECs are responsible for the cost associated with the delivery of their traffic to a 

terminating network. 

Do you agree with Mr. Watkins’ characterization that the imposition of 

transit costs upon Small LECS would somehow constitute “extraordinary 

costs”? 

No. To the contrary and for several reasons, a transit cost should be regarded as 

an “ordinary” cost of doing business that applies objectively to all carriers in a 

competitive environment. First, to the extent a Small LEC uses BellSouth’s 

tandem switches to deliver its traffic to other telecommunications carriers also 

connected to the BellSouth tandem switches, it is a matter of competitive fairness 

that the Small LEC is expected to incur the same cost that any other carrier incurs 

to use the same functions. Second, BellSouth certainly does not have to provide 

the service for free and, it would be discriminatory on its face for BellSouth to 

permit the Small LECs to utilize BellSouth’s network without charge while 

charging CLEC or CMRS carriers not only for their own use of the BellSouth 

network but also the Small LECs’ use of the BellSouth network. Third, a transit 

cost arises from, and is equally applicable to, the Small LECs as part of the very 

rights that the Act grants CLECs and CMRS providers with respect to the 

exchange of traffic with Small LECs, Le.: 
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1) Under 47 U.S.C. 8 251(a) the Small LECs are required to provide the type of 

interconnection, i.e. direct or indirect, for the exchange of traffic as requested by 

the CLECKMRS provider; 

2) the Small LECs and CLECs or CMRS providers such as Sprint Nextel and T- 

Mobile are respectively compensated for the termination of traffic on their 

networks on a reciprocal, symmetrical basis as provided under 47 U.S.C. 6 

25 1(b)(5); 

3) the originating party pays all costs associated with delivering its traffic to the 

terminating network as provided by 47 C.F.R. 5 51.703(b) and the decisions 

implementing that rule; and 

4) the Small LECs are required to treat calls from their customers to the customers 

of Sprint Nextel and T-Mobile according to the LEC’s dialing parity obligations 

under 47 U.S.C. 8 25 l(b)(3) and 47 C.F.R. 6 5 1.207. 

Do you agree with Mr. Watkins’ inference that the Small LECs should have 

been involved in any prior interconnection agreement negotiations between 

BellSouth and either Sprint Nextel or T-Mobile with respect to BellSouth’s 

transit service? 

No. With respect to the past negotiations between Sprint Spectrum and BellSouth, 

I negotiated the interconnection agreement in question. No Small LEC was 

involved in such negotiations because, as also recognized by the TRA (CELLCO 

Arbitration Order pages 25-26), both the Act and the FCC contemplate a bi- 

lateral rather than a 3-party interconnection agreement. Further, to the extent 
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BellSouth agreed to deliver indirect traffic to Sprint Nextel, T-Mobile, or any 

other carrier for that matter, the very existence of such traffic was dependent upon 

the originator of the traffic (e.g. a Small LEC) choosing to route its traffic in such 

a manner that it transits BellSouth’s network. As a two-party bi-lateral agreement 

with Bellsouth, both the Sprint Nextel and T-Mobile interconnection agreements 

simply cannot, and do not, impose any obligations upon any carrier other than the 

parties to the interconnection agreement. 

Are there any additional statements that you wish to address regarding Mr. 

Watkins’ rationale for concluding a tariff is not appropriate in this case? 

Mr. Watkins also supports his rationale with a statement that the very 

BellSouth tariff that CLEGs and CMRS carriers, including Sprint Nextel and T- 

Mobile, oppose “would allow BellSouth, CLECs and CMRS providers to impose 

involuntary terms and effectively ‘trap’ the Small LECs into the tariffed service 

arrangement’’ (Watkins page 18, lines 12-13). The foregoing implies an intent on 

the part of CLECs and CMRS providers that, at least as to Sprint Nextel and T- 

Mobile, simply does not exist and it is not an accurate conclusion. To the 

contrary, Sprint Nextel and T-Mobile believe that interconnection carried out 

within the confines of the Act and supporting FCC rules eliminate these very 

concerns. 

BENEFITS OF TRANSITING TO SMALL LECS 

Regarding the existing BellSouth arrangements for transiting traffic between 

the Small LECs and the CLECs and CMRS providers, Mr. Watkins states in 
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his Direct Testimony that “[tlhe CLECs and CMRS providers have been the 

direct beneficiaries of these arrangements” (Watkins page 6, lines 5-6). What 

is your response? 

I agree that the CLECs and the CMRS providers have benefited fiom the 

transiting arrangements with BellSouth but only to the same extent that the Small 

LECs have benefited. The transiting arrangements have proven to be an effective 

means of exchanging traffic with other telecommunications carriers when the 

level of traffic does not economically justify a direct connection. However, 

BellSouth’s delivery of CLEC and CMRS traRic to a terminating Small LEC 

network is only half the equation. When used by the Small LEC, the very same 

arrangements provide the exact same benefits to the Small LECs to enable traffic 

to mutually flow in both directions between the parties respective subscribers. 

ECONOMIC IMPACT UPON SMALL LECS 
OF IMPLEMENTING CPNP REQUIREMENTS UNDER PCC RULES 

In his Direct Testimony Mr. Watkins characterizes BellSouth’s efforts to 

charge the Small LECs transit as a “new treatment [that] will impose a new 

cost to be imposed on the Small LECs that the Small LECs and the 

Commission never contemplated when the CLECs and CMRS providers 

established their arrangements with BeIlSouth” (Wsttkins page 8, lines 10- 

13). What is your response? 

The 1996 Act and the subsequent FCC rules to implement the Act unquestionably 

changed the dynamics of intercarrier relationships. The resulting changes to the 
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then-existing relationships were not, however, immediately implemented due to 

system and network limitations. 

Historically, when CMRS providers used BellSouth as a transit provider 

for termination of wireless-originated traffic to the Small LECs, due to the 

limitations of BellSouth’s billing system, the Small. LECs were actually paid 

terminating access by BellSouth for wireless intraMTA telecommunications 

traffic despite the inapplicability of the access regime to intraMTA wireless 

traffic. BellSouth, in turn, charged the CMRS providers an amount intended to 

recoup the access charges that BellSouth paid the Small LECs. Because the Act 

clearly provides that such traffic is non-access traffic subject to Section 251(b)(5) 

reciprocal compensation instead of access charges, the wireless carriers pursued 

negotiations with BellSouth that gave rise to the current “meet-point’’ billing 

arrangements that resulted in BellSouth’s ability to provide a terminating carrier 

industry standard 1 10 10 1 records to identify originating CMRS provider traffic. 

Once this was accomplished, there was no basis for BellSouth to bill CMRS 

providers for anything other than a transit charge for the transit functions provided 

by BellSouth to indirectly deliver CMRS originated traffic to a terminating 

carrier, including the Small LECs. Likewise, there was no basis under the Act for 

the Small LECs to bill, or BellSouth to pay the Small LECs, for the termination of 

intraMTA wireless traffic at all, much less at access rates. 

It is unknown as to why BellSouth has taken so long to pursue the Small 

LECs to collect transit charges associated with Small LEC-originated transit 
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traflfic. What is clear from Mr. Watkins Direct Testimony, however, is that the 

Small LECs were apparently perfectly content as long as they could reap 

inappropriate terminating access charges with respect to indirectly delivered 

intraMTA wireless traffic and utilize BellSouth’s transit service for free. (See 

Watkins page 8, lines 14-22 claiming that “[ilt was not until recently, with 

BellSouth’s filing of pending tariff terms, that the issue of potential charges to the 

Small LECs has arisen.”) Nevertheless, any delay by BellSouth does not alter 

what is required under the Act and its implementing rules. Neither the Act nor the 

rules regarding who pays transit are “new”, as demonstrated by the authorities I 

rely upon in my Direct Testimony and this Rebuttal Testimony. Various 

Commissions considering the same issue of “who pays transit” are coming to the 

same conclusion, Le., it is the originating carrier that pays the transit. 

To the extent that the Small LECs incur costs by complying with federal law 

that requires them to pay any transit charges associated with the Small 

LECs’ originated traffic, how should the Small LECs recover their costs? 

I agree with the Small LECs’ witness, Mr. Watkins, when he states on page 50 of 

his Direct Testimony that this might entitle the Small LECs to increase local rates. 

SMALL LECS’ REFUSAL TO ACKNOWLEDGE THE APPLICABILITY OF 
THE ACT’S RECIPROCAL COMPENSATION PROVISIONS 

TO INDIRECT INTERCONNECTION 

Q. Mr. Watkins states throughout his Direct Testimony that a Small LEC is not 

obIigated to either pay for transit service, or honor a CLEC or CMRS 

provider’s request for interconnection that contemplates a point of 
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21 

interconnection beyond the Small LECs’ network because the Act and its 

implementing rules do not require such action by a Small LEC. See e.g. 

Watkins page 4, lines 9-14 (no obligation to pay for transit service to deliver 

traffic beyond technically feasible interconnection point on Small LEC 

network to accommodate CLEC/CMRS request for such interconnection). 

What is your response? 

Read in the context of all of Mr. Watkins’ testimony, it is clear that the Small 

LECs’ position is that they are only required to enter into interconnection 

agreements that include the payment of reciprocal compensation when the CLECs 

and CMRS providers request direct interconnection (Le., the establishment of 

dedicated interconnection facilities between the parties’ respective networks). M i  

Watkins’ testimony suggests that the Small LECs do not agree that they have any 

obligation to enter into reciprocal compensation arrangements for traffic that is 

delivered on an indirect basis. I disagree with Mr. Watkins on his basic premises, 

that 1) the Small LECs have no obligation to pay for their costs for delivery of 

their originated traffic outside their network, and 2) that a CMRS provider must 

interconnect at a technically feasible point on the Small LEC network. 

Do the Small LECs have a duty to establish reciprocal compensation 

arrangements with wireless carriers? 

Yes. Within the Section 25 1 (b) second tier of interconnection obligations that I 

referred to in my Direct Testimony (Pruitt page 6 ,  lines 15-1 8), subsection 
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25 1 (b ) (5 )  provides a “duty to establish reciprocal compensation arrangements for 

the transport and termination of telecommunications .” 

Has Congress defined the term, “reciprocal compensation”? 

Yes. Reciprocal compensation is defined in Section 252(d)(2)(A)(i) of the Act as 

an arrangement “provid[ing] for the mutual and reciprocal recovery by each 

carrier of costs associated with the transport and termination on each carrier’s 

network facilities of calls that originate on the network facilities of the other 

carrier.” 

Has the FCC adopted rules that define and implement the scope of a LEC’s 

reciprocal compensation obIigation with respect to traffic exchanged with a 

CMRS provider? 

Yes. FCC Rule 5 1.701 (b)(2) defines the geographic scope of the Petitioners’ 

reciprocal compensation obligation to Sprint Nextel and T-Mobile to include 

“[t]eleco~unications traffic exchanged between a LEC and a CMRS provider 

that, at the beginning of the call, originates and terminates within the same Major 

Trading Area, as defined in Sec. 24.202(a) of this chapter.” Rule 5 1.701(b) (2) is 

commonly referred as the “intraMTA rule.” 

POINT OF INTERCONNECTION BEYOND THE SMALL LEC NETWORK 
FOR THE DELIVERY OF SMALL LEC ORIGINATED TRAFFIC 

Q. Do you agree with Mr. Watkins that a CMRS provider is required to 

interconnect at a technically feasible point in the incumbent LEC network 

before the Small LEC has any reciprocal compensation obligations? 
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No. The FCC’s First Report and Order and FCC rules clearly provide the 

framework for indirect interconnection, Le. the exchange of traffic without the use 

of dedicated facilities installed between the originating and terminating parties’ 

networks. The fact that a CMRS provider is not directly connected to a Small 

LEC does not mean that a 25 l@) ( 5 )  obligation does not exist between the two 

parties. Thus, the issue is not whether the parties are directly interconnected, but 

whether or not the Small LECs have a duty to interconnect on an indirect basis for 

the mutual exchange of intraMTA telecommunications traffic as defined in 47 

C.F.R. 51.701(b)(2). The plain language of section 251(b)(5) simply states the 

LEC has a duty “to establish reciprocal compensation arrangements for the 

transport and termination of telecommunications.’’ There is no dispute that 

intraMTA traffic exchanged between a CMRS provider and the Small LECs is 

telecommunications traffic, and there simply is no restriction in the Act that limits 

the duty to establish reciprocal compensation arrangements based upon whether 

the parties’ telecommunications traffic is delivered via a direct or indirect 

interconnection. See CELLCO Arbitration Order pages 13-1 8 (a m a l  LEG has an 

obligation to interconnect directly or indirectly, and the reciprocal compensation 

obligations of 251(b) ( 5 )  apply to traffic exchanged indirectly by a CMRS 

provider and a rural LEC). 

Mr. Watkins appears to contend in his Direct Testimony that since Section 

51.701(c) of the Subpart H Rules defines “transport” in the context of a 

transmission “from the interconnection point between the two carriers” then 
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a Small LEC is only responsible for costs associated with the exchange of 

traffic when such an interconnection point is established within the Small 

LECs’ network (See Watkins page 24 line 18 through page 29 line 11). What 

is your response? 

Mi. Watkins is attempting to interpret the rules so that a LEC is never responsible 

for any cost to deliver its traffic in the context of an indirect interconnection. In 

the CELLCO Arbitrution Order the TRA fully considered and flatly rejected Mr. 

Watkins assertion that the definition of transport does not contemplate an indirect 

network architecture that is subject to reciprocal compensation, and disagreed 

with the Small LEC’s specific interpretation of 47 C.F.R. 5 51.701(c) by finding 

‘“from the interconnection point between the two carriers’ ... just as easily, 

applies to the present situation where the parties interconnect through BellSouth 

and the interconnection point between the two carriers is BellSouth.” CELLCO 

Arbitration Order page 17. 

47 C.F.R. 551.701(c) and (d) provide the basic firmework for the 

components to be considered in the development of reciprocal compensation 

rates. The essential components required to complete a normal voice call in most 

LEC networks today are tandem switches, transport to terminating interconnected 

carriers, and terminating end office or equivalent facility switches. Reciprocal 

compensation rates are designed to recover the forward looking incremental costs 

associated with the terminating LEC’s components which are to be billed on a 

reciprocal and symmetrical basis between the originating and terminating carriers. 
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Are the same network components identified in 47 C.F.R. 8 51.701(c) 

Transport and (d) Termination used in a call exchanged between the Small 2 

3 LECs and the CMRS providers when the parties are indirectly 

4 interconnected via the BellSouth network? 

5 A. Yes. For an intraMTA call exchanged utilizing the BellSouth network, the 

involved components are 1) the BellSouth tandem switch, 2) the transmission 6 

7 facilities between the BellSouth tandem and the Small LEC switch, and 3) the 

Small LEC end office switch. Clearly, the components of the network defined by 8 

9 the rules are part of the network components discussed in this proceeding. The 

fact that an interconnection is “indirect” does not mean there is no transport and 10 

11 termination. 

SMALL LECS ARE RESPONSIBLE FOR DELIVERING TRAFFIC 
BEYOND THEIR EXCHANGE BOUNDARY NETWORK 

12 
13 
14 
15 Q. Mr. Watkins states in his Direct Testimony that “an incumbent LEC has no 

16 responsibility to deliver local traffic to an interconnection point that is 

neither on its network or to a point where the incumbent LEC is not an 17 

18 incumbent’’ (e.g. Watkins page 30, lines 18-20). What is your response? 

I disagree. This is yet another rural argument that was carefully considered and 19 A. 

20 flatly rejected by the TRA in the CELLCO Arbitration Order: 

The IC0 members currently have established points of 
interconnection (“POI”) with BellSouth at the furthest points 
within the IC0 members’ serving areas. As part of this 
arrangement, the IC0 members have opted, at this time, not to 
utilize their own tandem switching, but instead to use a BellSouth 
tandem switch that is located outside their serving areas. Because 
the ICOs have opted to utilize the BellSouth tandem as opposed to 
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their own tandem to handle the exchange of traffic between an IC0 
and a CMRS provider, the IC0 members have in fact extended 
their network past the existing POI to the tandem switch. Thus, 
the Coalition’s assertion that the Authority cannot require an IC0 
to take financial responsibility for transport of CMRS traf‘.Eic to the 
tandem switch must be rejected. As the networks exist, utilizing 
BellSouth’s tandem, the IC0 members have an obligation for the 
cost associated with utilizing the trunking facilities. 

CELLCO Arbitration Order, page 29. (emphasis added). 

Mr. Watkins suggests that the Florida Commission has previously 

“embraced the concept that the interconnection point for the exchange of 

traffic ‘would be at any technically feasible point within the ILEC’s 

network” and “cit[ed] Sprint’s comments about technically feasible point on 

the incumbent LEC’s network” (Watkins page 27, lines 16-22). What is your 

response? 

Review of the decision cited by Mi. Watkins reveals that it identifies CLECs and 

LECs as the participants. Additionally, the portion of the decision referred to by 

Mr. Watkins pertains to a CLEC’s right, within the context of a direct 

interconnection, to select a single technically feasible point on a LEG’S network 

to interconnect for an entire LATA. Accordingly, the decision has no bearing in 

this Docket which speaks to the central issue being addressed throughout 

BellSouth territory, i.e. in the context of an indirect interconnection, is a Small 

LEC obligated under the Act and implementing rules to pay for its use of another 

carrier’s network to deliver the Small LEC’s originated traffic to a terminating 

network? In two states that have addressed this issue, Georgia and Tennessee, the 

answer is clearly “yes,” and federal law compels the same result in Florida. 
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1 
2 

SMALL LEC PROPOSAL FOR TRAFFIC 
THRESHOLD TO DICTATE A DIRECT CONNECTION 

3 Q- 

4 

Mr. Watkins states in his Direct Testimony that ‘‘a reasonable level of traffic 

for a threshold would be the amount of traffic that constitutes one T-1 

5 amount of traffic usage” (Watkins page 41, lines 5-9), and that an agreement 

with BellSouth should “set forth terms under which tandem transit 6 

7 arrangements would not be available to carriers (e.g., above some potential 

threshold of traffic)” (id, page 20, lines 21-22). What is your response? 8 

9 A. I disagree, and the Commission should not establish such a mandatory threshold. 

Originating carriers should be permitted to determine when direct end office 

t r unks  (“DEOTs”) are justified based on the economics of route-specific distance 

10 

11 

and usage characteristics. As I stated in my Direct Testimony, “[tlhe 12 

13 determination of what is the best business decision for the originating carrier 

should be solely left to the originating carrier.” From a practical perspective, 14 

because the distance between the tandem and end office varies and transport costs 15 

are mileage sensitive, a fixed usage threshold, as proposed by Mr. Watkins, would 16 

17 require telecommunications carriers routing traffic on an indirect basis to establish 

DEOTs without regard to the specific cost variations associated with distance- 18 

19 sensitive transport costs. Carriers should be permitted to make efficient, economic 

20 trunk decisions on a route-by-route basis. 

Has this issue been addressed by the FCC? 

Yes. In Petition of WorldCom, Inc. Pursuant to Section 252(e) (5) of the 

21 Q. 

22 A. 

23 Communications Act for preemption of the Jurisdiction o j  the Virginia Stute 
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1 Curporution Commission Regarding Interconnection Disputes with Verizon 

2 Virginia, Inc., and for Expedited Arbitration, CC Docket Nos. 00-218, 00-249, 

3 and 00-251, Memorandum Opinion and Order, 17 FCC Rcd 27039, paragraph 88 

4 (2002), the FCC rejected the establishment of a DEOT threshold in an 

5 interconnection arbitration order. The FCC stated: 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

[w]e reject Verizon’s proposed language to AT&T and Cox 
requiring the establishment of direct end office trunks when traffic 
to a particular Verizon end office exceeds a DS-1 level. It appears 
that competitive LECS already have an incentive to move traffic 
off of tandem interconnection trunks onto direct end office trunks, 
as their traffic to a particular end office increases. Indeed, it would 
appear that, just like Verizon does, competitive LECs have the 
incentive to move their traffic onto direct end office trunks when it 
will be more cost-effective than routing traffic through the Verizon 
tandems. The record indicates that competitive LECS already 
move their traffic onto direct end office trunks as their traffic 
volumes increase. 

Not only would a threshold be contrary to FCC precedent, there is simply 18 

19 no reason to require one. If, for example, a Small LEG is originating a sufficient 

20 volume of traffic that it believes warrants a direct interconnection, 

21 notwithstanding a differing view of Sprint Nextel or T-Mobile, under the T- 

22 Mobile Order the Small LEC can always request negotiation of a 1-way direct 

23 facility to be paid by the originating Small LEC for the delivery of the Small 

LEC’s traffic. Imposing a mandatory threshold where Sprint Nextel or T-Mobile 24 

25 does not choose to install one, however, is akin to dictating when a Small LEC 

26 must subtend BellSouth. As M i  Watkins states in his Direct Testimony, 

27 “BellSouth has no more right to dictate to the Small LECs end officehandem 

28 subtending arrangements than the Small LECS have such right to dictate such 
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1 network decisions to BellSouth” (Watkins p. 11, lines 20-23). The same is equally 

2 

3 

applicable with respect to dictating network arrangements between a Small LEC 

and Sprint Nextel or T-Mobile. 

4 BELLSOUTH CAN COlVl”GLE TRAFFIC ON A COMMON TRUNK 

5 Q. Mr. Watkins asserts in his Direct Testimony that “BellSouth has no 

6 automatic right to commingle third party traffic with BellSouth’s access or 

7 local traffic” (Watkins page 40, lines 13-14). What is your response? 

8 A. I am not aware of anything under the Act that prohibits BellSouth from 

9 

10 

commingling the transit traffic originated by multiple third-parties over the same 

tnznk group for delivery to a Small LEC network. There is no technological 

11 

12 

reason to prevent commingling, it is a cornmon industry practice, and promotes 

economic efficiency. Indeed, being able to commingle traffic is one, if not the, 

13 

14 

essential function that a historical Feature Group C trunk (over which transit 

traffic is typically delivered) was designed to perform. Further, requiring the 

15 establishment of separate and distinct trunks to run “through” the BellSouth 

16 network is the hct ional  equivalent to mandating direct interconnection between 

17 a third party and a terminating Small LEC network, which is contrary to an 

18 interconnecting carrier’s right under the Act to choose whether or not to directly 

19 interconnect with a Small LEC network. A common pipe also works efficiently in 

20 the opposite direction, allowing the Small LEC to bundle its outbound traffic on a 

21 single facility, gaining economies of scale. As long as Bellsouth can properly time 

22 the calls, and supplies a terminating carrier, upon request, industry standard 
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1 11 01 01 records that enable the terminating carrier to rate and bill such calls, 

BellSouth should be permitted to continue this practice. (See CELLCO 2 

3 Arbitration Order page 32-34.) 

4 
5 
6 
7 Q e  

SMALL LEC PROPOSAL TO INCLUDE ENFORCEMENT ACTIONS 
AGREEMENTS BETWEEN BELLSOUTH AND A SMALL LEC 

Mr. Watkins suggests that an agreement between a Small LEC and 

8 BellSouth should have terms that “requires the tandem operator to take 

9 enforcement actions against other carriers with which the tandem provider 

10 has a transit traffic arrangement in the event of default o r  non-payment by 

11 such carrier (again, for components of traffic that are subject to reciprocal 

12 compensation” (Watkins page 21, lines 1-4). What is you response? 

I previously testified in this Rebuttal Testimony that, as a two party bi-lateral 13 A. 

14 agreement with BellSouth the respective Sprint Nextel and T-Mobile agreements 

simply cannot, and do not, impose any obligation upon any carrier other than the 15 

16 parties to the interconnection agreement. For the same reasons, there is no basis 

for an interconnection agreement between BellSouth and a Small LEC to include 17 

18 any terms dealing with the “enforcement” of the relationship between Sprint 

Nextel or T-Mobile and a Small LEC. Any issues associated with default or non- 19 

20 payment must be covered by terms within the respective interconnection 

21 

22 

agreement between a Small LEC and Sprint Nextel or T-Mobile that has been 

negotiated or arbitrated pursuant to the Act and the FCC rules. 

COMMISSION ACTION 23 

24 Q. What action do you beiieve the Commission should take in this Docket? 
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The Commission should enter an Order that holds: 

1) BellSouth’s Transit Traffic Service Tariff is invalid under federal law, and 

withdraws approval of such ta r ic  

2) To the extent any carrier, including a Small LEC, utilizes BellSouth’s Transit 

Traffic Service and BellSouth wants to be paid, then BellSouth needs to issue a 

1 A. 

2 

3 

4 

5 

request for negotiation to such LECs to negotiate and, if necessary arbitrate, a 6 

7 25 1/252 interconnection agreement between the two parties; 

3) Under the FCC’s Calling Party Network Pays (“CPNP’’) rule, the party that 8 

originates transit traffic is responsible for compensating the transiting party for 9 

providing the transit service; 10 

4) An incumbent LEC’s transit service is an interconnection service subject to the 

negotiation and arbitration provisions of 25 1 /252, including the TELRIC pricing 

11 

12 

standards, and the Commission should make a determination of what BellSouth 13 

14 can charge as its Florida TELRIC transit rate; 

5) BellSouth may combine traffic over the sarne trunk provided a) the calls can be 15 

properly timed, and b) BellSouth supplies to a terminating carrier upon request 16 

industry standard 1101 01 records that enable the terminating carrier to rate and 17 

bill such calls; 18 

19 6) It is a matter of a carrier’s network management business judgment, as well as 

its right under the Act, to decide when to directly interconnect with a Small LEC 20 

and therefore, it is inappropriate to mandate direct interconnection based upon a 

specific threshold of any kind; 22 
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7) Whether intraMTA traffic is directly or indirectly exchanged between CMRS 

providers and Small LECs, such traffic is non-access telecommunications traffic 

subject to mutual, reciprocal compensation under 47 U.S.C. 8 251 (b) ( 5 ) ;  and, 

8) A Small LEC is required to provide dialing parity to directly and indirectly 

interconnected carriers. This means the Small LEC will program its switches to 

enable its end-users to dial a CMRS “PA-NXX associated in the Local Exchange 

Routing Guide (“LERG”) with the exchange of the Small LEC, or with another 

incumbent LEC with whom local dialing exists (e.g. non-toll, 7 or 10 digit 

dialing), in the same manner the Small LEC end-user would dial another wireline 

end-user of the Small LEC or other incumbent LEC with whom local dialing 

exists. 

Does this conclude your Rebuttal Testimony? 

Yes, it does. 
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This matter m e  before Chairman Pat Miller. Dimtor Deborah Taylor Tate and Director 

Ron Jones of the Tciinessec Regulatory Authority (the “Authonty” or ‘‘TRA”), serving ils thc 

arbitration panel in this docket, on January 12, 2005 for tins1 deliberations,addressing issues 

raised in thc arbitration of interconncetion a g m e n t s  between certain commercial mobile rad10 

service (“CMRS”) prowdcrs‘ and the Rursll Coalition of Small Local Exchange C~mcrs and 

Cooperatives (the ”Coalition” or ”IC0 members”)? 

1 .  FACTUAL AND PROCKDURAL Hlslowv 

On November 6.2003, Verizon Wireless, Cingular Wireless, AT&T Wireless, T-Mobile 

and Spnnt, each a CMRS provider. individually filed a Petition for arb it ratio^^.^ Each petition 

requested that the Authority assist in matters relating to the negotiation of m Interconnection and 

Reciprocal Compensation Agreement between the aforementioned CMRS providea and 

members of the Coalrtion. Each petition further explaincd that although the Coplition is made up 

of twenty-one independent companies, thc negotiations have been conductcd jointly. As such, 

the CMRS providers asserted that it would be an unneccssary burden for theiTRA to conslder 

tndividual petitions tiom each ofthe twenty-one IC0 members. 

’ CELLCO Partnership dlhla Venzon Wirelw (“Venzon Wiwl~w”). BellSouth Pcrsonal Communications, LLC, 
Chattanooga MSA Limited Partnership (collccuvcly ‘‘Cmnplar Wireless”), ATEL‘ Wrrettss PCS, 1.LC #!a 
AT&T Wireless pAT&T Wircleirs“). ’)‘-Mobile USA, Inc (T-Mobile”), and Spnnt SpectNni 1- P cWa Spnnt 
K S  ('Sprint") 

a The Coahtion is compwd of the followng conrpanies Ardmore ‘I’elcphone Company. Inc . Ben Loniand Rural 
Telephone Cooperatiw. Inc , Bledsoc Telephone Cooperatwe, Ccnturyl’el of Adamuvdk,’ Inc . CeniuryTcl of 
Claiborne, hc . CenluwTel of Oolrewah-Collegedale. Inc . Concord Telephonc Exchange. Inc ; Crockett 
Tclcphone Conipany. lnc . DcKalh Telcphonc Cooperative. Inc., Ihghland Telephe, Coopcratwe. Inc . 
Huntphreys Counly Telephone Company, loretto l’clephone Company. lnc Millington l’elcphone Company, 
North Central Telephone Cooperitwe. Inu . Pcoples Telephone Company, Tellico Telephone Company. Tcnnesm 
Telephone Company: Twin Lakes Telephone Cooperahvc Corporahon, Unitcd Telephonc Company, West 
’I’enncssee Tclcphonc Company, lnc , and Yorkmllc Telephone Cooperative 
In Iy’ Pmmn jbr. .4rbrrrtrrron qf CELLCO l.”nclrship d/b/u Yenmi lb-ele.u, Docket No 03-00585 (Nowniber 
6, 2003); b r  iy! Pefition .for Arbrtrntion or BellSouth hhbilr ty  LLC. BellSou!h Personal Cornmniiicuirons. U C ,  
Clrutlunoogu MT.4 LmrIed Yortllershtp, Collwwely rUb/a Crrtgirltw IRrcless. Docket No 03-00586 (Nowmber 6. 
2003), In rc Pvtrtrvn ,for Arhrtrirrron oj’rl T& T RSrrlfss PCSo U C  d/b/a A T&T Wir&~9, Dockt No 03-OOS87 
(Noveniber 6. 2003). I n  n’ Pehtiorr.fir. Arbrrrcrhun oj’T-Mobile USA, Inc . Docket No 03-00568 (Noxmher 6, 
2003). and In re Prtttron . f i r .  Arbrrrurron of Spniri Spectricm 1. P d h h  Sprrnt YCS. Docket No 03-00589 
(November 6.20031 
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On November 18,2003, Verizon Wireless, on behalf of the CMRS providers and the IC0 

inaiibers joititly, tiled a motion in Docket No. 03-00585 requesting that thc TRA consolldutc all 

fivc pehtions for arbitration (Docket Nos. 03-00585, 03-0586, 03-00587, 03-00588, and 03- 

00589) into one Arbitration Procctuling.‘ 

On Deccmber I ,  2003, the Coulltion filed its response to the p~titions.~ In the rcsponse 

the IC.0 members explained that these arbitrations are bcfore thc Authonty as a result of the 

Genenc Universal Service Docket (Docket No. 00-00523) and urged the AuFonly to considcr 

the totality of the circumstances that havc resultcd in thc NbitrdtiOn pctihons. The issue, 

according to the IC0 members, IS the “indirect” interconnection of traffic betwcen CMRS 

providers and the IC0 members’ networks. Thc IC0 members stated that while they have no 

objection to reawnable terms of intcxwnncction, BellSouth Telecommunications, hc. 

(“BcllSouth”) and the CMRS providers have attempted to impose tams and concbtions on thc 

1CO membcrs that haw not bwn adopted through appropnatc interconnection proceedings.’ 

i 

On December 8, 2003, during a rcylarly scheduled Authority Confkence, Chairman 

Deborah Taylor Tate mnschlatcd all of the Petitions for Arbitration into the first docket opcned, 

Dockct No. 03-00585. During the December 8,2003 Conference, the panel &signed to Dockct 

No. 03-00585 votd unanimously to accept the Pebtions for Arbltration. ’I‘he pmcl also 
: 

designated thanselves as Arbitrators and appointed Gaieral Counsel or his dekgnee as the Pre- 

Arbitration Officer to hear preliminary matters prior to the Arbitration. 

The Pre-Arbitration Officer convened a Status Confmnce on February 23, 2004 during 

which the parties discuss4 a waiver of the statutory ninemonth deadline, the filing of a motion 

2 
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addressing the participation of BellSouth in this docket and a proposed prbcedural schedule 

which prowded for two rounds ofdrscuvcry and thc submission of prefiled tcytimony. 

On March 4, 2004, the Coalition filed its Prelimiiiap hdolion to Dis~ltzss or. ln the 

Alienlame, to Add arr Indispensable Pwp ("'Motton to Drsniiss"). In the Motlbri to Disnrtss, the 

IC0 membcrs asserted that because this matter involvcs the existing indirect intmmnncction 
I 

trunk provided by BcllSouth and merely sceks new tenns to that cxistmg arrmbcment, BdlSouth 

should be made a party to this proceeding, thus creating a threc-party interconqection ugeemcnt. 

According to the Coalition, BellSouth's ahsencc from this procceding would force thc. Authority 

to impose intcrconncction terms and conditions that are inconsistent w t h  interconnection 

requirements established by fdcrd statutes and reguliibons of the Foderal ' Communications 

Commission ("FCc"),7 Thus. the Coalition asserts that such an imposinon would be beyond the 

scope of the authority of the TRA in arbitratmg interconnection agrements, The IC0 members 

asserted that for this reason the arbitrations should he dmnissed. 

On March 12, 2004, BellSouth responded in opposibon to the Coalition's Motion to 

Dis?riiss.* BellSouth asserted that at no point have thc IC0 members indicat'ed that they took 

ISSUC with the request of CMRS providers for arbitration To the contrary,. after a senes of 

negotiations it appeared as if all parties involved had agreed that, if left unresplvod, thls matter 

would be arbitrated. BellSouth argued that the Authority has previously recogntzd arbitrations 

as two-party mattcrs; the instant proceeding is not a threeparty arrangcnient nor does any law 

exist in support of such; the IC0 members have previously entercd into interconnection 

3 
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agreemcnts with CMRS providers without the involvement of BellSouth; and, finally, this 

Arbitration is proper and should not be dismi~sed.~ 

On March 12, 2004, the CMRS prowders responded in opposition to the Coalrtion's 

' Motion to Dismlss '* The CMRS providers q u e  the appropriateness of the arbitration, pursuant 

to 47 U.S.C. 4 252 of the Tclecomunications Act of 1996 (the "Act"), has already been 

determined by the Authonty and a p e d  to by the parties. The CMRS providers point to the 

May 5,2003 Hcaring Officer Ordcr in Docket No, 00-00523 which includes language that if the 

parties failed to reach agreement, arbitration could be contemplated." The CMRS provlders 

further assert that thc TRA has a statutory requirement to arbitrate all "open issues" and that no 

legal authonty exists to support the request to make BellSouth a party. Finally, the CMRS 

providers assert that BellSouth is not an indispensable party and that the Motion to Dismiss 

should be denied as untimely. 

On April 12,2004, the Pre-Arbitration Officer In this docket issued an order denyng the 

Coalition's Motion to Dismiss. In the Order Denying Molron, the Pre-Arbitration Officer 

concluded that, pursuant to 47 U.S.C. $ 251(a)( l), the members of the Coalitzon and the CMRS 

providers are required to interconnect, eithcr directly or indirectIy, mth all other 

telecommuniciitions a m e m  and, to accomplish interconnection, the Coalition members, as local 

exchange earners, have a duty to negotiate in good faith in accordance with the requirements of 

the Act.12 There IS no provision in federal law for including additional parties in the negotiation 

process. '' 

' I d  at 2-4 '' CMRS Provrdm ' Response to the Ruml Coufttron qf SnuN LECs cmcl Cotpiwtives' W m i r z c ~ p  Momn 10 
Drsmrss or. in ~ I J F  rfliermiriw. Add OR Indispnwctbie Pnrp ("CMRS Rmpunw'l (March 12,2004) 

I 1  CMRS Rcsponso, p 3, quohng Order Grunlmng Conditional Stay, Contvjtif?ig Abq~uncc. and Granting 
Intcrvcnwns. In re Geacric Docket Addressing Rum1 Unrwr.wi Scwrcc, TRA Docket NO 00-00523. p 5 (May 
5,2003) '' Order O?nyitrg Motion, p 6 (Apnt 12,2004) 
ici 
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Thc Pre-Arbitration Officer ruled that the Coalition failed to adequatcly support Its 

request to join BellSouth as a party to this arbitration bemuse it failed to prove that BellSouth is 

necessary to a resolution of the matter at hand, Based upon thc bona fide rGuests to negotiate 

interconnection and reciprocal conipcnsation ageements, mcmbers of the Coalition are obligated 

to intcrconnwt, either directly or indirectly, with the CMRS providers. q e  Pre-Arbitration 

O%ca found, I 

Whether the exchange of h a c  between two such carriers is direct or indirect VI$ 
the BellSouth network, explicit in federal law is thc duty of each’ Coalition 
membcr to emh CMRS provider, as the requesting camer, to avange for 
reciprocal compensation. 

Spoclfically, the Pre-Arbitration Officer concluded, 

To this end, federal law imposes no compcnsation obligations on my third my, 
including BcllSouth over whose network the traffic IS bcmg exchanycd. 
Notwithstanding any agreement betwcen BellSouth and the other csrritys f o ~  the 
use of the BellSouth nctwork, each Coalition mcmber must still provide tor the 
exchangc of traffic with each CMRS powder. For this specifiq purpose, 
BellSouth is an unnccessary third party and need not be joined in this,particular 
a&itration. I s  

I 

The Prc-Arbitration Officer also concluded that TRA Rule t220-1-2-.03(30( allows the 

dismissal of B complaint or petition for “failurc to join an indispensable party.” Nevertheless, 

because BellSouth is not an indispcmsable party to tlic arbitmbon, the Coaljtion’s &forinn 10 

Durniss was denied,’6 

Thereaftcr, the Prc-Arbitration OtXcer entered an Order esqablishing 8 niadificd 

proccdural schedule for discovery and pre-filed testimony and setting the arbitiation heanng for 

August 9-12, 2004.” The parties engaged in discovery in advance of submittmg pre-filed 

testimony. On June 3,2004, the CMRS providers submittcd prc-filed dircct t&hmony h m  SIX 

5 



. -  

Docket Nos. 0501 19-TP and 050125-TP 
Witness: Pruitt 

Page 9 of 71 
(BHP-6) Exhibit No. 

witnesscs: Marc B. Sterling for Verizon Winless, Greg Tedesco for T-Mobile, Suzanne K. 

Nieman for AT&T Wireless, William Brown for Cinylar Wirela,  Billy H. Piuitt I for Spnnt and 

W. Craig ConwelI for Venzon Wircfess, Cingular Wireless, AT&T Wireless and T-Mobile. The 

IC0 members submitted prefiled direct testimony on Junu 4,2004 from one witness, Steven E. 

Watkins. On June 24, 2004, the p d e s  submitted pre-tiled rebuttal testimony." On July 26, 

2004, the Final Joint Tssues Matnx was submitted by the parties wherein the: parties explained 

that thcy had deleted IC0 Issues 1 and 3. 

Arbitration Hearing 

The Hcanng in this proceeding commend on August 9, 2004 b e h e  the panel of 

Arbitrators: Chauman Miller, Director Tate and Director Jones. In attendance at thc Hemng 

were the following parties as represented by counsel: 

AT&T - Henry Walker, Esq., Boult, Cummings, Conners & Berry, P.O. Box 
198062, Nashvillc, TN 372 19-8062. 

Vcn'mn Wireless - Melvin J. Malone, Esq. and J. Barclay Phiilfps. Esq, Miller 
& Martin PLLC, 1200 One Nashville Place, 150 4'h Avenue, North, Nashville, TN 
37219-2433; and Elaine D. Critides, Verizon Wireless, 1300 I. Street, N.W., 
Suite 400 West, Washington, D.C. 20005. 

Sprint PCS - Edward Phillips, Esq., Spnnt, 141 11 Capital Boulevard, Wakc 
Forcst, NC 27587-5900; and Charles McKee, Sprint PCS, 6450 Sprint Parkway, 
ld Floor, Ovcrland Park, KS 66251. 

Coalition - William, T. Ramsey, Esq,, Neal & Hmel l ,  150 FourtH Avenuc, 
Suitc 2000, Nashville, TN 372 119-2498; and Stephen G. Kraskin, Esq., Kraskin, 
Lcsse gL Cosson, LLP, 2130 t. Street. NW, Suite 520, Washington, DC 20037. 

I 

Cingular Wireless - Paul Waiters, Jr., Esq., 15 E. First Street, Edmond, OK 
73034. 

During the four-day heanng from August 9 through August 12, 2004, the Arbitrators heard 

testimony related to CMRS providers' lssuc Nos. 1 through 18 and fssuc Nos. 2 and 4 through 

'' The CMRS pmwdm filed the rebuttal tesumony of Marc I3 Stmlmg. William Brown. Billy H Pruiu and W 
Crag Conwell, while thc Coalition s d " t e d  rcbuttal tcstlmony h m  Steven E Watkim 1 
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10 of the Coalition. The parties filed post-hearing bnefs and supplemental testimony. The 

Arbitration panel deliberated on these issues as well as 8 preliminary issue at a public meeting on 

January 12,2005. 

Prelfminarv Issue: Whether the issues in this docket rwarding indirect interconnection 
and recbrocal comoensation are subject to compuIso~ arbitration under 8 252 of the 
Fcderal Tclecommnnications Act. 

Position of Partig I 

The IC0 membms argpc that the Authonty does not have thc jurisdicpon to decidc this 

matter because the issues in contention involve an existing indirect mterconnection and the FCC 

has only established rules for direct interconnect~on.'~ The IC0 mcmbers state that 47 U.S.C. 

1 .  

$252(c} is the basis of authority for what the T U  can and cannot decide within the scope of an 

arbitration and provides that the Authority can only ensure that the resoluhon of m arbitration 

meets the requirements set forth m Section 251 of the Act and in regulations'prescribd by the 

FCC. The Coalition maintains that because the FCC has not established rules specific to 

indirect interconnection withm its rules far mterconnectton the Authonty is beyond its 

junsdiction rn imposing rules." 
I 

According to the IC0 members. proof that no FCC rule exists wth kcgd to indirect 

interconnection is provided by BellSouth's petition to the FCC dated June 4, 2004, in which 

BellSouth asks for clmfication with regard to third-party transit situations. Specifically, 

BellSouth asks that it not be obligated 10 provide this function; that originating and terminating 

cmers be hcld liable for compensation; and that il transiting m e r ,  such :as BellSouth, be 

entitled to a fee for the use of its network." 

I 

I 

~ ~- 

'* Tramcnpt of Proceedings, Y I ,  pp 15-1 6 (August 9.2004) 
"Id at 17-18, refcrencmg47 C I; R. 51 701 etscq 
'I ~d at 19 
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Thc IC0 members continuously assert that BellSouth is a necessary party to these 

proceedings and insist that coniplcte relief cannot be afforded if no rules exist ‘on the obligations 

of a transit providcr such as BellSouth. As an example, thc IC0 members question how a 

Coalition inember would cut-affthe defaulting party’s traffic in the event of non-payment of fees 

due a Coalition member.22 

The IC0 membcrs fhther argue that only those terms and conditio& consistent with 

interconnection standards established by statute or the FCC can be tmposM as a result of 

arbitration unlcss both parties voluntarily submit the issues to be arbitratdd: They assert that 

simply because the CMRS providers raised issues for arbitration and voluntaniy submitted those 

issues does not render those issues subject to arbitration. The Coalition cites an I l l h  Circuit 

Court of Appeals decision in which the Court reversed a lower court holding that if a state 

commission arbitrates any open issue there is no limit on what subjects the incumbent must 

negot~ate?~ Furthennore, the Court stated that such a holding is contrary to d e  Act, which lists 

I 
I 

! 

I 

only a hmjted number of issues on which incumbents are requid to ncgobaie. The Coalition 

insists that Its members have not voluntarily submitted any issues to arbitra0on:beyond the scope 

of established interconnection standards.” I 

The CMRS providers a& that Section 251 (a) of the Act obligates telecommunications 

carriers to interconnect either directly or indirectly and the traffic that is exchaFged indirectly is 

done so through n third party. The Act further requires that whcn wireline camers exchange 

local traffic they in  turn pay each other reciprocal compensabon and when long’dishnce traffic IS 

I 
I 

carried they pay and collect access charges. In the casc of wireless cameffi, local calfs rue 

ICI at 20. ’’ Pmz-Ifcartrig Rrp!~: B n e f  of the Rural Coalirioii oj.SmnN LECs arid Coopemrrves. pp 4-5 (October 5, 1004). 
referencing MCI Teleuumntuniuitrons Corparurrun IJ BalISoirrlr Telrcomtnrmrcation~, bic . 298 F 3d 1269. I274 
( I 1 * cir. 2002) 

24 id 
I 
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defined in terms of metropolitan trading areas (“MTAs”) instcad of service areas. The FCC 

requires that all traffic orignatcd and teminated within the m e  MTA be considered local and, 

thus, subject to reciprocal compensation.25 

The Ch4RS providers maintain that all intraMTA m f i c  IS subject to reciprocal 

compensation bascd on forward-looking costs and that, with regard to reapro’cal compensatron, 
! 

the FCC has held that the calling party network pays the rcciprocal compensation. Therefore, the 

CMRS providers argue that the carrier whose customer initiates the call must pay the cost to 

deliver the traffic to the network of the termtnating carrier and pay the appropriate rcciprocal 

compensation .26 

Findings of Fact and Conclusfons of Law I 

The preliminary issue in this arbitration is whether reciprocal compensation 1s applicable 

to an indirect interconnection mangement utilizing the common trunk group of a third party to 

indirectly connect the originating and terminating parties. 

The TRA has rcjected the IC0 members’ claim that this matter is inappropriate as a 

Section 252 arbitration proceeding. This matter came to the Authonty as a dmct result of 

Dockct No. 00-00523. In Docket No. 00-00523, the Hearing Officer ordeH thc parties to 

continue negotiabons and stressed that a settlement of the matter was in the best interest of all 

parties. The Order was clear that if the IC0 members could not reach a settlement with the 

CMRS providers then the Authonty may be called upon to arbitrate Isputh The 

CMRS providers then petiboned the Authority to arbitrate the matter, and the Authority acceptcd 

the arbitrabons and all the issues raised therein?’ 

Ls T m n p t  oEPwedings, v I,pp 8-10 (August 9,2004). see47 C.FR $$TI 701(b)(2) and51.703 (2004) 
11 Transcript of Proceedings, v I, p I1 (August 9.2004 
” See In re Genenc Docket Addressmg Rum1 Unrrvrml Snlce, Docket No 0040523. Order Chnf tng  

’* Petitmi ot’Venzon. Petitron of T-Mobde, Petltion of &gular, Pehtron of  AT&T (November 6 . 2 0 3 )  Petition OF 
Conditro?id Slay, Continuurg Abeyunce. and GMfltiRg Inrenmtion, p 5 (May 5,2003) 

Spnnt (November 7,2003) Order AccPpting Pctriio)rs,/or Arbrfrcrrion (Apnl 12,2004) 
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This position is supported by federal statutes and FCC decisions. The IC0 members and 

the CMRS providers arc telccommunications wrr~crs.~~ Thc compulsory arb&ation prowsions 

in Section 252 of thc Act apply to all telecommunications cat~iers.~' As telecommunications 

carriers. the parties havc the duty to interconnect, directly or indirectly, with one an0ther.j' As 

local exchangc carriers ("LECs"), the IC0 members have the obligation to establish reciprocal 

compensation arrnnyenients for the transport and termination of telecommunications.)' 

In its Local C'wipdtiotr Order, the FCC statcd: 

Under section 2Sl(b)(5), LECs have a duty to establish reciprocal compensation 
arrangements for thc transport and terminaoon of "telecommunications." Under 
section 3(43), "[tlhc term 'telecommunications' ineans the transmwsion, betwccn 
or among points specified by the user, of infanilation of the user's choosing, 
without change in thc form or content of the intonnation as sent and roceivcd." 
All CMRS providers ofkr telecommunications. Accordingly, LECs are;obligated, 
pursuant [footnote omitted] to section 251(b)(5) (and the corresponding pncing 
standards of section 252(d)(2)), to enter into rcciprowl compcnsation 
arrdngements with all CMRS providers, including paging prowders, for thc 
transport and termination of traffic on each other's networks, pursuant to the rules 
governing reciprocal compensation set forth in Scction XLB., bc10w.~~ 

Section 252 of the Act states that upon receiwng a request for interconnection, services. 

or network cl~ments pursuant to Section 251, a LEC may negotiate and enk,er into a bindiny 

Bctwcm the I 351h and f60* day (inclusivc) aftw the datc when the LEC receives a 

I 

I 

request for negotiation pursuant to Section 252, the carricr or any party tcr the ncgotiatian may 

pctition the state commission for arbitration of any open issues '' 
. '  

I 

IO 
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Section 252(b)( I )  provides 111 part that any party to the negotiation of an agreement under 

The term “any section 251 ‘*may petition a Stntc commission to arbitratc any open 

open issues” has. however, been limited by the courts such that it docs not include anvthinq on 

any subiect. In MC/ Telecommunications Corp. v. BollSoiit~i Telecontmiinrcutions, hic., thc court 
I 

stated, “lf thc [state commission] must arbitrate any issue raised by a moving party, then there is 

effectively no limit on what subjccts the incumbent must negotiate. This is contrary to the 

scheme and the text of that statuto, which lists only a limited nuinbcr of: issues on which 

incumbents are mandatcd to negotiate.‘”’ Furthcr, the court upheld o state commission’s 

authority to arbitratc MCl’s request that an enforcement mechanism be included in its 

interconnection agreement with BellSouth because thc requcsted proviaun fell within the rcalm 

of “condihons . . . requircd to implemmt” the agrment  under Swtions ’252(b)(4)(C) and 

2 52(c), 3x 

The United Stiltes District Court for Minnesota in US West Commiiriications, hc.  1) 

Mimmotn Aiblic Utilities Co,r1rmiss20n~~ addressed the issue of whether a statc cominiwion has 

the authonty to include the issue of the billing of transit traffic in an arbitratton under Sections 

251 and 252 of the Act. The US West Court statcd that “the language of 252(c)(1) . . . does not 

confine the resolution of the issucs to the requircments of 251’” and stated that “[tlhe p&ies c ~ u l  

bring any unresolved intercorutectiort issue before thc state commission for arbitrationq4’ 
I 

The IC0 members, as rural tclephonc companies, have no duty to nestrate pursuant to 

Section ‘251 (e) except under vcry namw conditions 42 Nevertheless, they cach havc a duty to 

1 1  
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interconnect as a telecommunications m e r  and, as a local exchange carrief, an obligation to 

cstablish reciprocal compensation arrangements for the transport and termination of 

telecommunications. To the extent this duty and obligation have not bccn resolvcd through 

negotiation, thcy remain unresolved, open ~ssues. The Arbitrators found that the Authority may 

arbitrate unresolved issues between two parties where one party seeks, through arbitration, to 

cause anothcr party to meet its duty to interconnect and obligation to establish reciprocal 

compensation and identifies these issues in its petition for arb1ttation.4~ 

The Arbitrators further found that this proceeding is propcrly a Section 252 crrbitration 

The CMRS providers have requested terms of indircct interconnection and 
I 

reciprocal compensation from the IC0 members. These two issues arc squarely Section 251 

matters. Therefore, because the issues have not been resolved through ncgobations, they are 

properly before the Authority pursuant to Scchon 252(b). 

I 

i 

'-' 47 U S C # IJZ(b)(2)(A)(i) (2004), see alw 47 U S (3.9 252(b)(4)K) (3004) 
Transcript of Proceedings. pp 2-7 (January 12.1005) 
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ISSUE 1: Docs an IC0 have the duty to interconnect directly or inairectly with the 
facilities and equipment of other telecommunications carriers? 

Positions of Parties I 

The CMRS providers maintain that the FCC‘s rulcs, as well as Section 251(a) of the Act, 

expressly require the IC0 members to interconnect either directly or indirectly with other 

telecommunications c a m a s  including the CMRS providers!’ The CMRS piovlders aver that: 

(1  ) the industry term “indirect interconnection” refers to traAic one carrier. sends to another 

through the tandem of a third party; (2) CMRS provrdcrs employ thls type of interconnection 

when exchanging traffic with small independent telephone companies on a routine basis; and (3) 

arrangements of this fypc are standard in the industry and recognized by the Act and the FCC!6 

The IC0 members maintain that they are in full compliance with the requirements of the 

Act that establish the duty to interconnect either directly or indirectly .with the CMRS 

providers!’ The I C 0  members argue that 
I 

Section 25l(a) of the Act simply identifies thc general duty of carrim to 
interconncct directly and indirectly with othcr carriers via the public switched 
network and to use standard equipment and technical approachei that are 
compatible with othcr network pa~ticipants. This subsection of the A$ and the 
associated implementahon rules do not impose any spccific standards of 
interconnection, hierarchical network arrangements (c.g., no requiiemmt to 
subtend a BellSouth tandem), business arrangements (e.g., billin and payment 
relationships), compensation mangements, or service obligations. 43f 

The IC0 members argue that there is no issue here because they are already in’ compliance with 

Section 251(a) which mandates the simple requirement to interconnect and whiLh is separate and 

apart fiom Section 25l(b) and (c) requirements that provide spcxlfic interconnkion obligations 

distinct h m  Section 25 I(ap ! 

P&iriori.fir Arbitration ofCellco Prufnershtp. d/b/u Verrxn Wtreles.7, p 9 (November 6,2003) 
4(i Id 
47 Rmpnnsc ofthe Ritrul Cmhhon ofSmuI1 f ECs d Coopemtiiw, p 18 ( b e m b c r  I ?  2003) 
4s IJ at 19 (fbotnotm ormtted) 
4qoM a1 19-20 
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All partres agree that they are telecommunications carrierss0 and conkale that they are 

required to intercwnnect either directly or indirectly.” Section 2Sl(a) of the Act defines the 

genaal duty of tclecommunications carriers as follows: 

Each telecommunications carrier has thc duty - 
(1) to interconnect directly or indirectly with the faciliQes and equipment of 

other telecommunications carriers; and 
(2) not to install network faturcs, bctions, or capabilities that do not 

comply with the guidelines and standards established pursuant: to section 
255 or 256. 

Additionally, 47 C.F.R. $ 51.100(a) sets forth the samc requirement of interconnection. The 

FCC Rules define a telecommunications carrier as any provider of tcleconiinunrcations services, 

except aggregators of telecommunications s e ~ c e s . ’ ~  This definition includes /GO members and 

CMRS prov~ders.~~ I 

For these reasons, the Arbitrators voted unanimously that an IC0  member has the duty to 

interconnect directly or indirectly with the facilihes and equipment of other telecommunications 

carriers, including the CMRS providers. The addittonal arp”ts raised in this issue were 

I 

I 

addressed in the resolution of Tssue No. 2. 
L 

I 

”Join/ Post-Arbrtrahoir Brtef Submtted on B&(/qf’rhc GAMS Prowlers, p 18 (September 10. 2004) RJN- 

‘’ Transcript of Proceedings, v 1, p 31 jAugu..t9,2004) & v V11, p 21 IAugust 11,?W~ 
‘‘S~c.47 CF R. JF 51 5 (2004) 

ffeunng Briefofthe Rtnul Conlitlon ofsnrcrll LEC.q curd Coopemrfiviv, p 19 {September lo, 2004) 
; 

5.3 

1 
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ISSUE 2: Do the reciprocal compensation reqairements of 47 U.S.C. 0 251(b)(5) and the 
related negotiation and arbitration process in 5 252(b) ,apply to tramc 
exchanged indirectly by a CMRS provider and an EO? 

Positions of Parties 

The CMRS prowders maintain that thc FCC Rules provide for the payment of reciprocal 

compensation for all intraMTA traffic regardless of how it is delivered (directly or indirectly) 

and while rural camecs are exempt from the interconnectjon provisions of Section 25 l(c)(2) until 

a state commission terminates the exemption of Section 251(f)(l), rural camers are not exempt 

from the obligations of Scctions 251 (a) and 2Sl(l~b):~ The CMRS providers also aver that unless 

a state commission detennines such an exemption is warranted, rural LECs must comply with 

the negotiation and arbitmoon process specified by the Act.” The CMRS providers also argue 

that reciprocal compensation arrangements apply to all telecommunications traffic as defined by 

47 C.F.R. 8 51,7Ol(b)(2) which includes intraMTA traffic.% 

The IC0 members argue that the FCC’s Subpart H Rules define transport and termination 

arrangements for which reciprocal compensation applies and the existing three party transit 

service arrangement is not within the scope of those tules because the CMRS traffic 1s 

commingled with BellSouth’s interexchange carrier access traffic.” Subpart H  rules apply only 

to arrangements where an interconnection point IS established between two carriers.58 The IC0 

members also maintain that the CMRS providers must establish termination of  their traffic to 

LECs through direct interconnection and reciprocal compensatlon arrangements with respect to 

traffic that mginates and terminates within an MTA,” Additionally, the IC0 members state that 

the three party “transit” traffic arrangement is not an interconnection requirement to which 

5J Petition for. Ahfration of Cellco Partnership, &Ma Vertzon IVmiesu. p 10 (November 6,2003) 
’’IC! at 10-1 I 
5 6 ~ d  at 1 1  ~~~ ~~ ~ ~ 

ST Respome of the Rltral Cmhtron of Small LEC5 and Coopmhseses, p 2 1 (December 1,2003) 
Id ai 27 

59 Post Heuring Bnefofrhe Rural Coolilton of Sniall L E O  ( a n d  Cooperahves, p 19-20 (September 10,2004) 
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arbitration applies because “transit” arrangements are not part of the interconnection 

requirements or rules.w The IC0 members aver that no LEC is obligated to accept traffic from 

any physically interconnected interexchange carrier under terms and conditions that alleviate that 

interexchange carrier from payment for the termination of the traffic, regardless of whethcr the 

traffic originates on another carrier’s network!’ 

The IC0 members maintain that the transit arrangement, under whwb4hey now operate 

to exchange trnffic with the CMRS providers, is not an arrangement described as an 

interconnection rqmrement either under the Act or by the FCCm6’ Further, the IC0 members 

state that therc is nothing u1 any of the FCC’s orders regarding reciprocal bmpcnsatron that 

addresses three parties and that “the definitions all discuss an arrangement between two carriers 

where there’s an interconnection point establishcd on the network of the incumbent between the 

two carriers that are exchanging traffi~.”~ 

Deliberations and Conclusions 

Amiicabilitv of Section 251tbM) 

Section 251(b)(5) of the Act imposes on the 1COs the duty to establish reciprocal 

compensanon arrangements for the transport and termination of telecammunications traffic. 

Subpart H of the FCC Rules, 47 C.F.R. 51.701 through 51.717, defines telecommunications 

traffic and includes, as telecommunications traffic, any ”traffic exchanged between a LEC and a 

CMRS provider that at the beginning of the call, originates and terminates within the same Major 

Trading Area’’w and establishes that each LEC must establish reciprocal compensation 

arrangements for the transport and termination of telecommunications traffic with any requesting 

@Response of the Rum1 Coalitrun of Small LECs nnd Coopemtwes. pp 22-23 (Demnber I ,  2003) 
“ l d  at21,23 

Transcript of Proccedmgs, v VII, p 23 (August 11,2004) 
ld at 23-24 

62 

6, 47 C F.R. $31 701@)(2) (2004) 
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carrier. The FCC Rules in 47 C.F.R. 51.701 through 51.717 do not distinpsh between direct 

and indirect traffic. The plain language ofthcse rules implies that the rcciprowll compensation 

requirements of 47 U.S.C. 0 251(b)(5) apply equally to traffic exchanged either directly or 

indirectly. 

The IC0 members assert that the detinition of transport does not contemplate an indirect 

network architecture that is subject to reciprocal compensation. The success of the IC0 

mernhers’ argument with regard to the FCC’s definition of transport ldcpends on the 

intcrpretation of the phrasc “from the interconnection point b m e &  the two cnmas. 

IC0 members use this phrase to rule out the pamapahon of G third c m i k  who might bc 

fbtfilling the role of intermediary carner providing indirect 

.dS The 

I 

Nevertheless, this wording  JUS^ as easily applies to the present situation whcre the p a i e s  

interconnect through BellSouth and the intcrconncction point bctween thk two camcrs is 

BellSouth. Using this mterpretation, a three pxty process rcsults whereby ’the LEC and the 

CMRS provider interconnect through an intermediary carrier who serves as the “interconnection 

point between the two cn”” and who provides the nccessary billing detruls to the two camas. 

This interpretation is wholly consistent with the definition of “interconnection” because here 

BellSouth serves as the means for the “finking’”’ of two networks and makes possible an indirect 

interconnection. This is the situation under whch the parties are now operahng and exchangmg 

traffic. The missing component IS the proper exchange of compcnsation for, thc traffic being 

cxhanged. 
0 

! 
” 47 C F.R S 51 701(c) (2004) 

67 Lnterconneenon in 47 C F R 3 51 5 IS defined &$ "the Iilnng of two networks for the mutual exchange of traffic ’. 
Post-Hcanng Briefofthe Rum1 Coafrlmn of Smtdl LECs und Couperu1rw.s. p 21 (Septenlber,lO. 20041 

This term does not include the transport nnd terminahon of tral[ic I 

17 
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I 

The Arbitrators conclude that thc plain reading of thcse rules indicates that the FCC 

intcnded for the reciprocal compensation requirements of 47 U.S.C. $ 2510x5) to apply to 

traffic exchanged between a CMRS provider and an IC0 member. The Arbitrators also found 

nothing in the Act or FCC rules or orders to the contrary. Further, the K O  Tembers presented 

no citations to applicable authority during this proceeding that would indicate otherwise. 

AmlicabiliN of Section 2524bI 

This question is resolved upon the finding undcr issue No. 1 that an IC0 has the duty to 
I 

connect directly or indirectly pursuant to 47 U.S.C. 0 251 because Section 252(a)(1), which 

provides for voluntary ncgotiations and the subject matter of a Section 152(b) arbitration, 

encurnpasscs “interconnection, services or network elements pursuant to section 251 .” 
Based upon the record in this proceeding and for the reasons cited abc)ve, a majonty of 

the Arbitrators voted that the reciprocal compensation requments of 47 U.S.C. 0 251(b)(5) and 

the related negotianon and arbitration process in 6 252(a) and (b) apply to traf‘fic exchanged 

indirectly bctwe.cn a CMRS provider and an 1CO 

Director Jones agreed wth thc concluslom. but prowded the followmg alternative reasowng 47 U S.C. 
Ji 25 1 (b)(5) requires the IC0 members to establish reciprocal conlpensallm amngements for the transpoIt and 
ternmation of traffic and the IC0 menibem have mt filed a pebhon for suspension or difxarron of Scction 
251(bb)(5). First Report and Order, I 1  FCC Rcd. 15499 at 1 1045 (1996) Thc IC0 members’ ugument that the 
induect mmonnechon arrangement sought by the CMRS prowdem IS not the type of mdirect interconnection 
arrangement for whxh the FCC has said that reciprocal conipemahon applies 1s erroneous because the referenced 
languagc does not pravlde an exhawclve h s ~  of hausport afternatlves and through the use of iht. phrase “f~dities 
p v l d e d  by alternative came”’ mcluda; the interconnectron arrangement sought by thc CMR,S providers Id at 
1039 The language of Section 251(bX5) and FCC regulations 1s broad and can reasonably be rntwpreted to 
tnclude traffic exchanged indirectly between the CMRS prowdus and an I C 0  This conclusion 16 consttent wlth 
federal disrrict court deciuons, FCC comenu. and stale commiss~on decisions See Tercoh. fnc d/b/a R m w r  
Indiunu v Bell Atluntlc Corp &bla I.’c.n.on Commirnlcutrons. ,Wmromndiim Vpmron and Order. 17 FCC Rcd 
6275, fll 4-43 (2001), t~econsrdemfio,r demed, 17 FCC Rcd 6275 (2002): Dewfopng Q Un!fied Iwetromer 
Cnnrpensation Reginre. Nowe of Proposed Rulemahng, 16 FCC Rcd 96 10, F 8 (200 I ). Atlas Telephone Cotnpuqv 
1’ Corpomtron Commtssion OfOkkrhoniu, 309 F Supp 2d 1299, 1310-1 1 (W D Okla 3004) (on appeal to the IO’ 
Crr ), 3 Rivers Tclepkone Cooperutiw, Inc v US. Wesr Comnritnrcuirons, liic , CV 99-80-GF-CS0, pp 48-49 (D 
M a l  Aug. 92, 2003), In re Appkation of &tdthns&ertt Bell ~Y”Iess L L  C for Arbilrutmrr Under the 
Telecomm Act ofi9W, Cause No PUD 1002200149, Ordcr No 468958, Finul Order. p 4. Exliibit A p 17, & 
Exhibit B p 1 (Corpomon Comm OWa Oct 22,2002) 
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I 

ISSUE 2b: Do the resiprocal compensation requirements of 47 U.S.C. # 25l(b)(S) apply to 
land originated htraMTA trafflc that is delivered to a CMRS provider via an 
Interexchange Carrier (IXC)? 

Positions of the Parties I I 

The CMRS pmviders maintain that the FCC Rules provide for the pay$” of reciprocal 

compensation for dl innaMTA trat’lc regardless of how it is delivered or whether the traffic is 

completed dmctl y or indire~t ly .~~ Additionally, they state that the reciprqcal compensation 

requirement is not affected by the type of intermediary mer ,  whether a transiting carrier or an 

lXC7’ They maintam the posihon that as long as the land originated traffic involved terminates 

to a CMRS provider within the same MTA, the IC0 member should pay the CMRS provider 
i 
I 

reciprocal compensation.” 

The IC0 members aver that a LEC’s obligation to pay reciprocali compensation IS 

applicable only with respec3 to thc LEC’s local exchange service traffic and cannot extend to a 

call carried by the originating customer’s intercxchange ~arricr.’~ Interexchange traffk i s  subject 

to the framework of access, as recognized by the FCC’s position that most traffic between LECs 

and CMRS providers is not subject to interstate access charges unless canid. by an lXC.73 

Thercfore, the IC0 membcrs argue, IC0 calls delivered to a CMRS provider by an IXC are 

subyxt tu access from the IXC. and not reciprocal compenstion from an lC0.74: 

Deli berations and Conclusions 

Access charges were developed to address a situation in which three m e r s ,  typically 

the originating LEC, the UCC and the terminating LEC, collaborate to compIep a long distance 

I ‘’ Analhint  Issues Mutr~r at p 2 and Billy H. Pruilt, Pre-Filed D w t  Testunony, p 30 (June 3.2004) ’* Bdly H Pruin. Pre-Filed Drect Testimony, p 30 (June 3,2004) 
id at 31. 
Response afthe Riirnf Coditinn qf SmnH 1,EC.v and caopCrrrtr,*es. p 31 (December 1,2003) 

” Id at 34 
” ld at 35-36 I 
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call. Reciprocal compensation for tramport and termination of calls is intended for a situatlon in 

which two camcrs collaborate to complcte a local call. The FCC has statal that long distance 

traffic is not subject to the transport and tminotion provisions of Section 251 of the Act and 

that the reciprocal compensation provisions of Section 25L(b)(5) for thc transport and 

termination of trafftc do not apply to interstate or intrastate intemchange tra.fiib.75 

Ln its First Rcprt and Order, the FCC stated that trafic between m incumbent LEC and 

P CMRS network that onginates and termmates within the same MTA is subject to transport and 

termination rates undcr Section 25 l(b)(5) rather than intcrstate or intrastate' access charges.76 

The FCC also concluded that tmffic between LECs and CMRS powders is not subject to 

intcrstate access charges unless it is carrid by an lXC.77 The FCC in TSR Wi'rekrss LLC v US 

Itrest stated! 

[A] LEC may not charge CMRS providm for fhcilities used to deljver LEC- 
originated trafic that originates and terminates within the samc MTF, as this 
wnsntutes local traffic undcr our rules. Such t r a c  falls under ourwxprocol 
compensation rules if carried by thc incumbent LEC, and under our access charge 
rules if carried by an interexchange camer. This may result in the same call being 
vicwed as a local call by thc camem and a toll call by thc e n d - u s ~ r . ~ ~  ; 

Many times LATA boundaries traverse MTAs. When ttus situabon OCdurs, an intraMTA 

call that originates in one LATA and terminates in another LATA will necessarily involve an 

IXC and will be Subject to the access charge regime rather than reciprocd compensation. 

Nevertheless, bas& upon the plain l,mguagc of the FCC, a majority of the Arbitrators found that 

any wircline-wreless traffic that does not cross a LATA boundary and that ongnates and 

terminates w h  the same MTA is subject to reciprocal compensabon whkther or not it is 
I 

camed by an IXC. For these reasons, a majority of the Arbitrators voted that the reciprocal 
1 

'Is First Xt.p~t-t nnd Order. 1 I FCC Rcd. I5499 at f 1034 
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compensation requirements of 47 U.S.C. 9 25 l(b)(5) apply to land orignated intraMTA traffic 

that is delivered to a CMRS provlder via an Interexchange C a m s  (IXC) u n l q  the call cfosses a 

LATA boundary.7Y 

I 

i 

i 

I 

I 

79 Dlrector Jones did not vole wtb the majonty It was hua postbon that the reciprocal compenvirlion requirements of 
47 U.S C 4 251(b)(5) apply to land originated intrahlTA trai3ic that IS delivered to a T K S  provider via an 
interexchange camer. Relymg on the defirution of telecommunications Lraflic conraiacd m Rule SI 701(b)(3). 
Dtrector Jonw rejected the Codition’s positron that Wcleammunication aafiic” does not include tratfic carried by 
an interexchange mer He also statcd that h i  conclusion is consistcnt with the United States District Court 
d i n g  in Atlas Ziikphotac Company 11 Cotpotwwn Commruron of Okiahonia, 309 F. Suqp 2d 1299. 1310-1 1 
(W.D. Okla 2004), the FCC’s Fimt Report und Order. L 1 FCC Rcd 15499 at 1 1043: and the FCC’Y decision in 
Imp1~mmtutron Q the Loml Competitro?r Provisions of the T~l~~:onrm~inrc~utrolo,ls Act q f 1996 Order on Remand, 
16FCCRcd 9151 at(147(2001) 

I 
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ISSUE3 Who bears the legal obligation to compensate the terminating carrier for 
trafflc that is exchanged indirectly between a CMRS provideriand an ICO? 

I 
I 

Positions of Parties 
I 

The CMRS providers arguc that the camer on whose network a d l  originates is 

responsible for paying the camer on whose network the call tminates.w The CMRS providers 
I 

assert that federal law estabiishes that the originating carrier has an obligation to compensate and 

47 C.F.R. 0 51.703 states that a LEC may not charge anothcr telecommunicahons eamer for 

tclecommunications traffic that originates on the LEC’s network.” 

The IC0 members maintain that when a CMRS camer utilizes a trpnsit arrangement 

through a third party instead of estabhhing a physical point of interwnnectlon (“POI”) with the 

IC0 network, the CMRS providers would pay the transiting party transport and termination and 

the transihng party would pay termination to the IC0 members. The paymeht is based on the 

contracts and arrangements established between and among the mulhple pmes. The IC0 

members assert that the “meet-point billing” arrangement between the IC0 members and 

BeltSouth is not an arrangcment addressed by the exlsting interconnection mlb and established 

standards.82 The IC0 members have a similar .three-party arrangement in Kentucky, where 

BellSouth, the party that connects to the IC0 member, is responsible for the &ffic it terminates 

to the 1CO mcmber. ’’ 
The IC0 membem assert that the FCC has confirmed that its mterconnection rules have 

not addressed the transit service situations and that its rules have not established m y  obligation 

for a thee-party transit amgement. Per the First Report and Order, the. only three-party 

’’ FIIWI ~ o r i i t  ~wircv hlutm at p s ’’ Suzanne K Nicman, Pre-Filed Direct ‘Tastrmony, p 7 (Junc 3,2004), 
t;r~ml.Jomr Issues M I ~ . I X  ai p. 6. 

83 Stcven E. Wathnv. Pse-Fdcd Direct Testinmy. p 18 (June 4,2004) 
1 

I 
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arrangement r e c o p z d  by the FCC is one where m IXC acts as an intehnedrary and that 

anangcment is su&ject to access charges.84 I 

The IC0 members rebut the CMRS providm' claim that traffic cariied by BellSouth, 

acting as an 1XC and comminglmg CMRS traffic with its IXC triiffih is an indirect 

interconnection arrangement applicable to FCC subpart H Rules. Part 51 Rules do not mention a 

three-party interconnection arrangement as contemplated here, The IC0 members are, however. 

I 

willing to enter Into a voluntary arrangement outside the scope of an arbitrat@ interconnectm 

arrangment >5 I 

I 

The Act requires teleconimunicaQons camers to intcrconnect directly :or indirectly with 

the facilities and equipment of other telecommunications carriers.R6 Therefore,lthe IC0 members 

have a stsltutory obligation to interconnect with the CMRS providers. The local exchange 

camers who are members of the Coaliaon are responsible for establishing reciprocal 

compensation arrangements for both the transport and termination of telecommunications 

traffic.87 The FCC Rules require that each LEC shall establish reciprocal bmpensaoon for 

transport and termination of telecommunications traffic with any requesting &er and a LEC 

may not assess charges on any other telecommunications carrier for traffic that ongnates on the 

LEC's network.'* 
I 

Notwithstanding the Coalition's claim that there is no interconnection hint between the 

IC0 members and the CMRS providers becausc the CMRS providers have:opted to use the 

existing BellSouth common trunk gr0up,8~ a majority of the Arbitrators found that a point of 

I 

*'Id atp 17. *' Srewn E. Watlans, Pre-Fled Rebuttal Tashmony, pp. 11-12 (June 25,2004) 
@ 4 7 U S C  $251(a)(l)(2004) 
*'47 U S C $25 l(b)(5) (2004) 

89 Posi-HturmngRep[v Btreiof the Rural Coaluron of Small LECs and C0opemtnv.s. p I I (Octdber 5,2004). 

I 

47 C F.R. 3: 5 1 703 (a) and (b) (2004) I 
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interconnection ms t s  between BellSouth and the IC0 members with regard to that common 

trunk. The arch~tecture of the common trunk IS not at issue. What is at issue in this docket is the 

point of indirect interconnection on the network which detmines the cornpensahon obligation 

of an IC0 member or a CMRS provider. A majonty of the Arbitrators concluded that the most 

efficient means to resolve th15 issue IS by maintaining the point of interconnection that currently 

, 

exists between the IC0 members and BellSouth and between the C M R S  providers and BellSouth 

and voted that, pursuant to 47 C.F.R. 6 51.703(a) and (b), the company that onginates the call is 
I 

rqmnsible for paying the party terminating the 

/ '  

Director Jones concurred wilh thc majority's conclusion only He takes m position wth r+gard to the pomt of 
mlerconnection between the IC0 members and BcllSouth and the CMRS providers and BellSouth His vote rests 
on the provision of47 U S C. $251 and 47 C F R g# 20.1 I@), 51 701(e) and 51 703(a) and (b) 
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ISSUE 4: When a third-party provider transits traffc, must the: Interconnection 
Agreement between the originating and terminating carriers Sndnde the 
transiting provider? I 

Exhibit No. (BHP-6) 

Positions of the Parties 

The CMRS providers maintain that any interconnection agreements b h e e n  the CMRS 

provlders and the IC0 members should not include third-party transiting carkers. Rather, the 

CMRS provsders assert that a cdtll from a CMRS provider through a third-party provider should 

be governed by an apement between the CMRS provider and the third-party danier and another 

agceemcnt between the third-party c m w  and the terminating m e r ? '  Also, the CMRS 

providers argue that the IC0 members have a legal obligation to enter into interconnection 

agreements with the CMRS providers that include recipr0c.d compensahon armnyem~nts.~' 

Finally, the CMRS providers assert that thc TRA has prWiously recognized that Sectian 252 

agcements are comprised of two parties and not t h r ~ e . ~ ~  

The IC0 members argue that the CMRS providers already Gave an indirect 

interconnection arrangement with the IC0 members, through the transport services of BellSouth, 
I 

and the IC0 members look solely to BellSouth as hawng the responsibilit) for that traffic, 

Further, the IC0 membcrs assert that this arbitration does not involve kstablishing new 

interconnection arrangements. Instead, this arbitration pertains to the estiiblishrjlcnt of ncw terms 
I 

and conditions for the existing arrangements.44 
1 

The IC0 members argue that the new terms and conditions the CMRS providers seek 

with the TCO members cannot be acccptable unless BellSouth fulfills specific obligations and 

maintains ultimatc responsibility regarding the identification of traffic it cames as the 

'' Pctztion.for Arbitration of Cellco Partnemhp, d&a Vcmon Il'rwiess, p 13 {November 6,20031 
92 h i n t  Past-Arbzfmhon Bnef Sihtnitted on BehaIfqfthe CMRS Prw&r.r. p 18 (September 10.2004) 

94 Respome of'the Rirml Cu~lition uf Small LECs und Cuoperatwes, p 40 (December 1,1003) 
93 I d .  at 20. 

i 

1 
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intermediary between the CMRS providers and the IC0 members.” The IC0 members mantain 

that this issue is outside the scope of a Section 252 arbitration because it is associated with 

indirect interconnection and the FCC has not established standards with respect to indirect 

interconnection. Therefore, the issue cannot be lawfulIy addressed in this proceeding consistent 

with the arbitration standards set forth in Sectron 252(c) of the Act.% 

Deliberations and Conclusions 

The Arbitrators unanimously concluded that when a third-party provider transits traffic, 

the third party is not required to be included in the interconnection agreement between the 

orignating and terminating carriers.97 This crrcumstance will require the IC0 members to also 

negotiate an interconnection agreement with a transit prowda. This conclusion is supported by 

the defimtlon of “interconnection” in 47 C.F.R. fi 51.5 which states that interconnection 1s “the 

lirhng of two networks for the mutual exchange of traffic.” This definition embraces the linlung 

of two networks which, of necessity, wtl result in an interconnection agreement between the two 

networks ( p h e s )  being linked. The Arbitrators found nothing in the 1996 Act, FCC Rules or 

any FCC Order that rquires three-party interconnection agreements. To the contrary the FCC 

has discouraged three-party interconnection agreements?’ 

The Arbitrators voted unanimously that when a third-party provider transits baffk, the 

interconnection agreement between the originating and terminating CBn’ers should not include 

the transiting provider as a party, Nevertheless, the interconnection agreement between the 

‘’ Fmal Joint Issues MiIrrr at p 7 
9b Post Hewing Brief ofthe Rural Coaluron of Smuli LECs and Cooperatives, p 34-35 (September 10,2004) 
97 Transcript of Proceedings, pp. 22-23 (Januaqy,I2,2005) 

“We believe that the arbitration proceeduys generally should be lirmted to the requemng camer and the 
incumbent local exchange provider Ths wll allow for a mofe efficient proccss and minimize the amount of tune 
needed to resolve dsputed issues We believe that opening the process to all third parties would be unwieldy and 
would delay the process Wc wll, however, consider requcsls by thud parties to submit maen pleadings This 
may, in some instances, allow interested partics to dentify important public pohcy lssues not raised by parties to 
an arbitration ” Fzrsl Rrport and Order, 1 1 FCC Rcd 15499,H 1295 (1996) 
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onginating and terminating cmer should address all terms and conditions relating to the transit 

traffic mcluding the method of transit and who pays the transiting provider." , 

i 

Director Jones agreed with the conclusion, but provided the folIowing altemahve reasomng , "[Tlherc IS no+ 
in the Act that prevents the adoption ofa three-way indirect rnterconnwtlon arrangement through the ext?-cutlon of 
multiple two-party agreements or that requues the use of a smgle mulo-party agreement to create a three-way 
induect mterconnection agreemen!. the Coalition has agreed. nevertheless, that a three-way And 
arrangement can be memdnalucd ID three distinct agreemenh " Transcn$t of Proceedmgs, p 23 (January 12, 
2005) 
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JSSUE 5: Is each party to an indirect interconnixtion arrangement obligated to pay for 
the transit costs associated with the delivery of intraMTA traffic originated on 
its network to the terminating party’s network? 

Positions of Parties 
I 

The CMRS providers assert that the originatmg party is responsible for paying applicable 

transit casts associated with the delivery of its traffic to a terminatmg camer.’“ According to 

the CMRS providers, “the FCC has estnblished a ‘calling party network pays” (‘CPNP’) regime 

. . . [c~vering] all parties that cany telecommunications traffic including both’the ICOs and the 

CMRS providers.”loi The CMRS providcrs acknowlcdge their rcsponsibdjty to pay for traffic 

originated on their network, delivered through a third-party transit provider, bnd terminated to 

thc IC0 mcmbcrs. Further, they state that thc IC0 members are, thcrefbrk, responsible for 

paying third-party transit costs for trafic originatcd on the IC0 members’ network. The CMRS 

providers rely on 47 C.F.R. 6 5 1.703(b) as stating “that [a] LEC may not asscss charges on my 

other telecomunications carnet for traflic that arignates on the LEC’s network.””’ 

The IC0 members assert that as incumbent providers. they have no obligabon to establish 

interconnection wlth othcr camers or provide interconnection scrv~ces at a geogaphic point 

beyond their service areas.Io3 Thcretore, the IC0 members state that they are not responsible for 

transport of telecommunications beyond their own networks.’W According to the IC0 niembers, 

to require such an arrangcment would impermissibly obligate them to prmdc a supenor network 

comparcd to the networks the IC0 members use to provide Further, the IC0 

members statc: that the FCC Rules regarding reciprocal compensation envision traffic cxchange 

- - -  . _  

_ -  

Final 30rn I  issue.^ rclfllru at p 8 

Wareless 1’ US West. MRnorundimr and Order. 15 FCC Rcd 1 1 166,13 1 (2000) 

kinnl Join[ iswes Marm at p 8. 

“” Pcfrtianfur’ ArhtrizurtroH qf Cellco Pai-tncnhtp. d/b/a Vei7ztm Wirelea, p. 14 (November 6, 2003) c l b g  7SR 

lo’ Billy H h i t $  Pre-Filed h c t  Tesumony, pp. 20-23 (lune 3,2004). 

‘Os Steven E Wakns, Pre-Filed Direct Testimony, pp 24-25 (Junc 4,2004) 
‘lbl Id 
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! 
taking place at an interconnection point on the network of the LEC not on anothcr canicr’s 

network. loti 

Deiibrra tions and Conclusions 

The IC0 niembers currently have cstablishcd points of interconnection (“POI“) with 

BellSouth at the hrthest points within the IC0 members’ serving a r m . ,  As part of this 

arranyemcnt, thc IC0 members have opted, at this time, not to utilize their own tandem 

switching? but instead to usc a BellSouth tandem w t c h  that is located outside thcir serving 

I 

areas. Because the lCOs have optcd to utilize the BellSouth tandem as opposed to their own 

tandem to handle the exchange of traffic between an IC0 member and a &RS provider, the 

I C 0  niembers have in fact extended their networks past thc existing PO1 to the tandem switch. 

Thus, the Coalition’s assertion that the Authority cannot require BR I C 0  :to take financial 

responsibility for transport of CMRS traffic to the tandem switch must be rejected. As the 

networks exist. utilizing BellSouth’s tandem, the IC0 members hnvc an obligabon for the cost 
! 

associatcd with utilizing the trunking facilitics. 

FCC Rules define transport as the transmission and any necessary tandem switching of 

telecommunications traffic subject to Section 251(b)(5) of the Act from the interconnection point 

between the two carriers to the terminatmg camer’s end Currently, the IC0 members 

and CMRS providers are both relying on BellSouth to provide tandem switching in order to 

completc calls outside ‘their respcctive networks. Thcrefbre, by rule each is required to include 

the existing commingled trunk p u p  as part of its network. 
I 

lob I d  
‘0747 C F R # 51 701(c) (2004) 
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1 

Each carrier is responsible for transporting a call orignatcd on i t s  network to the 

interconnect point with the network of the terminatmg mer, 'o8 Therefore, if a call originates 

in ti swltch on onc party's network then that party is responsible for the transiting costs (the cost 

assoctatcd with the utilization of thc BellSouth trunk group) in ordcr to get that call through its 

network to the POI. In the instance whcre the CMRS provider originates a call, the C.MRS 

provider has an obligation to pay the cost associated with the transport and temnotion of the 

call. The call is handed off at the furthest point on the IC0 network where, chrently, BellSouth 

interconnects with the IC0 manber." Therefore, it is the responsibihty of the CMRS provider 

to negotiate terms with BellSouth for the traffic traversing the commvlded trunk group. 

Similarly, calls that originate on an IC0 member's network which traverse the BellSouth trunk 

group obligates that IC0 member to pay the appropriate transport and th inat ion  charges 

associated with getting that call to the POI of the CMRS provider, which'is located at the 

I 

I 

BelISouth tandem. Likewise, the IC0 membcr would negotiate terms to utilize the commingled 

trunk p u p  or discontinue its traffic exchange via that trunk p u p .  

For the reasons stated, a majonty of the Arbitrators concluded that each party to an 

indirect interconnection arrangement is obligated to pay for the transit costs associated with the 

delivery of intraMTA trafic originated on its network to the terminating party's network. 

i 

t 

In* 47 C F R 9 51 703(a) and [b) (2004) 
I"' Transcnpt of Proceedings, v W I ,  pp. 7-8 (August 1 I ,  2004) 
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In their deliberations. a majority of the Arbitrators further concludeh that the cost of 

transiting traffic, in t h ~ s  case, includes the cost of transporting the traffic over the common trunk 

line betwcen the IC0 members and the transit provider."o 

I 

I 

'Io Dlrcctor Jones agreed with the conclusion, but provided the followutg altematlve reasoning 
J conclude that this L w e  should bc answered III the a f f m h w ,  but instead offer the 

followng explanation that, tint, accordmg to thc FCC's orders KI thc Texcom docket, , w i t  costs 
arc "al ly  pad to the transit providcr 

In Text", a case mvvolvmg transit traffic between a paging camer, GTE North,nand a third- 
party ongmatig mer,  the FCC explained that the payment of transit costs should be such that 
the ongmtmg third-party camer's customers pay for the cost of delivering their calls to the LEC 
while the temtinating CMRS m e r ' s  customers pay for the costs of transportmg tbai'traffic h m  
the LEC's network to their nawork The same reasoning would apply when the CMRS provider 
IS the angrnsting tamer and the IC0 1.5 the terrmnatlng mer 

Nevertheless, it is my opmon that the rates for such s m c m  and the terms and conditions 
through which such p a y "  are billed are best ten to negohatlons between the ICOs a d  the 
transitmg powder and the CMRS prowdas and the tranating provder 

Second, the FCC has further deiemuned m Tcxcom that a CMRS provider - quote - may seek 
reunburstment of the uansitlng costs h m  m@natlng caners through reclprocal compensahon 
Thw transit costs may be recovered through thc assessment of transporf and twmnation costs as 
provided for in Part 51 of thc FCC mlcs 

Third, conastent wth my position5 on the precedmg ~ssues, it IR my opinion that reciprocal 
compensation applies to intraMTA traffic delwered ma an induect intcrconwctmn agrqement 

Transcnpt of P r o d n g s ,  pp 27-28 (January I?, 2005) (quotmg T m o m ,  Inc d/b/a An?ver Indianu 1' Bell 
Atlantic Corp dh/o Yerun Conm"caiiola~, Memorundurn @inion crnd Order, I6 FCC Rcd 21493. 1 6, 
12001)). 
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ISSUE 6: Can CRIRS traffic be combined with othcr traffic types ovcr the same trunk 
group? 

Position of the Parties 

CMRS providers state that there is no technologiical rcason for requiring CMRS provlder 

traffic to be delivered over segregated trunk groups and that it IS also economically inet’ficient to 

require separate and distinct groups for CMRS trafic I” In addition, the CMkS providers state 

that combining traffic over a single trunk IS technologically feasible and a common mdustry 

practice.’” The CMRS providers contend that thc 1CO members offer no vmpelling reason 

why the T U  should dcpart from the sensible, well-accepted practicc and require separate trunk 

c;roups for CMRS ~raff ic .”~ 

The IC0 membcrs state they “do not have technically feasible methods to identify, 

measure, or switch, on a real-time basis, traffic based on whether the call has been wigmated hy 

one of the CMRS providers.‘”’‘ Thc IC0 mmbers maintain that their switch does not permit 

them to idcntify the originating m e r  on a real-time basis.115 ““his rcsult is unique to the 

legacy interconnection arrangement that BellSouth has with each IC0 member.*’i1b According to 

thc IC0 members, commingling of different types of €raffic on thc trunks provisioned by 

BellSouth to the IC0 members for BellSouth’s access services. “docs not allow the scparate 

treatment or identiticadon of third-party tratfic within the coinmingIed traffic.’”” BellSouth’s 

form of trunking for its own interexchange service traffic differs from the m k i n g  that applies to 

all other IXCs.”’ The I C 0  mcmbers argue that BellSouth should discontinpc “this disparate 
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arrangement.””’ The currcnt arrangmcnt aeatcs a greater risk business-wise to thc IC0 

members than that to which BellSouth is ~..posed.”~ The 1CO members’ witness testifid, 

“depending on thc number and type of trunk groups, there will be diffcrent types of traffic 

combined on or scparated into individual trunk g.0ups.“‘” Further, “thc m&hamcs of billing, 

the rcconcihation of total usage, and thc treatment of carriers that have ‘fsuied to provide 

compcnsation” iire all factors atYected hy the identity of the individual usa& over each trunk 

group.’” “In wntmqt,” according to the IC0 menlbers’ witness, ‘’it is my understanding that 

BellSouth has direct trunks with each CMRS provlder and is in a position to idcntify and trcat 

each CMRS pronder’s traftic separately and distinctly.”’23 

Deliberations and Conclusions 

I 

! 

I 

Currently, BellSouth provides the lG0 members EM1 11-01-01 records, which are 

recorded in the BellSouth tandem. The format and contmt of thcse records are defincd by the 

Alliance for Telecommunications Industry Solutions (ATIS), an industry standards body that 

manages standardization activities for wircline and wireless networks.’” Such activities include 

managing interconnection standards, number portabihty, toll free access, tc!ccom fraud. and 

ordcr and bilIing ~ssues.”~ 

The IC0 Membcrs can usc the E.MI 11-01-01 records to identify GM& traffic.’” These 

In EM1 11-01-01 records are sent to the IC0 membcrs on a wcekly or daily 
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addition, BellSouth provides Signaling System No.7 (“SS7”) to the IC0 members.’28 SS7 

architecture IS set up in such a way that any node can exchange signaling with any other SS7 

capable node, even in an indirect interconnection arrangement. In response to the Authority’s 

data request of August 30, 2004, BellSouth stated that while SS7 data is real-time for call set-up 

purposes, it is not typically used to generate billmng, BellSouth states that the SS7 data may be 

used to assist in venfylng the accuracy of the EM1 1 1-01-01 records. 

While this method of verification may not be real-time, BellSouth can and does provide 

sufficient information to the IC0 members to enable them to identify CMRS traffic and bill 

accordingly. Therefore, the Arbitrators voted unanimously that either with direct or indirect 

interconnection, the combixung of traffic types over the Same trunk should be pentted, 

provided the calls are properly timed, rated, and billed. 

M at 1 SS7 IS the standard commumcauon systcm that IS used to control public telephone networks and 18 a 
prerequisite for the unp‘lementntion of an Integrated Digital Services Network (“ISDN’) 
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(A) Where should the point of interconnection (&POP) be if 8 direct 
connection is established between a CMRS provider’s switch and an KO’s 
switch? 1 

(B) What percentage of the cost of the direct connection facilities should be 
borne by the ICO? 

Position of the Parties 

The CMRS providers state that a POI for a dedicated two-way facility may be established 

at any technically feasible point on the IC0 member’s network or at any other mutually 

agreeable point pursuant to applrcable fcderal rules and the cost of the dedicated facility between 

the two networks should be fairly apporhoned between the parties.i29 The CMRS providers 

mer state that the FCC has “clearly established that with respect to dedicated facilities that 

interconnect two parties’ networks, the p m e s  are to share the costs of such facilities based upon 

their proportionate use of the facilities, regardless of how the facdittes are provisioned, and 

without regard to the carriers’ respective semce areas ’’” 

The IC0 mcmbers state that this issue 1s “exclusively related to an actual direct physical 

interconnection point that the CMRS provider may establish pursuant to Subpart H [of the FCC 

Rules] for the exchange of traffi~.”’~’ “ The indirect arrangement with BellSouth that IS the 

subject of the negotiations and aibitrahon is not related to this “With the exception of 

any separate requests and discussions that any individual CMRS providers may have with an 

individual ICO, the CMRS providers have not rcqucsted any interconnection point on the 

networks of the IC0 [members] in the contcxt of these group negot~ations.”’~~ 

Marc B Sterling, he-Filed Dvect Tmmony. pp 10-1 1 (lune 3,2004). 129 

I3O Jorni Post-Arb~trariun Brtr$Sitbmmtd on Bchdf’of the CMRS Prowders, p 75 (September 10,2004) ”’ Steven E Watlons, Prc-Filed hrect Testimony, p 32 (June 4,2004) 
If2 

I33 ij 
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Deliberations and Conclusions 

The Act obiigates incumbent LECs to provide interconnection at any “technically 

feasible point withm the camer’s The FCC has concluded that the term 

“technically feasible” refers solely to technical or operational concerns, mthw than economic, 

space, or site  consideration^.'^^ Also, the FCC has required that an incumbcn! LEC must prove 

to the state commission that a particular interconnection or access point is not technically 

feiuiblc. 

interconnection obligations include modifications to incumbent LEC facilities to the 

extent necessary to accommodate interc~nnection.’~’ In such cases where the incumbent must 

modify its facilities in order to accommodate such interconnection, thc FCC has not said that the 

costs associated with those modificabons cannot be incorporated into interconnection rates. 

Any future direct interconnecoon i g r m e n t  between the pama would bc subJect to the 

CMRS providers designating the point of intemnncction. Then, if the K O  member considcrs 

that the designated pomt of interconnection is not technically feasible, the IC0 member must 

demonstrate this to the Authonty. 

The CMRS prowders state that a point of interconnection for a dedicated two-way 

facility may be established at any technically feasible point on the ICO’s network or at any other 

mutually agreeable point pursuant to applicable federal rules and the cost of the dedicated facility 

between thc two networks should bc fairly apportioned between the parties.’ Once a CMRS 

provider requests direct interconnection, the parties should negotiate and the specific issue 

should be brought to the TRA for arbitration if the parties are unable to reach agreement. The 

”‘ 47 C F R 8 20 3 (20041, Defirution of Interconnection, 47 C.F R $$ 20 1 I(a) and (c) (2004), Interconnection of 
CMRS Providers to Facilities of Local Exchange h e r s .  and 47 C F R Q 5 1  5 (2004). Definition of Techrucally 
Feasible ’“ 47 C F R 9; 5 1 5 (2004). Defirution of Technically Feaslble 

’” 47 C F R g 5 1.5 (2004), Definttlon of Tcchcally Feasible 
First Reporl nnd Order, 1 I FCC Rcd I5499 at 7205 
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Interconnecbon Agreement between an IC0 member and a CMRS provider, whether negotiated 

or arbitrated, will determine the rates, t m s  and conditions for interconnection bctween the 

parties. 

With regard to Issue 7(A), the Arbitrators voted unanimoudy that the CMRS providers 

have the nght pursuant to the Act and FCC Rules to designate the point(s) of interconnection at 

any technically feasibIe point on the ILECs’ network and the CMRS providers shall be 

responsible for delivering calls to the point of intmnnecbon with the IC0 members. The 

Arbitrators R ~ S O  voted unanimously that the IC0 members shall be responsible for delivering 

calls to the point of interconnection, as they would with any other provider, whether it happens to 

be an ILEC, CLEC or CMRS provider, As to Issue 7(B), a majority of the Arbitrators voted that 

the cost for direct connection facilities should be borne by the CMRS provider to the point of 

interconnection and facilities on the o h  side of the CMRS provider’s point of interconnection 

should be borne by the IC0 member.I3* 

”* Director Jones did not vote wth the majonty as to Issue 7(B), slating he ”found that there IS lnsuficient evidence 
in the record to specify a percentage of the cost of the direct connection facilities to be borne by the [COS” 
Transcript of Proceedings, p 33 (January 12,2005) Insttad, Director Jones arected the parUes to the standard in 
47 C F R 0 SI 709(b) (2004) 
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lSSUE8: What is the appropriate pricing methodology for estabiishing a reciprocal 
compcnsation rate for the exchange of indirect or direct traffic? 

Positions of the Parties 

The CMRS providers maintain that the FCC's default proxy rates have been 

invalidt~ted.'~~ Therefore, the availability of proxies remains unsettled and there are only two 
I 

altematives clearly avmlable under FCC regulations for establishing transport and termination 

rates: (1) forward-looking rates based on appropriate cost studies, or (2) bill-and-keep."" 

The CMRS providers assert that "because of the 1COs' failure to produce (1) forward- 

looking cost studies and (2) balance-of-tmffic studies, FCC regulations mandate that the TRA 

adopt bill-and-keep as the appropnate compensation me~hanism."'~' The CMRS providers 

propose establishing bill-and-keep arrangements as the appropriate compensation mechanism 

until the IC0 members produce a valid, forward-looking cost study or a valid balance of traffic 

study.'42 The CMRS providers contend that FCC Rule 51.705 sets forth the alternative available 

to state commissions govemng reciprocal compensation arrangements. The CMRS providers 

assert that of the three alternatives, only the fbrward-looking cost or bdf-and-keep options are 

The CMRS providers claim that reciprocal compensation rates must be 

To the CMRS providers, cost=based rates symmetrical and cost-based per FCC 

preclude setting a composite rate for all I C 0  members. Rather, company specific factors should 

be utilized to determine a company specific cost.'45 The CMRS providers note that the IC0 

members have not presented cost studies in this docket and failed to provide support for their 

Petition fordrb~trotron of Ceko Partnership, d/bh t'emoon Ffireless, p, I8 (November 6.2003) 

William H Brownr Pre-Filed Direct 'restlmny, p 17 (June 3.2004) 
id 

'* Joint Post-Arbnmtton BrrefSubmirted on Beholfof the Clwzs Pro~sders, pp 55-56 (September 10: 2004) 

14' Id at 18 "' at 19 
'I' Id at 20. 
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cost ~ 1 a i m s . l ~ ~  For these reasons, the CMRS providers advocate bill-and-keep as a feasible 

option for setting a reciprocal compensation rate.I4' The CMRS providers further state that the 

IC0 members are not precluded from tiling cost and traffic studies to replace the bill-and-keep 

1 t 

arrangements. '" I 

The CMRS providers supplied benchmark rates to illustrate that &e IC0 members' 

proposed rates are too high,"' The CMRS providers argued that because the rates are only 

approxunatc and not based on company spccific data, they are not forward-looking and should 

not be adopted as rates for the purpose of reciprocal compensation, The CMRS providers 

recognize that the Coalihon mcmbers are in possession of the necessary information to formulate 

TELRIC rates for reciprocal compensation. The CMRS providers also note that FCC Rule 

51.505(e) requires incumbents to tile cost studies to ensure that rates do not exdeed TELRIC.'50 

I 

The IC0 members asscrt that the TELRTC pncing methodology does not apply to rural 

telephone compan~es.'~' The IC0 members also claim that the TELRTC pricing rules apply only 

to direct interconnection not the existing interconnection mangcments between the paties that 

include BellSo~th.'~~. The IC0 members stsltcd that they have made voluntary rate proposals to 

the CMRS providers.'53 The IC0 members did not provide cost studics in this proceeding. 

Deliberations and Concluslons 

FCC Rule 51.705 provides the following regarding rates for an incumbent LEC's 

transport and termination: 

IC/ at 21 
14' Id at 2 

~d at 2s 
W Craig Conwell. Pre-Filed Rebuttal Tewmony, p IO (June 24,2004) 
FCC Rule 51.505(e) reads. "An Incumbent LEC must prove to the state commission th?t the rates for each 

element it offers do not exceed the forward-lookmy econormc cost per unit of providing, using a cost study that 
complies with the methodology set forth in this section and B 5 1 5 I 1 " '" Steven E Watkins, Prc-Filed Dyect Testimony, p 35 ( J w  4,2004) 

IS? 
153 fd 
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(a) An incumbent LEC's rates for transport and termination of local 
telecommunications traffic shall be established, at the elechon of the state 
commission, on the basis of: 

(1) The forward-looking economic costs of such offerings? using a cost study 
pursuant to $0 51.505 and 51.51 1; 

(2) Default proxies, as provided in 0 5 1.707; or 

(3) A bill-and-keep arrangement, as provided in 8 51.713.1H 

A majority of the Arbitrators determined that the rates should be based on forward- 

looking economic costs.'ss Specifically, the rates should be set using the TELRIC pricing 

methodology. Although the 1CO members voluntanly proposed rates, the majonty agreed with 

the CMRS providers that those rates are not compliant wtth the required TELRlC methodology. 

The rates offered by the IC0 members were not based on forward-looking cost studics. Instead, 

they were derived from interstate access rates, which include embedded costs. Embedded costs 

that are permissible in the calculation of access rates are not permissible in the calculation of 

rates based on forward-looking costs, 

The majonty of the Arbitrators found that the use of interim rates pending the 

impIementation of TELRlC-based rates is legally sound.156 Specifically, the vanous state 

commissions have jurisdiction derived from the Act to set rates when carriers fail to do so 

voluntarily by contra~t.''~ State commissions may, consistent with FCC Rules, set interim rates 

subject to true-up dunng the process of establishing TELRIC rates.'ss Given tlie lack of wst or 

Is' 47 C P R 8 5 1 705 (2004) 
Director Tate dld not vote with the I M J O I I ~ ~  See Transcript of Proceedings, p 43 (January 12,2005) 

47 U S C 252(a)-(b) (2004), see ulsu Venzon Communrcufrom Inc Y FCC, 535 U.S. 467,492,122 S.Ct 1646. 
1662 (2002) 
See AT&T Corp I: FCC, 220 F3d 607 (DC Cu 2000) (court renewed the New York Public Semce 

Comrmssion's use of an interim or placeholder rate subject to true-up for line conditioning charges in a Section 
271 proceeding) 
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traffic studies upon which to implemmt permanent rates, interim rates that are Subject to true-up 

Ne appropriate.'" 

A majority of the Arbitrators voted to establish as the interim rate the reciprocal 

compensation rate set for BellSouth in the TRA's Permanent Pnce proceeding (TRA Docket No. 

97-01262) subject to true-up. The majority determined that the BellSouth reciprocal 

compensation rate is appropriate to adopt in the interim for two reasons. First, the intenm rate 

will be subject to true-up, thus mitigatmg the risk that either the IC0 members or CMRS 

I 

providers will be unduly enriched or left inadequately compensated once the final rate i s  

established. Sccond, the rate is a reasonabk interim rate because it is a rate established for an 

incumbent LEC. In approving the establishment of an interim rate, the majonty also voted to 

commence additional proceedings to establish a permanent cost-based rate for reciprocal 

compensation and to resolve the issue of whether such rates must be symmetrical between the 

IC0 members and the CMRS provideIs.'60 Given this decision, the Arbitrators then appointed 

Chairman Millcr to prepare the additional issues for hearing by the full panel. 

'" Additional precedent for thc Authority's use of m&~m rates m arbitration proceedings can be found in the 
followng dockels In re Interconnection Agreement Negotiations Benwen AT&T Communications of the South 
Central Stares, Inc and BellSouh Tdecommitnications. Inc Pimuant to 47 U S  C Sectiota 252, Docket No. 96- 
01?52, Firs! Order ojAr6itruf~on Awurds. p. 35 (November 25, 1996) (ordering tntenm pnces pending the 
completion of cost stubes), I n  re Petition of Nextlink Tennessee, LLC for Arbirratron of Inlerconmtion with 
BellSouth Telecommunications, Iw , Docket No 98-00123, Anal Order of Arhtratton Award, p 7 (Jw 25, 
1999) (retnng mtenm rates for nser cable and terminaung wltc), and I n  re Pelition .for Arbrtrarwn of 
ITChDcltuCom Cornmimicattoris, Inc with BelISoidh Telecammunrcatrons. inc Airsirunt to the 
Teiecommuiuauxoirs Ac! of 1996, Docket No 99-00430, Interim Order rfl Arbitration Award, pp 47-49 
(August I 1,2000) (scmng ultenm rates for DSL UNEs subject to a me-up retroachve to Lhc expuatron date of the 
current agrccmcnt) 

IM, Director Tate did not vote wth the majanty SceTranscnpt of Proceedings. p 43 (January 12,2005) 
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ISSUE9: Assuming the TRA does not adopt bill-and-keep as the compensation 
mechanism, should the parties agree on a factor to use as 8 proxy for the 
mobile-to-land and land-to-mobile traffic balance i€ the CMRS provider does 
not measure traffic? 

Positions of the Parties 

The CMRS providers note that some carriers can measure traffic sent to another canier 

while others cannot, For the carriers that cannot measure traffic, a 'traffic factor' will be used to 

replace actual measurement.'6' The practice is an industry standard and often set at a 60/40 split 

between the carriers.'62 

The IC0 members argue that the use of factors should not be imposed by the Authority 

but should be solely voluntary.'63 The IC0 members assert that the usc of factors is not a 

statutory requirement.'64 The IC0 members further claim that they cannot directly measure 

traffic because BellSouth delivers CMRS traffic over a feature Group C trunk.'65 Given the 

indirect interconnecbon arrangement, the IC0 members aver that factors arc unnecessary 

because BeliSouth can, and should be required, to provide traffic records.'d6 

Deliberations and Conclusions 

Having approved the establishment of an interim rate subject to true-up for reciprocal 

compensation, the Arbitrators voted unanimously to requue the parbes to file an agreed upon 

factor to use as a proxy for the mobile-to-laud and land-to-mobde traffic balance if the CMRS 

providers do not measure traffic. The Arbitrators established January 25, 2005 as the date by 

which the factor shall be filed with the Authonty. The Arbitrators further determined 

''I William H Brown, Pre-Filed Direct Tcsumony, p 29 (June 3,2004) 

16' Steven E Watlans, Pre-Filed Direct Testmiony, p 38 (June 4,2004) 
161 Id 

hi 
'65 Id 

Id 
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unanimously that if an agreement on a factor has not been reached by January 25, 2005, the 

parties shall submit this information through final best offers ("FBOs") no later than February 8, 

2005.'67 

16' The CMRS providers and thc IC0 members subsequently agreed to a traffic ratio factor of 70% mobile- 
ongmated30% landline-onginated that establt.. a de " n u s  fhctor of 5,000 MOUs per month below which no 
bill~ng wdl occur See Jomt Letter submitted on behalf of the CMRS prowders and the members of the Rural 
Independent Coalition (February 9,2005) 
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Assuming the TRA does not adopt bill-and-keep as the compensation 
mechanism for all trafic exchanged and if a CMRS provider and an IC0 are 
exchanging only a de minimus amount of traffc, should they compensate each 
other on a bill-and-keep basis? If so, what level of traffic should be considered 
de minimus? 

Positions of the Parties 

The CMRS providers argue that the transactron costs associated with billing are 

sometimes greater than the amounts billed for reciprocal compensation.'6* The CMRS providers 

claim that their request is not frivolous because they tenninate trafic to over 1300 small phone 

~ompanies.'~' The CMRS providers request that if less that 50,000 "ita of h e  occur, no bills 

should be issued,'7o 

The IC0 members assert that there is no interconnection requirement to allow for de 

minimus billing amounts and that this issue is fiivolou~.'~' 

Deliberations and Conclusions 

As to this Issue, the Arbitrators voted unanimously that the parhes should exchange de 

minimus amounts of traffic on a bill-and-keep basis. Further, the Arbitrators found that, in the 

absence of an agreement among the parties as to what level of traffic should be considered as de 

minimus, the parties shall file with the Authonty by January 25,2005, what level of traffic is to 

be considered de minimus. If agreement on a de minimus amount cannot be reached by this 

date, the parhes shall file FBOs on this amount no later than February 8,2005."' 

'68 William H Brown, Pre-Filed Duect Testimony, pp 31-32 (June 3,2004) 
169 Id at 32-33 
"'Id at 32 
"' Steven E. Watlunr. Pre-Filed Direct Testimony, p 39 (June4.2004). 

a 

The CMRS providers and the IC0 members subsequently agreed to a de mmunus factor of 5,000 MOUs per 
month See Joint Letter submitted on behalf of the CMRS providers and thc members of the Rural independent 
Coaliwn (February 9.2005) 
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iSSUE 11: Should the parties establish a factor to delineate what percentage of traffic is 
interMTA and thereby subject to access rates? If so, what should the factor 
be? 

Exhibit Nb. (BHP-6) 

Positions of Parties 

The CMRS providers explain that because the Act requires reciprocal.compensation for 

telecommunications t r a sc  that onginates and terminates in the same MTA, traffic that originates 

outside the MTA is subject to access charge~.”~ The CMRS providers argue that there is no 
I 

evidence that interMTA traffic is anything other than an insignificant amount, nor is there 

evidence that the traffic is anything other than balanced. The CMRS providers therefore request 

that interMTA traffic be bilI-and-keep. In the event the parties agee to replace bill-and-keep 

because of increasing volumes of traffic that create an imbalanced situation, then interMTA 

traffic would be based on actual measurements, unless a party lacks the capability to measure 

traffic. In the case where a carner could not measure traffic, a traffic factor would apply.”‘ 

InterMTA factors currently exist in arrangements with similarly situated LECs in other states.I7’ 

Dun’ng negotiations, the IC0 members were willing to negotiate a mutually agreeable 

factor. The IC0 members want a factor that adequately represents traffic that is mterMTA. 

Furthermore, the IC.0 members acknowledge that because the traffic may vary with the IC0 

member and proximity to a CMRS provider’s service area, many factors are involved.’76 The 

IC0 members assert that the amount of interMTA traffic is growing. This traffic is subject to 

intrastate and interstate access charges payable to the IC0 members. The 1CO members opine 

that the TRA should require the CMRS providers to produce data that would indicate the 

William H Brown, Pre-Filed Duect Testimony, pp 33-34 (June 3,2004). 
“‘id at 33-35, ”’ Final Joint  sues Mafrrx at p 12 

Id 
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appropriate lcvel of interMTA traffic, per IC0 member. Further, the TRA should affirm that thls 1 

1 trafic IS subject to interstate and intrastate access charges.”’ 

Deliberations and Conclusions , 

A majority of the Arbitrators found that there is insufficient evidence in the record to 

detcrminc whcther a factor should be used and what pcrcentagc of traffic is interMTA, 

Thercfore, a majority of the Arbitrators voted to require the CMRS providers to provide each 
I 

IC0 member with six (6) months of intcrMTA traffic data showng the amount of traffic 

orignated by each CMRS provider and terminated to each IC0 member. ”‘ The majority further 

voted that in the event this information is insufficient to pennit the parties to ddermine whether a 

factor is appropnate or to calculatc the traffic percentage, the parties can petition the Authority 

for assistance. 

The Arbitrators also determined unanimously that the six months data should bc providcd 

no Inter than January 25, 2005, with thc parties notiffing the Authority by February 8, 2005 if 

they are unable to reach an agreement. Chairman Miller also dirccted the parhes to cantact him, 

as Heamg Ofiicer, as soon as possible if the parties should come to an impassc. In addition, thc 

Arbitrators votcd to place the matter on the Authority Conference scheduled for January 31, 

2005, for the parties to report on the status and to provide an opportunity for thcm to &scuss any 

I 

I 

issues they considered necessary to be brought to the attention of the Arbitratbrs or the Hearing 

I 

I n  Steven E Watlans Prc-Filed Direct Tcsuniony, pp 39-40 (June 4,2004) 
Director rate did not vote with the majority See Tranvcnpt of Proceedin@, p 46 (January 12,20051 ’’’ The CMRS provlders and the IC0 members subsequentIy agreed to an interM1.A furor of 3%, whch states that 

the fhctor I.. baed on terrmnating wireless MOUs and will be pad only by the CMRS promdew. See Joint Lcner 
subnutted on behalf of the CMRS probidem and the members of the Rural Independent Coalition (February 9. 
2005) 

I 
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ISSUE 12(A): Must an IC0 provide dialing parity? 

Positions of the Parties 

The CMRS providers, through Verizon Wireless witness Mark B. Sterling, assert that 

FCC Rules expressly require diahng parity regardless of the called party’s provider. 

Specifically, they posit that where they have numbers associated with the local calling area of an 

K O  member, the IC0 members shodd afford local treatment to their customers for calling those 

numbers to avoid customer confbsion.’sO 

Witness Sterling states that “CMRS providers have built wireless networks in their 

licensed areas in Tennessee in order to provide service in those areas” ahd have obtained 

telephone numbers for specific rate centers to be able to offer their end users local calling from 

wireline customers in those areas.181 The CMRS providers maintain that while the association of 

a telephone number with a rate center may not be very important for mobile originated calls, it is 

critical far land-to-mobile calitng. The CMRS providers obtain local numbers because a 

telephone number is associated with a particular geographic area and being able to retain local 

calling from landline numbers is important to CMRS customers. They opine that if number 

association was not important, the FCC would not have ordered intermodal local number 

portability. The CMRS providers state “independent LEC-originated calls to local numbers 

should be able to be dialed by their customers mng the same number of digts rcgardless of the 

calling or call parties’ service providers.’”82 

The IC0 members argue that LECs are not required to rely on rate center information of 

other carriers contained in industry databases in providing intrastate local exchange service, 

stating that “the FCC has concluded that NPA-NXX mformation is generally meaningless with 

- _ _  

Mark B. Stcrhng, Pre-filed D~rect Testimony, pp 13-14 (June 3,2004). 
I” Mark B Sterling, Pre-filed Rebuttal Testimony, p. 4 (June 21,2001). 
Is’ Transcript of Proceedmgs, v 11, p 23 (August 9,2004) 
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respect to mobile wireless services . . . [and] that not all camers utilize this information for the 

definition and billing of services. . , The IC0 members summarized their position on this 

issue in the joint issues matnx by stating that “[tlhe IC0 members fully understand and abide by 

the Section 251(b) diding parity obligation to the extent that the obligation is applicable.”’84 

Deliberations and Conclusions 

&ding Parity is addressed as an obligation of all local exchange carriers in 47 U.S.C. 

0 251(b)(3) as follows: 

DIALING PARITY. - The duty to provide dialing parity to competing providers 
of telephone exchange service and telephone toll s m c e ,  and the duty to permit 
all such prowders to have nondiscriminatory access to telephone numbers, 
operator services, directory assistance, and directory listmg, with no unreasonable 
dialing delays.’8s 

FCC regulations require local exchange Carriers to provide local and toll dialing parity to 

competing telephone exchange service or telephone toll service. Specifically, 47 C.F.R. 0 

51.207 provides: 

Local dialing panty, A LEC shall permit telephone exchange s m c e  customers 
within a local calling area to dial the same number of digts  to make a local 
telephone call notwithstandmg the identity of the customer’s or the called party’s 
telecommunications service provider. 

While Section 25 1 of the Act does not specify CMRS providers, it does state that dialing 

parity will be provided to “competing providers of telephone exchange service,”’86 In its First 

Repurt and Order, the FCC found that cellular, broadband PCS (personal communication 

service) and covered SMR (specialized mobile radio) providers fall within the definition of 

telephone exchange senice providers because they provide “comparable service” to telephone 

‘%even E. Watiuns, Pre-fled Direct Testimony. p. 45 (Jme 4,2004). 
Is‘ Fmal Join; Issues Matnx at p 13. ”’ 47 U S.C. 3: 251(b)(3) 

Id 
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exchange ~ervice.‘~’ In the Second Report arid Order, the FCC held that “to the extcnt that a 

CMRS provider offers telephone exchange scrvice, such a provider is entitled to recave the 

benefits of local dialing panty.”’88 

The Arbitrators unanimously found that, because the FCC clearly includes CMRS 

providers in the definibon of “competing providers of telephone exchange service,” 1CO 

mcmbers must provide dialing panty to the CMRS providers. 

“ First Report and Order, 1 1 FCC Rcd 1 5499 at 7 10 13 
IRP Implenteriration of the Locul Competition Prowsions of the Telccomnwnicutions Acr of 1996. Secod Report und 

Order und McmorunriimJ Opinion and Order, 11 FCC Rcd 19392,Y 65 (1996). 
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Must an IC0 charge its end users the same rates for 
calls to  a CMRS NPNNXX as calls to a land line 
NPA/NXX in the same rate center? 

The CMRS providers assert that the rules of fairness and nondiscnmxnation require IC0 

members to charge the same end user rates for calls to CMRS and landline NPA-NXXs in the 

same rate center.189 They argue that “FCC d e s  expressly require dialing panty regardless of the 

called party’s provider and other state ”missions and basic pnnciples of fairness and 

nondiscrimmatron requires [sic] IC0 members to charge the same end user rates.”’go 

The Coalition argues that the CMRS providers are seeking “a favorable and disparate 

arrangement under which the ICOs are forced to provide calling for their wireline end users to 

make unlimited calls to mobile wireless users that may be located anywhere in the nation. . . . 
The Coalition further states that ”. . . the NPA-NXX of it mobile user does hot determine the 

mobile user’s geographic location. And wtth respect to jmsdiction, it is the actual location of 

the mobile user and the other party to a call that determines the jurisdiction of a call, not the 

telephone number 

r g i 9 1  

It is the position of the Coalition that LECs may treat as toll calls any call to a mobile 

user that must be delivered to an intercomechon point beyond the normal local calling area of 

the IC0 member regardless of the NPA-NXX and that lLECs “have no obhgqbon to provision 

some superior form of local exchange service calling to CMRS networks.”’93 The Coalition 

asserts that toll calls are not subject to local dialing parity or to toll dialing parity.’% The 

a 

~ ~~ ~ 

See i n  re Petition of Arburufron OJCellco Purtnershzps d/b/a Yerrzon Wireless. p 22 Wovember 6.2003) 
‘90 Billy H. Pmitt, Pre-filed Direct Testunony, p 3 1 (June 3,2004) 
19’ Steven E. Watlans. Pre-filed Dlrect Testmony, p 43 (June 4,2004) 
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Coalition also states, “Local dialmg parity is a concept that applies to a specific geographic area, 

not telephone numbers.”i9s Further, a mobile user’s telephone number “does not conform to a 

specific and defined geographic area as that which a LEC uses for local exchange semce I 

calls.‘”% Instead, a wueless service area is based on a licensed MTA. 

The Coalition asserts that LECs are not required to rely on rate center information of 

other camers contained in industry databases in provision of intrastate local exchange service. 

The Coalition argues that telephone numbers assigned to users do not detennine call junsdiction 

and that reliance on numbers is an arbitrary pract~ce.’~’ 

The Coalition summarizes its position as to this issue in the joint issues matrix by stahng: 

Neither the Section 251(b) dialing parity obligation, associated FCC rules and 
reylaoons, nor any applicable statute or regulation establish requirements with 
respect to the rates any LEC, including ICOs, charge their end user cusltomers for 
the provision of wireiine to wireless calls. Any issue related to IC0 end user 
service charges is not properly the subject of arbitration ’” 

The Coalition Mer states, ‘The matter msed by this issue addresses how the rural LECs 

provision service to their end users, and not how the m a l  LECs provide transport and 

termination seTvIces.’’’99 For th~s reason, the Coalition argued that this issue is.beyond the scope 

of the arbitrabon and the CMRS providers are seeklng to impose requirements on the IC0 

members that have not been established as interconnection standards by the FCC.2” 

Deliberations and Conclusions 

The FCC has interpreted 47 C.F.R. 6 51.701 (3x2) as requiring “LECs to deliver, without 

charge, traffic to Ch4RS providers anywhere within the MTA in which the call originated”’0i 

19’ Id 
Id 

19’ Id at 46 ”* Find Joint Issues Matrrx at p 13. 
‘* Post-Hearing Rep[\$ Brief of the Rural Coalrtion of Small L E 6  und Cooperatives, p 48 (October 5,2004) 
2oo Id at pp 4849 

Menmranditnr and Order, 15 FCC Rcd t I 166 at W 3 1 
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An MTA may encompass multiple LATAs and could cross state boundanes. ne FCC has stated 

that LECs may not charge CMRS providers for facilities used to deliver LEC-originated traffic 

that originates and terminates in the MTA because this is local Moreover, such traffic 

”may result in the same call being viewcd as a locar call by the carriers and a 6 1 1  call by the end- 

As such, even though intraMTA CMRS to LEC calling IS lo&d for reciprocal 

compensation purposes, nothing prevents thc LEC h m  chargng its end users for toll calls.’” 

LECs and CMRS providers may enter into wide area calling or reverse billing arrangements to 

makc it appear to end users they have made a local call rather than a toll ca11?’’ 

The Ahitraton voted unanimously that the I C 0  members are not required to charge end 

users the same rate for calls to ti CMRS NPA/NXX as calls to landline numbers, unless the calls 

originate and terminate Witfun the rate c e n t e 6  of the LEC. In addition, IC0 member cnd USOTS 

may be charged toll charges for calls that terminate outside of the IC0 member’s rate centcr. 

I 

I 

I 
3 2  Id 
3 3  id 
204 Id 
’Os Id. 
30(, In the context ofthu arbitratlon, the term ‘‘rate center” IS equivalent to local  exchange area ” 
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lSSUE 13: Should the scope of the Interconnection Agreement be limited to trafic for 
which accurate baing records (11-01-01 or other industry standard) are 
delivered? 

Position of the Parties 

The CMRS providcrs’ testimony indicates that the IC0 members propose to limit the 

scope of the interconnection agreement to intermediary traffic for which the intermediary 

provider supplies accurate and complete billing The CMRS providers support the 

goal of exchanging accurate billing records. Nevertheless, billing errors should not exempt 

certain segments of traffic From the scope of the agreement. Instead, the interconnection 

agreement should wver all traffic and billing errors should be addressed pursuant to the dispute 

resoiution provisions in the agreement,’’’ 

The IC0 members argue that accurate billing records are an indispensable requirement 

for any three-way indirect interconnection anangemat, and the terms and conditions to such an 

armngement must require the availability of ilccurate and complete records.2w According to the 

Coalition, this issue, like others raised by the CMRS providers, illustrates why three-way 

interconnection arrangements are not subject to the rules and standards established for Section 

251&)(5) reciprocal compensation arrangements between connecting carricr~.’’~ [t is the 

position of the Coalition that traffic that is within the scope of the agreement is defined as traffic 

for which BellSouth provides accurate and complete information and that BellSouth should be 

responsible for compensation for any traffic not identified by accurate and complete billing 

information?” 

207 Suzanne K Nicman, Pre-Filed Direct Testimony, p 11 (June 3,2004). 
Id 

’09 Steven E Watlans, Pre-Filed Dmct Testunony, p 47 (June 4.20bl) 
’lo Id ’“ Id 
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The Arbitrators found that the provision of billing records is the responsibility of the 

parties to the interconnection agreement. Nevertheless, either or both of the parties can enter 

into a separate agreement with a third party to furnish billing records to the other. If either party 

in a two-party interconnection agreement does not have the ability to identi@ all types of traffic, 

such as transit traffic, then it will be imperative that the party: (1) make the necessary 

modifications to its network to provide that ability, or (2) enter into an agreement wth a third- 

party provider for the needed billing records. This might require somc or all of the small IC0 

members to enter into such agreements with the provider that transits the traffic between the 

parties. Many such agreements already exist between BellSouth and various CMRS providers. 

Accordingly, the Arbitrators voted unanimously to require that the scope of the 

interconnection agreement set forth all terms and conditions that include traffic for which billing 

records are provided in a manner that enables parties to accurately bill one another. Such billing 

may be accomplished using E M  1 1 -01 -0 1 records and SS7 data or my other acceptable method. 

Billing errors that may occur should not be used as an excuse to Iimit the type of traffic covered 

by the agreement. The Arbitrators unammously determined that the billing party is responsible 

for determining the amount to be billed. If the billing party does not have its own records for 

billing purposes, then it should use records made available to it by a third party, until such time 

as the billing party can install its own billing system. Further, the Arbitrators voted that the 

parties shall utilize a standard industry record for billing purposes such as that furnished by 

BellSouth, the current provlder of transit smces.  Any disputes relating to the provisions of the 

interconnection agreement can be brought before the Authonty for resolution. 
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ISSUE 14: Should the scope of the interconnection Agreement be limited to traffic 
transited by BellSouth? 

Position of the Parties 

The CMRS providers maintain that nothing in the Act or FCC regulations require that the 

specific transitmg provider be listed in the interconnection agreement.”’ CMRS providers 

M e r  argue that, under the Act, the IC0 members are obligated to provide interconnection to 

and accept traffic from any transihng Wrier that the CMRS providers may ch~ose,’’~ Suzanne 

Nieman, a witness for AT&T Wireless, testifies, “[m]omver, as long as the A&eement provides 

that the IC0  members are to be compensated for all CMRS prowder originated traffic that 

terminates on their network, it should not matter which carrier performs the transiting 

function.’’214 The CMRS providers assert that listing the specific transiting provider would hmit 

the CMRS providers’ flexibility to send the traffic to the provider of choice since each change ~n 

transit provider would require an amendment to the interconneaon agreement to be negotiated, 

filed and approved.215 The CMRS providers assert that the IC0 members are attemptmg to limit 

the scope of the interconnection agreement to traffic transited by BellSouth by requiring that the 

specific transiting provider be listed in the interconnection agreement. 

The IC0 members argue that a transit service arrangement cannot be enacted unilaterally 

by a tandem provider such as BellSouth?’6 Steven Watkins, testifying on behalf of the IC0 

members, states, “[nlo carrier has the nght to establish interconne&on unilaterally for it with 

other tamers.""' The IC0 members further contend that BellSouth is the only transit provider 

involved in the negotiations and arbitration although BellSouth has not yet established a transit 

”’ Suzarme K Nieman, Pre-Filed Direct Tesumony, p 10 (June 3,2004) 
213 Id 
314 Id 
‘151d at pp. 10-11. 
‘I6 Steven E. Watluns, Prc-Flied Direct Testimony, p 48 (August 4,2004) 
2” id 
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interconnection agreement with the IC0 members?'8 The IC0 members argue that because 

BellSouth is the only carrier that claims to be 8 transit provider, %ere is no basis and no need to 
i 

arbitrate tenns and conditions under the specdahon that there may be other carr~ers.'''~ 

Deliberations and Conclusions 

In deciding this issue, it is necessary to distinguish between direct and indirect 

interconnechon. The Arbitrators found that interconnection agreements are, by design, for direct 

interconnection and, therefore, are intended to be two-party agreements. 

It is not necessary for an interconnection agreement between two parties to name a 

specific transit traffic provider because the provider for transit traffic may change during the 

term of the agreement. Nevertheless, it m n s  the responsibility of the party originating the 

transit traffic to ensure that the transiting carrier has established a connection with the 

terminating carrier and that traffic is identified in a manner that allows the terminating carrier to 

bill for such traffic. When existing agreements between the various parties and the transit 

provider expire, new agreements may be negotiated with other carriers to provide transit service. 

~l though tranmt traffic provisions are not a requirement in the intercomechon beement that is 

the subject of this docket, the originating h e r  should ensure that the third-party transiting 

camer will comply with the terms and conditions contained in the interconnection agreement 

between the onghating and tenninating camers. 

For these reasons, the Arbitrators unanimously determined that the scope of the 

interconnection agreement is a two-party agreement and is not limited to traffic transited by a 

third party. The Arbitrators also determined that if an LCO member is receiving transit traffic, 

this traffic is subject to the agreement between the terminating CBITier and transiting m e r . .  The 

56 

I 



Docket Nos. 050119-TP and 050125-TP 
Witness: Pruitt 

Exhibit No. (BHP-6) 
Page 60 of 71 

Arbitrators further concluded that third-party translt traffic may be routed in the way that either 

party to an interconnecbon agreement sees fit, provided that the transited traffic reaches the 

tenninating camer and that such traffic is properly identified and billed. The Arbitrators voted 

unanimously to require that the orignating canier be responsible to ensure that the transiting 

c m e r  has established a connection wth  the terminating carrier and that traffic is identified in a 

manner that allows the tenninating carrier to bill for such traffic. 
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ISSUE 15: Should the scope of the Interconnection Agreement be limited to indirect 
traffic? 

Position of the Parties 

The CMRS providers presented testimony to the effect that the IC0 members desire the 

scope of the interconnection agreement to be limited to traffic exchanged indirectly through an 

intermediary provider and assert this position is contrary to the provisions of the Act. The 

CMRS providers argue that the IC0 members’ position on this issue is significantly undercut by 

the fact that the agreement the IC0 members propose in this arbitration includes provisions 

relatmg to direct as well as indirect 

The IC0 members state that the subject of discussions with the CMRS providers has been 

the indirect transit arrangement with BellSouth?” The IC0 members’ witness, Steven Watkins, 

testified that “direct connection arrangements are, by necessity, company-specific. While boiler- 

plate commercial terms could be addressed in a collective arena, matters related to specific point 

of interconnection, provision of facilities, and other voluntary discussions pursuant to Section 

252 of the Act cannot be achieved in a collective discussion.’”2 

Deliberations and Conclusions 

The parties have included in this proceeding only issues that involve indirect traffic and 

indirect interconnection. Neverthelcss, while the scope of the resulting agreement may be seen 

as only applyng or limitcd to indirect traffic, the parties are fiee to continue negotiating not only 

thc issues in this docket but also issues not before the Authority. An agreement that is the 

product of arbitration may incorporate the rulings of the arbitrators. In fact, the decisions of the 

arbitrators often serve to spur additional negotiations between the parties. The final 

220 Suzanne K Nteman. Pre-Fdcd Dmct Testmony, p. 9 (June 3,2004) 
Steven E. W a h s ,  Pre-Filed Direct Teszrnony, p 50 (June 4,2004) 
Id 
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interconnection agreement may contain rates, terms and conditions inconsistent with the 

arbitration decisions. The FCC recognized that to the extent the parties mutually agree, the 

decision reached through arbitnibon is not binding.”’ 

For these reasons, a majority of the Arbitrators found that, notwithstanding the fact that 

the only issues in this proceeding involve indircct traffic and indirect interconnection, the scope 

of‘the intcrconnection ngeement IS a two-party ageenlent and is not limited to indirect traffic. 

Thc scope of the resulting agreement will be determined by the conhnuing negotiations of the 

parties and should include the terms and conditions for all traffic cxchangcd bctween the parties. 

The Arbitrators further determined unanimously that if an IC0 mcmbcr is receivlng indirect 

traffic, such traffic is subject to the agreement betwccn the terminatmg carriei and transporting 

m e r .  Indirect andlor third-party transit traffic should be routed in the way that parhcs to an 

interconnection agreement see fit, provided that the indirect traffic reache the terminating 

camer and that such traffic is properly ident~fied.”‘ 

223 First Report and Order, I 1  FCC Rcd 15499 at 1 1293 ”‘ Dlrector Jones provided the followng analysis as the basls for h w  agreement w t h  the conclusion 
On thw issue I find that the law is  silent The record. however, indicates that the Lerms and 
conditions fur direct traffic [w]re, in fact. exchanged bctween the parties dunag the 
negohations Although the parties may havc f0cu.d on the indirect ienns and conditions, this i s  
not II reason to limit the scope of the interconnechon slgnx”ent.. 

Tmqcnpt of Proceedings. p 57 (January 12,2005) 
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ISSUE 16: What standard commercial terms and conditions should be included in the 
Interconnection Agreement? 

Positions of Parties 

The CMRS providers refer to standard commeraal agreements as those contractual terms 

that include indemnification, limitation of liability, definitions, the tenn of the contract, and 

terminations. Although the agreements proposed by the 1CO members and the CMRS providers 

contain similar language, there are two areas where the dfferences are significant -- the grounds 

for termination of the intercomechon agreement and post-termination obligations. The CMRS 

providers argue that the termination language proposed by the 1CO members is unduly broad by 

requiring the termination of the agreement for any material breach of any material tenn The 

CMRS providers propose that tmhat ion  should only occur as a result of a non-payment for an 

undisputed amount that continues for over sixty days after written notice and the appropriate 

regulatory body has been notified at least twenty-five days prior to termination of service.”’ 

Regarding post-termination obligations, the CMRS providers object to the IC0  members’ 

proposal which allows for the blocking of traffic in the case of default. The CMRS providers 

assert that blocking traffic is not in the public interest and occurs only in the most excephonal of 

circumstances. Therefore, the CMRS providers argue that the 1CO members’ proposed terms 

should be rejected and the Arbitrators should instead adopt the standard terms and conditions 

proposed by the CMRS providew2‘ 

The IC0 members state that the Arbitrators should adopt the standard terms and 

conditions contained in either Exhibit 1 or Exhibit 2 of the IC0 members’ Response.227 Exhibit 

* Suzanne K Nieman, Re-Filed Dlrect Testmony, pp 12-13 (June 3,2004) 
=‘Id atp.14 ’’’ Final Jomt Issltes M a n y  at p 13. 
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I is entitled Multi-Party Agreement for the Exchange of CMRS Traffic Tennessee. This 

agreement is a threeparty agreement between BellSouth, a CMRS provider, and the rural LEC. 

In addition to the inclusion of BellSouth, this agreement calls for a dispute resolution process 

that includes mediation and arbitration by a mutually agreed-upon arbitrator. There is no 

mention of Section 252 of the Act as a prevailing guideline for arbitration.= 

Exhibit 2 is entitled CMRS-LEC Agreement, This agreement is a two-party agreement 

between a CMRS provider and a rural LEC. Many of the items in this agreement are noted as, 

“Subject to Change and the resohtion of other terms and conditions with Intermediary 

Provider.”‘?’ 

Deliberations and Conclusions 

Both the IC0 members and CMRS providers submitted many similar standard terms and 

conditions for the proposed interconnection agreement. Nevertheless, the IC0 members 

repeatedly included BellSouth in thar proposed terms, and the adoption of such terms would be 

inconsistent with the fact that this agreement is between the IC0 members and CMRS providers 

and the Hearing Officer’s previous ruling against the joinder of BellSouth as a necessary party in 

this matter.”’ 

A majority of the Arbitrators found that any provision that calIs for the blocking of 

traffic, without first exhausting all measures of resolution, does not promote the public tnterest. 

For these reasons, a majonty of the Arbitrators voted to adopt the standard commercial terms and 

conditions proposed by the CMRS providers wth the addition that traffic may be blocked and 

pg Response of the Rural CwlItron afSmaN LECs and Cooperatives, Exhibit 1 (December 1,2003) 
zT) Id at Exhibit 2 
230 See Order Denyrng Motion (Apnl 12,2004) 
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the Interconnection Agreement may be terminated only in the event of default of a non-disputed 

amount or upon a ninety-day notm and permission from an appropnate governing body,”’ 
I 

j 

! 

I 

I 

Dmctor Jones did not vote wth the majonty, and instead, moved that the Admators hold Issue No 16 m 
abeyance “pendmg furlher uegottations by the p m a ,  so that some of this broad language can perhaps become more 
specific tis the terms of the agreement are hammered out ” T ” p t  of Proceedmgs, pp 50-61 (January 12,2005) 
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ISSUE 17: Under which circumstances should either party be permitted to block traffic or 
tcrminate the Interconnection Agreement? 

Positions of Parties 

The CMRS prowden argue that a party may terminate the agreement when the other 

party defaults in the payment of an undisputed amount due under the terms of the agreement or 

upon thc requisite notice ninety days before the end of the term. All other disputes should be 

resolved pursuant to the dispute resolwon procedures proposed by the CMRS providers. 

. SpeafimlIy, the CMRS provlders mantain that blocking traffic should not be permitted 

The 1CO members assert that mterconncction services provrded to a CMRS provider can 

be terminated if, after appropnate notice and opportunity to cure default, the CMRS provider 

remains in default. The provision of the notice and opportunity to cure default should be 

consistent with that provided to other interconnecting can;iers pursuant to existing standards, 

tcms and condtt~ons?~’ The 1CO members further propose that in the event the default cannot 

be cured, written notice will be sent to the CMRS provider and BellSouth, and BellSouth would 

agree to discontinue sending traffic to the 1CO member. To the extent that BellSouth fails to 

discontinue the delivery of such traffic, BellSouth would be responsible for the appropriate 

payment to the IC0 member?34 The IC0 members later proposed that they would include 

language that is incoprated into their effective interstate access tariff, but’did not provide 

copies or examples ofthe suggested 

I 

Deliberations and Conclusions 

The original proposal by the IC0 members is inconsistent with previous TRA Orders 

because the Authority has previously ruled that BellSouth did not need to be a party to this 

222 Find Join: Issites Munw at p 13 
233 Id 
2M Steven E Watkins, Pre-Filed Direct Testimony, Exhibit B. p 10 (June 3,2004) 

Post-Hearttrg Briefof the Rirral Cnulifrun ofSmallLECs and Gmpcratn*es, p 67 (September lO.2004) 
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pro~eeding.'~~ As such, the proposal requinng BellSouth to comply with t eps  of an agreement 

when BellSouth is not a party to the cantract is unacceptable. The later proposal by the IC0 

members to incorporate language curtently in effect in the interstate access tmff cannot be 

considered becausc no language was supplied or specified. i 

This proceeding is predominantly about the treatment of local traffic exchanged between 

the CMRS providers' and IC0 members' end users. The CMRS providers, are carriers of a 

significant amount of local traffic. Cellular senwe may be used in emergencies and as a 

substitute for Coalition and local service. Considering the manner of use of &llular service, the 
1 

Arbitrators determmed not to adopt any policy that would put the flow of this traffic at risk. 

Therefore, the Arbitrators voted unanimously that traffic may be blocked and the Interconnecbon 

Agreement may be tenninated only in the event of default of a non-disputed amount and upon a 

ninety-day notice. Further, before blocking traffic, a carrier shall obtain approval from the FCC, 

the TRA or some other goverrung body havmg the eppropnatejurisdictIorI. 

zw Order Denying.Votron (Apnl 12,2001) I 
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ISSTJE 18: If the IC0 changes its network, what notification should it provide and which 
carrier bears the cost? 

Position of Parties 

The CMRS provlders assert that the IC0 members must comply with the FCC’s Rules in 

47 C.F.R. $6 51.325 through 51.335 regarding notificabon of network changes and should bety 

the cost of those ~hanges.”~ The IC0 members argue that the rules regarding noDfication of 

network changes are not applicable to the IC0 members and offer to provide the CMRS 

providers with greater notice of network changes than the FCC Rules rcqure. Further, the IC0 

members have not requested the CMRS providers bear the costs of an IC0,member network 

change.us The IC0 members propose that this arrangement assures that k h  party to this 

agreement has thc right to alter its network. Further, the IC0 members assure that the party 

making the change believes the change matenally affects this arrangement, and the party making 

the change will provide at Ieast 120 days notice to the other party. According to the IC0 

members, each party will be responsible for the cost and activities ‘associated with 

accommodating such ~hanges.2~~ 

Deiiberations and Conclusions 

Sections 5 1.325 through 5 1.335 of 47 C.F.R. directly address network changes. The 1CO 

members failed to substantiate their claim that these rules do not apply to them. While the 1CO 

members may offer terms exceeding that which is required by the FCC, they must at a minimum 

offer terms that are compliant with FCC Rules. 

Therefore, the Arbitrators voted unanimously that any LEC that wishes to initiate B 

network change must do so in accordance with the FCC Rules found at 47 C.F.R. $8 

u7 Billy H. Pruitt, Pre-Filed Direct Tcstunony, p 25 (June 3,2004) ’” Final Joint issues Mafrrr at p 14. 
u9 Steven E. W a k  PreFiled Direct Tcshmony, Exhibit B p, 10 (June 4,2004) 
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51.325 through 51.335 and should bear the cost of those changes. An objection by affected 

providers initiates the dispute resolubon process, during which time the LEC proposing 

modifications must maintain the existing network 

2w Pinu1 Joint issues Malm at p 14 
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KO r s s m  2: 

IC0 ISSUE 4: 

IC0 ISSUE 5: 

I C 0  ISSUE 6: 

IC0  ISSUE 7: 

IC0 ISSUE 8: 

IC0 ISSUE 9: 

rco ISSUE io: 

BellSouth should not deliver third-party traffic to an TCO that does not 
subtend B BellSouth tandem; 
The CMRS providers should clarify which of their affiliate entities seeks 
new terms and conditions for the utilization of indirect "transit" 
arrangcments; 
The CMRS providers should indicate the specific scope of the traffic 
originating on their respective networks that is the subject of these 
proceedings; 
Access charges apply to both the origination and termination of 
interMTA traffic on thc networks of the IC0 members; 
Many of thc issues raised in these proceedings are not the subject of 
established FCC rules and regulat2ons. The parties must recognize that 
these issues are subject to voluntary agreement, and not to involuntary 
arbitration; 
Any agreement must accurately define the scope of traffic authorized to 
be delivered over an interconnection to cilsurc that the interconnection 
arrangement is not misused; 
issues governing the physical interconnection arrangement between 
BellSouth and the IC0 members must be resolved before effective new 
terms and conditions can be established between the CMRS providers 
and BellSouth; and 
The CMRS providers must provide any specific objections or concerns 
that they have with the terms and conditions proposed by the IC0 
members. 

Issue Nos. 2,4,5,6,7,8,9 and 10 arc included in the final matnx by.the TCO members; 

however, no testimony was filed on behalf of the Coalition with regard to these issues. The 

Coalition states that the 1COs' additional issues have been mcorporated with the dlscussions 

addressing CMRS issues and that the IC0 issues were submitted as an opportunity to highlight 

some of the issues that were more significant with regard to new terms and conditions for an 

ex1 sting indirect in ter~nnection."~' 

The Arbitrators voted unanimously that because the IC0 members have incorporatcd 

these issues into other issues considered previously, there is no necd for the Arbitrators to render 

any decision. 

24' Post-Hewing Bricfof the Riwal Coahfio~ of Sniall LECr and Cnnperutwes, p 68 (September IO, 2004) 
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1T IS THEREFORE ORDERED THAT; 

The foregomg Ordcr of Arbitration Award reflects the Arbitrators' resolution of lsmes 

Nos. i through I8 and IC0 lssues 2 and 4 through 10. All resoluhons contained herein comply 

with the provisions of the Telccommunicatlans Act of 1996 and arc supporte$ by the record in 

this procceding. 

- 

Pat Miller, Chaman24' 

* * *  
Dcborah Taylor Tate, D~rector '~~ 

I 

"' Chairman Mdler prevaled on all  IS motions 

2u Dmctor Jones concurred m the results only on lssues 2,4.5. and 15 and dissented on Issues 2b. 7b, and 16 

Duector Tate voted wlth the m a p @  on all wues with the excephon of lasues 8 and 1 I drector Tatt resigned 
her positmn as director wth the Tennessee Regulalory Authonty pnor to the muance of lh~s ordcr 
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