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Sprint Nextel, T-Mobile

Docket Nos.: 050119-TP and 050125-TP
Rebuttal Testimony of Billy H. Pruitt
Filed: January 30, 2006

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
REBUTTAL TESTIMONY
OF
BILLY H. PRUITT

DOCKET NO. 050119-TP AND DOCKET NO. 050125-TP

Please state your name and address.

My name is Billy H. Pruitt. I am President and Principal Consultant for Pruitt
Telecommunications Consulting Resources, Inc. My business address is 59
Lincord Drive, St. Louis, MO 63128-1209.

On whose behalf are you submitting this Rebuttal Testimony?

I am submitting this Rebuttal Testimony on behalf of Sprint Spectrum Limited
Partnership, Nextel South Corporation, Sprint Communications Company Limited
Partnership (collectively, “Sprint Nextel”) and T-Mobile USA, Inc. (“T-Mobile™).
Have you previously appeared as a witness in this Docket?

Yes. My Direct Testimony was filed in this Docket on December 19, 2005.

What is the purpose of your Rebuttal Testimony?

The purpose of my Rebuttal Testimony is to respond to the “Direct Testimony of
Kenneth Ray McCallen on Behalf of BellSouth Telecommunications, Inc.” and
the “Pre-Filed Direct Testimony of Steven E. Watkins on Behalf of the Small

LEC Joint Petitioners.” 1 referred to the “Small LEC Joint Petitioners” in my
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Direct Testimony as the “Small LECs” and will continue to refer to them in this

way throughout my Rebuttal Testimony.

SECTION I - DIRECT TESTIMONY OF KENNETH RAY MCCALLEN

BELLSOUTH IS REQUIRED TO PROVIDE A TRANSIT FUNCTION
Mr. McCallen states in his Direct Testimony that “BellSouth is not required
to provide a transit function” (McCallen page 6, lines 7-8; page 17, line 4)
and that transit is provided as a matter of “BellSouth’s business decision” to
do so (id., page 7, line 8). What is your response?
I disagree. My Direct Testimony provides the authorities I rely upon in
concluding that BellSouth is obligated to provide transit as an interconnection
service at TELRIC rates (Pruitt page 9, line 19 through page 18, line 5). Mr.
McCallen cites nothing in support of his testimony other than an apparent
BellSouth “belief.” Although not expressly stated in his Direct Testimony, one
may easily conclude that the following is the intended inference to be drawn from
his referenced testimony:
As a service provided merely because BellSouth has made a
“business decision” to do so, BellSouth may price its transit
service at whatever level it chooses, or even eliminate its transit
service altogether, regardless of any impact such “business

decisions” may have upon any interconnected carriers and, the
customers served by such carriers.

The consequences that flow from the foregoing (i.e., undermining carriers’ ability
to indirectly interconnect with one another, stifling competition and impairment
of ubiquitous telecommunication networks) are the very concerns that led the

authorities upon which I rely in my Direct Testimony to conclude that an
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incumbent LEC has an obligation to provide transiting when it is the intermediate
provider between two other carriers, rather than a service that is merely provided
at the whim and grace of an incumbent LEC.

BELLSOUTH’S NEGOTIATED TRANSIT RATES
HAVE NO BEARING IN THIS DOCKET

Mr. McCallen states in his Direct Testimony that “BellSouth’s tariffed
transit rate is comparable to rates in recently negotiated agreements between
BellSouth and CLECs and between BellSouth and CMRS carriers for transit
services” (McCallen page 11, lines 13-16). What is your response?

My Direct Testimony provides the basis for my conclusion that where a state
Commission is called upon to establish the price of an incumbent LEC’s transit
service as an interconnection service, the price for that service is required to be
based upon the TELRIC methodology. (Pruitt page 9, line 18 through page 18,
line 5).

Is there any other reason why BellSouth’s negotiated transit rates should not
be considered in this proceeding?

Yes. McCallen Exhibits KRM-2 and KRM-3 appear to represent that:

1) BellSouth has approximately 222 interconnection agreements, of which 17 are
with CMRS providers;

2) The identified interconnection agreements have effective dates ranging from
3/1/97 (oldest) to 12/21/05 (newest); and,

3) The rates in these agreements range from $0.002 with the majority of the

CMRS carriers, to an undefined “Composite Rate” of $0.006 with one CLEC.
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There is no claim that any rate in BellSouth’s 222 agreements is an
arbitrated rate, therefore, each rate is apparently a non-TELRIC negotiated rate.
A negotiated rate merely represents a single term of the multitude of terms that
comprise an entire negotiated interconnection agreement. Anyone experienced in
negotiating interconnection agreements knows full well that between
knowledgeable and experienced parties of relatively equal bargaining power the
process involves “gives” and “takes” by the respective parties on various subjects
to reach a final agreement in which all of the terms are interdependent. Thus, not
only is it contrary to the Act for BellSouth to suggest that its “negotiated rates”
carry some weight in this proceeding, it is inaccurate to imply that a $0.002 to
$0.006 transit rate stripped of any other benefit a competing carrier may have
obtained through negotiations would still be considered acceptable by that carrier
on a stand-alone basis.

If BellSouth wants to offer its interconnection transit service through an
additional avenue other than an interconnection agreement, the Act expressly
grants BellSouth a right to “prepare and file with a State commission a statement
of the terms and conditions that [it] generally offers within that State to comply
with the requirements of section 251 ... and the regulations thereunder and the
standards applicable under this section [47 U.S.C. § 252(f)(1)].” Such a statement
is commonly referred to as a “SGAT.” Even if BellSouth followed this procedure,
this Commission could only approve the offerings upon finding that the pricing

for such offerings complied with the TELRIC standards contained in 47 U.S.C. §
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252(d). See 47 U.S.C. 252(f)(2). Under the plain reading of Section 252, even this
Commission’s approval of a SGAT including a TELRIC priced interconnection
transit service would not relieve BellSouth of its duty to negotiate the terms and
conditions of an agreement under Section 251 if a carrier invoked its rights to
negotiate rather than simply utilize BellSouth’s SGAT offerings. See 47 U.S.C. §
252(£)(5).

In summary, there is no authority under the Act for BellSouth to avoid
application of the Act’s TELRIC requirements simply by providing a list of transit
rates contained in its Florida interconnection agreements and arbitrarily selecting
$0.003.

A TRANSIT TRAFFIC TARIFF IS NOT APPROPRIATE

In response to being asked if BellSouth’s Transit Service Tariff is an
appropriate mechanism to address the transit service provided by BellSouth,
Mr. McCallen states in his Direct Testimony, “[y]es, unless the tariff is
superseded by a contract addressing transit traffic service. BellSouth is using
its network to provide a value-added service and should be compensated
accordingly” (McCallen page 13, lines 11-17). Do you agree with Mr.
McCallen’s response?

My Direct Testimony provides the basis for my assertion that, as an
interconnection service, BellSouth’s transit service is not subject to being tariffed
(Pruitt page 9, line 18 through page 16, line 18; page 18, lines 8-23). I do agree

that BellSouth is entitled to be paid for the service that it provides. Rather than a
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tariff, however, the appropriate mechanism is for BellSouth to be compensated
pursuant to an appropriately negotiated and, if necessary, arbitrated 251/252
interconnection agreement with the originating party that utilizes BellSouth’s
transit service (Pruitt, id.; page 19 lines 2-16; see also page 23 line 7 through page
24, line 5 (precedent exists that the FCC expects interconnection agreements to be
utilized between the Small LECs and BellSouth)).

BellSouth and the Small LECs appear to have attempted to negotiate the
terms under which BellSouth provides transit service to the Small LECs (see
McCallen page 2, line 14 through page 3, line 6). And Mr. McCallen
affirmatively asserts that “BellSouth is willing to negotiate interconnection
agreements with carriers addressing transit traffic service” (McCallen page 17,
lines 9-10). But apparently neither has exercised its statutory rights as a
telecommunications carrier to serve a request for interconnection under Section
252(a)(1) to trigger the statutory negotiation and arbitration timeline under
Section 252(b)(1) to establish a 251/252 interconnection agreement governing the
post-1996 exchange of traffic between their networks. If a Small LEC uses
BellSouth’s transit service to deliver traffic originated on the Small LEC’s
network to a third-party interconnected with the BellSouth network, and
BellSouth wants to get paid for the Small LEC’s use of the BellSouth network,

then one of them should initiate the 251/252 process with the other.
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Mr. McCallen states in his Direct Testimony that a Small LEC has
alternatives to routing traffic originated by a Small LEC end-user through
BellSouth’s network for delivery to a third-party end-user, including an
alternative of “blocking” to prevent the Small LEC’s end-users from calling
NPA-NXXs of any particular third-party carrier (McCallen page S, lines 11—
13; page 13, lines 6-9). Do you agree that a Small LEC should be allowed to
block traffic originated by its end-users destined for a customer of Sprint
Nextel or T-Mobile?

No. The issue of when and how “blocking” may be appropriately used in the
context of a CMRS — rural LEC interconnection scenario was addressed by the
Tennessee Regulatory Authority (“TRA”) in its recent Order entered in the case
In re: Petition for Arbitration of CELLCO Partnership d/b/a Verizon Wireless,
“Order of Arbitration Award,” Docket No. 03-000585 (January 12, 2006)
(hereinafter “CELLCO Arbitration Order”).

The Tennessee CMRS-RLEC arbitration is a consolidated action that was
initiated by five arbitration petitions originally filed by Sprint PCS (n/k/a Sprint
Nextel herein), T-Mobile, Verizon Wireless, Cingular, and AT&T Wireless (now
merged with Cingular) against a coalition of 21 rural incumbent LECs
(“RLECs”). The Small LECs’ witness in this Florida Docket, Mr. Steven W.
Watkins, testified in the Tennessee CMRS-RLEC case to advance substantially

the same arguments on behalf of the Tennessee RLECs as he is testifying to on
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behalf of the Small LECs in this Docket. In Tennessee, it was the RLECs that
contended that they should have a right to block traffic originated by a CMRS
provider and transited by BellSouth to an RLEC. In determining the limited
situation and manner in which blocking might be used, the TRA found:

The CMRS providers are carriers of a significant amount of local

traffic. Cellular service may be used in emergencies and as a

substitute for Coalition and local service. Considering the manner

of use of cellular service, the Arbitrators determined not to adopt

any policy that would put the flow of this traffic at risk. Therefore,

the Arbitrators voted unanimously that traffic may be blocked and

the Interconnection Agreement may be terminated only in the

event of default of a non-disputed amount and upon a ninety-day

notice. Further, before blocking traffic, a carrier shall obtain

approval from the FCC, the TRA or some other governing body

having the appropriate jurisdiction.
CELLCO Arbitration Order, page 64 (emphasis added). A copy of the TRA’s
January 12, 2006 CELLCO Arbitration Order is attached as Exhibit No.
(BHP-6).

The exact same public policy reasons cited by the TRA in refusing to
sanction the blocking of traffic originated by a wireless end-user are equally
applicable in this case to prohibit the blocking of a Small LEC end-user’s calls to
a wireless end-user. As a matter of safety, as well as day-to-day communications,
Small LEC end-users need to be able be reach a wireless end-user in an
emergency, as well as to communicate with another end-user that has opted to
rely solely upon wireless service as a wireline service replacement. Clearly,

blocking of any type is not an “alternative” that a responsible Small LEC should

even contemplate using without prior approval of an appropriate regulatory
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authority, much less as a matter of course to gain a commercial advantage in lieu
of exercising its 251/252 rights to seek and obtain an appropriate interconnection
agreement with another carrier.

SECTIONII - DIRECT TESTIMONY OF STEVEN W, WATKINS

RESPONSE TO SUMMARY STATEMENTS
Mr. Watkins’ Direct Testimony includes a four point summary of his Direct
Testimony (Watkins page 4, line 3 through page 5 line 7). Can you generally
identify the points that you agree or disagree with regarding the positions
Mr. Watkins lists in the summary of his testimony?
Yes. With respect to Mr. Watkins’ numbered, summarized positions:
1) Based upon my prior testimony, we both clearly agree that a tariff is not the
proper mechanism to establish terms, conditions, and rates for BellSouth’s
provision of transit service. There are aspects of Mr. Watkins’ underlying
rationale that I disagree with as further explained in detail below.
2) I disagree with Mr. Watkins’ position that the underlying operative tariff terms
imposed improper obligations upon a Small LEC if it chose to use BellSouth’s
transit service. On that point, I agree with BellSouth, as well as the TRA in the
CELLCO Arbitration Order at page 24 and the authorities previously cited in my
Direct Testimony (Pruitt page 19, line 18 through page 21, line 4), that it is the
obligation of an originating carrier, including a Small LEC, to pay BellSouth

when the originating carrier uses BellSouth’s network.
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3) T disagree with Mr. Watkins’ positions that Small LECs’ interconnection
obligations are limited to direct connection at a point of interconnection on the
Small LEC network, and that a Small LEC has no obligation to pay for transit of
Small LEC traffic beyond an interconnection point on its network. The CELLCO
Arbitration Order clearly explains that
. . . [by utilizing] the BellSouth tandem as opposed to their own
tandem to handle the exchange of traffic between an ICO and a
CMRS provider, the ICO members have in fact extended their
networks past the existing POI to the tandem switch. Thus, the
Coalition’s assertion that the Authority cannot require an ICO to
take financial responsibility for transport of CMRS traffic to the
tandem switch must be rejected. As the networks exist, utilizing
BellSouth’s tandem, the ICO members have an obligation for the
cost associated with utilizing the trunking facilities.
(Id., page 29) (emphasis added).
4) And, I disagree with Mr. Watkins’ position that an originating carrier may be
compelled by operation of a “threshold mechanism” to establish direct

interconnection with a Small LEC.

MR. WATKINS’ RATIONALE REGARDING
INAPPROPRIATENESS OF TRANSIT TRAFFIC TARIFF

Do you agree with any of Mr. Watkins’ underlying rationale for his
conclusion that a tariff is not an appropriate mechanism to be used in this
case?

Yes. [ agree with Mr. Watkins’ rationale that “[a]s a fundamental matter [the Act]
contemplates that the terms and conditions of non-access interconnection
arrangements between carriers should be the subject of a request, negotiation, and

the establishment of terms and conditions in a contract that governs that

10
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relationship.” I also agree that the FCC’s T-Mobile Order cited in my Direct
Testimony makes it clear that the FCC does not sanction the filing of tariffs to
implement a carrier’s interconnection obligations. (See Watkins page 16, line 16
through page 17, line 16 (emphasis added) and cf. Pruitt Direct Testimony page
25, line 18 through 27, line 10; page 18, lines 8-23; Pruitt Rebuttal Testimony
page 5 line 4 through page 6 line 5).
Do you disagree with any of Mr. Watkins’ rationale for his conclusion that a
tariff is not an appropriate mechanism to be used in this case?
Yes. Absent further clarification regarding what Mr. Watkins may have otherwise
intended, I disagree with several statements he has made as part of his supporting
rationale to conclude a tariff is not appropriate in this case.
What is the first statement that you wish to address regarding Mr. Watkins’
rationale for concluding a tariff is not appropriate in this case?
At page 17, lines 21 — 22 of his Direct Testimony, Mr. Watkins states that “proper
arrangements should be put in place which address the rights and responsibilities
of all the parties” (emphasis added), and ultimately goes on to further respond to
a question that asks “[w]hat are some of the terms and conditions that must be
addressed in a multi-party arrangement?” (emphasis added) (Watkins page 18,
line 14 through page 21, line 13).

I agree with Mr. Watkins that “proper arrangements should be put in place
which address the rights and responsibilities” between BellSouth and a Small LEC

that uses BellSouth’s transit service. And, as I have previously testified, it is

11
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incumbent upon the Small LECs or BellSouth to initiate 251/252 negotiations to
establish such rights and responsibilities between the Small LECs and BellSouth
regarding the Small LECs’ use of the BellSouth transit service to deliver traffic
originated on the Small LEC network to a third-party. But, it is unclear to me
from Mr. Watkins’ testimony if his use of the phrase “all the parties” or “multi-
party arrangements” is intended to suggest that whenever BellSouth’s transit
service is used the “proper arrangements” must be between all of the parties via
the establishment of a 3-way interconnection contract between the Small LEC,
BellSouth, and the third-party CLEC/CMRS carrier. If this is Mr. Watkins’ intent
(as it was in the Tennessee CMRS-RLEC case), then I disagree with Mr. Watkins.
The TRA expressly rejected the RLEC concept of a mandatory 3-party
interconnection agreement in the CELLCO Arbitration Order, ISSUE 4, pages 25-
27. The TRA found that nothing in the Act, FCC Rules or any FCC Order
requires 3-party interconnection agreements, and the FCC actually discourages 3-
party interconnection agreements. Thus, an originating carrier is required to
negotiate an interconnection agreement with the transit provider, while the
originating and terminating carriers negotiate a separate interconnection
agreement that establishes the terms for traffic exchanged between their networks,
including traffic transited indirectly.

Is there another statement that you wish to address regarding Mr. Watkins’

rationale for concluding a tariff is not appropriate in this case?

12
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Yes. Mr. Watkins makes a further statement to the effect that the Small LECs
need meaningful options “other than being forced into involuntary arrangements
at the demands of CLECs, CMRS providers, and BellSouth” (Watkins page 17
line 23 through page 18 line 2). I am not aware how either Sprint Nextel or T-
Mobile has the ability to force a Small LEC into undefined “involuntary
arrangements” or “demands” regarding the same. It is my understanding that
Sprint Nextel and T-Mobile have met their obligations to negotiate a 251/252
interconnection agreement with BellSouth as the transit provider. I further
understand that in accordance with their respective practices, as well as per the
FCC’s T-Mobile Order and 47 C.F.R. §20.11, they will likewise negotiate a
251/252 agreement with any Small LEC that requests such negotiations, and they
have.
Is there any other statement that you wish to address regarding Mr.
Watkins’ rationale for concluding a tariff is not appropriate in this case?
Yes. Mr. Watkins’ rationale also included a statement to the effect that that the
transit services provided by BellSouth to the CLEC/CMRS providers impose
“additional and extraordinary costs on the Small LECs who were never part of
any negotiation” (id. page 18, lines 5-6).

Regarding the imposition of any “additional” costs to a Small LEC when
traffic is exchanged in today’s environment, Mr. Watkins’ simply ignores the
changes that are being implemented as a result of the Act. All LECs, including

Small LECS, are now prohibited from “assess[ing] charges on any other

13
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telecommunications carrier for telecommunications traffic that originates on the
LEC’s network™ (47 C.F.R. 51.703(b)). It is based on this rule that the Small
LECs are responsible for the cost associated with the delivery of their traffic to a
terminating network.

Do you agree with Mr. Watkins’ characterization that the imposition of
transit costs upon Small LECS would somehow constitute “extraordinary
costs”?

No. To the contrary and for several reasons, a transit cost should be regarded as
an “ordinary” cost of doing business that applies objectively to all carriers in a
competitive environment. First, to the extent a Small LEC uses BellSouth’s
tandem switches to deliver its traffic to other telecommunications carriers also
connected to the BellSouth tandem switches, it is a matter of competitive fairness
that the Small LEC is expected to incur the same cost that any other carrier incurs
to use the same functions. Second, BellSouth certainly does not have to provide
the service for free and, it would be discriminatory on its face for BellSouth to
permit the Small LECs to utilize BellSouth’s network without charge while
charging CLEC or CMRS carriers not only for their own use of the BellSouth
network but also the Small LECs’ use of the BellSouth network. Third, a transit
cost arises from, and is equally applicable to, the Small LECs as part of the very
rights that the Act grants CLECs and CMRS providers with respect to the

exchange of traffic with Small LECs, i.e.:
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1) Under 47 U.S.C. § 251(a) the Small LECs are required to provide the type of
interconnection, i.e. direct or indirect, for the exchange of traffic as requested by
the CLEC/CMRS provider;

2) the Small LECs and CLECs or CMRS providers such as Sprint Nextel and T-
Mobile are respectively compensated for the termination of traffic on their
networks on a reciprocal, symmetrical basis as provided under 47 U.S.C. §
251(b)(5);

3) the originating party pays all costs associated with delivering its traffic to the
terminating network as provided by 47 C.F.R. § 51.703(b) and the decisions
implementing that rule; and

4) the Small LECs are required to treat calls from their customers to the customers
of Sprint Nextel and T-Mobile according to the LEC’s dialing parity obligations
under 47 U.S.C. § 251(b)(3) and 47 C.F.R. § 51.207.

Do you agree with Mr. Watkins’ inference that the Small LECs should have

been involved in any prior interconnection agreement negotiations between

BellSouth and either Sprint Nextel or T-Mobile with respect to BellSouth’s

transit service?

No. With respect to the past negotiations between Sprint Spectrum and BellSouth,

I negotiated the interconnection agreement in question. No Small LEC was

involved in such negotiations because, as also recognized by the TRA (CELLCO

Arbitration Order pages 25-26), both the Act and the FCC contemplate a bi-

lateral rather than a 3-party interconnection agreement. Further, to the extent
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BellSouth agreed to deliver indirect traffic to Sprint Nextel, T-Mobile, or any
other carrier for that matter, the very existence of such traffic was dependent upon
the originator of the traffic (e.g. a Small LEC) choosing to route its traffic in such
a manner that it transits BellSouth’s network. As a two-party bi-lateral agreement
with Bellsouth, both the Sprint Nextel and T-Mobile interconnection agreements
simply cannot, and do not, impose any obligations upon any carrier other than the
parties to the interconnection agreement.

Are there any additional statements that you wish to address regarding Mr.
Watkins’ rationale for concluding a tariff is not appropriate in this case?

Mr. Watkins also supports his rationale with a statement that the very
BellSouth tariff that CLECs and CMRS carriers, including Sprint Nextel and T-
Mobile, oppose “would allow BellSouth, CLECs and CMRS providers to impose
involuntary terms and effectively ‘trap’ the Small LECs into the tariffed service
arrangement” (Watkins page 18, lines 12-13). The foregoing implies an intent on
the part of CLECs and CMRS providers that, at least as to Sprint Nextel and T-
Mobile, simply does not exist and it is not an accurate conclusion. To the
contrary, Sprint Nextel and T-Mobile believe that interconnection carried out
within the confines of the Act and supporting FCC rules eliminate these very
concerns.

BENEFITS OF TRANSITING TO SMALL LECS
Regarding the existing BellSouth arrangements for transiting traffic between

the Small LECs and the CLECs and CMRS providers, Mr. Watkins states in

16



Sprint Nextel, T-Mobile

Docket Nos.: 050119-TP and 050125-TP
Rebuttal Testimony of Billy H. Pruitt
Filed: January 30, 2006

1 his Direct Testimony that “[tlhe CLECs and CMRS providers have been the
2 direct beneficiaries of these arrangements” (Watkins page 6, lines 5-6). What
3 is your response?

4 A I agree that the CLECs and the CMRS providers have benefited from the

5 transiting arrangements with BellSouth but only to the same extent that the Small
6 LECs have benefited. The transiting arrangements have proven to be an effective
7 means of exchanging traffic with other telecommunications carriers when the
8 level of traffic does not economically justify a direct connection. However,
9 BellSouth’s delivery of CLEC and CMRS traffic to a terminating Small LEC
10 network is only half the equation. When used by the Small LEC, the very same
11 arrangements provide the exact same benefits to the Small LECs to enable traffic
12 to mutually flow in both directions between the parties respective subscribers.
13 : ECONOMIC IMPACT UPON SMALL LECS
14 OF IMPLEMENTING CPNP REQUIREMENTS UNDER FCC RULES

15 Q. In his Direct Testimony Mr. Watkins characterizes BellSouth’s efforts to

16 charge the Small LECs transit as a “new treatment [that] will impose a new
17 cost to be imposed on the Small LECs that the Small LECs and the
18 Commission never contemplated when the CLECs and CMRS providers
19 established their arrangements with BellSouth” (Watkins page 8, lines 10-
20 13). What is your response?

21 Al The 1996 Act and the subsequent FCC rules to implement the Act unquestionably

22 changed the dynamics of intercarrier relationships. The resulting changes to the
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then-existing relationships were not, however, immediately implemented due to
system and network limitations.

Historically, when CMRS providers used BellSouth as a transit provider
for termination of wireless-originated traffic to the Small LECs, due to the
limitations of BellSouth’s billing system, the Small LECs were actually paid
terminating access by BellSouth for wireless intraMTA telecommunications
traffic despite the inapplicability of the access regime to intraMTA wireless
traffic. BellSouth, in turn, charged the CMRS providers an amount intended to
recoup the access charges that BellSouth paid the Small LECs. Because the Act
clearly provides that such traffic is non-access traffic subject to Section 251(b)(5)
reciprocal compensation instead of access charges, the wireless carriers pursued
negotiations with BellSouth that gave rise to the current “meet-point” billing
arrangements that resulted in BellSouth’s ability to provide a terminating carrier
industry standard 110101 records to identify originating CMRS provider traffic.
Once this was accomplished, there was no basis for BellSouth to bill CMRS
providers for anything other than a transit charge for the transit functions provided
by BellSouth to indirectly deliver CMRS originated traffic to a terminating
carrier, including the Small LECs. Likewise, there was no basis under the Act for
the Small LECs to bill, or BellSouth to pay the Small LECs, for the termination of
intraMTA wireless traffic at all, much less at access rates.

It is unknown as to why BellSouth has taken so long to pursue the Small

LECs to collect transit charges associated with Small LEC-originated transit
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1 traffic. What is clear from Mr. Watkins Direct Testimony, however, is that the
2 Small LECs were apparently perfectly content as long as they could reap
3 inappropriate terminating access charges with respect to indirectly delivered
4 intraMTA wireless traffic and utilize BellSouth’s transit service for free. (See
5 Watkins page 8, lines 14-22 claiming that “[i]t was not until recently, with
6 BellSouth’s filing of pending tariff terms, that the issue of potential charges to the
7 Small LECs has arisen.”) Nevertheless, any delay by BellSouth does not alter
8 what is required under the Act and its implementing rules. Neither the Act nor the
9 rules regarding who pays transit are “new”, as demonstrated by the authorities I
10 rely upon in my Direct Testimony and this Rebuttal Testimony. Various
11 Commissions considering the same issue of “who pays transit” are coming to the
12 same conclusion, i.e., it is the originating carrier that pays the transit.

13 Q. To the extent that the Small LECs incur costs by complying with federal law
14 that requires them to pay any transit charges associated with the Small
15 LECSs’ originated traffic, how should the Small LECs recover their costs?

16 A I agree with the Small LECs’ witness, Mr. Watkins, when he states on page 50 of

17 his Direct Testimony that this might entitle the Small LECs to increase local rates.
18 SMALL LECS’ REFUSAL TO ACKNOWLEDGE THE APPLICABILITY OF
19 THE ACT’S RECIPROCAL COMPENSATION PROVISIONS

20 TO INDIRECT INTERCONNECTION

21 Q. Mr. Watkins states throughout his Direct Testimony that a Small LEC is not
22 obligated to either pay for tranmsit service, or honor a CLEC or CMRS

23 provider’s request for interconnection that contemplates a point of
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interconnection beyond the Small LECs’ network because the Act and its
implementing rules do not require such action by a Small LEC. See e.g.
Watkins page 4, lines 9-14 (no obligation to pay for transit service to deliver
traffic beyond technically feasible interconnection point on Small LEC
network to accommodate CLEC/CMRS request for such interconnection).
What is your response?

Read in the context of all of Mr. Watkins’ testimony, it is clear that the Small
LECs’ position is that they are only required to enter into interconnection
agreements that include the payment of reciprocal compensation when the CLECs
and CMRS providers request direct interconnection (i.e., the establishment of
dedicated interconnection facilities between the parties’ respective networks). Mr.
Watkins’ testimony suggests that the Small LECs do not agree that they have any
obligation to enter into reciprocal compensation arrangements for traffic that is
delivered on an indirect basis. I disagree with Mr. Watkins on his basic premises,
that 1) the Small LECs have no obligation to pay for their costs for delivery of
their originated traffic outside their network, and 2) that a CMRS provider must
interconnect at a technically feasible point on the Small LEC network.

Do the Small LECs have a duty to establish reciprocal compensation
arrangements with wireless carriers?

Yes. Within the Section 251(b) second tier of interconnection obligations that I

referred to in my Direct Testimony (Pruitt page 6, lines 15-18), subsection
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1 251(b)(5) provides a “duty to establish reciprocal compensation arrangements for
2 the transport and termination of telecommunications.”
3 Q. Has Congress defined the term, “reciprocal compensation”?

4 Al Yes. Reciprocal compensation is defined in Section 252(d)(2)(A)(i) of the Act as

5 an arrangement “provid[ing] for the mutual and reciprocal recovery by each
6 carrier of costs associated with the transport and termination on each carrier’s
7 network facilities of calls that originate on the network facilities of the other
8 carrier.”

9 Q. Has the FCC adopted rules that define and implement the scope of a LEC’s
10 reciprocal compensation obligation with respect to traffic exchanged with a
11 CMRS provider?

12 Al Yes. FCC Rule 51.701(b)(2) defines the geographic scope of the Petitioners’

13 reciprocal compensation obligation to Sprint Nextel and T-Mobile to include

14 “[t]elecommunications traffic exchanged between a LEC and a CMRS provider
15 that, at the beginning of the call, originates and terminates within the same Major
16 Trading Area, as defined in Sec. 24.202(a) of this chapter.” Rule 51.701(b) (2) is
17 commonly referred as the “intraMTA rule.”

18 POINT OF INTERCONNECTION BEYOND THE SMALL LEC NETWORK
19 FOR THE DELIVERY OF SMALL LEC ORIGINATED TRAFFIC

20 Q. Do you agree with Mr. Watkins that a CMRS provider is required to
21 interconnect at a technically feasible point in the incumbent LEC network

22 before the Small LEC has any reciprocal compensation obligations?
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No. The FCC’s First Report and Order and FCC rules clearly provide the
framework for indirect interconnection, i.e. the exchange of traffic without the use
of dedicated facilities installed between the originating and terminating parties’
networks. The fact that a CMRS provider is not directly connected to a Small
LEC does not mean that a 251(b) (5) obligation does not exist between the two
parties. Thus, the issue is not whether the parties are directly interconnected, but

whether or not the Small LECs have a duty to interconnect on an indirect basis for

the mutual exchange of intraMTA telecommunications traffic as defined in 47
C.F.R. 51.701(b)(2). The plain language of section 251(b)(5) simply states the
LEC has a duty “to establish reciprocal compensation arrangements for the
transport and termination of telecommunications.” There is no dispute that
intraMTA traffic exchanged between a CMRS provider and the Small LECs is
telecommunications traffic, and there simply is no restriction in the Act that limits
the duty to establish reciprocal compensation arrangements based upon whether
the parties’ telecommunications traffic is delivered via a direct or indirect
interconnection. See CELLCO Arbitration Order pages 13-18 (a rural LEC has an
obligation to interconnect directly or indirectly, and the reciprocal compensation
obligations of 251(b) (5) apply to traffic exchanged indirectly by a CMRS
provider and a rural LEC).

Mr. Watkins appears to lcontend in his Direct Testimony that since Section
51.701(c) of the Subpart H Rules defines “transport” in the context of a

transmission “from the interconnection point between the two carriers” then
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a Small LEC is only responsible for costs associated with the exchange of
traffic when such an interconnection point is established within the Small
LECs’ network (See Watkins page 24 line 18 through page 29 line 11). What
is your response?

Mr. Watkins is attempting to interpret the rules so that a LEC is never responsible
for any cost to deliver its traffic in the context of an indirect interconnection. In
the CELLCO Arbitration Order the TRA fully considered and flatly rejected Mr.
Watkins assertion that the definition of transport does not contemplate an indirect
network architecture that is subject to reciprocal compensation, and disagreed
with the Small LEC’s specific interpretation of 47 C.F.R. § 51.701(c) by finding
““from the interconnection point between the two carriers’ ... just as easily
applies to the present situation thre the parties interconnect through BellSouth
and the interconnection point between the two carriers is BellSouth.” CELLCO
Arbitration Order page 17.

47 C.F.R. §51.701(c) and (d) provide the basic framework for the
components to be considered in the development of reciprocal compensation
rates. The essential components required to complete a normal voice call in most
LEC networks today are tandem switches, transport to terminating interconnected
carriers, and terminating end office or equivalent facility switches. Reciprocal
compensation rates are designed to recover the forward looking incremental costs
associated with the terminating LEC’s components which are to be billed on a

reciprocal and symmetrical basis between the originating and terminating carriers.

23



Sprint Nextel, T-Mobile

Docket Nos.: 050119-TP and 050125-TP
Rebuttal Testimony of Billy H. Pruitt
Filed: January 30, 2006

10

11

12
13
14
15

16
17
18
19
20
21
22
23
24
25

26
27

Are the same network components identified in 47 C.F.R. § 51.701(c)
Transport and (d) Termination used in a call exchanged between the Small
LECs and the CMRS providers when the parties are indirectly
interconnected via the BellSouth network?

Yes. For an intraMTA call exchanged utilizing the BellSouth network, the
involved components are 1) the BellSouth tandem switch, 2) the transmission
facilities between the BellSouth tandem and the Small LEC switch, and 3) the
Small LEC end office switch. Clearly, the components of the network defined by
the rules are part of the network components discussed in this proceeding. The
fact that an interconnection is “indirect” does not mean there is no transport and

termination.

SMALL LECS ARE RESPONSIBLE FOR DELIVERING TRAFFIC
BEYOND THEIR EXCHANGE BOUNDARY NETWORK

Mr. Watkins states in his Direct Testimony that “an incumbent LEC has no
responsibility to deliver local traffic to an interconnection point that is
neither on its network or to a point where the incumbent LEC is not an
incumbent” (e.g. Watkins page 30, lines 18-20). What is your response?

I disagree. This is yet another rural argument that was carefully considered and
flatly rejected by the TRA in the CELLCO Arbitration Order:

The ICO members currently have established points of
interconnection (“POI”) with BellSouth at the furthest points
within the ICO members’ serving areas. As part of this
arrangement, the ICO members have opted, at this time, not to
utilize their own tandem switching, but instead to use a BellSouth

tandem switch that is located outside their serving areas. Because
the ICOs have opted to utilize the BellSouth tandem as opposed to
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their own tandem to handle the exchange of traffic between an ICO
and a CMRS provider, the ICO members have in fact extended
their networks past the existing POI to the tandem switch. Thus,
the Coalition’s assertion that the Authority cannot require an ICO
to take financial responsibility for transport of CMRS ftraffic to the
tandem switch must be rejected. As the networks exist, utilizing
BellSouth’s tandem, the ICO members have an obligation for the
cost associated with utilizing the trunking facilities.

CELLCO Arbitration Order, page 29. (emphasis added).

Mr. Watkins suggests that the Florida Commission has previously
“embraced the concept that the interconnection point for the exchange of
traffic ‘would be at any technically feasible point within the ILEC’s
network” and “cit[ed] Sprint’s comments about technically feasible point on
the incumbent LEC’s network” (Watkins page 27, lines 16-22). What is your
response?

Review of the decision cited by Mr. Watkins reveals that it identifies CLECs and
LECs as the participants. Additionally, the portion of the decision referred to by
Mr. Watkins pertains to a CLEC’s right, within the context of a direct
interconnection, to select a single technically feasible point on a LEC’s network
to interconnect for an entire LATA. Accordingly, the decision has no bearing in
this Docket which speaks to the central issue being addressed throughout
BellSouth territory, i.e. in the context of an indirect interconnection, is a Small
LEC obligated under the Act and implementing rules to pay for its use of another
carrier’s network to deliver the Small LEC’s originated traffic to a terminating
network? In two states that have addressed this issue, Georgia and Tennessee, the

answer is clearly “yes,” and federal law compels the same result in Florida.
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SMALL LEC PROPOSAL FOR TRAFFIC
THRESHOLD TO DICTATE A DIRECT CONNECTION

Mr. Watkins states in his Direct Testimony that “a reasonable level of traffic
for a threshold would be the amount of traffic that constitutes one T-1
amount of traffic usage” (Watkins page 41, lines 5-9), and that an agreement
with BellSouth should “set forth terms under which tandem transit
arrangements would not be available to carriers (e.g., above some potential
threshold of traffic)” (id., page 20, lines 21-22). What is your response?

I disagree, and the Commission should not establish such a mandatory threshold.
Originating carriers should be permitted to determine when direct end office
trunks (“DEOTSs”) are justified based on the economics of route-specific distance
and usage characteristics. As [ stated in my Direct Testimony, “[t]he
determination of what is the best business decision for the originating carrier
should be solely left to the originating carrier.” From a practical perspective,
because the distance between the tandem and end office varies and transport costs
are mileage sensitive, a fixed usage threshold, as proposed by Mr. Watkins, would
require telecommunications carriers routing traffic on an indirect basis to establish
DEOTs without regard to the specific cost variations associated with distance-
sensitive transport costs. Carriers should be permitted to make efficient, economic
trunk decisions on a route-by-route basis,.

Has this issue been addressed by the FCC?

Yes. In Petition of WorldCom, Inc. Pursuant to Section 252(e) (3) of the

Communications Act for preemption of the Jurisdiction of the Virginia State
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Corporation Commission Regarding Intercomnection Disputes with Verizon
Virginia, Inc., and for Expedited Arbitration, CC Docket Nos. 00-218, 00-249,
and 00-251, Memorandum Opinion and Order, 17 FCC Rcd 27039, paragraph 88
(2002), the FCC rejected the establishment of a DEOT threshold in an
interconnection arbitration order. The FCC stated:

[wle reject Verizon’s proposed language to AT&T and Cox

requiring the establishment of direct end office trunks when traffic

to a particular Verizon end office exceeds a DS-1 level. It appears

that competitive LECS already have an incentive to move traffic

off of tandem interconnection trunks onto direct end office trunks,

as their traffic to a particular end office increases. Indeed, it would

appear that, just like Verizon does, competitive LECs have the

incentive to move their traffic onto direct end office trunks when it

will be more cost-effective than routing traffic through the Verizon

tandems. The record indicates that competitive LECS already

move their traffic onto direct end office trunks as their traffic
volumes increase.

Not only would a threshold be contrary to FCC precedent, there is simply
no reason to require one. If, for example, a Small LEC is originating a sufficient
volume of traffic that it believes warrants a direct interconnection,
notwithstanding a differing view of Sprint Nextel or T-Mobile, under the T-
Mobile Order the Small LEC can always request negotiation of a 1-way direct
facility to be paid by the originating Small LEC for the delivery of the Small
LEC’s traffic. Imposing a mandatory threshold where Sprint Nextel or T-Mobile
does not choose to install one, however, is akin to dictating when a Small LEC
must subtend BellSouth. As Mr. Watkins states in his Direct Testimony,
“BellSouth has no more right to dictate to the Small LECs end office/tandem

subtending arrangements than the Small LECS have such right to dictate such
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network decisions to BellSouth” (Watkins p. 11, lines 20-23). The same is equally
applicable with respect to dictating network arrangements between a Small LEC

and Sprint Nextel or T-Mobile.

BELLSOUTH CAN COMMINGLE TRAFFIC ON A COMMON TRUNK

Mr. Watkins asserts in his Direct Testimony that “BellSouth has no
automatic right to commingle third party traffic with BellSouth’s access or
local traffic” (Watkins page 40, lines 13-14), What is your response?

I am not aware of anything under the Act that prohibits BellSouth from
commingling the transit traffic originated by multiple third-parties over the same
trunk group for delivery to a Small LEC network. There is no technological
reason to prevent commingling, it is a common industry practice, and promotes
economic efficiency. Indeed, being able to commingle traffic is one, if not the,
essential function that a historical Feature Group C trunk (over which transit
traffic is typically delivered) was designed to perform. Further, requiring the
establishment of separate and distinct trunks to run “through” the BellSouth
network is the functional equivalent to mandating direct interconnection between
a third party and a terminating Small LEC network, which is contrary to an
interconnecting carrier’s right under the Act to choose whether or not to directly
interconnect with a Small LEC network. A common pipe also works efficiently in
the opposite direction, allowing the Small LEC to bundle its outbound traffic on a
single facility, gaining economies of scale. As long as Bellsouth can properly time

the calls, and supplies a terminating carrier, upon request, industry standard
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110101 records that enable the terminating carrier to rate and bill such calls,
BellSouth should be permitted to continue this practice. (See CELLCO
Arbitration Order page 32-34.)

SMALL LEC PROPOSAL TO INCLUDE ENFORCEMENT ACTIONS
AGREEMENTS BETWEEN BELLSOUTH AND A SMALL LEC

Mr. Watkins suggests that an agreement between a Small LEC and
BellSouth should have terms that “requires the tandem operator to take
enforcement actions against other carriers with which the tandem provider
has a transit traffic arrangement in the event of default or non-payment by
such carrier (again, for components of traffic that are subject to reciprocal
compensation” (Watkins page 21, lines 1-4). What is you response?

[ previously testified in this Rebuttal Testimony that, as a two party bi-lateral
agreement with BellSouth the respective Sprint Nextel and T-Mobile agreements
simply cannot, and do not, impose any obligation upon any carrier other than the
parties to the interconnection agreement. For the same reasons, there is no basis
for an interconnection agreement between BellSouth and a Small LEC to include
any terms dealing with the “enforcement” of the relationship between Sprint
Nextel or T-Mobile and a Small LEC. Any issues associated with default or non-
payment must be covered by terms within the respective interconnection
agreement between a Small LEC and Sprint Nextel or T-Mobile that has been
negotiated or arbitrated pursuant to the Act and the FCC rules.

COMMISSION ACTION

What action do you believe the Commission should take in this Docket?
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The Commission should enter an Order that holds:

1) BellSouth’s Transit Traffic Service Tariff is invalid under federal law, and
withdraws approval of such tariff;

2) To the extent any carrier, including a Small LEC, utilizes BellSouth’s Transit
Traffic Service and BellSouth wants to be paid, then BellSouth needs to issue a
request for negotiation to such LECs to negotiate and, if necessary arbitrate, a
251/252 interconnection agreement between the two parties;

3) Under the FCC’s Calling Party Network Pays (“CPNP”) rule, the party that
originates transit traffic is responsible for compensating the transiting party for
providing the transit service;

4) An incumbent LEC’s transit service is an interconnection service subject to the
negotiation and arbitration provisions of 251/252, including the TELRIC pricing
standards, and the Commission should make a determination of what BellSouth
can charge as its Florida TELRIC transit rate;

5) BellSouth may combine traffic over the same trunk provided a) the calls can be
properly timed, and b) BellSouth supplies to a terminating carrier upon request
industry standard 110101 records that enable the terminating carrier to rate and
bill such calls;

6) It is a matter of a carrier’s network management business judgment, as well as
its right under the Act, to decide when to directly interconnect with a Small LEC
and therefore, it is inappropriate to mandate direct interconnection based upon a

specific threshold of any kind,

30



10

11

12

13

Sprint Nextel, T-Mobile

Docket Nos.: 050119-TP and 050125-TP
Rebuttal Testimony of Billy H. Pruitt
Filed: January 30, 2006

7) Whether intraMTA traffic is directly or indirectly exchanged between CMRS
providers and Small LECs, such traffic is non-access telecommunications traffic
subject to mutual, reciprocal compensation under 47 U.S.C. § 251 (b) (5); and,

8) A Small LEC is required to provide dialing parity to directly and indirectly
interconnected carriers. This means the Small LEC will program its switches to
enable its end-users to dial a CMRS NPA-NXX associated in the Local Exchange
Routing Guide (“LERG”) with the exchange of the Small LEC, or with another
incumbent LEC with whom local dialing exists (e.g. non-toll, 7 or 10 digit
dialing), in the same manner the Small LEC end-user would dial another wireline
end-user of the Small LEC or other incumbent LEC with whom local dialing
exists.

Does this conclude your Rebuttal Testimony?

Yes, it does.
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This matter came before Chairman Pat Miller, Dircctor Deborah Taylor Tate and Director
Ron Jones of the Tennessec Regulatory Authority (the “Authonty” or “TRA™), serving as the
arbitration panel in this docket, on January 12, 2005 for final deliberations, addressing issues
ratsed in the arbitration of interconneetion agreements between certain commercial mobile radio
sérvicc (“CMRS") providers' and the Rural Coalition of Small Local Exchange Carmicrs and

Cooperatives (the “Coalition” or “1CO members™).

FACTUAL AND PROCEDURAL HISTORY v
On November 6, 2003, Verizon Wircless, Cingular Wireless, AT&T Wireless, T-Mobile

and Sprint, each a CMRS provider, individually filed a Petition for Arbitration.’

Each petition
requested that the Authority assist in matters relating to the negotiation of an Interconnection and
Reciprocal Compensation Agreement between the aforementioned CMRS providers and
members of the Coalition. Each petition further explained that aithough the Coalition is made up
of twenty-one independent companies, the negotiations have been conducted .Joint]y. As such,

the CMRS providers asserted that it would be an unnecessary burden for the;TRA to consider

individual petitions from each of the twenty-one ICO members.

! CELLCO Partnership d/b/a Venizon Wireless (“Vertzon Wireless™). BeliSouth Personal Communications, LLC,
Chattanooga MSA Linuted Partnership {collectively “Cingular Wireless™), AT&T Wireless PCS, LLC db/a
AT&T Wireless (“AT&T Wircless™. T-Mobile USA, Inc {"T-Mobile™), and Sprint Spectrum L P d/b/a Spnnt
PCS (“Sprint™)

* The Coalition 1s compnsed of the followmg compantes Ardmore ‘Telephone Company, Inc . Ben Lomand Rural
Telephone Cooperative. Inc , Bledsoc Telephone Cooperative, CenturyTel of Adamswille,’ Inc . CenturyTel of
Clasborne, Inc. CenturyTel of Oollewah-Collegedale. Inc, Concord Telephonc Exchange. Inc: Crockett
Telephone Company. Inc. DeKalb Telephone Cooperanive. Inc., Highland Telephone Cooperative, Inc.
Humphreys County Telephone Company, Loretto Tclephone Companv. inc, Mrllington Telcphone Company,
North Central 'Ielephone Cooperative. Inc . Pcoples Telephane Company, Telhco Telephone Company. Tennessee
Teleplione Company: Twin Lakes Telcphone Cooperative Corporaton, United Telephone Company, West
‘I'enncssee Telephone Company, Int , and Yorkville Telephone Cooperative
Y Inre Pennon for Arburation of C bLLC O Partmerstip d/b/a Vericon Wireless, Docket No (3-00585 (November
6, 2003Y; In re Pention for Arvburation of BellSouth Mobiliy LLC, BellSouth Personal Commumicanons, LLC,
Chattunooga MS4 Limited Partnership, Collecuvely dibla Cingudur Wareless, Dockes No 03-00586 (November 6.
2003), In re Perton for Arbitration of AT&T Bireless PCS, LLC d/bia ATRT Wireless, Docket No 03-00587
(November 6. 2003). In re Pention for Arburaton of T-Mabile USA, Inc . Docket No 03-00588 (November 6,
2003), and fn re Pention for Arburation of Sprint Spectrum L P dfb/a Sprint PCS. Docket No 03-00589
{November 6. 2003}
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On November 18, 2003, Verizon Wireless, on behalf of the CMRS providers and the ICO
members jointly, tiled a motion in Docket No. 03-00585 requesting that the TRA consolidate all
five petitions for arbitration (Docket Nos. 03-005835, 03-00586, 03-00587, 05-00588, and 03-
00589) into one Arbitration Proceeding.’ .

On December 1, 2003, the Coalition filed its response to the petitions.” In the rusponse
the ICO members explained that these arbitrations are before the Authority as a result of the
Generic Universal Service Docket (Docket No. 00-00523) and urged the Auti'nonly to consider
the totality of the circumstances that have resulted in the arbitration petiions. The issue,
according to the ICO members, 1s the “indirect” interconnection of traffic between CMRS
providers and the ICO members’ networks. The ICO members stated that while they have no
objection to reasonable terms of intcrconnection, BellSouth Telecommunications, Inc.
(“BellSouth™) and the CMRS providers have attempted to impose terms and jCOl‘ldltiOﬂS on the
1CO members that have not been adopted through appropnate interconnection pirooeedings."

On December 8, 2003, during a regularly scheduled Authority Conference, Chairman
Deborah Taylor Tate consolidated all of the Petitions for Arbitration into the first docket opened,
Docket No. 03-00585. During the December 8. 2003 Conference, the panel assigned to Docket
No. 03-00585 voted unammously to accept the Pettions for Arbitration. - The panel also
designated themselves as Arbitrators and appointed General Counsel or his deéignee as the Pre-
Arbitration Officer to hear preliminary matters prior to the Arbitration.

The Pre-Arbitration Officer convened a Status Confercnce on Februar); 23, 2004 during

which the parties discussed a waiver of the statutory nine-month deadline, the filing of a motion

 Jount Motion 1o Consolidate Pettions for Arburation, p 1 (November 18. 2003)
¥ Response of the Rural Coahnion of Small LECs and Cooperatives (December 1, 2003) .
® It at 3-3 '
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addressing the participation of BellSouth in this docket and a proposed ‘prbcedural schedule
which provided for two rounds ot discovery and the submission of pre-filed tcs:tlmony.

On March 4, 2004, the Coalition filed its Preliminary Motion to blismzss or. in the
gihernam:c. to Add an Indispensable Party (“Motion to Dismiss™). In the Motz:ou to Dismuss, the
ICO members asserted that because this matter involves the existing inder?t interconnection
trunk provided by BellSouth and merely sceks new terms to that cxisting arranz:;cment, BellSouth
should be made a party to this proceeding, thus creating a threc-party interconnection agreement.
According to the Coalition, BellSouth’s absence from this proceeding would férce the Authority
to impose ntcrconncction terms and conditions that are inconsistent w:ti1 interconnection
requirements established by fedcral statutes and regulations of the Federal Communications
Commuission (“FCC“).7 Thus, the Coalition asserts that such an imposition would be beyond the
scope of the authority of the TRA in arbitrating interconnection agrecments. The ICO members
asserted that for this reason the arbitrations should be dismissed. '

On March 12, 2004, BellSouth responded in opposition to the Coal;ﬁon’s Motion to

% BellSouth asserted that at no point have the ICO members indicated that they took

Dismiss.
1ssuc with the request of CMRS providers for arbitration To the contrary,, after a senes of
negotiations it appeared as if all parties involved had agreed that, if left unresglﬂvcd, this matter
would be arbitrated. BellSouth argued that the Authority has previously recognized arbitrations
as two-party matters; the instant proceeding is not a three-party arrangement ;mr does any law
exist in support of such; the [CO members have previously entercd into interconnection

7 Pretinnnary Mouon 1o Dismiss or, in the Alternative, Add an Indispensable Party. p 2 (March 4 2004)
¥ BellSvuth Telecommumeations, Inc s Response m Opposition to the Prelumnary Motion of the Rural Coulution of
Small LECs and Cooperatives to Dismuss or, in the Ahernative, Add an Indispensable Party (March 12, 2004)

3
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agreemcnts with CMRS: providers without the involvement of BellSouth; Iand, finally, this
Arbitration 1s proper and should not be dismissed.’

On March 12, 2004, the CMRS providers responded in opposition to the Coalition’s
* Motion to Dismiss " The CMRS providers argue the appropriateness of the arbitration, pursuant
to 47 US.C. § 252 of the Tclecommunications Act of 1996 (the “Act"), has already been
deterrined by the Authonity and agreed to by the parties. The CMRS providers pomt to the
May 5, 2003 Hearing Officer Order in Docket No. 00-00523 which includes language that if the
parties failed to reach agreement, arbitration could be contemplated.!' The CMRS providers
turther assert that the TRA has a statutory requirement to arbitrate all “open issues” and that no
legal authority exists to support the request to make BellSouth a party. Fl'nally, the CMRS
providers assert that BellSouth 1s not an indispensable party and that the Motion to Dismiss
should be denied as untimely.

On April 12, 2004, the Pre-Arbitration Officer n this docket 1ssued an order denying the
Coalition’s Motion to Dismiss. In the Order Denving Motion, the Pre-ATbltratlon Officer
.concluded that, pursuant to 47 U.S.C. § 251(a)(1), the members of the Coalition and the CMRS
providers are required to nterconnect, either directly or indirectly, with all other
telecommunications carriers and, to accomplish interconnection, the Coalition members, as local
exchange carrers, have a duty to negotiate 1n good faith in accordance with the requirements of
the Act.'? There 1s no provision in federal law for including additional parties 1n the negotiation

process."

Q
Id at24

'® CMRS Providers’ Response to the Rural Coalition of Small LECs and Cooperatives' Prelimmary Motion to
Dismuss or. in the Alternative, Add an Indispensable Party ("CMRS Response”) (March 12, 2004)

" CMRS Response, p 3, quohng Order Granting Conditional Stay, Comtunung Abeyance. and Granting
Interventions, In re Generic Docket Addressing Rural Universal Service, TRA Docket No 00-00523. p 5 (May
5, 2003)

:f Order Denying Motion, p 6 (Apnl 12, 2004)

H
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The Pre-Arbitration Officer ruled that the Coalition failed to adequatcly support its
request to join BellSouth as a party to this arbitration because it falled to prove that BellSouth is
necessary to a resolution of the matter at hand. Based upon the bona fide reriuests to negotiate
nterconnection and reciprocal compensation agreements, members of the Coalition are obligated
to mtercorneet, cither directly or indirectly, with the CMRS providers. The Pre-Arbitration
Officer found, '

Whether the exchange of traffic between two such carriers is direct or indirect via

the BellSouth network, exphcit in federal law 1s thc duty of each' Coalition

member to each CMRS provider, as the requesting carrier, to arrange for

reciprocal compensation. : ;
Specifically, the Pre-Arbitration Officer concluded,

To this end, federal law imposes no compensation obligations on any third party,

including BellSouth over whose network the traffic 15 bcing exchanged.

Notwithstanding any agreement betwcen BellSouth and the other carriers for the

use of the BellSouth nctwork, each Coalition member must still provide for the

exchange of traffic with each CMRS provider. For this specific purpose,

BellSouth i is an unnccessary third party and need not be joined in this. particular
arbitration,'®

The Pre-Arbutration Officer also concluded that TRA Rule 1220-1-2-.03(2)(i) allows the
dismissal of a complaint or petition for “failure to join an indispensable party.” Nevertheless,
because BellSouth is not an indispensable party to the arbitration, the Coalition’s Motion to
Dismiss was denied.'®

Thereafter, the Prc-Arbitration Officer entered an Order establisl,ling a modified
procedural schedule for discovery and pre-filed testimony and setting the arbitration heanng for

August 9-12, 2004.'7 The parties engaged n discovery m advance of submitting pre-filed

testimony. On June 3, 2004, the CMRS providers submitted pre-filed direct ta!snmony from six

“1d at7

% 1d at 7-8

17 a8
7 Order Modifving Procedural Schedule (Apnl 15, 2004)

5
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witnesscs: Marc B. Sterling for Verizon Wireless, Greg Tedesco for T-Mé)bﬂc, Suzanne K.
Nieman for AT&T Wireless, William Brown for Cingular Wireless, Billy H. Pruitt for Spnnt and
W. Craig Conwell for Verizon Wircless, Cingular Wireless, AT&T Wireless arlld T-Motnle. The
'ICO members submitted pre-filed direct testimony on Junc 4, 2004 from one witness, Steven E.
Watkins. On June 24, 2004, the parties submitted pre-filed rebuttal testrmony.'® On July 26,
2004, the Final Joint Tssues Matrix was submitted by the parﬁes wherein the parties explained

that they had deleted 1CO Issues 1 and 3.

Arbitration Hearing .
The Hcanng in this proceeding commenced on August 9, 2004 before the panel of

Arbitrators: Chawrman Miller, Director Tate and Director Jones. In attendance at the Hearing
were the following parties as represented by counsel:

AT&T - Henry Walker, Esq., Boult, Cummings, Conners & Berry, P.O. Box
198062, Nashville, TN 37219-8062.

Verizon Wireless — Melvin J. Malone, Esq. and J. Barclay Phillips. Esq., Miller
& Martin PLLC, 1200 One Nashville Place, 150 4™ Avenue, North, Nashville, TN
37219-2433; and Elaine D. Critides, Verizon Wireless, 1300 I Strect, NW,,
Sulte 400 West, Washington, D.C. 20005.

Sprint PCS — Edward Phillips, Esq., Sprint, 14111 Capital Boulevard, Wakc
Forcst, NC 27587-5900; and Charles McKee, Sprint PCS, 6450 Sprint Parkway,
™ Floor, Overland Park, KS 66251. ‘
Coalition — William, T, Ramsey, Esq., Neal & Harwell, 150 Fourth Avenuc,
Suitc 2000, Nashwille, TN 37219-2498; and Stephen G. Kraskin, Esq., Kraskin,
Lesse & Cosson, LLP, 2120 L. Street. NW, Sutte 520, Washington, DC 20037.

Cingular Wireless ~ Paul Walters, Jr., Esq., 15 E. First Street, Edmond OK

73034.
i

During the four-day hearing from August 9 through August 12, 2004, the Arbitrators heard

testimony related to CMRS providers® Issuc Nos. ! through 18 and Issuc Nos. 2 and 4 through

'* The CMRS providers filed the rebuttal tesumony of Marc B Sterling. William Brown. Billy H Pruit and W
Crang Conwell, while the Coalition submitted rebuttal testimony from Steven E Walkins !

6
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10 of the Coalition. The parties filed post-hearing bniefs and supplementai testimony. The
Arbitration panel deliberated on these issues as well as a prehminary 1ssue at a public meeting on
January 12, 2005.

Preliminary Issue: Whether the issues in this docket regardin indirec.t interconnection

and reciprocal compensation are subject to_compulsory arbitration under § 252 of the

Federal Telecommunications Act.

Position of Parties .

The ICO members argue that the Authority does not have the jurisdiction to decide this
matter because the issues in contention involve an existing indirect mterconnec':tior{ and the FCC
has only established rules for direct interconnection.' The 1CO members state that 47 U.S.C.
§252(c) is the basis of authority for what the TRA can and cannot decide within the scope of an
arbitration and provides that the Authority can only ensure that the resolutlor:\ of an arbitration
meets the requirements set forth in Section 251 of the Act and in regulationé :prescribed by the
FCC. The Coalition maintains that because the FCC has not established fules specific to
indirect nterconnection within its rules for mnterconnection the Authonty is beyond its
junsdiction i imposing rules.®® |

According to the [CO members, proof that no FCC rule exists with tegard to indirect
interconnection 1s provided by BellSouth’s petition to the FCC dated June 4, 2004, in which
BellSouth asks for clanfication with regard to third-party transit Sitﬁ&thllls. Specifically,
BellSouth asks that it not be obligated to provide this function; that originating and terminating

carmers be held liable for compensation; and that a transiting carner, such :as BeliSouth, be

entitled to a fee for the use of its network.?!

' Transcnipt of Proceedings, v 1, pp 15-16 (August 9, 2004)
2 Id at 17-18, referencmg 47 CF R. § 51 701 ot seq
B at19
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The 1CO members contmnuously assert that BellSouth is a necessa'ry party to these
proceedings and 1nsist that complete relief cannot be afforded if no rules exist ion the obligations
of a transit provider such as BellSouth. As an example, the 1CO members question how a
t‘oalition member would cut-off the defaulting party’s traffic in the event of no:n-payment of fees
due a Coalition member.?

The ICO members further argue that only those terms and oonditior&s consistent with
interconnection standards established by statute or the FCC can be 1mpos:ed as a result of
arbitration unless both parties voluntarily submit the issues to be arbitrated. They assert that
simply because the CMRS providers raised issues for arbitration and vo]untanfly submitted those

i

issues does not render those issues subject to arbitration. The Coalition cites an 11" Circutt

Court of Appeals decision 1n which the Court reversed a lower court holdi‘ng that if a state
commussion arbitrates any open issue there is no hmit on what subjects th; incumbent must
negotiate.” Furthermore, the Court stated that such a holding is contrary to the Act, which lists
only a limited number of 1ssues on which incumbents are required to nego’uatfe. The Coalition
insists that 1ts members have not voluntarily submtted any issues to arbitration:beyond the scope
of established interconnection standards.”* .

The CMRS providers assert that Section 251(a) of the Act obligates telecommumcations
carriers to interconnect either directly or indirectly and the traffic that is excha:nged indirectly is
done so through a third party. The Act further requires that when wireline carriers exchange

local traffic they in turn pay each other reciprocal compensation and when !ong'd1 stance traffic 1s

carried they pay and collect access charges. In the casc of wireless carriers, local calls are

i) .

=14 at 20

¥ Post-Hearing Reply Brief of the Rural Coahtion of Small LECs and Cooperatves, pp 4-5 (October 5, 2004).
referencing MCI Telecommumeations Corporanton v BellSouth Telecommunications, Inc . 298 F 3d 1269, 1274

(11" Cir. 2002) '

23 !‘1 .
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defined in terms of metropolitan trading areas (*MTAs") instead of service arcas. The FCC
requires that all traffic originated and terminated within the same MTA be cor:as1dered local and,
thus, subject to reciprocal compensation.”® .

The CMRS providers maintain that all intraMTA traffic .1s subject to reciprocal
compensation based on forward-looking costs and that, with regard to recxproical compensation,
the FCC has held that the calling party network pays the rcciprocal compensation. Therefore, the
CMRS providers argue that the carrier whose customer initiates the call must pay the cost to
deliver the traffic to the network of the termnating carrier and pay the appropriate reciprocal
compensation,”®

Findings of Fact and Conclusions of Law '

The preliminary issue in this arbitration is whether reciprocal compensation 15 applicable
to an indrect interconnection arrangement utilizing the common trunk group of a third party to
indirectly connect the originating and terminating parties.

'The TRA has rcjected the ICO members® claim that this matter is inappropriate as a
Section 252 arbitration proceeding. This matter came to the Authonty as :a direct result of
Docket No. 00-00523. In Docket No. 00-00523, the Hearing Officer ordered the parties to
contihue negotiations aﬂd stressed that a settlement of the matter was in the best interest of all
parties. The Order was clear that if the [CO members could not reach a settlement with the
CMRS providers then the Authornty may be called upon to arbitrate dlsputéd 1ssues.”’  The
CMRS providers then petitioned the Authority to arbitrate the matter, and the Authority accepted

the arbitrations and all the issues raised therem.?*

= 'l‘ranscnpt of Proceedings, v I, pp 8-10 (August 9, 2004). see47 C.FR §§ 51 701(b}(2) and 51.703 (2004)
* Transcript of Proceedings, v 1,p 11 {August 9. 2004

* See In re Genenc Docket Addressing Rural Unmversal Service, Docket No 00-00523. Order Granting
Condmana! Stay, Connnuing Abeyance, and Granting Intervennion, p 5 (May 5, 2003)

* Petition of Venzon, Petition of T-Mobule, Petition of Cingular, Petition of AT&T (November 6, 2003) Pet:ition of
Sprint (November 7, 2603)  Order Accepting Pettions for Arbitranon (April 12, 2004)

9
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This position 1s supported by federal statutes and FCC decisions. The ICO members and

the CMRS providers arc telccommunications carners.”” The compulsory arbitration provisions

3n

in Section 252 of the Act apply to all telecommunications carriers.” As telecommunications

carriers. the parties have the duty to interconnect, directly or iﬁdlrectly, with one another.”  As
local exchange carriers (“LECs™), the ICO members have the obligation to eétébhsh reciprocal
compensation arrangements for the transport and termination of telecommunications.”

In its Local Competition Order, the FCC stated:

Under section 251(bY(5), LECs have a duty to establish reciprocal compensation
arrangements for the transport and termination of “telecommunications.” Under
section 3(43), *t]hc term ‘telecommunications’ means the transmussion, between
or among points specified by the user, of information of the user's choosing,
without change in the form or content of the information as sent and reccived.”
All CMRS providers offer telecommunications. Accordingly, LECs are;obligated,
pursuant [footnote omitted] fo section 251(b)(5) (and the corresponding pricing
standards of section 252(dX2)), to enter into reciprocal compensation
arrangements with all CMRS providers, including paging providers, for the
transport and termination of traffic on each other’s networks, pursuant fo the rules
goveming rcciprocal compensation set forth in Scction XI.B., below.®

Section 252 of the Act states that upon receiving a request for interconnection, services.
or network clements pursuant to Section 251, a LEC may negotiate and ent:er into a binding
agreement.>* Bctween the 135" and 160" day (inclusive) after the date when the LEC receives a
request for ncgotiation pursuant to Section 252, the carrier or any party to the negotiation may

petition the state commission for arbitration of any open 1ssues **

R 47U S C § 3(aX49) (2004) defines a telecommumications carrer

47 USC §252(2004)

1|
id

Y1

3 Implementanon of the Local Competitton Provisions w the Telecammumcations Act of | 996 Furst Report und
Onlvr 11 FCC Red 15499, § 1008 (1996) .
HA7USC §252(a)(1) (2004) :

B47USC § 252(bXU1) (2004)
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Section 252(b)(1) provides m part that any party to the ncgotiation of an agreement under

w36

section 251 “may petition a State commussion to arbitratc any open issues.™” The term “any

open 1ssues™ has, however, been limited by the courts such that 1t docs not m:clude anything on
'

any sublect. In'MC/ Telecommunications Corp. v. BellSouth Telecommunications, Inc., the court

stated, “If the {state commission] must arbitrate gny 1ssue raised by a moving party, then there is

effcctively no limit on what subjccts the incumbent must negotiate. This 1s contrary to the

scheme and the text of that statute, which lists only a limited number of: issues on which

incumbents are mandatcd to negotiate.”’

Further, the court upheld a state commussion’s
authority to arbitratc MCl's request that an enforcement mechanism be included mn its
mterconnection agreement with BellSouth because the requested provision fell within the rcalm
. of “conditions . . . required to implement” the agreement under Scctions 252(b)(4)(C) and
252(c). '

The United States District Court for Minnesota in US West Commugm'canons, Inc. v
Minnesota Public Utilities Commission® addressed the issue of whether a statc commussion has
the authonty to include the issue of the billing of transit traffic in an arbitration under Sections
251 and 252 of the Act. The US West Court stated that “the language of 252(c)(1) . . . does not
confine the resolution of the issucs to the requircments of 251" and stated that “{t]he parties can
bring any unresolved interconnection issue before the state commussion for arbitration.™"!

The ICO members, as rural tclephone companies, have no duty to negohate pursuant to

Section 251(c) except under very narrow conditions *  Nevertheless, they cach have a duty to

»

i

Y MCI Telecommumeations Corp v BeltSouth Telecommumcations, Inc , 298 F 3d 1269, 1274 ( 1™ Cir. 2002)
(emphasts 1 onginal).

S ;

:: US West Communications, Inc v Minnesota Public Unfittes Comnussion, 55 F Supp 2d 968 (D Minn 1999)
Id a1 986 !

‘: Id a1 985 (emphasis added) '

2 47U0SC § 2511HA) (2004), .
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interconnect as a telecommunications carner and, as a local exchange carriex:', an obligation to
cstablish reciprocal compensation arrangements for the transport and termination of
telecommunications. To the extent this duty and obligation have not bccnl resolved through
negotiation, they remain unresolved, open 1ssues. The Arbitrators found that the Authority may
arbitrate unresolved issues between two partics where one party seeks, throﬁgh arbitration, to
cause anothcr party to meet its duty to interconnect and obligation to esltablish reciprocal
compensation and identifies these issues in 1ts petition for a.rbltration.‘:'3

The Arbatrators further found that this proceeding is properly a Sectiém 252 arbitration
proceeding.* The CMRS providers have requestéd terms of mndircct interconnection and
reciprocal compensation from the ICO members. These two issues arc squarely Section 251
matters. Therefore, because the issues have not been resolved through ncgghations, they are

properly before the Authority pursuant to Section 252(b).

¥a7rUSC § 252(bX ) A)1) (2004), see also 47 U S C., § 252(b)(4XC) (2004)
¥ Transcript of Procecdings. pp 2-7 (January 12. 2005)
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ISSUE I: Docs an ICO have the duty te interconnect directly or indirectly with the
facilities and equipment of other telecommunications carriers?

Pgsitions of Parties :

The CMRS providers maintain that the FCC’s rules, as well as Section 251(a) of the Act,
éxprcssly require the ICO members to interconnect either directly or indirectly with other
telecommunications carriers including the CMRS providers.** The CMRS providers aver that:
(1) the industry term “indirect interconnection” refers to traffic one carrier. sends to another
through the tandem of a third party; (2) CMRS providers employ this type of interconnection
when exchanging traffic with small independent telephone compames on a routine basis; and (3)
arrangements of this type are standard in the industry and recogmzed by the Act and the FCC.*%

The 1CO members maintain that they are in full compliance with the requirements of the
Act that establish the duty to interconnect either directly or indirectly .with the CMRS
providers.”” The 1CO members argue that

Section 251(a) of the Act simply identifies thc general duty of carriers 1o

interconncct directly and indirectly with other carriers via the public switched

network and to use standard equipment and technical approaches that are
compatible with othcr network participants. This subsection of the Act and the
- associated implementation rules do not impose any spccific standards of
interconnection, hierarchical network arrangements {e.g,, no requirement to
subtend a BellSouth tandem), business arrangements (e.g., billin§ and payment
relationships), compensation arrangements, or service obliganons.‘1 !
The ICO members argue that there is no 1ssue here because they are already in compliance with
x
Section 251(a) which mandates the simple requirement to interconnect and which 1s separate and
apart from Section 251(b) and (¢) requirements that provide specific interconnection obligations

distinct from Section 251(a).*

:: Petition for Arburanon of Cellco Partmership, d/b/a Verizon Wireless, p 9 (November 6, 200:3)
4 Response of the Rural Coalition of Small LECs and Cooperanives, p 18 (December 1, 2003) *

*® 1 a1 19 (footnotes onutted)
14 at 19-20 '

13



Docket Nos. 0501 19-TP and 050125-TP
Witness: Pruitt

Exhibit No. (BHP-6)

: Page 17 of 71

Deliberations and Conclusions

All parties agree that they are telecommunications carriers™ and concede that they are
required to interconnect either directly or indirectly.! Section 251(a) of the Act defines the
general duty of tclecommunications carriers as follows:

Each teleccommumnications carrier has the duty -
(1) to interconnect directly or md:rectly with the facilities and equxpment of
other telecommunications carricrs; and
(2) not to install network featurcs, functions, or capabilities that do not
comply with the gwidelines and standards established pursuant to section
255 or 256. '
Additionally, 47 C.F.R. § 51.100(a) sets forth the samc requrement of interconnection. The
FCC Rules define a telecommunications carrier as any provider of tclecommunications services,
cxcept aggregators of telecommumcations services.”> This definition includes 1CO members and
CMRS providers.*® : |

For these reasons, the Arbitrators voted unanimously that an ICO member has the duty to

interconnect directly or indirectly with the facilities and equipment ot other telecommunications

carriers, including the CMRS providers. The additional arguments raised m this Issue were

addressed 1n the resolution of Issue No. 2,

-

® Jont Post-Arburation Brief Submutted on Behalf of the CMRS Providers, p 18 (September 10, 2004) Posr-
Hearmg Brief of the Rural Coalttion of Small LECs and Cooperatives, p 19 {September 10, 2004)
5! Pranscnpt of Proceedings, v 1, p 31 (August 9, 2004) & v V11, p 21 {August 11, 2004) '
*‘sm47CFR § 51 5(2004)
Y1
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ISSUE 2: Do the reciprocal compensation requirements of 47 U.S.C. § 251(b)(5) and the
related negotiation and arbitration process in § 252(b) .apply to traffic
exchanged indirectly by a CMRS provider and an 1CO?

Positions of Parties

The CMRS providers maintain that the FCC Rules provide for the payment of reciprocal
compensation for all intraMTA traffic regardless of how it is delivered (directly or indirectly)
and while rural carners are exempt from the interconnection provisions of Section 251{c)(2) until
a state commission terminates the exemption of Section 251(f)(1), rural carmers are not exempt
from the obligations of Scctions 251(a) and 251(b).** The CMRS providers also aver that unless
a state commission determines such an exemption is warranted, rural LECs must comply with
the negotiation and arbitration process specified by the Act.”® The CMRS providers also argue
that réciprocal compensation arrangements apply to all telecommunications traffic as defined by
47 C.F.R. § 51.701(b)(2) which includes intraMTA traffic.*®

The 1CO members argue that the FCC’s Subpart H Rules define transport and termination
arrangements for which reciprocal compensation applies and the existing three party transit
service arrangement is not within the scope of those rules because the CMRS traffic 1s
commingled with BellSouth’s interexchange carrier access traffic.”’ Subpart H Rules apply only
to arrangements where an interconnection point 1s established between two carriers.’® The ICO
members also maintain that the CMRS providers must establish termination of their traffic to
LECs through direct interconnection and reciprocal compensation arrangements with respect to
traffic that originates and terminates within an MTA.> Additionally, the ICO members state that

the three party “transit” traffic arrangement is not an interconnection requirement to which

5% Pention for Arburation of Celico Partnership, d/b/a Verizon Wireless.p 10 (November 6, 2003)
3 1d at 10-11
% 1d at 11 ,
:: Response of the Rural Coalitton of Small LECs and Cooperutives, p 21 (December 1, 2003)
Id at27
* Post Heuring Brief of the Rural Coahnion of Small LECs und Cooperanves, p 19-20 (September 10, 2004)
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arbitration applies because “transit” arrangements are not part of the interconnection
requirements or rules.’ The ICO members aver that no LEC is obligated to accept traffic from
any physically interconnected interexchange carrier under terms and conditions that alleviate that
interexchange carrier from payment for the termination of the traffic, regardless of whether the
traffic originates on another carrier’s network."! |

The ICO members maintain that the transit arrangement, under which they now operate
to exchange traffic with the CMRS providers, is not an arrangement described as an
interconnection requirement either under the Act or by the FCC.*? Further, the ICO members
state that therc is nothing n any of the FCC's orders regarding reciprocal ¢ompensation that
addresses three parties and that “the defimtions all discuss an arrangement between two carriers
where there’s an interconnection point established on the network of the incumbent between the
two carriers that are exchanging traffic.”®’ |
Deliberations and Conclusions

Applicability of Section 251(b)(5)

Section 251(b)(5) of the Act imposes on the 1COs the duty to establish reciprocal
compensation arrangements for the transport and termination of telecommunications traffic.
Subpart H of the FCC Rules, 47 C.F.R. 51.701 through 51,717, defines telecommunications
traffic and includes, as telecommunications traffic, any “traffic exchanged between a LEC and a
'CMRS provider that at the beginmng of the call, originates and terminates within the same Major
Trading Area™ and establishes that each LEC must establish reciprocal compensation

arrangements for the transport and termination of telecommunications traffic with any requesting

:‘:Response of the Rural Coalition of Small LECs and Cooperatives, pp 22-23 (December 1, 2003)
Id at21,23

2 Transcript of Proceedings, v VIL, p 23 (August 11, 2004)

“Id a123-24

* 47 CF.R. § 51 701(b)(2) (2004)
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carrier. The FCC Rules in 47 C.F.R. 51.701 through 51.717 do not distingumish between direct
and indirect traffic. The plain language of these rules implies that the reciprocal compensation
requirements of 47 U.S.C. § 251(b)(5) apply equally to traffic exchanged ‘either directly or
indirectly. .

The ICO members assert that the definition of transport does not contemplate an indirect
network architecture that 1s subject to reciprocal compensation. The success of the 1CO
members’® argument with. regard to the FCC's definition of transport :dcpends on the
interpretation of the phrase “from the interconnection point between the two carriers.™® The
ICO members use this phrase to rule out the participation of a third carricr who might be
fulfilling the role of intermediary carner providing indirect interconnection.® .

Nevertheless, this wording just as easily applies to the present situation whecre the parties
interconnect through BellSouth and the interconncction point between thé two carriers is
BeliSouth. Using this interpretation, a three party process results whereby ‘the LEC and the
CMRS provider interconnect through an intermediary carrier who serves as the “interconnection
point between the two carners” and who provides the necessary billing details to the two carriers.
This interpretation 1s wholly consistent with the definition of “mtercbnnecti:)n" becausc here

BellSouth serves as the means for the “hinking™’

of two networks and makes possible an indirect
interconnection. This is the situation under which the parties are now operating and exchanging
traffic. The missing component 1s the proper exchange of compensation for the traffic being

exchanged.

]

%47 CER § 51 701(c)(2004)

% post-Hearmg Brief of the Rural Coaliton of Smatl LECs und Cooperatves, p 21 {September 10, 2004)

7 |nterconnecuon mn 47 CF R § 51 5 15 defined as “the hinking of two networks for the mutual excham,c of traffic ™
This term does not include the transpost and termination of traffic ;
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| The Arbitrators conclude that the plain reading of these rules indicates that the FCC
intcnded for the reciprocal compensation requirements of 47 U.S.C. § 251(b)(5) to apply to
traffic exchanged between a CMRS provider and an ICO member. The Arbi:trators also found
nothing in the Act or FCC rules or orders to the contrary. Further, the ICO members presented
no citations to applicable authority during this proceeding that would indicate otherwise.

Applicability of Section 252(b) :

This question is resolved upon the finding under Issue No. 1 that an ICO has the duty to
connect directly or indirectly pursuant to 4’} US.C. § 251 because Section 252(a)1), which
provides for voluntary negotiations and the subject matter of a Section 252(b) arbitration,
encompasscs “mnterconnection, services or network elements pursuaat to section 251.”

Based upon the record m this proceeding and for the reasons cited above, a majority of
the Arbitrators voted that the reciprocal compensation requirements of 47 U.S.('?. § 251(b)X5) and
the related negotiation and arbitration process in § 252(a) and (b) apply to 'mﬁic exchanged

indirectly between a CMRS provider and an 1CO member,®

% Director Jones agreed with the conclusions, but provided the following alternative reasomng 47 U S.C.
§ 251(b)(5) requires the ICO members to establish reciprocal compensation arrangements for the transport and
ternunation of traffic and the ICO members have not filed a petition for suspension or modification of Sectzon
25Ub)(5). First Report and Order, 11 FCC Red. 15499 at ¥ 1045 (1996) The ICO members” urgument that the
mdirect mterconnection arrangement sought by the CMRS providers Is not the type of mdirect mterconnection
arrangement for wach the FCC has said that reciprocal compensation applics 1s erroneous because the referenced
language does not provide an exhaustive bist of transport alternatives and through the use of the phrase “facibities
provided by alternative carrers”™ ncludes the interconnection arrangement sought by the CMRS providers /4 at{
1039 The language of Section 251(b)5) and FCC regulations 1 broad and can reasonably be mterpreted to
wnclude traffic exchanged wndirectly between the CMRS providers and an ICO  This conclusion 15 consstent with
federal district court decisions, FCC comments. and stale commyssion decisions  See Texcom, Inc d/b/a Answer
Indiana v Bell Atlantic Corp dibia Vertzzon Commurications, Memorandum Opinion and Order. 17 FCC Red
6275, 14 4-6 (2001}, reconsideration denied, 17 FCC Red 6275 (2002): Developing a Unified Intercarner
Conpensation Regime. Notice of Proposed Rufemaking, 16 FCC Red 9610, § 8 (2001). Atlas Telephone Companv
v Corporatron Commussion of Okluhoma, 309 F Supp 2d 1299, 1310-11 (WD Okla 2004) (on appeal to the 10®
Cir ), 3 Rivers Telephane Cooperative, Inc v U S. West Communications, e . CV 99-80-GF-CSO, pp 48-49 (D
Mont Aug. 22, 2003), /n re  Applicanon of Sotuthwestern Bell Wireless LL C for drbutration Under the
Telecomm Act of 1996, Cause No PUD 2002200149, Order No 468958, Finaf Order.p 4. Exlubit Ap 17, &
Exhibat B p 1 {(Corporation Comm Okla Oct 22, 2002)
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ISSUE 2b: Do the reciprocal compensation requirements of 47 US.C. § iSI(b)(S) apply to
land originated intraMTA traffic that is delivered to a CMRS provider via an
Interexchange Carrier (1XCO)?

‘Positions of the Parties :

The CMRS providers maintain that the FCC Rules provide for the payinent of reciprocal
compensation for all intraMTA traffic regardless of how it is delivered or whether the traffic is
completed dircctly or indirectly.® Additionally, they state that the reclpro:cal compensation
requirement is not affected by the type of intermcdiary carner, whether a trans:iting carrier or an
IXC.” They maintain the position that as long as the land originated traffic m:vollved terminates
to a CMRS provider within the same MTA, the ICO member should pay thz:a CMRS provider
reciprocal compensation,”!

The ICO members aver that a LEC's obligation to pay reciprocal% compensation 1s
applicable only with respect to the LEC’s local exchange service traffic and c.annot extend to a
call carried by the originating customer’s interexchange carricr.” Interexchang:le traffic 1s subject
to the fram.ework of access, as recognized by the FCC's position that most traffic between LECs
and CMRS providers is not subject to interstate access charges unless carr!ied. by an IXC.?
Thercfore, the ICO members argue, ICO calls delivered to a CMRS provide_r by an IXC are
subject to access from the IXC and not reciprocal compensation from an ICO."'*;

Deliberations and Conclusions .

Access charges were developed to address a situation in which three carriers, typically

the originating LEC, the IXC and the terminating LEC, collaborate to complete a long distance

& Final Jownt Issues Matree at p 2 and Billy H. Prustt, Pre-Filed Direct Testimony, p 30 (June 3, 2004)
;‘l’ Billy H Pruitt, Pre-Filed Direct Testimony, p 30 (June 3, 2004)
Id at3l.
: Response af the Rural Coahtion of Small LECs and Cooperaives. p 31 (December 1, 2003)
“Id at3d4 .
*1d at35-36 . ;
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call. Reciprocal compensation for transport and termination of calls is mtende;l for a situation in
which two carriers collaborate to complcte a local call. The FCC has stated that long distance
traffic is not subject to the transport and termination provisions of Section 251 of the Act and
that the reciprocal compensation provisions of Section 251(b)(5) for fhc transport and
termination of traffic do not apply to interstate or intrastate interexchange traffic.”s

In its Iirst Report and Order, the FCC stated that traffic between an incumbent LEC and

!

a CMRS network that originates and terminates within the same MTA is subjcét to transport and
termination rates under Section 251(b)(5) rather than interstate or intrastate access charges.”
The FCC also concluded that traffic between LECs and CMRS provrderslis not subject to
interstate access charges unless it is carried by an 1XC.”” The FCC in TSR Wireless LLC v US
West stated,

[A] LEC may not charge CMRS providers for facilities used to deliver LEC-

originated traffic that originates and terminates within the same MTA, as this

constitutes local traffic under our rules. Such traffic falls under our reciprocal

compensation rules if carried by the incumbent LEC, and under our access charge

rules if carried by an interexchange carmer. This may result in the same call bemg

viewed as a local call by the carriers and a toll call by the end-user.™

Many times LATA boundaries traverse MTAs. When this situation occurs, an intraMTA
call that originates in one LATA and terminates in another LATA will necessarily involve an
IXC and will be subject to the access charge regime rather than reciprocal compensation.
Nevertheless, based upon the plain language of the FCC, a majority of the Arblltrators found that
any wircline-wireless traffic that does not cross a LATA boundary and th"at originates and

terminates within the same MTA is subject to reciprocal compensation whéther or not 1t 1s
i

carried by an IXC. For these reasons, a majority of the Arbitrators voted tﬁat the reciprocal

1
h

- ™ Furst Report and Order. 11 FCC Red. 15499 at § 1034

™ 1d a4 1043 :
by i '
™ TSR Wirefess v US West, Memorandum and Order, 15F¥CC Red 11166 at § 31 (2000)
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compensation requirements of 47 U.S.C. § 251(b)(5) apply to land originated intraMTA traffic
that is delivered to a CMRS provider via an Interexchange Carrter (IXC) unless the call crosses a

LATA boundary.”

™ Director Jonés did not vote wath the majority It was hus posttion that the recsprocal compensation requirements of
47 USC § 251(b)(5) apply to land originated miraMTA tratfic that 15 delivered to a CMRS provider via an
interexchange carner. Relying on the defimtion of telecommunications fraffic contaned m Rule S1 701(b)2).
Director Jones rejected the Coalition's position that “telecommunication traffic™ does not mclude traffic carried by
an interexchange carmer  He also stated that his conclusion 1s consistent with the Umted States Distnct Court
ruling 1 Atlas Telephone Company v Corporasion Commussion of Oklahoma, 309 F. Supp 24 1299. 1310-11
(W.D. Okla 2004), the FCC’s First Report and Order. 11 FCC Red 15499 at 1 1043: and the FCC's decision
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996 Order on Remand,
16 FCC Red 9151 at %47 (2001)
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ISSUE3: Who bears the legal obligation to compensate the terminating carrier for
traffic that is exchanged indirectly between a CMRS provider;and an 1CO?

Positions of Parties ' .

The CMRS providers argue that the carmer on whose network a icall originates is
responsible for paying the carner on whose network the call terminates.®® The CMRS providers
assert that federal law establishes that the originating carrier has an obligation to compensatc and
47 C.F.R. § 51.703 states that a LEC may not charge another telecommumé:atlons carrier for
telecommunications traffic that originates on the LEC’s network.*!

The ICO members maintain that when a CMRS carrier utilizes a transit arrangement
through a third party instead of establishing a physical point of interconnechoxll (“POL™) with the
ICO network, the CMRS providers would pay the transiting party transport an:d termination and
the transiting party would pay termination to the ICO members. The paymeilt is based on the
contracts and arrangements establ;shed between and among the multiple parties. The ICO
members assert that the “meet-point billing” arrangement between the ICO members and

. BellSouth is not an arrangement addressed by the existing interconnection rulc%:s and established
standards.* The ICO members have a similar three-party arrangement in ‘Kentucky, where
BellSouth, the party that connects to the ICO member, is responsible for the traffic it terminates
to the 1CO member. ®

The ICO members assert that the FCC has confirmed that its mterconnlection rules have

not addressed the transit service situations and that its rules have not established any obligation

for a three-party transit arrangement. Per the First Report and Order, the only three-party

¥ Final Jount Issues Matrv atp 5

¥! Suzanne K Nieman, Pre-Filed Direct Testimony, p 7 (June 3, 2004),
$2 Fial Jownt Issues Mairix at p. 6, !
%3 Steven E. Watkms, Pre-Filed Direct Testimony. p 18 (June 4, 2004) '
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arrangement recogmzed by the FCC is one where an IXC acts as an inteli'medmry and that
arrangement is subject to access charges.® ,

The [CO members rebut the CMRS providers® claim that traffic carried by BellSouth,
acting as an IXC and commingling CMRS traffic with its IXC traﬂitc, is an mdirect
interconnection arrangement applicable to FCC subpart H Rules. Part 51 Rulc; do not mention a
three-party interconnection arrangement as contemplated here, The ICO members are, however,
willing to enter into a voluntary arrangement outside the scope of an arbitratéd interconnection

arrangement.®® '

Deliberations and Conclusions '

The Act requires telecommunications carriers to interconnect directly or indirectly with
the facilities and equipment of other telecommunications carriers.” Therefore, the ICO members
have a statutory obligation to interconnect with the CMRS providers, The local exchange
carriers who are members of the Coalibon are responsible for establ'ishing reciprocal
compensation arrangements for both the transport and termination of telecommunications
traffic.?’ The FCC Rules require that each LEC shall establish reciprocal icompensatlon for
transport and termination of telecommunications traffic with any requesting carrier and a LEC
may not assess charges on any other telecommunications carrier for traffic that; originates on the
LEC’s network.®

Notwithstanding the Coalition’s claim that there is no interconnection é)oint between the

ICO members and the CMRS providers becausc the CMRS providers have.opted to use the

existing BellSouth common trunk group,”® a majority of the Arbitrators found that a point of

“1d atp 17.

ss. Steven E. Watkins, Pre-Filed Rebuttal Teshmony, pp. 11-12 (June 25, 2004)
$470US8C § 251¢a)(1) (2004)

¥147USC §251{b)(5) (2004)

8 47 CF.R. § 51 703 (a) and (b) (2004) ;

¥ post-Heuring Reply Brief of the Rural Coalitton of Smal! LECs and Cooperatives. p 11 (October 5, 2004),
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interconnection exists between BellSouth and the ICO members with regard to that common
trunk. The architecture of the common trunk 1s not at 1ssue. What is at issue in this docket is the
point of indirect interconnection on the network which determines the compe'nsatlon obligation
of an ICO member or a CMRS provider. A majonty of the Arbitrators conclgded that the most
efficient means to resolve this 1ssue 1s by maintaining the point of interconnection that currently
exists between the ICO members and BellSouth and between the CMRS provid;ers and BellSouth

and voted that, pursuant to 47 C.F.R. § 51.703(a) and (b), the company that originates the call is

responsible for paying the party terminating the call.” :

a3

% Director Jones concurred with the majority’s conclusion only He takes no position with regard to the point of
mterconnection between the ICO members and BellSouth and the CMRS providers and BellSouth s vote rests
on the provisionof 47 U S C. § 251 and 47 CFR §§ 20.11{(c), 51 701(e) and 51 703(a) and (b}
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ISSUE4: When a third-party provider transits traffic, must the: Interconnection
Agreement between the originating and terminating ecarriers include the
transiting provider? !

Positions of the Parties

The CMRS providers maintain that any interconnection agreements bf?tween the CMRS
providers and the ICO members should not include third-party transiting car:riers. Rather, the

CMRS providers assert that a call from a CMRS provider through a third-party provider should

be governed by an agreement between the CMRS provider and the third-party carrier and another

agreement between the third-party carmer and the terminating carmer.” 'Also, the CMRS
providers argue that the ICO members have a legal obligati;)n to enter into interconnection
agreements with the CMRS providers that include reciprocal compensation arrangements.”

Finally, the CMRS providers assert that thc TRA has previously recognized' that Section 252

agreements are comprised of two parties and not three.”

The 1CO members argue that the CMRS providers already have an indirect
interconnection arrangement with the ICO members, through the transport serv;ices of BellSouth,
and the ICO members look solely to BellSouth as having the responsibilitiy for that traffic,

Further, the ICO members assert that this arbitration does not involve festabhshing new

interconnection arrangements. Instead, this arbitration pertains to the establishment of new terms
:

and conditions for the existing arrangements.*
The ICO members argue that the new terms and conditions the CMRS providers seek
with the ICO members cannot be acceptable unless BellSouth fulfills specific obligations and

matntains ultimatc responsibility regarding the identification of traffic it carmes as the

9 ) Penlton for Arburanon of Cellco Partnership, d/b/a Verizon Wireless, p 13 (November 6, 2003}

o 2 Jomt Post-Arbitration Brief Submitted on Behalf of the CMRS Providers.p 18 (September 10, 2004)
ld at 20.
$* Response of the Rural Coalition of Small LECs and Cogperatrves,p 40 (December 1, 2003)
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intermediary between the CMRS providers and the ICO members.” The ICO members maintain
that this issue is outside the scope of a Section 252 arbitration because 1t is associated with
indirect interconnection and the FCC has not established standards with respect to indirect
interconnection. Therefore, the issue cannot be lawfully addressed in this proceeding consistent
with the arbitration standards set forth in Section 252(c) of the Act.*

Deliberations and Conclusions

The Arbitrators unanimously concluded that when a third-party provider transits traffic,
the third party is not required to be included in the interconnection agreement between the
originating and terminating carriers.”’ This circumstance will require the ICO members to also
negotiate an interconnection agreement with a transit provider. This conclusion is supported by
the defimtion of “interconnection” in 47 C.F.R, § 51.5 which states that interconnection 1s “the
linking of two networks for the mutual exchange of traffic.”” This definition embraces the linking
of two networks which, of necessity, will result in an interconnection agreement between the two
networks (parties) being linked. The Arbitrators found nothing in the 1996 Act, FCC Rules or
any FCC Order that requires three-party intercbnnection agreements. To the contrary the FCC
has discouraged three-party interconnection agx‘eements.°8 |

The Arbitrators voted unanimously that when a third-party provider transits traffic, the
interconnection agreement between the originating and terminating carriers should not include

the transiting provider as a party, Nevertheless, the interconnection agreement between the

% Final Jownt Issues Matrix atp 7

9 post Hearing Brief of the Rural Coalttton of Small LECs and Cooperatives, p 34-35 (September 10, 2004)

%7 Transcript of Proccedings, pp. 22-23 (January 12, 2005)

% «We beheve that the arbitration proceedings generally should be linuted to the requesting carrier and the
mcumbent local exchange provider This wall allow for a more efficient process and mimmize the amount of tme
needed to resolve disputed issues We beheve that opening the process to all third parties would be unwieldy and
would delay the process We will, however, consider requests by thurd parties to submit written pleadings This
may, 1o some instances, allow interested parties to rdentify important public policy 1ssues not raised by parties to
an arbitration ** First Report and Order, 11 FCC Red 15499, 9 1295 (1996)
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onginating and terminating carnier should address all terms and conditions relating to the transit

traffic including the method of transit and who pays the transiting provider.” .

® Durector Jones agreed with the conclusion, but provided the following alternative reasonmg , “[TThere 15 nothing
in the Act that prevents the adoption of a three-way indirect mterconnection arrangement through the execution of
multiple two-party agreements or that requires the use of a single multi-party agreement to create a three-way
mdirect interconnection agreement. And the Coalition has agreed, neverthcless, that a three-way
arrangement car be memonahzed 1n three distinct agreements ' Transcript of Proceedings, p 23 (January 12,
2005)
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| ISSUE 5: Is each party to an indirect interconnection arrangement ohﬁgated to pay for
the transit costs associated with the delivery of intraMTA traffic ongmated on
its network to the terminating party’s network? :
Positions of Partics
The CMRS providers assert that the originating party is responsible forlpaymg applicable
traqsit costs associated with the delivery of its traffic to a terminating carmer.'™ According to
the CMRS providers, “the FCC has established a ‘calling party network pays’; (‘CPNP’) regime
. [covering] all parties that carry telecommunications traffic including both'the ICOs and the
CMRS providers.”'°' The CMRS providers acknowledge their responsibility to pay for traffic
originated on therr network, delivered through a third-party transit provider, and terminated to
the ICO members. Further, they state that the ICO members are, thereforé, responsible for
paying third-party transit costs for traffic originatcd on the ICO membets’ netv'vork. The CMRS
providers rely on 47 C.F.R. § 51.703(b) as stating “‘that [a] LEC may not assoﬁs charges on any
other telecommunications carner for traffic that originates on the LEC’s networ‘k.”“'2
The ICO members assert that as mcumbent providers, they have no obligation to establish
mnterconnection with other carriers or provide interconnection services at a :geographic point
beyond their service areas.'® Th&efore, the ICO members state that they are not responsible for
transport of telecommunications beyond their own networks, 104 According to tl:xe ICO members,
to require such an arrangement would impermissibly obligate them to provide a superior network

compared to the networks the [CO members use to provide service.'"®  Further, the 1CO

members statc that the FCC Rules regarding reciprocal compensation envision traffic cxchange

™ Final SJownt Issues Matrocatp 8

W Pennion for Arburanon of Cellco Partnership, dibfa Verizan Wireless, p. 14 (November 6, 2003) ciung 7SR
Wireless v US West, Memorandum and Order. 15 FCC Red 11166, § 31 (2000)

2 ByilyH Pruitt, Pre-Filed Direct Tesumony, pp. 20-23 {June 3, 2004).

:1': f}nal Jont Issues Mapnrx atp 8.
b

15 Steven E Watkins, Pre-Filed Direct Testimony, pp 24-25 (Junc 4, 2004)
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taking place at an nterconnection point on the network of the LEC not oxil another carricr’s
network.'%
Deliberations and Conclusions

The ICO members currently have cstablished points of interconnection (“POI”) with
BellSouth at the furthest points within the ICO members’ serving areas.: As part of this

arrangement, the ICO members have opted, at this time, not to utilize their own tandem
switching, but instead to use a BellSouth tandem switch that is located outside their serviﬁg
areas. Because the ICQOs have opted to utilize the BellSouth tandem as opposed to their own
tandem to handle the exchange of traffic between an [CO member and a CMRS provider, the
ICO members have in fact extended their networks past the existing POl to the tandem switch.
Thus, the Coalition’s assertion that the Authority cannot require an ICQ to take financial
responsibility for transport of CMRS traffic to the tandem switch must be ‘rejected. As the
networks exist, utilizing BellSouth’s tandem, the ICO members have an oblig!anon for the cost
associated with dtilizing the trunking facilitics.

FCC Rules define transport as the transmmission and any necessary tandem switching of
telecommunications traffic subject to Section 251(b)(5) of the Act from the interconnection point
 between the two carriers to the terminating carrier’s end office.'”” Currently, the [CO members
and CMRS providers are both relying on BeliSouth to provide tandem switching in order to

_completc calls outside ‘their respective networks. Therefore, by rule each is required to include

the existing commingled trunk group as part of its network.

19 14
W47 CFR § 51 701(c) (2004)
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Each carrier is responsible for transporting a call originated on ifs network to the

% Therefore, if a call originates

[}

1n a switch on onc party’s network then that party 1s responsible for the transiting costs (the cost

interconnect point with the network of the terminating carrer.'

associated with the utilization of the BellSouth trunk group) in order to get that call through its
network to the POL. In the mstance where the CMRS provider originates a call, the CMRS
provider has an obligation to pay the cost associated with the transport and tiermmation of the
call. The call is handed off at the furthest point on the ICO network where, cu;rrcntly, BellSouth
interconnects with the ICO member.'” Therefore, it is the responsibility of the CMRS provider
to negotiate terms with BellSouth for the traffic traversing the commméled trunk group.
Similarly, calls that originate on an ICO member’s network which traverse th:e BellSouth trunk
group obligates that ICO member to pay the appropriate transport and termination charges
associated with getting that call to the POI of the CMRS provider, which 1s located at the
BellSouth tandem. Likewise, the ICO member would negotiate terms to utilizte the commingled
trunk group or discontinue its traffic exchange via that trunk group.

For the reasons stated, a majonty of the Arbitrators concluded that 'each party to an

indirect interconnection arrangement is obligated to pay for the transit costs associated with the

delivery of intraMTA traftic originated on its network to the terminating party’s; network.

1% 47 CF R § 51 703(a) and (b} (2004)
'? Transcript of Proceedings, v VIIL, pp. 7-8 (August 11, 2004) .
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In their deliberations. a majority of the Arbitrators further ooncludeld that the cost of
transiting traffic, in this case, includes the cast of transporting the traffic over the common trunk

line between the ICO members and the transst provider.'!®

""" Darcetor Jones agreed wath the conclusion, but provided the following alternative reasoning
T conclude that this issue should be answered n the affirmative, but instead offer the
following explanation that, first, according to the FCC’s orders 1n the Texcom docket, transit costs
arc mutially paid to the transut provider
In Texcom, a case mvelving transit traffic between a paging carnier, GTE North,-and a third-
party ongmatng camer, the FCC explained that the payment of transit costs should be such that
the onginating third-party carner's customers pay for the cost of deliveting therr calls to the LEC
while the terminating CMRS carmier’s customers pay for the costs of transporting thai'traffic from
the LEC's network to their network The same rcasoning would apply when the CMRS provider
1s the oniginating carrier and the 1CO 1s the termunating carner
Nevertheless, 1t 13 my opinion that the rates for such services and the terms and conditions
through which such payments are billed are best left to negotations between the JCOs and the
transiting provider and the CMRS providers and the transiting provider
Second, the FCC has further determined in Texcom that a CMRS provider — quote — may seek
reimbursement of the transiting costs from originating carriers through reciprocal compensation
Thus, transit costs meay be recovered through the assessment of transport and termination COsts as
provided for i Part 51 of the FCC rules
Third, consistent with my positions on the precedmg 1ssues, 1t 18 my opinion that reciprocal
compensation applies to mntraMTA traffic delivered via an indirect interconnection agreement
Transenpt of Proceedings, pp 27-28 (January 12, 2005) {quotmg Texcom, Inc dib/a Answer Indiana v Bell
Atlantic Corp d/b/a Verizon Commumicanons, Memorandum Opxmon and Order, 16 F CC Red 21493, 9 6,
{2001)).
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ISSUE 6: Can CMRS traffic be combined with other traffic types over the same trunk
group?

Position of the Parties

CMRS providers state that there 1s no technological reason for requiring CMRS provider
traffic to be dehvered over segregated trunk groups and that 1t 1s also economically inefficient to
require separate and distinct groups for CMRS traffic ''' In addition, the CM'RS providers state
that combining traffic over a single trunk 1s technologically feasible and a common mdustry
practice.' The CMRS providers contend that the ICO members offer no compelling reason
why the TRA should depart from the sensible, well-accepted practice and req1i1ire separate trunk
groups for CMRS fraffic.!*

The ICO members state they “do not have technically feasible me%chods to identify,
measure, or switch, on a real-time basis, traffic based on whether the call has l;een originated hy
ane of the CMRS providers.”'™ The ICO members maintan that their switch does not permit

115 «This result 1s unique to the

them to identify the originating carnier on a real-time basis.
legacy interconnection arrangement that BellSouth has with each ICO member.™'* According to
the ICO members, commingling of different types of traffic on the trunks provisioned by
BellSouth to the ICO members for BellSouth's access services, “does not a:llow the scparate
treatment or 1dentification of third-party traffic within the commingled traffic.'"? BellSouth’s

form of trunking for its own interexchange service traffic differs from the trunking that applies to

all other 1XCs.""® The ICO members argue that BellSouth should discontinue “this disparate

L]
Y Eutal Joint Issues Matnx atp 8

::: Jount Post-Arbitration Brcf Submutted on Behalf of the CMRS Providers, p 26 (Scptember 10, 2004)
" ld

::: Steven E. Watkins, Pre-Filed Direct Testimony, p 29 (June 4, 2004),

s ;:;

11§ I
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arrangement.”™ ! The current arrangement creates a greater risk business-wise to the ICO
members than that to which BellSouth is cxposed.’® The 1CO members’ witness testified,
“depending on thc number and type of trunk groups, there will be diﬁ‘crez.at types of traffic
combined on or scparated into ndwidual trunk groups.™'*! Further, “the meé:hamcs of bilhng,
the rcconcihation of total usage, and the treatment of carriers that have {falied to provide
compensation™ are all factors atfected by the identity of the mdividual usag§ over each trunk

group.'”® “in contrast,” according to the ICO members® witness, “it 1s my understanding that

BellSouth has direct trunks with each CMRS provider and is 1n a position to identify and treat

each CMRS provider’s traffic separately and distinctly.™* '

Deliberations and Conclusions

Currently, BellSouth provides the 1CO members EMI 11-01-01 records, which are
recorded in the BellSouth tandem. The format and content of these records a;re defined by the
Alhance for Telecommunications Industry Solutions (ATIS), an industry standards body that
manages standardization activities for wircline and wireless networks.'** Such: activities include
managing interconnection standards, number portabihity, toll free access, tc:lccom fraud, and
order and billing 1ssues.'®

The ICO Members can usc the EMI 11-01-01 records to identify CMRS traffic.'*® These

EMI 11-01-01 records are sent to the ICO members on a weekly or daily schedule.”” In

1% Id

120 d
12

122 Id
X rd
' BellSouth’s Response to Staff Data Request, p 1 (September 20, 2004)

2474
126 Id

7 1d atpp 1-2
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addition, BellSouth provides Signaling System No.7 (“SS7”) tb the [CO members.'® §S7
architecture 15 set up in such a way that any node can exchange signaling with any other SS7
capable node, eveﬁ in an indirect interconnection arrangement. In response to the Authority’s
| data request of August 30, 2004, BellSouth stated that while SS7 data s real-time for call set-up
purposes, 1t is not typically used to generate billing. BellSouth states that the SS7 data may be
used to assist in venfying the accuracy of the EM1 11-01-01 records.

While this method of verification may not be real-time, BellSouth can and does provide
sufficient information to the ICO members to enable them to identify CMRS traffic and hill
accordingly. Therefore, the Arbitrators voted unanimously that either with direct or indirect
interconnection, the combiming of tr;clfﬁc types over the same trunk should be permutted,

provided the calls are properly timed, rated, and billed.

1% 7d at1 $S7 18 the standard communication system that 15 used to controt public telephone networks and 15 a
prerequisite for the implementation of an Integrated Digital Services Network (“ISDN™) .
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ISSUE7: (A) Where should the point of interconnection (“POI”) be if a direct

connection is established between a CMRS provider’s switch and an 1CO’s
switch?

(B) What percentage of the cost of the direct connection facilities should be
borne by the ICO?

Position of the Parties

The CMRS providers state that a PO! for a dedicated two-way facility may be established
at any technically feasible point on the ICO member’s network or at any other mutually
agreeable point pursuant to apphcable federal rules and the cost of the dedicated facility between
the two networks should be fairly apportioned between the parties.'’® The CMRS providers
further state that the FCC has “clearly established that with respect to dedicated facilities that
nterconnect two parties’ networks, the parties are to share the costs of such facilities based upon
. their proportionate use of the facilities, regardless of how the facilities are provisioned, and
without regard to the carriers” respective service areas %

The 1CO members state that this issue 1s “exclusively related to an actual direct physical
interconnection point that the CMRS provider may establish pursuant to Subpart H {of the FCC
Rules] for the exchange of traffic.”’*’ “The indirect arrangement with BellSouth that 15 the
subject of the negotiations and arbitration is not related to this 1ssue.”* “W1tl; the exception of
any separate requests and discussions that any individual CMRS providers may have with an
individual ICO, the CMRS providers have not requested any mnterconnection point on the

networks of the ICO [members] in the contcxt of these group negotlations.”m

¥ Marc B Sterhing, Pre-Filed Direct Testimony. pp 10-11 (fune 3, 2004).
1% Jount Post-Arburanon Brief Submutted on Behalf of the CMRS Providers,p 75 (September 10, 2004)
:2: Steven E Watkins, Pre-Filed Direct Testimony, p 32 (June 4, 2004)

133 Id
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Deliberations and Conclusions

The Act obligates incumbent LECs to provide interconnection at any ‘“‘tcchnically
feasible point within the carrier’s network.”  The FCC has concluded that the term
“techmcally feasible™ refers solely to technical or operational concerns, rather than economic,
space, or site considerations.'*® Also, the FCC has required that an incumbent LEC must prove
to the state commission that a particular interconnection or access point 1s not technically
feasible.'>®

Interconnection obhigations include modifications to incumbent LEC facilities to the
extent necessary to accommodate interconnection.'’” In such cases where the incumbent must
modify its facilities in order to accommodate such interconnection, the FCC has not said that the
costs associated with those modifications cannot be incorporated into interconnection rates.

Any future direct interconnection agrecment between the parties would be subject to the
CMRS providers designating the point of mterconncction. Then, 1f the ICO member considers
that the designated pomt of interconnection is not technically feasible, the ICO member must
demonstrate this to the Authonty.

.The CMRS providers state that a point of interconnection for a dedicated two-way
facility may be established at any technically feasible point on the ICO’s network or at any other
mutually agreeable point pursuant to applicable federal rules and the cost of the dedicated facility
between the two networks should be fairly apportioned between the parties.: Once a CMRS
provider requests direct interconnection, the parties should negotiate and the specific issue

should be brought to the TRA for arbitration if the parties are unable to reach agreement. The

.

134 47 CFR § 20 3 (2004), Defimtion of Interconnection, 47 C.F R '§§ 20 11(a) and (c) (2004), Interconnection of

CMRS Providers to Facilities of Local Exchange Camers, and 47 CFR. § 51 5 (2004), Definttion of Technically
. Feasible

13 47 CF R. § 51 5 (2004), Defimition of Techmcally Feasible

136 £irst Report and Order, 11 FCC Red 15499 at 4 205

13747 CFR § 51.5 (2004), Defintion of Techically Feasible
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Interconnection Agreement between an ICO member and a CMRS provider, whether negotiated
or arbitrated, will determine the rates, terms and conditions for interconnection between the
parties.

With regard to Issue 7(A), the Arbitrators voted unanimously that the CMRS providers
have the nght pursvant to the Act and FCC Rules to designate the point(s) of interconnection at
any technically feasible point on the ILECS’ network and the CMRS providers shall be
responsible for delivering calls to the point of interconnection with the 1CO members. The
Arbitrators also voted unanimously that the ICO members shall be responsible for delivering
calls to the point of interconnection, as they would with any other provider, whether it happens to
be an ILEC, CLEC or CMRS provider. As to Issue 7(B), a majority of the Arbitrators voted that
the cost for direct connection facilities should be borne by the CMRS provider to the point of
interconnection and facihities on the other side of the CMRS provider’s point of interconnection

should be borne by the ICO member.'*

138 Director Jones did not vote with the magonity as to Issue 7(B), stating he “found that therc 1s nsufficient evidence
1 the record to specify a percentage of the cost of the direct connection facilies to be borne by the [COs™
Transcript of Proceedings, p 33 (January 12, 2005) instead, Director Jones directed the parties to the standard m
47 CFR § 51709(b) (2004)
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ISSUE 8: What is the appropriate pricing methodology for establishing a reciprocal
compensation rate for the exchange of indirect or direct traffic?

Positions of the Parties

The CMRS providers maintain that the FCC’s default proxy rates have been
invalidated.”® Therefore, the availability of proxies remains unsettled and t!here are only two
alternatives clearly available under FCC regulations for establishing transport and termination
rates: (1) forward-looking rates based on appropriate cost studies, or (2) bill-and-keep.'*’

The CMRS providers assert that “because of the 1COs’ failure to produce (1) forward-
looking cost studies and (2) balance-of-traffic studies, FCC regulations mandate that the TRA
adopt bill-and-keep as the appropriate compensation mechanism.”"*! The CMRS providers
propose establishing bill-and-keep arrangements as the appropriate compensation mechamsm
until the ICO members produce a valid, forward-looking cost study or a valid balance of traffic
study.'®? The CMRS providers contend that FCC Rule 51.705 sets forth the alternative available
to state commissions govermng reciprocal compensation arrangements. The CMRS providers

assert that of the three alternatives, only the forward-looking cost or bill-and-keep options are

d 143

warrante The CMRS providers claim that reciprocal compensation rates must be

symmetrical and cost-based per FCC regulations.”® To the CMRS providers, cost-based rates
preclude setting a composite rate for all ICO members. Rather, company specific factors should
be utilized to determme a company specific cost.'*® The CMRS providers note that the 1CO

members have not presented cost studies in this docket and failed to provide support for their

1 pennon for Arbitration of Cellco Partnership, d/bla Venzon Wireless, p. 18 (November 6. 2003)

Y8 rownt Post-Arbitration Brief Submutted on Behalf of the CMRS Providers, pp 55-56 (September 10, 2004)
::; William H Brown, Pre-Filed Direct Testimony, p 17 (June 3, 2004)

" 1d at 18

1 at19

" 1d at 20.
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cost claims.'®® For these reasons, the CMRS providers advocate bill-and-kecp 2s a feasible
option for setting a reciprocal compensation rate.'’ The CMRS providers fu;'ther state that the
ICO members are not precluded from filing cost and traffic studies to replacé the hill-and-keep
arrangements. ' ¥

The CMRS providers supplied benchmark rates to illustrate that the ICO members’
proposed rates are too high.'* The CMRS providers argued that because the rates are only
approximate and not based on company specific data, they are not forward-looking and should
not be adopted as rates for the purpose of reciprocal compensation. 'I’he‘CMRS providers
recognize that the Coaliton members are in possession of the necessary infonniation to formulate
TELRIC rates for rcciprocal compensation. The CMRS providers also nofe that FCC Rule
51.505(e) requires incumbents to file cost studies to ensure that rates do not exceed TELRIC."

The IbO members assert that the TELRIC pncing methodology does not apply to rural
telephone companies.'” The ICO members also claim that the TELRIC pricing rules apply only
to direct interconnection not the existing interconnection arrangements betweén the parties that
" include BellSouth.'™ The ICO members stated that they have made voluntary rate proposals to
the CMRS providers.'”® The ICO members did not provide cost studics 1n this proceeding,

Deliberations and Conclusions

FCC Rule 51.705 provides the following regarding rates for an incumbent LEC’s

transport and termination:

W rd at 21

Y7 If ar22

R pt a1 25

W W Craig Conwell, Pre-Frled Rebuttal Testimony, p 10 (June 24, 2004)

15 FCC Rule 51.505(e) reads. “An Incumbent LEC must prove fo the state commussion that the rates for each
element 1t offers do not exceed the forward-looksng economic cost per unit of providing, using a cost study that
complies with the methodology set forth 1 thts section and § 51 511"

18 Steven E Watkins, Pre-Filed Direct Testimony, p 35 (Junc 4, 2004)

152

A8 Id
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(a) An mcumbent LEC's rates for transport and termination of local
telecommunications traffic shall be established, at the elechon of the state
commission, on the basis of’

(1) The forward-looking economic costs of such offerings, using a cost study
pursuant to §§ 51.505 and 51.511;

(2) Default proxies, as provided in § 51.707; or

(3) A bill-and-keep arrangement, as provided in § 51.713.'%

A majority of the Arbitrators determined that the rates should be based on forward-
looking economic costs.”® Specifically, the rates should be set using the TELRIC pricing
methodology. Although the 1CO members voluntarily proposed rates, the majonity agreed with
the CMRS providers that those rates are not compliant with the required TELRIC methodology.
The rates offered by the [CO members were not based on forward-looking cost studics. Instead,
they were derived from interstate access rates, which include embedded costs. Embedded costs
. that are permussible in the calculation of access rates are not permisstble in the calculation of
rates based on forward-looking costs.

The majonity of the Arbitrators found that the use of interim rates pending the
implementation of TELRIC-based rates is legally sound.'*®  Specifically, the varous state
commissions have jurisdiction derived from the Act to set rates when carriers fail to do so
yoluntarily by contract.'” State commissions may, consistent with FCC Rules, set interim rates

subject to true-up duning the process of establishing TELRIC rates.'*® Given the lack of cost or

1347 CFR §51705(2004)

::f Darector Tate did not vote with the majority See Transcript of Proceedings, p 43 (January 12 2005)
' Id

747 USC §252(a)-(b) (2004), see ulse Verrzon Communicanions Inc v FCC, 535 U.S. 467,492, 122S.Ct 1646,
1662 (2002)

8 See AT&T Corp v FCC, 220 F3d 607 (DC Cr 2000) (court reviewed the New York Public Service

Commussion's use of an mtenim or placeholder rate subject to truc-up for line condittomng charges in a Section
271 proceeding)
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traffic studies upon which to implement permanent rates, interim rates that are subject to true-up
are appropriate.' '

A majority of the Arbitrators voted to establish as the interim rate the reciprocal
compensation rate set for BellSouth 1n the TRA’s Permanent Price proceeding (TRA Docket No.
97-01262) subject to true-up. The majority determined that the BellSouth reciprocal
compensation rate is appropriate to adopt in the interim for two reasons. First, the mterim rate
will be subject to true-up, thus mitigating the risk that either the ICO members or CMRS
providers will be unduly enriched or left mnadequately compensated once the final rate is
established. Sccond, the rate is a reasonable interim rate because it is a rate established for an
incumbent LEC, In approving the establishment of an interim rate, the majonity also voted to
commence additional proceedings to establish a permanent cost-based rate for reciprocal
compensation and to resolve the 1ssue of whether such rates must be symmetrical between the

ICO members and the CMRS providers.'®® Given this decision, the Arbitrators then appointed

Chairman Miller to prepare the additional issues for hearing by the full panel.

152 Addional precedent for the Authority's use of mterm rates mn arbitration proceedings can be found m the
following dockets Inre Interconneciton Agreement Negotiations Benveen AT&T Communications of the South
Central States, Inc and BellSouth Telecommunications, Inc Pursuant to 47 US C Section 252, Docket No. 96-
01152, Furst Order of Arbutration Awards. p. 35 (November 25, 1996) (ordenng intenm pnces pending the
completion of cost studies), In re Petiion of Nexthink Tennessee, LLC for Arburation of Interconnection with
BellSouth Telecommunications, Inc, Docket No 98-00123, Final Order of Arbutration Award, p 7 (June 25,
1999) (setting interim rates for mser cable and terminaung wire), and I/n re Pettion for Arbitranon of
ITC*DeltaCom  Communications, Inc  with BellSouth Telecommunications, Inc  Pursuant (o the
Telecommnucantons Act of 1996, Docket No 99-00430, Interim Order of Arburation Award, pp 4749
(August ! 1, 2000) {setting intersm rates for DSL UNES subject to a true-up retroachive to the expiration date of the
current agreement)

10 Dyrector Tate did not vote with the majority See Transcnipt of Proceedmgs, p 43 (January 12, 2005)
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ISSUE9: Assuming the TRA does not adopt bill-and-keep as the compensation
mechanism, should the parties agree on a factor to use as a proxy for the
mobile-to-land and land-to-mobile traffic balance if the CMRS provider does
not measure traffic?

Positions of the Parties

The CMRS providers note that some carriers can measure traffic sent to another carrier
while others cannot., For the carriers that cannot measure traffic, a ‘traffic factor’ will be used to

replace actual measurement,'!

The practice is an industry standard and often set at a 60/40 split
between the carriers.'?

The ICO members argue that the use of factors should not be imposed by the Authority
but should be solely voluntary.'®® The ICO members assert that the use of factors is not a
statutory requirement.'®® The ICO members further claim that they cannot directly measure
traffic because BellSouth delivers CMRS traffic over a feature Group C trunk.'®® Given the
indirect interconnection arrangement, the ICO members aver that factors arc unnecessary
because BeliSouth can, and should be required, to provide traffic records. 166
Deliberations and Conclusions

Having approved the establishment of an intenm rate subject to true-up for rectprocal
compensation, the Arbitrators voted unanimously to require the parties to file an agreed upon
factor to use as a proxy for the mobile-to-land and land-to-mobule traffic balance if the CMRS

providers do not measure traffic. The Arbitrators established January 25, 2005 as the date by

which the factor shall be filed with the'Authonty. The Arbitrators further determined

::' Wiliam H Brown, Pre-Filed Direct Tesumony, p 29 (June 3, 2004)

*1d

::: Steven E Watkins, Pre-Filed Direct Testtmony, p 38 (June 4, 2004)
Id

165 Id

1 1
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unanimously that 1f an agreement on a factor has not been reached by January 25, 2005, the

parties shall submit this information through final best offers (*FBOs") no later than February 8,

2005.'%

17 The CMRS providers and the [CO members subsequently agreed to a traffic ratio factor of 70% mobtle-
ongnated/30% landline-onginated that establish a de minimus factor of 5,000 MOUs per month below which no
billing will cceur  See Jount Letter submitted on behalf of the CMRS providers and the members of the Rural

Independent Coalition (February 9, 2005)
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lSSUE 10: Assuming the TRA does not adopt bill-and-keep as the compensation
mechanism for all traffic exchanged and if a CMRS provider and an ICO are
exchanging only a de minimus amount of traffic, should they compensate each

other on a bill-and-keep basis? If so, what leve} of traffic should be considered
de minimus?

Positions of the Parties

The CMRS providers argue that the transaction costs associated with billing are
sometimes greater than the amounts billed for reciprocal compensation.'®® The CMRS providers
claim that their request 1s not frivolous because they terminate traffic to over 1300 small phone
companies.'® The CMRS providers request that 1f less that 50,000 minutes of use oceur, no bills
should be issued,!™

The ICO members assert that there is no interconnection requirement to allow for de
mimmus billing amounts and that this 1ssue is frivolous.'”
Deliberations and Conclusions

As to this Issue, the Arbitrators voted uﬁanimously that the parties should exchange de
minimus amounts of traffic on a bili-and-keep basis. Further, the Arbitrators .found that, 1n the
absence of an agreement among the parties as to what level of traffic should be considered as de
munimus, the parties shall file with the Authonty by January 25, 2005, what level of traffic 1s to
be considered de mimmus. If agreement on a de mimimus amount cannot be reached by this

date, the parties shall file FBOs on this amount no later than February 8, 2005.'"

18 Witliam H Brown, Pre-Filed Direct Testumony, pp 31-32 (June 3, 2004)

6% 1d at 32-33

™ 1d a132

' Steven E. Watkins. Pre-Fnled Direct Testimony, p 39 (June 4, 2004).

2 The CMRS providers and the ICO members subsequently agreed to a de mmmus factor of 5,000 MOUs per
month See Joint Letter submutted on behalf of the CMRS providers and the members of the Rural Independent
Coalitron (February 9. 2005}
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ISSUE 11: Should the parties establish a factor to delineate what percentage of traffic is

interMTA and thereby subject to access rates? If so, what should the factor
be? '

Positions of Parties

The CMRS providers explain that because the Act requires reciprocal-compensation for
telecommunications traffic that onginates and terminates in the same MTA, traffic that originates
outside the MTA is subject to access charges.'” The CMRS providers argllle that there is no
evidence that intertMTA traffic is anything other than an insignificant amount, nor is there
* evidence that the traffic is anything other than balanced. The CMRS providers therefore request
that interMTA traffic be bill-and-keep. In the event the parties agree to replace bill-and-keep
because of increasing volumes of traffic that create an imbalanced situation, then interMTA
traffic would be based on actual measurements, unless a party lacks the capability to measure
. traffic. In the case where a carmer could not measure traffic, a traffic factor would apply.'™
InterMTA factors currently exist in arrangements with similarly situated LECs n other states.'™

During negotiations, the ICO members were willing to negotiate a mutually agreeable
factor. The ICO members want a factor that adequately represents traffic that is intetMTA.
Furthermore, the ICO members acknowledge that because the traffic may vary with the ICO
member and proximity to a CMRS provider’s service area, many factors are involved.'’® The
ICO members assert that the amount of interMTA traffic is growing. This traffic is subject to
intrastate and interstate access charges payable to the ICO members. The 1CO members opmne

that the TRA should require the CMRS providers to produce data that would indicate the

7 william H Brown, Pre-Filed Direct Testimony, pp 33-34 (June 3, 2004).
"™ 1d at 33-35.

5 Final Jomnt Issues Matroc atp 12

176 d
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appropriate lcvel of interMTA traffic, per ICO member. Further, the TRA should affirm that thus

traffic 1s subject to 1nterstate and intrastate access charges.'’

Deliberations and Conclusions :

A majority of the Arbitrators found that there 18 insufficient evidence in the record to
determinc whcether a factor should be used and what percentage of trai%ﬁc is interMTA,
Thercfore, a majority of the Arbitrators voted to require the CMRS providers to provide each
[CO member with six (6) months §f intetMTA traffic data showing the amount of traffic
originated by each CMRS provider and terminated to each ICO member.'”™ The majority further
voted that in the event this information is insufficient to permit the parties to de:termine whether a
factor is appropriate or to calculate the traffic percentage, the parties can petiltion the Authority
for assistancc. ‘

The Arbitrators also determined unanimously that the six months data slilould be provided
- no later than January 25, 2005, with the parties notifying the Authority by February 8, 2005 if
they are unable to reach an agreement. Chairman Muller also directed the parties to contact him,
as Hearing Officer, as soon as possible if the parties should come to an impassc. In addition, the
Arbitrators voted to place the matter on the Authority Conference schedu!e(;i for January 31,

2003, for the parties to report on the status and to provide an opportunity for them to discuss any

issues they considered necessary to be brought to the attention of the Arbitrators or the Hearing

Ofticer.!”

77 Sreven E Watkins Pre-Filed Direct Testimony, pp 39-40 (June 4, 2004)

1™ Dyrector Tate did not vote wath the majority See Transcript of Proceedings, p 46 (January 12. 2005)

Y% The CMRS providers and the ICO members subsequently agreed to an intertMTA factor of 3%, which states that
the factor 15 based on terminating wireless MOUs and will be paid only by the CMRS providers, See Jomt Letter

submutted on behalf of the CMRS providers and the members of the Rural Tndependent Coaliion (February 4,
2005)
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ISSUE 12(A): Must an ICO provide dialing parity?
Positions of the Parties

The CMRS providers, through Verizon Wireless witness Mark B. Sterling, assert that
FCC Rules expressly require dialing parity regardless of the called party’s provider,
Spectfically, they posit that where they have numbers associated with the local calling area of an
1CO member, the ICO members should afford local treatment to their customers for calling those
numbers to avoid customer confusion.'*®
Witness Sterling states that “CMRS providers have built wircless networks in their

licensed areas 1n Tennessee 1n order to provide service in those areas” and have obtained

telephone numbers for specific rate centers to be able to offer their end users local calling from

181

wireline customers in those areas.””" The CMRS providers maintain that while the association of

a telephone number with a rate center may not be very important for mobile originated calls, it 1s
critical for land-to-mobile calling. The CMRS providers obtain local numbers because a
telephone number is associated with a particular geographic area and being able to retain local
calling from landline numbers is important to CMRS customers. They opine that if number
association was not important, the FCC would not have ordered intermodal local number
portability. The CMRS providers state “Independent LEC-originated calls to local numbers
should be able to be dialed by their customers using the same number of digits regardless of the

calling or call parties’ service providers.”'®2

The 1ICO members argue that LECs are not required to rely on rate center information of
other carriers contained in industry databases in providing intrastate local éxchange service,

stating that “the FCC has concluded that NPA-NXX information is generally meaningless with

1% Mark B, Sterling, Pre-filed Direct Testmony, pp 13-14 (June 3, 2004).
'*_" Mark B Sterling, Pre-filed Rebuttal Testimony, p. 4 (June 24, 2004).
182 Transcript of Proceedmgs, v I, p 23 (August 9, 2004)
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respect to mobile wireless services . . . [and] that not all carriers utilize this information for the
defimtion and billing of services. . . "' The ICO members summarized their position on this
issue in the joint issues matrix by stating that *[t]he ICO members fully understand and abide by
the Section 251(b) diating parity obligation to the extent that the obligation is applicable."'“

Deliberations and Conclusions

Dhaling Parity is addressed as an obligation of all local exchange carriers in 47 U.S.C.

§ 251(b)(3) as follows:
DIALING PARITY, ~ The duty to provide dialing parity to competing providers
of telephone exchange service and telephone toll service, and the duty to permit
all such providers to have nondiscriminatory access to telephone numbers,
operator services, directory assistance, and directory listing, with no unfeasonable
dialing delays.'®
FCC regulations require local exchange carriers to provide local and toll dialing parity to
competing telephone exchange service or telephone toll service. Specifically, 47 C.F.R. §
51.207 provides:
Local dialing panty. A LEC shall permt telephone exchange service customers
within a local calling area to dial the same number of digits to make a local
telephone call notwithstanding the identity of the customer’s or the called party’s
telecommunications service provider.
While Section 251 of the Act does not specify CMRS providers, it does state that dialing
parity will be provided to “competing providers of telephone exchange service.”'% In its First
Report and Order, the FCC found that cellular, broadband PCS (personal communication

service) and covered SMR (specialized mobile radio) providers fall within the definition of

telephone exchange service providers because they provide “comparable service” to telephone

¥35teven E. Watkuns, Pre-filed Direct Testimony, p. 45 {June 4, 2004).
'8¢ Final Jont Issues Matrix atp 13,

185 47 U S.C. § 251(b)(3)

186 Id
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exchange service.'” In the Second Report and Order, the FCC held that “to the extent that a
CMRS provider offers telephone exchange service, such a provider is entitled to receive the
benefits of local dialing parity.™!®®

The Arbitrators unanimously found that, because the FCC clearly includes CMRS

providers in the definihon of “competing providers of telephone exchange service,” 1CO

members must provide dialing parity to the CMRS providers.

‘7 Furst Report and Order, 11 FCC Red 15499 at{ 1013
1% Implemeniation of the Local Competition Provisions of the Telecommurications Act of 1996, Second Report and
Order and Memorandum Opimon and Order, 11 FCC Red 19392, 9 65 (1996).
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ISSUE 12(B) (excluding Cingular): Must an 1CO charge its end users the same rates for
calls to a CMRS NPA/NXX as calls to a land line
NPA/NXX in the same rate center?
Positions of the Parties
The CMRS providers assert that the rules of fairness and nondiscnmination require [CO
members to charge the same end user rates for calls to CMRS and landline NPA-NXXs in the

same rate center.'®

They argue that “FCC rules expressly require dialing panty regardless of the
called party's provider and other state commissions and basic principles of fairness and
nondiscrimination requires [sic) ICO members to charge the same end user rates.”'®

The Coalition argues that the CMRS providers are seeking “a favorable and disparate
arrangement under which the ICOs are forced to provide calling for their wir'elme end users to
make unlimited calls to mobile wireless users that may be Jocated anywhere in the nation. . . %!
" The Coahtion further states that . . . the NPA-NXX of a mobile user does not determine the

mobile user’s geographic location. And with respect to jurisdiction, it is the actual location of

the mobile user and the other party to a call that determines the jurisdiction of a call, not the

2192

telephone number

It is the position of the Coalition that LECs may treat as toll calls any call to a mobile
user that must be delivered to an interconnection point beyond the normal local calling area of
the ICO member regardless of the NPA-NXX and that ILECs “have no obhga:tmn to provision
some superior form of local exchange service calling to CMRS networks.”'”® The Coalition

asserts that toll calls are not subject to local dialing parity or to toll dialing parity.'™ The

189 See In re Pention of Arburation of Celico Partnerships d/b/a Verizon Wireless, p 22 (November 6, 2003)
1% Billy H, Pruitt, Pre-filed Direct Tesumony, p 31 (June 3, 2004)
191 gteven E. Watkmns, Pre-filed Direct Testmony, p 43 (June 4, 2004)
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Coalition also states, “Local dialing parity is a concept that applies to a specific geographic area,
not telephone numbers.”** Further, a mobile user's telephone number “does' not conform to a
specific and defined geographic area as that which a LEC uses for local exchange service
calls.”'® Instead, a wireless service area is based on a licensed MTA. |
The Coalition asserts that LECs are not required to rely on rate center information of
other carriers contained in industry databases in provision of intrastate local exchange service,
The Coalition argues that telephone numbers assigned to users do not determine call junsdiction
and that reliance on numbers is an arbitrary practice,'®’
The Coalition summarizes its position as to this issue in the joint issues matrix by stating:
Neither the Section 251(b) dialing parity obligation, associated FCC rules and
regulations, nor any applicable statute or regulation establish requirements with
respect to the rates any LEC, including ICOs, charge their end user customers for
the provision of wireline to wireless calls. Any issue related to ICO end user
service charges is not properly the subject of arbitration '*®
The Coalition further states, “The matter raised by this issue addresses how the rural LECs
provision service to their end users, and not how the rural LECs provide transport and
termination services.™'> For this reason, the Coalition argued that this 1ssue is beyond the scope
of the arbitration and the CMRS providers are seeking to impose requirements on the ICO

members that have not been established as interconnection standards by the FCC.2%

Deliberations and Conclusions

The FCC has interpreted 47 C.F.R. § 51.701(b)(2) as requiring “LECs to deliver, without

charge, traffic to CMRS providers anywhere within the MTA in which the call originated.”™""

195 Id
196 Id

714 a1 46
% Final Jownt Issues Matrix atp 13.

19 post-Hearing Reply Brief of the Rural Coalttion of Small LECs and Cooperatives, p 48 (October 5, 2004)
20 14 atpp 48-49

O Memorandum and Order, 15 FCC Red 11166 at§ 31
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An MTA may encompass multiple LATAs and could cross state boundanes. ’I:he FCC has stated
that LECs may not charge CMRS providers for facilities used to deliver LEé-originated traffic
that originates and terminates in the MTA because this is local traffic.’” Moreover, such traffic
*‘may resuit in the same call being viewed as a local call by the carriers and a t(%.ll] call by the end-
user.?®  As such, even though intraMTA CMRS to LEC calling 15 1oi:a1 for reciprocal
compensation purposes, nothing prevents the LEC from charging its end users for toll calls.”®
LECs and CMRS providers may enter into wide area calling or reverse billing arrangements to
make it appear to end users they have made a local call rather than a toll call.?*

The Arbitrators voted unanimously that the ICO members are not required to charge end
users the same rate for calls to 8 CMRS NPA/NXX as calls to landline numbet"s, unless the calls

originate and terminate within the rate center”>® of the LEC. In addition, ICO member end users

may be charged toll charges for calls that terminate outside of the ICO member’s rate center.

mn2

03 14

204
205 1
2% In the context of this arbitration, the term “rate centes™ 1s equivalent to “local exchange area
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ISSUE 13: Should the scope of the Interconnection Agreement be limited to traffic for
which accurate billing records (11-01-01 or other industry standard) are
delivered?

Position of the Parties

The CMRS providers® testimony indicates that the ICO members propose to limit the
scope of the interconnection agreement to intermediary traffic for which the intermediary
provider supplies accurate and complete billing records.”’ The CMRS providers support the
goal of exchanging accurate billing records. Nevertheless, billing errors should not exempt
certain segments of traffic from the scope of the agreement. Instead, the interconnection
agreement should cover all traffic and billing errors should be addressed pursuant to the dispute
resolution provisions in the agreement.”® |

The ICO members argue that accurate hilling records are an mdispen:sable requirement
for any three-way indirect interconnection arrangement, and the terms and conditions to such an
arrangement must require the availability of accurate and complete records.”® According to the

Coalition, this issue, like others raised by the CMRS providers, illustrates why three-way

interconnection arrangements are not subject to the rules and standards established for Section

M0t is the

'ZSl(b)(S) reciprocal compensation arrangements between connecting carn'érs.
position of the Coalition that traffic that is within the scope of the agreement is defined as traffic
for which BellSouth provides accurate and complete information and that BellSouth should be

responsible for compensation for any traffic not identified by accurate and complete billing

information.?"

jg; Suzanne K Nieman, Pre-Filed Direct Testimony, p 11 (June 3, 2004).
8 rg

z:’: Steven E Watkins, Pre-Filed Direct Testimony, p 47 (June 4, 2004)
m gy )
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Deliberations and Conclusions

The Arbitrators found that the provision of billing records is the responsibility of the
parttes to the interconnection agreement. Nevertheless, either or both of thet parties can enter
into a separate agreement with a third party to furnish billing records to the other. If either party
in a two-party interconnection agreement does not have the ability to identify all types of traffic,
such as transit traffic, then it will be imperative that the party: (1) make the necessary
modifications to its network to provide that ability; or (2) enter into an agreement with a third-
party provider for the needed billing records. This might require some or all of the small ICO
members to enter into such agreements with the provider that transits the traffic between the
parties. Many such agreements already exist between BellSouth and various CMRS providers.

Accordingly, the Arbitrators voted unanimously to require that t1‘1e scope of the
interconnection agreement set forth all terms and conditions that include traffic for which billing
records are provided in a manner that enables parties to accurately bill one anotber. Such billing
may be accomplished using EMI 11-01-01 records and SS7 data or any other acceptable method.
Billing errors that may occur should not be used as an excuse to limit the type of traffic covered
by the agreement. The Arbitrators unammously. determined that the billing party 1s responsible
for determining the amount to be billed. If the billing party does not have its own records for
billing purposes, then it should use records made available to it by a third party, until such time
as the billing party can install its own billing system. Further, the Arbitrators voted that the
parties shall utilize a standard industry record for billing purposes such as that furnished by
BellSouth, the current provider of transit services. Any disputes relating to the provisions of the

interconnection agreement can be brought before the Authonty for resolution.
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ISSUE 14: Should the scope of the Interconnection Agreement be limited to traffic
transited by BellSouth?

Position of the Parties

The CMRS providers maintain that nothing in the Act or FCC regulatio‘ns require that the
specific transiting provider be listed in the interconnection agreement.’”” .CMRS providers
further argue that, under the Act, the ICO members are obligated to provide interconnection to
and accept traffic from any transiting carrier that the CMRS providers may choose.?"> Suzanne
Nieman, a witness for AT&T Wireless, testifies, “[m]oreover, as long as the Ag‘.reement provides
that the ICO members are to be compensated for all CMRS provider originated traffic that
terminates on their network, 1t should not matter which carrier performs the transiting
function.”?'"* The CMRS providers assert that listing the specific transiting provider would limit
the CMRS providers’ flexibility to send the traffic to the provider of choice since each change 1n
transit provider would require an amendment to the interconnection agreement to be negotiated,
filed and approved.?'® The CMRS providers assert that the ICO members are attempting to limit
the scope of the interconnection agreement to traffic transited by BellSouth by requiring that the
specific transiting provider be listed in the interconnection agreement. |

The ICO members argue that a transit service arrangement cannot be enacted unilaterally
by a tandem provider such as BellSouth.?'S Steven Watkins, testifying on behalf of the ICO
members, states, “[n]o carrier has the nght to establish interconnection unilaterally for it with
other carriers.””!” The ICO members further contend that BellSouth is thg only transit provider

involved 1n the negotiations and arbitration although BellSouth has not yet established a transit

23 Suzanne K Nieman, Pre-Filed Direct Testimony, p 10 (June 3, 2004)
*1d

2U4 Id
215 14 atpp. 10-11.

:’lj Steven E. Watkins, Pre-Filed Direct Testimony, p .48 (August 4, 2004)
d '
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interconnection agreement with the [CO members.?’® The ICO members argue that because
BeliSouth 1s the only carrier that claims to be a transit provider, “there is no basis a'nd no need to
arbitrate terms and conditions under the speculation that there may be other carrers.”*!’
Deliberations and Conclusions

In deciding this issue, it is necessary to distinguish between direct and indirect
interconnection. The Arbitrators found that interconnection agreements are, by design, for direct
interconnection and, therefore, are intended to be two-party agreements.

It is not necessary for an interconnection agreement between two parties to name a
specific transit traffic provider because the provider for transit traffic may change during the
term of the agreement. Nevertheless, it remains the responsibility of the party originating the
transit traffic to ensure that the transiting carrier has established a connection with the
.tennmating carrier and that traffic is identified in a manner that allows the terminating carrier to
bill for such traffic. When existing agreements between the various parties and the transit
prowvider expire, new agreements may be negotiated with other carriers to provide transit service.
Although transit traffic provisions are not a requirement in the interconnection 'agreement that is
the subject of this docket, the originating carrier should ensure that the third-party transiting
camer will comply with the terms and conditions contained in the interconnection agreement
between the onginating and terminating carriers.

For these reasons, the Arbitrators unanimously determined that the scope of the
interconnection agreement is a two-party agreement and is not hmited to traffic transited by a
third party. The Arbitrators also determined that if an ICO member is receiving transit traffic,

this traffic is subject to the agreement between the terminating carrier and transiting carrier.. The

218 Id

219 id
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Arbitrators further concluded that third-party transit traffic may be routed in the way that either
party to an interconnection agreement sees fit, provided that the transited traffic reaches the
terminating carner and that such traffic is properly 1dentified and billed. The Arbitrators voted
unanimously to require that the originating carrier be responsible to ensure that the transiting
carnier has established a connection with the terminating carrier and that traffic is 1dentified in 2

manner that allows the terminating carrier to bill for such traffic.
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ISSUE 15: Should the scope of the Interconnection Agreement be limited to indirect
traffic?

Position of the Parties

The CMRS providers presented testimony to the effect that the ICO members desire the
scope of the interconnection agreement to be limited to traffic exchanged indirectly through an
intermediary provider and assert this position is contrary to the provisions of the Act. The
CMRS providers argue that the ICO members’ position on this issue is significantly undercut by
the fact that the agreement the 1CO members propose in this arbitration includes provisions
relating to direct as well as indirect traffic.’?

The ICO members state that the subject of discussions with the CMRS I;rowders has been
the indirect transit arrangement with BellSouth.*! The ICO members’ witness, Steven Watkins,
testified that “direct connection arrangements are, by necessity, company-specific. While boiler-
plate commercial terms could be addressed in a collective arena, matters relategi to specific point
of interconnection, provision of facilities, and other voluntary discussions pursuant to Section

252 of the Act cannot be achieved in a collective discussion.”*

. Deliberations and Conclusions .

The parties have included in this proceeding only issues that involve indirect traffic and
indirect interconnection. Neverthelcss, while the scope of the resulting agreement may be seen
as only applying or limited to indirect traffic, the parties are free to continue negotiating not only
the 1ssues in this docket but also 1ssues not before the Authority. An agreement that is the

product of arbitration may incorporate the rulings of the arbitrators. In fact, the decisions of the

arbitrators often serve to spur additional negotiations between the parties. The final

0 Suzanne K Nieman, Pre-Filed Drrect Testumony, p. 9 (June 3, 2004)
; Steven E. Watkins, Pre-Filed Direct Testimony, p 50 (June 4, 2004)
i

58



Docket Nos. 050119-TP and 050125-TP
, Witness: Pruitt

Exhibit No. (BHP-6)

’ Page 62 of 71

interconnection agreement may contain rates, terms and conditions inconsistent with the
arbitration decisions. The FCC recogmzed that to the extent the parties mutually agree, the
decision reached through arbitration 1s not binding.”>*

For these reasons, a majority of the Arbitrators found that, notwithstanding the fact that
the only 1ssues in this procceding involve indircct traffic and indirect interconnection, the scope
of the intcrconnection agreement 1s a two-party agreement and 1s not limited to indirect traffic.
The scope of the resulting agreement will be determined by the continuing negotiations of the
parties and should include the terms and conditions for all traffic cxchanged between the parties.
The Arbitrators further determined unanimously that if an ICO member is receiving indirect
traffic, such traffic 1s subject to the agreement betwcen the terminating carrier and transporting
carmer. Indirect and/or third-party transit traffic should be routed 1n the way :that partics to an
Iinterconnection agreement see fit, provided that the indirect traffic reaches the terminating

carrer and that such traffic 1s properly identified.**

2} First Report and Order, 11 FCC Red 15499 a1 1293
¥ Dyrector Jones provided the following analysis as the basts for his agreement with the concluston
On this 1ssue | find that the taw 18 silent The record. however, indicates that the terms and
conditions for direct traffic [wejre, mn fact, exchanged between the parties dunng the
negotiations  Although the parties may have focused on the indirect terms and conditions, this 18
not a reason 1o limit the scope of the interconnection agreements
Transcnpt of Proceedngs. p 57 (January 12, 20605)
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ISSUE 16: What standard commercial terms and conditions should be included in the
Interconnection Agreement?

Positions of Parties

The CMRS providers refer to standard commercial agreemehts as those contractual terms
that include indemnification, limitation of hability, definitions, the term of the contract, @d
terminations. Although the agreements proposed by the 1CO members and the CMRS providers
contain similar language, there are two areas where the differences are si gniﬁcgnt -~ the grounds
for termination of the interconnection agreement and post-termination obligations. The CMRS
providers argue that the termination language proposed by the 1ICO members is; unduly broad by
requiring the termination of the agreement for any material breach of any material term. The
CMRS providers propose that termination should only occur as a result of a non-payment for an
undisputed amount that continues for over sixty days after written notice and the appropriate
regulatory body has been notified at least twenty-five days prior to termination of service.?*

Regarding post-termination obligations, the CMRS providers object to the ICO members’
proposal which allows for the blocking of traffic in the case of default. The CMRS providers
assert that blocking traffic is not in the public interest and occurs only in the most exceptional of
circurstances. Therefore, the CMRS providers argue that the 1CO members’ proposed terms
should be rejected and the Arbitrators should instead adopt the standard terms and conditions
proposed by the CMRS providers.

The ICO members state that the Arbitrators should adopt the standard terms and

conditions contained in either Exhibit ! or Exhibit 2 of the ICO members’ Response.”?’ Exhibit

n: Suzanne K Nieman, Pre-Filed Durect Testtmony, pp 12-13 (June 3, 2004)
26 1 atp.14
7 Final Jomnt Issues Matnx atp 13. '
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| is entitled Multi-Party Agreement for the Exchange of CMRS Traffic Tennessee. This
agreement 1s a three-party agreement between BellSouth, a CMRS provider, and the rural LEC.
In addition to the inclusion of BellSouth, this agreement calls for a dispute resolution process
that includes mediation and arbitration by a mutually agreed-upon arbutrator. There is no
| xﬁentlon of Section 252 of the Act as a prevailing guideline for arbitration.”®

Exhibit 2 is entitied CMRS-LEC Agreement. This agreement is a two-party agreement
between a CMRS provider and a rural LEC. Many of the items in this agreement are noted as,

“Subject to Change and the resolution of other terms and conditions with Intermediary

Provider.”**

Deliberations and Conclusions

Both the ICO members and CMRS providers submitted many similar standard terms and
conditions for the proposed interconnection agreement. Nevertheless, the ICO members
repeatedly included BellSouth in their proposed terms, and the adoption of such terms would be
inconsistent with the fact that this agreement is between the ICO members and CMRS providers
and the Hearing Officer’s previous ruling against the joinder of BellSouth as a necessary party in
this matter.”°

A majority of the Arbitrators found that any provision that calls for the blocking of
traffic, without first exhausting all measures of resolution, does not promote the public mterest.
For these reasons, a majonty of the Arbitrators voted to adopt the standard commercial terms and

conditions proposed by the CMRS providers with the addition that traffic may be blocked and

28 Response of the Rural Coalition of Small LECs and Cooperanves, Exhubit 1 (December 1, 2003)
29 14 at Exhubit 2
230 see Order Denying Motion (Apnil 12, 2004)
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the Interconnection Agreement may be terminated only 1n the event of defauit of a non-disputed

amount or upon a ninety-day notice and permission from an appropniate governing body. ™

3! Dyrector Jones did not vote wath the majonity, and 1nstead, moved that the Arbutrators hold Issue No 16 n
abeyance “pending further megotiations by the parues, so that some of this broad Janguage can pethaps become more
specific as the terms of the agreement are hammered ont ™ Transcript of Proceedings, pp 60-61 (January 12, 2005)
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ISSUE 17: Under which circumstances should either party be permitted to block traffic or
terminate the Interconnection Agreement?

Pogsitions of Parties

The CMRS providers argue that a party may terminate the agreement when the other
party defaults in the payment of an undisputed amount due under the terms of the agreement or
upon the requisite notice ninety days before the end of the term. All other disputes should be
resolved pursuant to the dispute resolution procedures proposed by the CMRS proiliders.
Specifically, the CMRS providers maintain that blocking traffic should not be permitted n

The 1CO members assert that interconnection services provided to a CIYIRS provider can
be terminated if, after appropnate notice and opportunity to cure default, the CMRS provider
remains in default. The provision of the notice and opportumty to cure default should be
consistent with that provided to other interconnecting carriers pursuant to existing standards,

233

terms and conditions.””” The 1CO members further propose that mn the event the default cannot

be cured, written notice will be sent to the CMRS provider and BellSouth, and BellSouth would
agree to discontinue sending traffic to the ICO member. To the extent that BellSouth fails to
discontinue the delivery of such traffic, BellSouth would be responsible for the appropriate
payment to the ICO member.** The ICO members later proposed that they would include
language that is incorporated into their effective interstate access tariff, but did not provide
copies or examples of the suggested language.™*
Deliberations and Conélusions

The original proposal by the ICO members 15 inconsistent with previous TRA Orders

because the Authority has previously ruled that BellSouth did not need to be a party to this

32 Final Joint Issues Matree atp 13

233 d

M gieven E Watkins, Pre-Frled Direct Testimony, Extubit B.p 10 (June 3, 2004)

WS post-Hearing Brief of the Rural Coahtion of Small LECs and Coaperatives, p 67 (September 10, 2004)

63



Docket Nos. 050119-TP and 050125-TP
Witness: Pruitt

Exhibit No. (BHP-6)

Page 67 of 71

proceeding.*® As such, the proposal requiring BellSouth to comply with terms of an agreement
when BellSouth is not a party to the contract is unacceptable. The later pro:posal by the ICO
members to incorporate language current'ly in effect in the interstate access tanff cannot be
considered becausc no language was supplied or specified. i

This proceeding is predominantly about the treatment of local traffic exchanged between
the CMRS providers’ and ICO members’ end users. The CMRS providers are carriers of a
significant amount of local traffic. Cellular service may be used in emergencies and as a
substitute for Coalition and local service. Considering the manner of use of ce:l!ular service, the
Arbitrators determined not to adopt any policy that would put the flow of this traffic at risk.
Therefore, the Arbitrators voted unanimously that traffic may be blocked and the Interconnection
Agreement may be terminated only in the event of default of a non-disputed amount and upon a
mnety-day notice. Further, before blocking traffic, a carrier shall obtain approx%al from the FCC,

the TRA or some other governing body having the appropriate jurisdiction.

3¢ Order Denying Motion (April 12, 2004) i
64



Docket Nos. 050119-TP and 050125-TP
. Witness: Pruitt

Exhibit No. (BHP-6)

Page 68 of 71

ISSUE 18: If the ICO changes its network, what natification should it provide and which
carrier bears the cost?

Position of Parties
The CMRS providers assert that the ICO members must comply with the FCC’s Rules in
47 C.F.R. §§ 51.325 through 51.335 regarding notification of network changes and should bear
the cost of those changes.*” The ICO members argue that the rules regardi._ng notification of
network changes are not applicable to the ICO members and offer to provide the CMRS
providers with greater notice of network changes than the FCC Rules require. Further, the ICO
members have not requested the CMRS providers bear the costs of an ICO member network

change. >

The ICO members propose that this arrangement assures that each party to this
agreement has the right to alter its network. Further, the ICO members assure that the party
making the change believes the change matenally affects this arrangement, and the party making
the change will provide at least 120 days notice to the other party. According to the ICO
members, each party will be responsible for the cost and activities 'associated with
accommodating such changes.”
Deliberations and Conclusions

Sections 51.325 through 51.335 of 47 C.F.R. directly address network changes. The ICO
members failed to substantiate their claim that these rules do not apply to them. While the ICO
members may offer terms exceeding that which is required by the FCC, they must at a mimmum
offer terms that are comphiant with FCC Rules.

Therefore, the Arbitrators voted unanimously that any LEC that wishes to initiate a

network change must do so in accordance with the FCC Rules found at 47 C.ER. §§

37 Bylly H. Pruitt, Pre-Filed Direct Testimony, p 25 (June 3, 2004)
28 Eunal Jomt Issues Matrix atp 14,
29 Steven E. Watkns Pre-Filed Direct Testmony, Extubit B p. 10 (June 4, 2004)
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51.325 through 51.335 and should bear the cost of those changes. An objection by affected
providers initiates the dispute resolution process, during which time the LEC proposing

modifications must maintain the existing network configuration.”*®

0 Eynal Jownt Issues Matrx atp 14
66
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BellSouth should not deliver third-party traffic to an ICO that does not
subtend a BellSouth tandem;

The CMRS providers should clarify which of their affiliate entities seeks
new terms and conditions for the utilization of indirect “transit®
arrangements;

The CMRS providers should indicate the specific scope of the traffic
originating on their respective networks that is the subject of these
proceedings;

Access charges apply to both the origination and termination of
interMTA traffic on the networks of the ICO members;

Many of the issues raised in these proceedings are net the subject of
established FCC rules and regulations. The parties must recognize that
these issues are subject to voluntary agreement, and not to inveluntary
arbitration; :

Any agrcement must accurately define the scope of traffic authorized to
be delivered over an interconnection to cnsure that the interconnection
arrangement is not misused;

Issues governing the physical interconnection arrangement between
BellSouth and the 1CO members must be resolved before effective new
terms and conditions can be established between the CMRS providers
and BellSouth; and '

The CMRS providers must provide any specific objections or concerns
that they have with the terms and conditions proposed by the 1ICO
members.

Issue Nos. 2, 4, 5, 6, 7, 8, 9 and 10 are included in the final matnx by'the ICO members;

however, no testimony was filed on behalf of the Coalition with regard to these issues. The

'

Coalition states that thc ICOs’ additional issues have been incorporated with the discussions

addressing CMRS 1ssues and that the 1CO 1ssues were submitted as an oppoftum'ty to highlight

some of the issues that were more sigmficant with regard to new terms and conditions for an

existing indirect interconnection.

241

The Arbitrators voted unanimously that because the ICO members have incorporatcd

these issues 1nto other issues considered previously, there is no need for the Arbitrators to render

any decision.

¥ post-Hearing Brief of the Rural Coalition of Small LECs and Cooperatives, p 68 (September {0, 2004)
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IT IS THEREFORE ORDERED THAT;
The foregomg Order of Arbitration Award reflects the Arbitrators’ resolution of lssues
Nos. 1 through 18 and 1CO Issues 2 and 4 through 10. All resolutions contan}ed herem comply

with the provisions of the Telccommunications Act of 1996 and are supported by the record 1n

this procceding.

‘U

Pat Miller, Chaurman™*

L

Dcborah Taylor Tate, Director™

32 Charrman Maller prevailed on all his motions : :
33 Director Tate voted with the mayonty on all 1ssues with the exceptton of lssues 8 and 11 Du'ector Tate resigned
her position as director with the Tennessee Regulatory Authonty prior to the 1ssuance of thas order
*+ Director Jones concurred in the results only on Issues 2, 4, 5. and 15 and dissented on Issues 7b Tb, and 16
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