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 Case Background TC  "
Case Background" \l 1 
On November 1, 2004, BellSouth filed a Petition asking the Commission to determine what changes are required in existing, approved interconnection agreements between BellSouth and CLECs in Florida as a result of changes in law from recent FCC and federal appellate court decisions. 

A final administrative hearing was conducted on November 2-4, 2005 before a panel of three Commissioners.  
On February 27, 2006, after the Commission’s initial vote in this Docket, Supra Telecommunications and Information Systems, Inc. (Supra), Florida Digital Network, Inc. d/b/a FDN Communications, Inc. (FDN), Nuvox Communications, Inc./NewSouth Communications Corp. (Nuvox/NewSouth), Xspedius Communications, LLC (Xspedius), and DIECA Communications, Inc. d/b/a Covad Communications Co. (Covad) (collectively “Joint Petitioners”) filed a Joint Petition for Rehearing and Request for Expedited Treatment (Joint Petition).  The Joint Petitioners argue that the Commission committed a procedural error in only assigning a panel of three Commissioners to hear this matter.  The Joint Petitioners request the Commission implement any and all such relief as may be necessary and appropriate to remedy this alleged error.
On March 3, 2006, the Joint Petitioners filed their Notice of Voluntary Dismissal Without Prejudice (Dismissal Notice) of their Joint Petition.  The Joint Petitioners request an order be entered by the Commission accepting the voluntary dismissal of their Joint Petition without prejudice, and acknowledging that the argument set forth in the Petition was timely raised and preserved in the record for purposes of appeal.
On March 7, 2006, BellSouth filed a letter in response to the Joint Petitioners’ Dismissal Notice.  In its letter, BellSouth states that it does not object to the voluntary dismissal.  However, BellSouth further states that it does object to the aspect of the Dismissal Notice that requests the Commission acknowledge the existence of arguments that are withdrawn.

Staff notes that on March 15, 2006, Supra filed its Motion for Reconsideration.  In its Motion for Reconsideration, Supra once again requests the Commission address whether the Commission committed a procedural error in assigning three Commissioners to address this matter.  This argument, and the Motion for Reconsideration, will be considered at a later date.
Discussion of Issues

ISSUE 1:  Should the Commission acknowledge the Joint Petitioner’s Notice of Voluntary Dismissal Without Prejudice of their Petition for Rehearing and Request for Expedited Treatment?

RECOMMENDATION:  Yes.  The Commission should acknowledge the Joint Petitioner’s Notice of Voluntary Dismissal Without Prejudice of their Petition for Rehearing and Request for Expedited Treatment.  Additionally, in light of Supra’s Motion for Reconsideration, the Commission should defer consideration of the timeliness of Supra’s argument that the Commission erred in using a three Commissioner panel until it considers Supra’s Motion for Reconsideration.  (TEITZMAN)
STAFF ANALYSIS:  The law is clear that the plaintiff’s right to take a voluntary dismissal is absolute.  Fears v. Lundsford, 314 So. 2d 578, 579 (Fla. 1975).  It is also established civil law that once a timely voluntary dismissal is taken, the trial court loses its jurisdiction to act.  Randle-Eastern Ambulance Service, Inc. v. Vasta, 360 So. 2d 68, 69 (Fla. 1978).

Therefore, staff recommends that the Commission acknowledge the Joint Petitioner’s Notice of Voluntary Dismissal Without Prejudice of their Joint Petition for Rehearing and Request for Expedited Treatment.  Additionally, in light of Supra’s Motion for Reconsideration, the Commission should defer consideration of the timeliness of Supra’s argument that the Commission erred in using a three Commissioner panel until it considers Supra’s Motion for Reconsideration. 

ISSUE 2:  Should this docket be closed?

RECOMMENDATION:  No.  This docket should remain open pending Commission approval of the final arbitration agreements in accordance with §252 of the Telecommunications Act of 1996.  (TEITZMAN)

STAFF ANALYSIS:  This docket should remain open pending Commission approval of the final arbitration agreements in accordance with §252 of the Telecommunications Act of 1996.
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