AUSLEY & MCMULLEN

ATTORNEYS AND COUNSELORS AT LAW

227 SOUTH CALHOUN STREET
P.O. BOX 391 (ZIP 32302)
TALLAHASSEE, FLORIDA 3230]I
(850) 224-9115 FAX (850) 222-7560

August 18, 2006

BY HAND DELIVERY

Ms. Blanca S. Bayo, Director

Division of Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

Re:  Proposed amendments to rules regarding overhead electric
facilities to allow more stringent construction standards than
required by National Electric Safety Code: Docket No. 060173-EU

Dear Ms. Bayo:

Enclosed for filing in the above referenced are the original and fifteen (15) copies of the
Joint Reply Comments by Florida Power and Light Company, Progress Energy Florida, Tampa
Electric Company and Gulf Power Company. We will also submit this filing today in electronic
format.

Please acknowledge receipt and filing of the above by stamping the duplicate copy of this
letter and returning the same to this writer.

Thank you for your assistance in connection with thy
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Proposed amendments to rules )
regarding overhead electric facilities ) DOCKET NO. 060173-EU
to allow more stringent construction ) FILED: August 18, 2006
standards than required by National )
Electrical Safety Code. )
)
JOINT REPLY COMMENTS

Pursuant to Order No. PSC-06-0610-PCO-EU, issued July 18, 2006 in the above-
referenced docket, Florida Power and Light Company (“FPL”), Progress Energy Florida
(“PEF”), Tampa Electric Company (“Tampa Electric”) and Gulf Power Company (“Gulf
Power”) (sometimes collectively referred to as the “investor-owned utilities” or “IOUs™) file
these Joint Reply Comments in support of the Florida Public Service Commission’s (“PSC’s” or
“Commission’s”) adoption of proposed rules 25-6.0341 and 25-6.0342, Florida Administrative
Code (the “Proposed Rules”) in their current form.

Introduction

As a result of the extraordinary storm seasons of 2004 and 2005, the Commission has
undertaken a multi-pronged approach to improve the electric infrastructure of this state in order
to minimize future storm damage and customer outages.

This rulemaking together with the eight-year Pole Inspection Order No. PSC-06-0144-
PAA-EI and the Storm Plan Order No. PSC-06-0351-PAA-EI have specified initiatives that the
Commission has determined to be reasonable and necessary to storm harden the system. In each

of these proceedings, the Commission has specifically determined that pole attachments affect

the safety and reliability of the system and that action is necessary to reduce that effect. Staff



and this Commission have worked to develop and propose fair and balanced proposed
infrastructure hardening rules, taking into consideration the comments made by various
interested parties.

Verizon Florida, Inc. (“Verizon™), BellSouth Telecommunications, Inc. (“BellSouth”),
Embarq Florida, Inc. (“Embarq”), the Florida Cable Telecommunications Association, Inc.
(“FCTA”) and Time Warner Telecom (“Time Warner”) (sometimes collectively referred to as
the “Third-Party Attachers” or the “Attachers”)' filed comments and/or testimony that aim to
undermine the Commission’s storm hardening objectives. The objections of the Third-Party
Attachers fall generally into six categories: 1) the Commission lacks legal authority and
jurisdiction to adopt the Proposed Rules and/or the Commission is exceeding its authority or
jurisdiction; 2) the IOUs should bear the costs associated with implementing the Proposed Rules;
3) the Proposed Rules lack the necessary evidentiary foundation; 4) Rule 25-6.0341 is too costly
and, if adopted, should include specific advance notice and input requirements; 5) if adopted,
Rule 25-6.0342 should not authorize attachment standards that exceed the current version of the
National Electrical Safety Code (“NESC”); and 6) the Proposed Rules are premature.’ For the

reasons discussed below, the arguments of the Third-Party Attachers should be rejected. The

! It should be noted at the outset that Verizon, BellSouth and Embarq are not on the same

legal footing as FCTA and Time Warner. Pole-owning telephone companies have traditionally
entered into voluntary “joint use” agreements with pole-owning electric utilities as the means by
which the pole infrastructure has been shared between them. As will be developed more fully in
Section 1.C., below, incumbent local exchange carriers do not enjoy the pole attachment rights
granted by the Pole Attachments Act (47 U.S.C. § 224) to cable television companies and other
telecommunications carriers. It is telling that these companies would be aligned together in this
groceeding in order to advance their interests at the expense of electric utilities.

To the extent the comments and/or testimony submitted by the Attachers specifically
address Rules 25-6.034, 25-6.0345, 25-6.064, 25-6.078, and 25-6.115, the JOUs will generally
reply to those comments on the schedule established in ORDER NO. PSC-06-0646-PCO-EU,
issued August 2, 2006 in Docket Nos. 060172-EU and 060173-EU.

However, on some points were similar arguments are advanced by attachers with respect
to Rules 25-6.034 and 25-6.0342. A reply to those arguments is provided in these comments.



Proposed Rules are an important additional step in exercising the Commission’s safety and
reliability jurisdiction to protect the critical distribution infrastructure for the provision of electric
and communication services. The IOUs urge Staff and this Commission to move forward in
adopting the Proposed Rules to ensure safe and reliable electric service taking into consideration
the increased risk of hurricane activity that we currently face.

L. The Proposed Rules are a valid exercise of the Commission’s safety and reliability
jurisdiction.

The Attachers’ arguments that the Commission’s Proposed Rules either lack adequate
legislative authority or exceed the Commission’s delegated authority fall primarily into three
categories: 1) the Commission’s Proposed Rules exceed the state’s jurisdiction over safety and
reliability and unlawfully encroach on the jurisdiction of the Federal Communications
Commission (“FCC”); 2) the Commission’s Proposed Rules unlawfully sub-delegate the
Commission’s jurisdiction to electric utilities; and 3) the Proposed Rules are an unlawful
impairment of contract in that they effectively void existing licensing and attachment
agreements. As addressed below, each of these arguments is without merit.

A. This Commission has jurisdiction over safety and reliability issues

The FCTA and other Attachers continue to obfuscate the broad jurisdiction this
Commission has over the safety and reliability of Florida electric distribution facilities.  This
jurisdiction was not in any way diminished by the Pole Attachments Act. With the Pole
Attachments Act, Congress did not preempt the entire field of pole attachments issues. Rather,
the Act clearly makes room for state regulation by distinguishing between two types of pole
attachment issues: (1) contract issues, including the rates, terms and conditions applicable to the

attachment, which are within the province of the FCC, unless a state reverse preempts the federal



agency;’ and (2) safety, reliability, capacity and engineering issues raised by a request for
attachment to a pole, which remain within the province of the states, which traditionally have
regulated in this area, and which are not required to reverse preempt the FCC to exercise this
jurisdiction.* In other words, unlike jurisdiction over contract issues, which rests initially with

the FCC, jurisdiction over safety and reliability issues does not rest with the FCC unless a state

3 In its original form, the Federal Act regulated only the contract issues arising from cable

attachments to utility poles. Congress captured the contract issues by a single phrase: ‘“rates,
terms and conditions.” 47 U.S.C. § 224. Access to utility poles was voluntary and outside the
scope of the Act. As such, access was not a “rate, term or condition” of attachment. See Arthur
Young & Co. v. Mariner Corp., 630 So. 2d 1199, 1202 (Fla. 4™ DCA 1994) (statutes must be
given plain and obvious meaning). Additionally Congress recognized the local nature of pole
attachment issues.” As such, Congress put in place a reverse preemption provision that allowed
states to certify jurisdiction over pole attachment contract issues:

Each State which regulates the rates, terms, and conditions for pole attachment

shall certify to the Commission that — (A) it regulates such rates, terms, and

conditions; and (B) in so regulating such rates, terms, and conditions, the State

has the authority to consider and does consider the interests of the subscribers of

the services offered via the attachments, as well as the interests of the consumers

of the utility services.

47 U.S.C. § 224(c)(2) (1978)

4 Specifically, 47 U.S.C. § 224(c)(1) provides, “Nothing in this section shall be
construed to apply to, or to give the Commission jurisdiction with respect to rates, terms, and
conditions, or access to poles, ducts, conduits, and rights-of-way as provided in subsection (f) of
this section, for pole attachments in any case where such matters are regulated by a State.”
(emphasis added). The dichotomy, set forth in the disjunctive “or” in 47 U.S.C. § 224(c)(1), is
continued into the certification requirements where jurisdiction over each type of issue is
handled differently under the federal law. Jurisdiction over “rates, terms and conditions” is
vested in the FCC unless a state elects to preempt FCC jurisdiction by filing a certification to
that effect. Thus, 47 U.S.C. § 224(c)(2) provides that “Each State which regulates the rates,
terms, and conditions for pole attachments shall certify to the Commission that— (A) it regulates
such rates, terms, and conditions; and (B) in so regulating such rates, terms, and conditions, the
State has the authority to consider and does consider the interests of the subscribers of the
services offered via such attachments, as well as the interests of the consumers of the utility
services.” The Act provides no similar certification requirement for a state to certify that it
regulates issues of safety and reliability. Rather, jurisdiction over safety, reliability, capacity and
engineering issues rests entirely with the states to the extent they in fact regulate such issues.
See 47 U.S.C. § 224(c)(1).



does not exercise such jurisdiction by, for example, having regulations related to safety and
engineering of utility infrastructure. See 47 U.S.C. § 224(c)(1).°

In 1996, Congress expanded the Act to mandate access for cable and telecommunications
companies. Congress did not change, however, the jurisdiction of states to regulate matters
relating to safety, reliability, capacity or generally accepted engineering practices. When, for
example, third-party attachers sought to bring questions of capacity under federal pole
attachment jurisdiction, the Eleventh Circuit Court of Appeals would not permit such alteration
of Congress’s regulatory design.®

Recognizing Congress’s express words, the FCC has acknowledged generally that
certification is not required for state regulation of access issues:

In the Local Competition Order, we noted that the authority of a state is clear

under section 224(c)(1) to preempt federal regulation for access requests arising

solely under section 224(f)(1) . . . The Local Competition Order noted that

Congress did not amend section 224(c)(2) to prescribe a certification procedure
with respect to access (as distinct from the rates, terms, and conditions of access).

114 FCC Red 18049 (1999) at 4 114,
The FCC has expressly recognized that the parties to any such action have an obligation

to flesh out the appropriate state jurisdiction and if appropriate, the FCC will stand down:

> Even the FCC does not claim that Congress preempted the field of pole attachments and

provided the FCC exclusive jurisdiction unless a state certified to the contrary. In fact, as to state
and local regulations regarding safety and reliability issues, the Commission has consistently
stated that “state and local requirements affecting attachments are entitled to deference even if
the state has not sought to preempt federal regulations under section 224(c).” In the Matter of
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996;
Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service
Providers, First Report & Order, 11 FCC Red 15499, 99 1154, 1158 (1996). The state therefore
need not certify that it regulates such issues in order to have jurisdiction over them In the Matter
of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996:
Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service
Providers, Order on Reconsideration, 14 FCC Red 18049, 9 114, 116 (1999).
Southern Company v. F.C.C., 293 F.3d 1338 (11" Cir., 2002).




We reiterate that, upon the filing of an access complaint with this Commission,

the defending party or the state itself should come forward to apprise us whether

the state is regulating such matters. If so, pursuant to the Local Competition

Order, we shall dismiss the complaint without prejudice to it being brought in the

appropriate state forum. We require any party seeking to demonstrate that a state

regulates access issues to cite to the state laws and regulations governing access

and establishing a procedure for resolving access complaints in a state forum.

We continue to believe that these procedures are consistent with the language and

intent of the statute, and unduly burden neither the parties to an access complaint,

nor the state entities responsible for pole attachment regulations.

114 FCC Rcd 18049 (1999) at  116.

Given Congress’ express mandate, and the FCC’s statements, the preemption analysis
under the Act obviously depends upon the nature of the issue. Jurisdiction over the historical
contract issues (“rates, terms and conditions”) is vested in the FCC unless a state elects to
preempt FCC jurisdiction by filing a specific certificate to that effect. 47 U.S.C. § 224(c)(2).
This is the jurisdictional issue the Florida Supreme Court addressed in Teleprompter v. Hawkins,
384 So. 2d 648 (Fla. 1980) (“Hawkins”). Jurisdiction over safety, reliability, capacity and
engineering issues, on the other hand, rests entirely with the states to the extent they in fact
regulate such issues. 47 U.S.C. § 224(c)(1). The Hawkins decision pre-dated Congress’
pronouncements in the 1996 Act and, therefore, did not address (and could not have addressed)
this Commission’s jurisdiction over safety and reliability issues in any respect. Additionally,
following the Hawkins decision, the Florida Legislature expanded this Commission’s jurisdiction
over the safety and reliability of electric distribution poles. See pg. 8, infra. As such, the
attacher’s reliance on the Hawkins decision is misplaced.

In summary, unlike jurisdiction over contract issues, which rests initially with the FCC,

jurisdiction over safety and reliability issues rests with the state unless the state fails to exercise



(not certify) such jurisdiction themselves.” Significantly, the FCTA’s representative, MTr.
Michael Gross, has admitted this Commission’s jurisdiction:

“[W]le agree this morning that this Commission does have authority to set safety

and reliability standards, and I think that has been recognized by the FCC.”

“The FCTA acknowledges that the State of Florida through this Commission has

authority to set safety and reliability standards.”
See Tr. 6/20/06 Agenda Conference, pp. 15-16.

B. This Commission thoroughly regulates issues of safety and reliability

Florida thoroughly regulates issues of safety and reliability. For example, Section
366.04(6), Florida Statutes, delegates to the Commission “exclusive jurisdiction to prescribe and
enforce safety standards for transmission and distribution facilities of all public electric utilities.”
Section 366.04(6) directs the Commission to adopt the 1984 edition and any new editions of the
National Electrical Safety Code. With respect to reliability and engineering, Section
366.04(2)(c) grants the Commission authority over electric utilities for the purpose of requiring
electric power conservation and reliability within a coordinated grid. Section 366.04(5) provides
that the Commission has jurisdiction over the “planning, development, and maintenance of a

coordinated electric power grid throughout Florida to assure an adequate and reliable source of

energy.” In addition, section 366.05(1), Florida Statutes, grants the Commission the “power to . .

7 The analysis of the Commission’s safety and reliability jurisdiction is similar to the

concept that state law determines the meaning of the phrase “owned or controlled” in the Act.
See, e.g., UCA, LLC v. Lansdowne Comm. Dvip. LLC, 215 F. Supp. 742, 749 (E.D. Va. 2002)
(noting that the FCC itself had determined that “[t]he scope of a utility’s ownership or control of
an easement or right-of-way is a matter of state law,” meaning that ‘the access obligations of
section 224(f) apply when, as a matter of state law, the utility owns or controls the right of way
to the extent necessary to permit such access.’”) (citing Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996, First Report and Order, CC Docket No. 96-
98,11 F.C.C.R. 15,499, 16,082 1 1179 (Aug. 8, 1996)). Applying state law, the judge ruled that
the utility did not “own or control” the easement, rendering moot and thus not reaching the
question of a third-party attacher’s federal attachment rights thereto.



. adopt construction standards that exceed the National Electrical Safety Code, for purpose of
ensuring the reliable provision of service.”

Pursuant to these statutory provisions, the Commission has promulgated numerous
regulations addressing system safety and reliability. See, e.g., Rules 25-6.019, 25-6.034, 25-
6.0345, 25-6.037, 25.6039, 25-6.044, 25-6.0455, Florida Administrative Code (2006).®

The Hawkins case decided in 1980 held that the Commission’s jurisdiction does not
extend to rates, terms and conditions of pole attachments. There was no discussion in that case
concerning the Commission’s Grid Bill and safety jurisdiction which is the basis for the
Proposed Rules. Indeed, subsection 366.04(6) conferring the Commission’s safety jurisdiction
was not enacted until 1986. See Chapter 86-173, Laws of Florida, 1986. The Hawkins decision
is simply inapplicable to this rulemaking that arises from the Commission’s reliability and safety
jurisdiction.

Because jurisdiction over safety and reliability is clearly reserved to the states, and
because Florida in fact has significant laws regulating those issues, and because this Commission
has exercised this jurisdiction in the past, this Commission has jurisdiction to determine issues of
safety and reliability regarding the state’s electric distribution facilities as they relate to pole

attachments.

8 Attachers generally acknowledge the obligation to meet state safety requirements in the

attachment agreements. See, e.g., Exhibit 1 (Gulf Power Cable Television Attachment
Agreement with Comcast Cablevision of Panama City, Inc.), § 3(A) (“CATV Company shall at
no time make or maintain an attachment to Gulf’s pole or substitute pole if the spacing on the
pole, the ground clearance, or other characteristics of the attachment are not in strict conformity
with the [NESC] or any other applicable codes, rules or regulations of any governing body
having jurisdiction.”).



C. FCC pole attachment rate jurisdiction does not cover charges between
ILECs and electric utilities

BellSouth argues that by causing the utilities to buy more expensive poles, which in turn
raises pole rental rates under its negotiated contracts with electric utilities encroaches on the FCC
jurisdiction. This is totally incorrect. It is impossible to encroach on jurisdiction the FCC does
not have at all.’

BellSouth first asserts that the Proposed Rules will require electric utilities to install more
reliable but more expensive electric infrastructure which will increase pole attachment rental
rates. While this may be true in some circumstances, the rules do not affect the FCC’s
jurisdiction.

The rates paid by Incumbent Local Exchange Carriers (“ILECs”) to electric utilities are
established by negotiated contract and are specifically excluded from the Federal Pole
Attachment Act. The FCC has no jurisdiction over adjustment rates charged between ILECs and
electric utilities.

BellSouth also asserts that it is not the cost causer. While that point may be subject to
some debate, it is of no significance here. First, the Commission has no role in assigning costs.
Second, the cause of a cost increase is heightened storm activity and governmental action taken
in response to this activity in order to improve the safety and reliability of the system. Finally,

the adjustment rates in contracts are a product of negotiation and are not under the jurisdiction of

the FCC.

’ 47 USC § 224 (a)(1) defines the term “utility” to mean “a local exchange carrier or an

electric, gas, water, steam or other public utility which owns or controls poles.” “Pole
Attachment” is defined by § 224 (a)(4) as “. . . any attachment by a cable television system or
provider of telecommunication service to a pole . . . owned or controlled by a utility.” The term

“telecommunications carrier” “. . . does not include any incumbent local exchange carrier . . .”
See 47 USC § 224 (a)(5).



In all events, the FCC’s jurisdiction has never extended to establishing the capital,
operating and maintenance costs of utility poles; it extends only to the methodology under which
such costs will be included in pole attachment rates.

D. FCTA'’s suggested revisions to proposed rule 25-6.0342(3) are at odds with
this Commission’s jurisdiction.

The FCTA’s suggeéted revisions to proposed rule 25-6.0342(3) would require that the
parties “agree” to a denial of access for reasons of insufficient capacity, safety, reliability, and
generally applicable engineering purposes, and if no agreement can be reached, take the dispute
to the FCC “as the agency possessing jurisdiction to adjudicate an attacher’s rights and
obligations in a manner consistent with section 224 . . .” (FCTA August 4, 2006 Comments,
Exhibit 3). There are a number of problems with this proposal.

First, any requirement that the attacher “agree” to denial for the reasons of insufficient
capacity, safety, reliability, and generally applicable engineering principles would hold hostage
the implementation of the Attachment Standards and Procedures. The FCTA itself already has
taken the position in an FCC rate proceeding that there is no such thing as a “full capacity” pole,
so long as the pole can be rearranged, strengthened or changed-out to accommodate a request for
access. As such, from FCTA’s perspective, the only “enforcement” of Attachment Standards
and Procedures would be to determine when rearrangement, strengthening or make-ready must
occur. Such a position would undermine the very purpose of Commission-approved Attachment
Standards and Procedures, and interference with a utility’s unequivocal right to deny access
under § 224()(2).

Second, the FCC is not (as FCTA suggests) “the agency possessing jurisdiction” to
adjudicate issues of capacity, safety, reliability, and generally applicable engineering purposes.

This jurisdiction lies squarely with this Commission. To suggest otherwise would entirely

10



negate the safety and reliability jurisdiction conferred by Sections 366.04 and 366.05. Third,
FCTA'’s proposed revisions prematurely attempt to “set” the jurisdiction over access disputes in
the FCC. The FCC has never said that it is the sole arbiter of access disputes, and Congress did
not intend it that way. FCTA even acknowledged this when its representative described this
Commission’s jurisdiction over access as “‘concurrent jurisdiction . . . between the FCC and the
states.” See Tr. 5/19/06 Rule Development Workshop, p. 97. In short, FCTA’s proposed 25-
6.0342(3) would unnecessarily strip this commission of its safety and reliability jurisdiction,
result in a quagmire of inefficiencies, and otherwise be a total disaster.
E. Rules 25-6.034 and 25-6.0342 do not unlawfully delegate the Commission’s
regulatory authority to electric utilities
The proposed amendments to Rule 25-6.034, Construction Standards, and proposed new

Rule 25-6.0342 should be read together. The proposed amendments to Rule 25-6.034 require
each investor-owned electric utility to establish within 180 days of the effective date of the rule
construction standards for overhead and underground electrical transmission and distribution
facilities. New Rule 25-6.0342, Third Party Attachments, requires utilities, as a part of its
construction standards adopted pursuant to Rule 25-6.034, to adopt standards and procedures for
third-party attachments to utility facilities. Read together these rules require:

(D) Each utility must establish construction standards which

include pole attachment standards and procedures within 180 days

of the effective date of the rule.

(2) In establishing attachment standards, the utility shall seek

input from other entities with existing agreements to share the use

of its electric facilities.

3) Copies of the standards must be maintained at its corporate

headquarters and each district office and must be produced within

two working days in Tallahassee for staff review in the companies’
Tallahassee office.

11



(4) Any dispute arising from the implementation of this rule
shall be resolved by the Commission.

Contrary to the assertions of the Attachers, the Proposed Rules do not effect an unlawful
delegation of Commission authority to the utilities. Instead the proposed amendment to Rule 25-
6.034 and proposed new Rule 25-6.0342 simply direct utilities to adopt construction and
attachment standards that meet certain minimum safety and reliability criteria. Proposed Rule
25-6.034 provides in pertinent part:

(D) Application and Scope. This rule is intended to define
construction standards for all overhead and underground electrical
transmission and distribution facilities to ensure the provision of

adequate and reliable electric service for operational as well as
emergency purposes. . .

(3) The facilities of each utility shall be constructed, installed,
maintained and operated in accordance with generally accepted
engineering practices to assure, as far as is reasonably possible,
continuity of service and uniformitv in the quality of service
furnished.

4 Each utility shall, at a minimum, comply with the
applicable edition of the National Electrical Safety Code. . .

(a) The Commission adopts and incorporates by reference the
2002 edition of the NESC, published August 1, 200. . .

(b) Electrical facilities constructed prior to the effective date of
the 2002 edition of the NESC shall be governed by the applicable
edition of the NESC in effect at the time of the initial construction.

5) For the construction of distribution facilities, each utility
shall, to the extent reasonably practical, feasible, and cost-
effective, be guided by the extreme wind loading standards
specified by Figure 250 2(d) of the 2002 edition of the NESC. As
part of its construction standards, each utility shall establish
guidelines and procedures governing the applicability and use of
the extreme wind loading standards to enhance reliability and
reduce restoration costs and outage times for each of the following
types of construction:

12



(a) new construction:

(b) major_planned work, including expansion, rebuild, or
relocation of existing facilities, assigned on or after the effective
date of this rule; and

(©) targeted critical _infrastructure facilities and major
thoroughfares taking into account political and geographical
boundaries and other applicable operational considerations.

(6) For the construction of underground distribution facilities
and their supporting overhead facilities, each utility shall, to the
extent reasonably practical, feasible, and cost effective, establish
guidelines and procedures to deter damage resulting from flooding

and storm surges. (emphasis supplied)

Proposed Rule 25-6.0342 provides:

The attachment standards shall meet or exceed the [NESC] . . . and
other applicable standards imposed by state or federal law so as to
assure, as far as reasonably possible that third party facilities
attached to electric transmission and distribution poles do not
impair electric safety, adequacy or reliability; do not exceed pole
loading capacity. and are constructed, installed and maintained, and
operated in accordance with generally accepted engineering
practices for the utility’s service territory.” (Emphasis supplied.)

These provisions provide a clear statement of standards the utilities must meet in
developing the construction and attachment standards required by the rules.

As noted above, the Public Service Commission has very broad and exclusive jurisdiction
over the safety and reliability of electric utility distribution facilities. Indeed, in 2006, the
Florida Legislature supplemented the Commission’s existing safety and reliability jurisdiction by
amending Section 366.05 to provide the Commission “the ability to adopt construction standards
that exceed the National Electrical Safety Code, for purposes of ensuring reliable provision of
service.” See Section 17, Ch. 2006-230, Laws of Florida (2006 Senate Bill 888).

Implementing its safety and reliability jurisdiction under the new statutory provision, as

well as existing grants of authority, the Commission has proposed infrastructure hardening rules,

13



including the proposed amendments to Rule 25-6.034 and proposed Rule 25-6.0342 related to
third-party attachment standards and procedures.

The amendments to Rule 25-6.034 adopts the 2002 edition of the NESC and requires
each utility to adopt construction standards that comply at a minimum with the NESC and assure
that “the facilities shall be constructed, installed, maintained and operated in accordance with
generally accepted engineering practices. . .” (See proposed Rule 25-6.034(3)) The utilities are
directed to be guided by the extreme wind loading standards . . . of the 2002 edition of the NESC
to the extent reasonably practical, feasible and cost-effective for specifically identified types of
construction. (See proposed Rule 25-6.034(4) and (5)) The construction standards must also
consider practical, feasible and cost-effective guidelines and procedures to deter damage to
underground and supporting overhead facilities due to flooding and storm surges. (See proposed
Rule 25-6.034(6))

Proposed Rule 25-6.0342 requires each utility to “establish and maintain written safety,
reliability, pole loading capacity, and engineering standards and procedures for attachments by
others to the utility’s electric transmission and distribution poles [that] ... meet or exceed the
applicable editionl of the National Electrical Safety Code ... and other applicable standards
imposed by state and federal law so as to assure, as far as is reasonably possible, that third-party
facilities attached to electric transmission and distribution poles do not impair electric safety,
adequacy, or reliability; do not exceed pole loading capacity, and are constructed, installed,
maintained, and operated in accordance with generally accepted engineering practices for the
utility’s service territory.” See Proposed Rule 25-6.0432(1). According to proposed Rule 25-
6.0432, no attachment to a utility’s electric transmission or distribution poles shall be made
except in compliance with the utility’s Attachment Standards and Procedures. See Proposed

Rule 25-6.0432(2). Disputes arising from implementation of the rules would be resolved by the

14



Commission. See Proposed new subsection (7) to Rule 25-6.034 and Proposed Rule 25-
6.0432(3).

The argument that the Commission is “sub-delegating” its regulatory authority to electric
utilities is a red herring designed to distract the Commission from its goal of ensuring standards
are in place to harden electric utility infrastructure in the wake of an increased threat of hurricane
activity and to delay or derail the rulemaking process. The proposed rules do not delegate
regulatory authority to electric utilities. Consistent with its legislative grant of authority, the
Commission retains power to decide whether the construction and attachment standards
established by electric utilities under the rule satisfy the parameters for construction and
attachment standards laid out in the statute and rule — i.e., that they are written for purposes of
ensuring reliable provision of service and meet the criteria articulated in subsection (1) of the
proposed rule. It is the Commission that: (1) has made the fundamental policy decision as to the
guidelines that the standards must meet; (2) retains discretion to determine whether the utilities’
construction and attachment standards comply with the rules; and (3) will resolve complaints
regarding the rule’s implementation. Because the proposed rules would not delegate regulatory
authority to electric utilities, there is no merit to an argument that the Commission lacks
legislative authority to subdelegate powers to a private entity. See, e.g., St. Johns County v.
Northeast Florida Builders Assoc. Inc., 583 So. 2d 635, 642 (Fla. 1991) (finding ordinance did
not create an unlawful delegation of power because the fundamental policy decisions were made
by the county, and the discretion of the school board was sufficiently limited); County Collection
Services, Inc. v. Charnock, 789 So. 2d 1109, 1112 (Fla. 4th DCA 2001) (finding there was no
improper delegation of authority by a county that entered into a contract assigning code
enforcement and lot clearing liens to a contractor where the county retained the power to decide

which liens to assign; the power to decide what collection techniques are permissible and to

15



prohibit the use of any technique it finds objectionable; the power to take back any assigned debt
or lien; and the power to terminate the contract for any or no reason), compare Florida Nutrition
Counselors Assoc. v. Dept. of Business & Prof. Reg., 667 So. 2d 218, 221 (Fla. 1st DCA 1995)
(holding, in part, that a proposed rule constituted an invalid delegation of authority to private
individuals where no restrictions were imposed on the types of practices or standards such
individuals may create); City of Belleview v. Belleview Fire Fighters, Inc., 367 So. 2d 1086,
1088 (Fla. 1st DCA 1976) (finding improper delegation where, under the contract between the
city and a private entity, the city was powerless to direct the exercise of police power in the fire
fighting area). '°

The utilities are the entities that must design, construct and maintain their systems — not
the Commission or the Attachers. Consequently, the Commission rules, of necessity, must be a
general statement of Commission policy with the specific implementation left to each utility,
based on the particular facts and circumstances that each utility faces. As the Commission

observed in Re: Aloha Utilities, Order No. PSC-04-0712-PAA-WS, issued in Docket Nos.

020896-WS and 010503-WU, on July 20, 2004:

Commission practice has been not to micromanage the business
decisions of regulated companies, but to instead focus on the end-
product goal. In keeping with this established practice, we decline
to prescribe the specific treatment process to be used in this case.
(Emphasis supplied.)

What is reasonably sufficient, adequate and efficient service may depend upon the facts

and circumstances of that particular customer or territory or portion of a tetritory. Attempting to

10 The proposed rule is also consistent with the Attorney General Opinion, 078-53, cited by

Embarq (pp. 2-3), in which the Attorney General determined that the submission of rates by to
the Commission by private parties did not mean that the Commission had unlawfully delegated
its ratemaking authority because the Commission made the final determination regarding the
appropriate rates. Here, the Commission makes the final determination regarding whether the
attachment standards comply with the proposed rule.
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define what is reasonably sufficient, adequate and efficient service for every potential set of
circumstances statewide could dictate endless volumes of administrative rules and would require
extensive Staff resources. Rather than doing this, the Proposed Rules rely upon the principle of
management by exception whereby the Commission would entertain and resolve complaints of
any interested party who believes that a particular utility has acted unreasonably in defining and
adopting a particular construction standard.

The Commission properly relies on the principle of management by exception in
numerous ways. Indeed, the IOUs are not aware of another instance where the Commission has
pre-approved any type of construction standards as opposed to providing guidelines and
enforcement mechanisms. Similarly, the Commission does not pre-approve every contract
entered into by a public utility but instead addresses and resolves any contention by a
substantially affected person that a utility acted imprudently in entering into a particular contract.
The Commission has often stated that its role is to regulate utilities through continuing oversight
as opposed to micromanaging day-to-day utility operations and decision making.

Here, in charging the utilities with the development of construction and attachment
standards, the Commission has recognized that the development of those standards requires
expertise and flexibility of the utility to deal with complex and fluid conditions. The
Commission has appropriately reasoned that some areas may have higher risk of damage and that
stronger facilities are required in those areas.

Construction standards are not uniform today.

Uniform standards among all utilities would not be practicable or cost beneficial for
customers. Because of the diverse nature of Florida’s geography, utilities need the flexibility to
address unique infrastructure needs within and among respective service areas. The

Commission’s proposed rules are sensitive to this need for flexibility.
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It would be difficult, if not impossible, for the Commission to incorporate all of the

' That the Commission’s

construction standards for the various utilities in the rule per se.'
proposed rule 25-6.0432 does not do so does not render it invalid.

F. Proposed rule 25-6.0342 would not void existing licensing agreements or
constitute an impairment of private contracts

The attachers make vague references to the potential for Attachment Standards and
Procedures to “conflict” with existing agreements.'> Their suggestions are misplaced for two
reasons: (1) Attachers enter into attachment agreements knowing that those agreements may be
subject to future regulatory change, and (2) the Commission has a legitimate justification for
implementing the Proposed Rules.

1. Expectations of attachers
When attachers enter into agreements, they know the codes, standards and specifications

may change during the term of the agreement. The NESC, for example, is revised from time-to-

time. A utility’s specifications are updated from time to time through experience, technology

t Similarly, the Florida Supreme Court has repeatedly held that the “sufficiency of

adequate standards depends on the complexity of the subject matter and the ‘degree of difficulty
involved in articulating finite standards’.” See, e.g., Avatar Dev. Corp. v. State, 723 So. 2d 199,
207 (Fla. 1998) quoting Askew v. Cross Key Waterways, 372 So. 2d 913, 918 (Fla. 1978) and
Brown v. Apalachee Regional Planning Council, 560 So. 2d 782 (Fla. 1990). The Avatar court
found that “environmental protection requires highly technical, scientific regulatory schemes to
ensure proper compliance with legislative policy” and determined that requiring the Legislature
to “enact such rules, regulations and procedures capable of addressing the myriad of problems
and situations that may arise implicating pollution control and prevention in Florida’s varied
environment” would be “difficult, if not impossible.” As stated above, it would be difficult, if
not impossible, to adopt uniform construction and attachment standards for the electric utilities
given the diverse geographic nature of the utilities’ service areas and the unique needs associated
with each. Therefore, the Commission has established appropriate guidelines and conditions for
the utilities to follow that reflect the Legislature’s interest in ensuring that construction standards
are designed to ensure the reliable provision of service.

2 See, Verizon Florida Inc’s Request for Hearing, at 2; Initial Comments of Verizon Florida,
Inc. Concerning Proposed Rules 25-6.0341 and 25-6.-342, at 2-3; BellSouth
Telecommunications, Inc. Direct Testimony of Kirk Smith, at 7, 21; Comments of Embarq
Florida, Inc. Regarding Proposed Rules 25-6.034, 25-6.0341 and 25-6.0342, at 4.
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and innovation. Further, many attachment agreements specifically reserve the right to alter or
amend standards and specifications, and specifically note that certain requirements of the
contract may change depending on regulatory requirements. Attachers know they are dealing
with a heavily regulated industry.

2. Justification for implementation

The contracts clause in the United States Constitution does not preclude implementation
of the Proposed Rules.

The primary inquiry into whether a state regulation has violated the Contracts Clause'’
requires courts to determine whether the regulation “operates as a substantial impairment of a
contractual relationship.” See United States Fidelity & Guaranty Co. v. Department of Ins., 453
So. 2d 1355, 1360 (Fla. 1984)"; Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459
U.S. 400, 410-13 (1983); Allied Structural Steel v. Spannaus, 438 U.S. 234, 244 (1978). In
determining whether a state regulation operates as a substantial impairment, courts place special
emphasis on whether the industry of question is heavily regulated. See Energy Reserves Group,
459 U.S. at 413 (denying the plaintiff's impairment of contracts argument and emphasizing that
the parties were operating in a heavily regulated industry); United States Fidelity & Guaranty
Co., 453 So. 2d at 1360 (same). The electric utility industry is a heavily regulated industry and

the Attachers know of the heavy regulation when they sign attachment agreements. Veix v. Sixth

Ward Bldg. & Loan Ass'n, 310 U.S. 32, 38 (U.S. 1940) (“When he purchased into an enterprise

B Article I of the U.S. Constitution states: "No State shall . . . pass any . . . Law impairing

the Obligation of Contracts." United States Const. art I, § 10, cl. 1. Although the text of the
Contracts Clause is "facially absolute," the Supreme Court consistently holds that the absolute
prohibition must be balanced against "the inherent police power of the State to safeguard the
vital interests of its people.”" Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459
U.S. 400, 410 (1983); Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 434 (1934).

14 In United States Fidelity & Guaranty Co., the Florida Supreme Court adopted the U.S.
Supreme Court’s method of analysis for Contracts Clause inquiries. See United States Fidelity &
Guaranty Co., 453 So. 2d at 1360.
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already regulated in the particular to which he now objects, he purchased subject to further
legislation upon the same topic.”); United States Fidelity & Guaranty Co., 453 So. 2d at 1360
(““One whose rights, such as they are, are subject to state restriction, cannot remove them from
the power of the State by making a contract about them.") (citations omitted).

Further, in reviewing a state regulation under the Contracts Clause, courts give deference
to: (1) legislative judgment on the reasonableness of a particular measure; and (2) the inherent
police power of the State to safeguard the vital interests of its people. See United States Fidelity
& Guaranty Co., 453 So. 2d at 1360; Energy Reserves Group, 459 U.S. at 412-13. Here, the
Commission has a more than reasonable justification for implementing the Proposed Rules.
1L Regulation is not a reason to shift costs to electric utilities and their customers

By ensuring that all attachments meet the required standards, the Proposed Rules will
help ensure that pole owners, Attachers and their customers will experience improved reliability.
The appreciable benefits of the Proposed Rules — benefits to all electric customers, as well as the
attaching entities and their customers — do not come without a cost.

The attaching entities have presented no valid reason why they should enjoy the benefits
of the Proposed Rules without sharing in the costs that are necessary to achieve these benefits,
and there is no reason.

Nonetheless, the Attachers assert that the costs of implementing the Proposed Rules
should be shifted to the electric utilities because the electric utilities are rate-of-return regulated.
This argument must be rejected.

First, the rules and standards will apply to all Attachers in a fair and non-discriminatory
manner. Increased costs to attaching entities will not be any greater than to any other user of the

poles.
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Second, the ILECs, Embarq, BellSouth and Verizon, each argue that they should not be
forced to bear increased costs because they are price regulated. Their comments ignore or
overlook the fact that they have each elected price cap regulation under Section 364.051, Florida
Statutes. These ILECs could have chosen to remain subject to rate-of-return regulation had they
desired to do so, and costs should not be shifted to IOUs and their customers simply because of a
choice the ILECs made.

In addition, the price caps are not absolute. The ILECs’ price caps may be eliminated if
it is determined that the level of competition justifies their elimination or if circumstances have
changed to justify an increase in the rates for basic local telecommunications services. See §
364.051(3), (4)(a), Fla. Stat. (2006).

The argument that the ILECs and other Attachers will be competitively disadvantaged if
they are forced to bear some of the costs associated with implementation of the Proposed Rules
is simply irrelevant to whether the Proposed Rules merit adoption as a reasonable and
appropriate exercise of the Commission’s safety and reliability jurisdiction.

HI. The Commission has ample evidentiary support for its Proposed Rules

The Attachers also argue that there is no factual basis for the Proposed Rules. They
allege that the Attachers are not “cost-causers” and that the rules “presuppose” that third party
attachments on poles cause safety or reliability problems (BeliSouth Smith, pp. 17-18). The
Attachers’ arguments miss the mark as the purpose of the Proposed Rules is to strengthen
utilities’ infrastructure. Therefore. the appropriate question is not who or what is causing
problems or pole failures, but rather, what can be done to further ensure storm readiness on a
going forward basis.

The Commission has reasonably determined that nothing should be attached to a pole that

is not engineered to be there in advance. It reached this conclusion after finding that pole
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attachments can have significant wind loading and stress effect on a pole and can cause
overloading and that some attachments are made without notice or prior engineeting. The
Commission consequently concluded that steps should be taken to assess the pole attachment
effect on poles to prevent overloading.

Comments at the July 13, 2006, workshop made by the FCTA’s consulting engineer
confirmed the Commission's wind loading and stress concerns by presenting a photograph of an
overloaded pole and observing:

Multiple cables which are attached lower than the power facilities on the poles do

account for more wind load than the very basic power lines. ... So_there are

poles out there where the cables are a very big factor of the wind loading but that
normally is not the case. (Tr. 87) (Emphasis supplied.)

The IOUs agree that the wind loading effect of pole attachments creates stress on utility
poles.'

Pole attachments play a significant role in pole line design due to the wind loading that
they cause on the pole line. Indeed up to 40% of the pole loading on a typical pole line can be
caused by third-party attachments. In order to accommodate these attachments, the Commission
has reasonably and appropriately determined that a strengthened infrastructure is needed.

As illustrated in FIGURE III-1 below, the larger the surface area of the attachments and
the span length, the larger the forces that act on the pole. Of the many forces that act on a pole,
wind loading is the design criterion that most often determines how the design strength of a pole
line is determined.'® The illustration below shows two tangent poles17 exposed to the forces of

wind.

s Please see Composite Exhibit 2 which contains affidavits of representatives of investor-

owned utilities in support of these Joint Reply Comments.
e Other forces to be considered for pole design include axial (compression caused by the
weight of facilities on a pole), shearing, and torsion stresses.
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Given a desired wind band and equipment loads, several options are considered to
optimize the pole line design. The most significant factors that are considered for the calculation
of wind loading of wood poles are: 1) pole type/class (pole length and strength of pole); and 2)
pole span length (distance between poles).

Regarding pole types, treated wood poles are the most common type of pole used, and are
chosen for their durability, availability and cost effectiveness. Wood poles are available in
different standard heights and classes. The class of pole determines its strength. If additional
strength is required, other types of poles such as static-cast concrete or spun concrete may be
used.

The second significant factor in the wind loading calculation is span length. Span length
is a trade off of the strength of poles used versus how far apart they are installed. Span length is
limited by property line limitations and the optimum number of poles that can be practically used
given the desired wind load design.

Third-party pole attachments affect a pole’s wind rating and play a significant role in pole
line design. The addition of attachmentsvmay force a design to use larger and more expensive
poles or to use shorter spans, increasing the total number of poles in a line, therefore, affecting
the overall cost. Figure III-2 below illustrates the effects of attachments on a 50/2 wood pole

line with 141 ft. spans.
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Figure 1 (on the left above) shows how a pole, the same pole, will be de-rated (decrease
in the amount of wind force it should be able to withstand) by 6 mph when a 50 kVA electric
transformer is added. Figure 2 (on the right above) shows how a pole — the same pole — will be
de-rated 21 mph when two third party attachments are placed on that same pole. While the de-
rating from the transformer would require a single larger pole to be installed, the de-rating
caused by the third party attachments would require even larger poles for an entire pole line.'®

As shown in the examples given, attachments can have a significant effect on wind

loading. Although both electrical power equipment and telecommunications line attachments

18 Note that FCTA has suggested storm guys as a means of hardening the infrastructure.

While storm guys are a formidable method of hardening an infrastructure and should always be
considered in a hardening solution, they may not necessarily provide the answer. As Florida
becomes more and more urbanized, locations to place these guys are difficult to find and along a
front easement require additional stub poles (almost doubling the number of poles required) and
span guys to cross streets causing more congestion along the road right-of-way. The ability to
acquire easements has become very difficult and in some cases financially unfeasible.
Additionally storm guys require at least an extra foot of pole space which reduces the amount of
space and may reduce the number of attachments that can be made by third parties on the pole.
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play a role in overall pole loading, telecommunications equipment can also have a significant
effect on overall pole wind loading as shown, contributing as much as 40% of the overall wind
loading of a typical pole line. In addition, once the basic power circuit is accounted for,
additional power equipment can be addressed on a pole by pole basis. Conversely,
communications circuit changes must be applied to the entire pole line that they are installed on.

In sum, third-party pole attachments significantly affect wind ratings and pole line
design. The Commission has ample evidentiary support for addressing third-party attachments
as part of its endeavor to strengthen utilities’ infrastructure and further ensure storm readiness on
a going forward basis.
IV.  The Attachers’ proposed revisions to Rule 25-6.0341 should be rejected

A. Requiring extensive mandatory notice to coordinate construction, installation
and migration projects would be unworkable and ineffective

FCTA urges the Commission to amend proposed rule 25-6.0341 to require utilities to
provide “notice and an opportunity to participate” where an expansion, rebuild, or relocation of
electric distribution facilities affects existing third-party attachments and to “take into account
the needs and requirements of third-party attachers in coordinating” the construction of its
facilities with the attacher (FCTA, Exhibit 4). Further, FCTA suggests that the utility shall be
required to provide ‘‘reasonable and sufficient advance notice of its construction plans to permit
third-party attachers to evaluate their construction alternatives and to make necessary budgetary
plans.” Id. Verizon also suggests a requirement of mandatory advance notice of “at least 12
months” (Verizon, p. 4). These suggestions should be rejected.

The current language of the proposed rule, which requires the utility to “seek input from”
and “to the extent practical, coordinate” with attachers where distribution projects affect existing

attachments, strikes the appropriate balance between the third-party attacher’s desire for
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appropriate notice and the electric utilities’ need for flexibility to address its specific system
needs as they arise. To require utilities to provide substantial advance notice and consider the
needs and requirements of third-party attachers whenever an attacher is affected by a project
would undermine the reliability objectives of the Proposed Rules and elevate the Third-Party
Attachers to the role of managing the utilities poles and projects.

Mandating 12-months advance notice or allowing for substantial delay by the attachers
while the utility tries to get sign-off from the attacher (as suggested by FCTA in its Exhibit 3),
will only impede the reliability of utility service to Florida customers that this rule is designed to
encourage. In some cases, municipal, state and other critical relocation projects will need to be
done with notice of six months or less in emergencies. The utilities need the flexibility to
respond to the customers’ needs. As the IOUs have consistently done, we will seek input and, to
the extent practical, coordinate with third-party attachers where the projects affect existing
attachments.

Contrary to FCTA’s suggestions, proposed rule 25-6.0341 need not be modified. The
Proposed Rules in no way conflict with requirements of the FCC or existing pole attachment
agreements regarding advance notice, and there is no reason to believe that the IOUs will violate
these guidelines.

B. The cost calculations supplied by the Attachers are overstated and unreliable

The benefits of improved reliability do not come without a cost. However, the Attachers
allegations of cost impact related to conversions appear to be exaggerated. For example,
BellSouth witness Smith argues that there are two primary drivers for cost increases: 1) electric
utilities abandoning poles due to relocations; and 2) electric utilities replacing existing poles with

taller, stronger poles requiring BellSouth to transfer its facilities.
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Among other reasons, electric utilities may “abandon” poles that have attachments where
communities decide to convert facilities from overhead to underground. BellSouth presents cost
calculations that assume that electric companies will abandon between 10% and 40% of poles
that have BellSouth attachments (BellSouth Smith, p. 13). Even with an emphasis on promoting
conversions to underground facilities, a 10% conversion rate is greatly exaggerated.

BellSouth’s cost impacts based on its assertion that proposed rule 25-6.0341 calls for
electric utilities to “as a general rule” place facilities in front of the customer’s premises are also
inflated. (BellSouth Smith p. 13). Proposed rule 25-6.0431 calls for electric utilities to place
facilities adjacent to a public road “to the extent practical, feasible and cost-effective.” The rule
does not call for a broad brush approach to relocations. Rather, relocations would occur in a
practical, feasible and cost-effective manner. Again, BellSouth’s assumption that 10 to 40% of
the poles to which it is attached will be affected appears to be significantly inflated.

Regarding the replacement of existing poles with taller, stronger poles, BellSouth’s
assertion that 40% of poles will be impacted in the near term is high, as is its range of cost per
transfer of $95 to $470. (BellSouth Smith p. 15). The stronger poles that are being set are
current industry standard poles and, therefore, BellSouth already has experience in attaching to
these poles. Also, it is inappropriate to assume that all existing poles must be replaced as part of
the hardening effort. These and other factors lead to inflated assumptions that render the cost
calculations supplied by BellSouth and others unreliable.

Further, the impact on pole attachment rates in the near term is expected to be minimal
and increases in rental rates will not be disproportionately borne by attachers. Because of third-
party attachments, it will cost the IOUs more money to meet wind-loading requirements. The

I0OUs and their customers should not be forced to subsidize the costs of the more fortified system
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that is needed to meet the needs of Attachers. Rather, the Attachers should bear their share of the
costs.

C. The suggestion that the proposed rule apply only to new constructioh should
be rejected

Limiting this rule to new construction would undermine one of the primary objectives of
the Proposed Rules, which is to enhance the reliability of existing infrastructure.

D. There is no demonstration that the proposed rule would interfere with the
ILECS’ ability to fulfill its statutory obligations

Verizon asserts that the proposed rule may interfere with its ability to fulfill its carrier-of-
last resort obligations under Florida law. (Verizon, p. 5). Verizon provides no support for this
assertion. Unsupported speculation about potential (and unlikely) unintended consequences of
the Proposed Rules afford no basis for delaying their implementation.
V. The Attachers’ proposed revisions to Rule 25-6.0342 should be rejected

A, It is appropriate and consistent with Chapter 366 for the proposed rule to
authorize standards that exceed those of the NESC

BellSouth, Embarq, Time Warner and others suggest that the rules should incorporate
only the NESC standards and not authorize standards that exceed those of the NESC. This
should be rejected. As addressed above, the 2006 Legislature amended Section 366.05 to clearly
provide the Commission “the ability to adopt construction standards that exceed the National
Electrical Safety Code, for purposes of ensuring reliable provision of service.” See Section 17,
Ch. 2006-230, Laws of Florida (2006 Senate Bill 888). Therefore, it is clearly within the
Commission’s authority to authorize standards that exceed the minimum NESC standards.

Even before 2006, the Commission had authority to, and did, authorize construction

standards for electric utilities. In many cases the utilities’ current construction standards already
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exceed those of the NESC. The assertion by BellSouth and others that the Proposed Rules upset
the status quo of using the NESC as the uniform national standard by which power and telephone
companies operate is simply not correct.

Embarq also suggests that any standards that exceed the NESC should be adopted by the
Commission by rule. For the same reasons the utilities must establish their respective
construction and attachment standards, it would be difficult, if not impossible, for the
Commission to adopt uniform standards that exceed fhe NESC. The proposed rule recognizes
the need for flexibility in addressing differing circumstances within and among the utilities’
respective service areas.

The investor-owned utilities oppose the proposals of Embarq, Time Warner and FCTA
that would strike “at a minimum” from subsection (4) of Rule 25-6.034 and “meet or exceed”
from subsection 1 of Rule 25-6.0342. A requirement that utilities could not exceed the
provisions of the NESC would degregate the reliability and safety of utility infrastructure and
would essentially undermine the intent of the rules.

B. Suggestions that the standards should be adopted by mutual agreement
should be rejected as unworkable and inappropriate

Several Attachers urged a more collaborative process in developing the construction and
attachment standards. For example, the FCTA argues that the Attachment Standards and
Procedures should be “jointly developed” with third-party attachers and submitted to the
Commission for approval, including the opportunity for an evidentiary hearing. Similar
arguments are advanced with respect to construction standards. (FCTA, Exhibit 3). See FCTA
Composite Exhibit MAG-1. Similarly, Time Warner suggests that the Commission review the
standards for consistency in implementing the NESC. (Time Warner, Attachment 1). These

suggestions should be rejected as unworkable and inappropriate.
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The rules appropriately balance a requirement of obtaining input without creating a
situation where one party could effectively stall the process of finalization of the standards. As
called for by the proposed rule, the electric utilities will seek input from the attaching entities in
the development of the attachment standards and will coordinate the construction of a hardened
infrastructure with all attaching entities. For the Proposed Rules to go further and give the
attaching entities the ability to manage or veto the utility standards would undermine the
objective of the Commission’s proposed infrastructure hardening rules.

The rules provide full due process by allowing any affected party to file a complaint
challenging the reasonableness of the standards developed by the utility after receiving input
from the Attachers.

Conclusion

The Proposed Rules are an important part of the Commission’s objective of ensuring
facilities are storm ready in light Qf the increased threat of hurricane activity that we currently
face. The Proposed Rules provide a critical means for dealing with this threat to electric
distribution facilities in a fair and reasonable way and the Commission should move forward

with adoption of the rules as currently proposed in a timely manner.
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EXHIBIT 1

DOCKET NO. 060173-EU

CABLE TELEVISION ATTACHMENT AGREEMENT
WITH GULF POWER COMPANY



CABLE TELEVISION ATTACHMENT AGREEMENT

This Agreement is made and entered into thel7thday of March

1925, by and between Gulf Power Company, a Maine corporation,
hereinafter called "Gulf,"and Comcast Cablevxsi_on of Panama City, Inc
hereinafter called "CATV Company."

WITNESSETH: |

WHEREAS, CATV Company desires to furnish cable television

service in the area described in Exhibit A, attached hereto, which service

bt

will require the installation and maintenance of cables, wires and appliances;
and

WHEREAS, CATV Company desires to attach certain cables, wires |
and appliances to the poles of Gulf: and

WHEREAS, Gulf is willing to allow the attachment of cables, wires -
and appliances to its pales in the drea described in Exhibit A where, in Gulf‘s
: Judgmcnt, that attachment will not interfere with its own service
| requirements, including considerations of economy and safety, and where
Gulf is protected and indemnified against all costs to and liabilities against it
arising from such attachment. |

NOW THEREFORE, in consideration of the mutual covenants and

s r;'l";;feamemsheremsmmaaaﬁﬂWﬁ."flif? ind CATV Company hereby dpiee an

' contract with each other as follows:

1. Term of Agreement. The term of this Agreernerit shall wmrﬁence
on the 1st day of March, 1993 and subject to all of the provisions of this
Agreement‘, shall continue in full force and effect thereafier until the 29th
day of February, 2000 unless earlier termipated according to the provisions
of this- Agreement. The parties niay agree to extend this Agreement for an
additional five-(5) yeaf perniod and for consecutive f"we (5) year periods upon

Confidential- Busmess Proprie
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agreement as to terms, including fees and chargés, for each additional
extension period.

2. Conditions Precedent. As conditions to Gulf accepting a permit
application from the CATV Company or granting a permit to the CATV
Company, CATV Comi)any shall submit evidence satisfactory to Gulf of the
following:

A. CATV Company's authority to erect and maintain its
facilities within public streets, highways and other thoroughfares, and any
' necessary cor.sent or franchise from state or municipal authorities or from
the owners of the property upon which the poles are located fo construct and
maintain its ‘fac.ilities on them;

B. CATV Company's financial stability;

C. Certificate of Insurance required under Paragraph 20; and

D. CATV Company's operational expertise.

Copies of the necessary consents or franchises from state or municipal
authorities are attached hereto as Exhibit C.

3. Application and Permits.

A. Before aﬁaching to any of Gulf's poles, CATV Company
shall submit to Guif an Application for CATV Attachment Permit. Gulf will
acknowledge to CATV Company, in writing, its adceptance or reje,ction of
E “eachapplication within thir j.",;f(simﬁays’aﬁéréﬁéh-mceipt; Themﬂy
excépti-on shall be as pr(;vided in Section 3.B. The app-iicé.tion and permit
form is set forth in Exhibit B, attached hereto. The application shall be
accompanied by two (2) detéiled copies of CATV Company's construction
drawings which clearly identify the poles to which the CATV Company will
attach if a permit is granted. If the proposed attachment is satisfactory to

: : . . . ¢ Confidential-Business Proprietary
Gulf, a permit will be granted upon payment of a one time permit fee 0f | iomuton Foc EB Docket No, 04-381

$1.00 per attachment plus Make Ready costs as described in Section 12.A..
Prior to commencement of construction by the CATV Company, Gulf may

2
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require a pre-construction conference, at Guif's disoretion. Notwithstanding
the issuance of an attachment permit, CATV Company shall at no time make
or maintain an attachment to Gulf's pole or substitute pole if the spacing on
the pole, the ground clearance, or other characteristics of the attachment are
not in strict conformity with the National Electrical Safety Code (the
"Code") and any other applicable codes, rules or regulations of any .
governing body having jurisdiction. Except as provided in Section 3.B., the

failure of the CATV Company to obtain such a pemut prior to making an
attachment shall constitute a trespass-and a violation of this Agreement.
Guif may forbid new attachments to its poles by CATV Company in the
event CATV Company is in default hereunder.

B. Attachment to Gulf poles without obtaining a prior permit
shall be allowed only for service drops. CATV Company shall ensure that
such attachments are in strict conformity with the National Electrical Safety
Code and any other applicable codes, rules or regulations of any go‘veming
body having jurisdiction. In particular, CATV Company:shall not attach if
Make Ready work is required to obtain adequate clearance or for any other
reason. Any attachment made not in.conformity with these requirements
constitutes a default under this Agreement. Gulf reserves the right to

'suspend this provision in the event CATV Company is in default hereunder.
Atthe eﬂdafeaehm@ntﬁ{ tpany stall subni
a permit-application (Exlublt D) hstmg all such service drop attachments not
previously permitted. The listing shall include the location or address, TLM
pole number, number of poles attached to, and date of attachment. Each
application shall include a one time permit fee of $1.00 per attachment.
4. Payment and Billing. CATV Company shall pay Gulf a semi-
annual rent of $2.825 per polc; Bills for rent shall be rendered by Guif on or
before January 15th and July 15th of each year. All attachments permitted
and those which exist on Gulf's poles on December 31st and June 30th of ; A

3
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each year will be invoiced. CATV Company shéll pay Gulif in advance for
the succeeding six (6) months and such payment shall be based on the
number of attachments permitted whether an attachment has been made or
not. Upon the issuance of each attachment permit, CATV Company shall
pay Guif rental for each attachment on 2 prorated basis, based on the time
remaining between the date the permit is granted and the end of the semi-
'annual rental period. Thereafter, such attachment shall be billed by Gulf
with all other attachments on a semi-annual basis. In the event a field
survey, as described in Section 15.B., indicates that not all attachments have
been permitted, the difference between the number of attachments counted |
and the number of attachments permitted shall be billed as if all such
attachments were in place 2 1/2 years pﬁor to the'ﬁeld survey. The amount
due from CATV Company for such attachments shall be based on the semi-
annual billing rate in effect during each of the prior billing periods, plus
eighteen (18%) percent interest per annum. Gulf shall notify CATV
Company of the amount due and payment shall be due upon receipt of such
notice. All bills for semi-annual rent, forinspections and for other charges
under this Agreement-shall be-due upon receipt. Failure to pay bills within
* thirty (30) days after receipt is a default hereunder for which Gulf may
terminate this Agreement. All bills thirty-one (3 1) days past due shall bear
' interdstat e:ghteen (18%’”;) psmm PET annum aﬁd Anitetest: ﬁhaf‘ll begitite

accrue as of the date due.

5. Bond. Atthe beginning of or during the contract period CATV
Company may be required at Gulf's discretion to furnish bond or satisfactory
evidence of contractual insurance coverage to guarantee the paymcnt of any
sums which may become due to Gulf for rentals, for work performed for the
benefit of CATV Company, and for other charges under this Agreement
including the removal of attachments upon termination of this Agreement in
the amount as specified in the following schedule: | ConfoentialBusincssProricary

| Information FCC EB Docket No. 04381
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Number of Attachments Amountsbf Coverage

0-500 $10,000

501-1000 20,000
1001-1500 30,000
1501-2000 40,000
2001-2500 50,000

Bond shall continue to increase by $10,000 for each increase in
number of attachments by increments of 500 up to a maximum of $250,000.
6. Attachment and Maintenance. As used herein, an attachment is
defined as the material or apparatus which is used by CATV Comi:an-y in the
consfmction, operation, ot maintenance of its plant and which is attached to
. Gulf's poles. CATVY Company shall erect and maintain at its own expense
“cables, wires and appliances in safe condition and in thorough repair.' It
shall be the sole obligation of CATV Company to ensure compliance with
the applicable requirements and specifications of the National Electrical
Safety Code and amendments thereto, including clearance requirements
between power and cable lines, safe work practices, and any other applicable
éodes, rules or regulations now in effect or which hereafter may be issu_ed of
any governing body having jurisdiction. Upon CATV Company’s
knowledge of any violation of any code, rule, or re,gulation; CATV
Compatry shall promptly institute cenectmaammatﬁs@wn xpetise: In -

‘the event CATV Compaﬁy fails to correct any violation within a reasonable

tiine, Gulf may correct the non-compliance and charge the reasonable costs

thereof to CATV Company. Recognizing that strict compliance with the

terms of this agreement is essential to the fair and equitable allocation of

limited pole space among competing CATV companies, and as a deterrent to

such non-compliance in order to preserve the public welfare, CATV Confiental-Bushsess Propritary
Company shall pay Gulf its actual costs for such corrective action plusi ffomaion FOC.EB Decketo. G381
fifteen (15%) percent. CATV Company further agrees to indemnify and

5
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hold Gulf harmless for any injury or damages, iricluding but not limited to
actual damage awards, fines, settlements, attorney's fees and court or
administrative costs, resulting from CATV Company's noncompliance with
any applicable code, rule or regulation as described above.

CATV Compaﬁy shall also comply with Guif's specifications for
construction. CATV Company shall be responsible for installing anchors
and guys of sufﬁcient size and strength to accommodate their own load. In
order to avoid placing undue stress on Gulf's poles, necessary anchors and
guys shall be installed prior to tensionihg of the cable strand. Attached
hereto are drawings marked Plates 1 through 11 inclusive which are
descriptive of required construction under some conditions and are to serve
as construction guides but may not apply in all situations. These drawings
may be changed from time to time by Guif and do not supersede any
applicable National Electrical Safety Code requirements, except to thé
extent that they are more stringent than the CMe.

7. CATV Attachment Identification. CATV Company may be
- required to mark its facilities in accordance with the Florida Utilities
Coordinating Committee guidelines, or other method acceptable to Gulf. In
any given area, the requirement to mark will depend on the date of the
original agreement bctween CATV Company and Gulf for that area, or the
dateof afy: ame‘

2 it to gish. agreement toi expand to that area. The.
CATV Company w&fh the earliest agreement or amendment for a gwen area
shall not be required to mark its facilities. Subsequent CATV companies

shall be required to mark all facilities installed in the given area.

If CATV Company follows Florida Utilities Coordinating Committee
guidelines, CATV Company shall request registration of a unique marking
‘tag for its attachments, if not already registered. Guif will forward CATV

Company's request to the appropriate authority. )
Confidential Busmess Propn&‘ oy
| jaformation FOC EB Dosket No.
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8. Gulf's Service Requirements. Gulf reéerves the right to maintain
its poles and to operate its facilities on them in the manner best suited to
fulfill its own service requirements, including considerations of economy
and safety. Use of Gulf's poles under this Agreement will create or vest in
CATV Company no ownership or property rights in Gulf's poles,
notwithstanding the length of use. Gulfis in no way rcquired to keep in
place any of its poles or other facilities for a period longer than is necessary
to meet its own service requirements. Gulf reserves the right to refuse to
grant an attachment permit if Gulf determines that such pole is required for
its exclusive use or that the pole may not be reasonably rearranged or
replaced. Guif will exercise due care to avoid interfering with CATV
Company facilities. However, Gulf will in no way be liable to CATV
Company for interruption of CATV Company's service or for interference
with the operation of CATV Company‘s'calslcs, wires and appliances, except
for Gulf's negligence. '

9. No Interference. CATV Company's attachments shall not

interfere with the present or future use and maintenance of Gulf's poles by

Gulf or with other parties' use of Gulf's poles nor interfere with the use and

maintenance of facilities placed on the poles or which may from time to

time be placed thereon, provided such other parties' use is in accordance
-with applicable regulations andspeétﬁﬁafmnsafﬁﬁlf and the Na'amn&l

Electrical Safety Code, and other ap_plidab‘le codes, rules and regulations.

‘Gulf shall be the sole judge as to the requirements for the present or future

use of its poles and facilities and of any interference therewith.
10. Rules and Procedures. Gulf reserves the right to establish rules or
procedures to implement and allocate Make Ready billing pursuant to
Secﬁon 12.A. and to provide for an orderly process of pole attachment in the
event CATV Company and one or more other parties desire to attach to the
oreation, FCC EB Docket No. 04-331

same poles and CATV Company shall adhere to such rules or procedures. | Sorfidentisl-Business Proprictary

e ]
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11. Order on the Pole. .

A. Telephone companies contracting for attachments to Gulf's
poles are to be assigned to the lowest relative position on any given pole.
CATYV companies contracting with Gulf for pole attachments shall attach
above the telephone facilities. Among two (2) or more CATV companies,
position of attachments on the pole shall be determined according to the date
of the original agreement between the CATV company and Gulf for a given
area, or the date of any amendment to such agreement to expand to a given
area. In any given area, the CATV company wita the earliest agreement or

-amended agreement shall occupy the first position above the telephone
facilities, if space is available. The second CATV company shall attach to
the second position above the telephane facilities, if space is available, and
SO on.

B. When two (2) or more CATV companies desire to attach to
the éame Gulf poles, preference for attachment will be given in order of
application for permit received, the application being properly completed
and satisfying all the conditions of Section 2 hereof. The attaching CATV
company shall attach in their assigned space, according to Section 11.A., if
space is available. I any company with priority under paragraph 11.A.
above, has not exercised its right to attach to space on a given pole,
companiss attaching inder subsequent agresiiients may tnake provisional
attachment in the space which ordihaﬁly'would be available to the company
with priority, if their own assigned space is not available. However, if the
company having priority subsequently requests attachment rights, any other
companies with attachments in the area to which the earlier companies have
priority shall relinquish their position and reattach iheir facilities fartherup
the pole as provided in Section 12 below. The company requesting
attachment rights shall pay all make ready costs, if any, associated with such

- reattachment, and contact the other companies to initiate their transfer. | oo BT NPy

Cult Power £xpiy o
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12. Make Ready, Substitutions, Changes and Rearrangements.
A. Make Ready. If it should appear to Gulf that a pole is too

short, or inadequate, or any rearrangement of Gulf's or other parties*
facilities is required to accommodate the attachments of CATV company,
Gulf shall notify CATV company of the pole substitutions, additions,
changes and rearrangements which Gulf deems necessary and their
estimated cost. Such notice shall constitute a denial of the applicable
permit(s) unless CATV company authorizes Gulf to make the substitutions,
additions, changes an< rearrangements specified. CATV Company shall
authorize the make ready work within thirty (30) days after notification from
‘Gulf, otherwise the permit will be dcnied. Upon such axithorization, CATV
Company shall reimburse Gulf for all costs incurred by it in connection with
such changes. CATV company shall reimburse the owner of any other
facilities attached to that pole for any reasonable expense incurred by that
owner in conjunction with such changes. CATV company shall pay to Gulf
at the time of the issuance of each attachment permit Gulf's estimated cost of
~ providing the ‘spa‘cc for all of the attachments covered by that permit
pursuant to Section 3 of this Agreement.

In the event the CATV Company elects to install their facilities
v underground in Gulf‘s pole line, they shall remain underground for a.
- mindrim of five {5) spams beftie attachinig to-Chi % pnﬂas. Wihisre

Company shows sufﬁc:lent reason, Gulf may grant a waiver of this prov1s1on

in specific cases.
B. Substitution.g .Changes, and Rearrangements. CATV Company
shall, at its own expense, install the attachments and maintain them in safe
condition ina manner satisfactory to Gulf. CATV Company shall, at its
. own expense, at any time requested by Gulf for good cause remove, relocate,
replace, and repair its facilities on the poles, transfer them to substituted ’; e o e,
‘poles or perform any other work in connection with the facilities that Gulf '

Gulf Power Exhibit 8
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may require. CATV Company shall notify Gulfimmediately after
completing the requested work. If the CATV Company fails to comply
with Gulf's request within thirty (30) days of receipt of such request, Gulf
may perform or have performed such work at CATV Company's expense
with no liability therefor. CATV Company shall pay Gulf its cost for such
work plus fifteen (15%) percent. .

In any case der;mcd by Gulf to be an emergency, Gulf may, at the
expense of CATV Company, arrange to remove, relocate, replace or renew:
the facilities of CATV Company, transfer them to substituted poles or
perform any other work in connection with the facilities that may be
required in the maintenance, replacement, removal or relocation of the poles
or the facilities on them. Gulf will invoice CATV Company for actual |
expenses incurred in performing these emergency measures.

13. Use of Qualified Employees and Contractors. The CATV
Company shall ensure that its employees and contractors are knowledgeable
of the requirements of the NESC and other safe work practice codes for
maintaining proper work précticcsin'order to avoid dangerous conditions.
CATV Company expressly agrees to- take all necessary steps to ensure that

its employees and contractors are adequately trained and qualified to work
with and a;ound energized conductors, and shall further ensure that its
| éh;‘gﬂéyeeég#ﬁd‘c@mrafc“?fﬁm»ﬁ:l'%ﬁﬁpﬁ@:ﬁﬁété@ﬁﬁd strietly stpervised whlle
performing work on VGulff’s‘poles. CATV Company égrecs to indemnify. and
hold harmless Gulf Power Company for any failure of CATV Company, its
employees or contractors to fulfill their obligations to perform work in a safe
and proper mananer.

-14. Damage to Facilities.. CATV Company. shall exercise caution to
' avoid damage to facilities of Gulf and of others on Gulfs poles. CATV
Company assumes responsibility for any and all loss or expense arising out

of such damage caused by it and shall reimburse Gulf or others occupying

wer Exhibit 8 * Confidential-Business Proprietary
Guif P: e ‘0 Information FCC EB Docket No. 04-38
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Gulf's poles for such loss or expense. CATV Cdmpany shall immediately
report damage caused by it to Gulf and to others occupying Gulf's poles
which are in any way affected by such damage.

15. Inspections and Surveys.

A. Inspecfions. Gulf reserves the right to inspect each new
attachment and to make periodic inspections of all attacﬁmcnts as plant
conditions may warrant. CATV Company agrees to pay a $25.00 per
attachment violation fee for each Code violation found during such
inspections. In addition, CATV Company agrees to pay a violation fee of
$25.00 per attachment for any unpermitted attachments found during these
inspections. Gulf's right of inspection as provided herein in no way operates
to relieve CATV Company of any résponsibility, obligation or liability
arising hereunder nor does it impose any obligation on Gulf.

B. Field Surveys. Guif reserves the right to make field surveys
‘of its poles in the area described in Exhibit A as it may be amended from
time to time pursuant to subparagraph C hereof, at intervals not more often
than once every five (5) years, for the purpose of determining the actual
number of CATV Company attachments. CATV Company agrees to pay a
violation fee of $25.00 per attachment for any unpermitted attachments in

~excess of ten (10) or two percent (2%) of'thg last verified reported tbtal,

' whwhever i, greater. Gulf shall bear the cost of such ﬁeid ‘sutveys, unless
the number of attachmcxits counted exceeds by five percent (5%) or more the
number of attachments for which permits have been issued. In the event the
number counted exceeds by five percent (5%) or more the number of
attachments for which permits have been issﬁed, CATV Company shall pay,
in addition to the violation fee, the cost of field surveys attributable to the
area described in Exhibit A as amended, pursuant to Section 4 of this
Agreement. Gulf shall notify CATV Company at least thirty (30) days in

- advance of the field survey and shall specify the method to be used in |  Confidentisl-Business Proprietary

| Information FCC EB Docket No, 04-381
t
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performing the survey. CATV Company will be given the opportunity to
accompany Gulf or its contractor and to participate in the field survey.
Should CATV Company disagree with results of the survey, a new survey
may be performed by Gulf and CATV Company at CATV's sole expense.

C. Expansion of Service Area. Should at any time following

execution of this Agreement the CATV Company desire to expand or
modify the area described in Exhibit A, CATV Company shall provide Gulf
in writing an amended Exhibit A which shall include such areas, and shall
receive Gulf's written approval prior to such expansion or modification
becoming a part of this agreement. Gulf shall approve or reject CATV
Company’s request within sixfy (60) days of receipt of such request. No
new attachments shél] be made in the amended area before the amended
Exhibit A is approved.

16. Franchises. CATV Company shall provide copies of franchise
renewals to Guif irnmediatély upon CATV Company's receipt of same. In
the event CATV Company fails to acquire or retain a franchise required
within the area described in Exhibit A, such failure shall operate as grounds
upon which Gulf may cancel the permits in or terminate this Agreement as
to the area affected by such franchise pursuant to Section 23.

17. Removal. CATV Company may at any txme remove its

; : ot rior written Tiotice to Gulf Upen
verification by CATV Company to Gulf that pole attachments have been

removed, Gulf will reimburse CATV Company the rental remaining from

the date of the removal to the end of the semi-annual rental period which
will be included as a credit on the next semi-annual bill.

| 18. Pole Abandonment. If Gulf desires at any time to abandon any

pole, it shall give CATV Company notice in writing to that effect at least, Confaentiat Busiess Prprivis

- sixty (60) days prior to the date on which it intends to abandon such pole.| o FOC EB Docket No. 04381

.CATV Company may then purchase the pole from Gulf at fair market value;
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however, if at the expiration of such period CATV Company has not
removed all of its attachments therefrom or purchased the pole, Gulf may
proceed to remove such attachments at the expense of CATV Company with
no liability therefor. CATV Company shall pay Gulf for its cost of removal
plus fifteen (15%) percent.
[9. Indemnification. CATV Company shall indemnify and hold
harmless Gulif and its representatives, agents, officers and employees from
‘and against any and all loss, damage, or liability resulting from dernands,
claims, suits, or actions of any character presented or brought for any
injuries (including death) to persons and for damages to property caused by
or arising out of any negligent, wanton or intentional:-act or omission of
CATYV Company, anyone directly or indirectly employed by it, or anyone for
whose acts it may be liable, in any way associated or connected with the
performance of the obligations herein, in whatever manner the same may be
caused, and whether or not the same be caused by or arise out of the joint,
concﬁrrent, or contributory negligence of Gulf, or its representatives, agents,
bfﬁcers or employees, i,t.’be,ing expressly understood that the indemnity
obligations hereunder shall extend only to that proportion of the loss,
damage or liability which is attributable to the negligence, Wanfon or
__i"nte'ntional acts of the CATV Company, such that each party bears
I f"fnespansiﬁiiiity for its oW aetiéns heteunder. The feregemgmﬂefmuty ghall
include, but not be limited to, court costs, attorney's feés, costs of
investigation, costs of defense, settlements and judgments associated with
such demands, claims, suits or .actidns. The CATV shall make an immediate
report to Gulf of the occurrence of any personal injury or property damage
while work"ing on Gulf's facilities.
20. Insurance. CATV Company shall procure and maintain insurance
to protect it and Gulf against claims for damage to property or injury to or + Confidential-Business Propristary

. ; nformation FCC EB Docket No, 04-381
death to persons, as described but not limited by Section 19, in the amount '
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of at least $1,000,000 for damages arising from one occurrence, which
amount may be modified by Gulf for good cause upon thirty (30) days prior
written notice to CATV Company. Upon such notification, CATV
Company shall procure and maintain insurance in the amount specified in
the notification such amount not to exceed $5,000,000. CATV Company
shall also carry such insurance as will protect it from Workmen's
Compensation Laws in effect as may be applicable to it. All insurance
requirements shall be kept in force by CATV Company for the life of this
Agreexhent and the company or companies issuing such insurance shall be
approved by Gulf such approval not to be unreasonably withheld. Gulf shall
be an additional insured under CATV Company's liability insurance policy
and CATV Company shall furnish to Gulf, a certificate showing the

. issuance of such insurance and the insurance company's agreement that it
will not cancel, terminate or change its policy except after thirty (30) days
prior written notice to Gulf, CATV Company's obligation to indemnify Gulf
specified in Section 19 is not limited to the amount of liability insurance
coverage purchased by CATV Company. -

" 21. Rights-of-Way. Gulf does not warrant the extent of its rights-of-
way. Upon notice from Gulf to CATV Company that the use of any pole is
forbidden by govemmental authorities or property owrers, the permit
“'Covering the use: of that pole shall: 1medmely terminate; nd the: cables,

© wires and apphances of CATV Company shall be removed immediately
from the affected pole.

22. Types of Service, CATV Company is authorized to attach its
cable plant to Gulf's poles for the purpose of delivering cable
communications service to CATV Company's commercial and residential
subscribers and for such other pufposes as are or may.be permitted pursuant
to the cable television franchises granted by the governmental entities served

by the CATV Company. In the event that federal or state law should permit

Gulf Po ibi
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separate pole attachment rates be made for pole attachments other than for
uses set forth above, Gulf and CATV Company agree to negotiate in good
. faith in order to derive a rental rate for such attachments which is mutually
acceptable to both parties.

23. Termination and Cancellation.

A. Default. If CATV Company fails to comply with any of the
provisions of this Agreement and fails within thirty (30) days after written
notice from Gulf to cure a default, Gulf may terminate this Agreement or
cancel the permits covering the poles as to which such default has occurred .
and CATV Company shall immediately remove all affected attachments.
Should CATV Company fail to remove its attachments after such
termination or cancellation within the (30) day period after Gulf's written
notice to cure a default, Gulf may proceed to do so at the expense of CATV
Company with no liability to Guif therefor. CATV Company shall pay Gulf
its cost for such removal plus fifteen (15%) percent. If CATV Company
fails to perform work required to cure a default, Gulf may elect to perform
such work at the expense of CATV Company with no liability therefor.
CATV Company shall pay Gulif its costs for performing such work plus
fifteen (15%) percent.

B. Te@matlon Due to Nonattachment IfCATV Company
| “Hiag made o attachmems to any of Gulfs poies 'M il fhee At o0

an attachmem agreement within one (1) year after the date of the agreement
Gulf may terminate the agreement immediately and shall provide notice to
the CATV Company of such termination thereafter. Likewise, if CATV
Company under an existing attachment agreement enters into an amendment
to that agreement to include a new erea but does not attach to any Gulf's
poles within the new area within one (1) year after the date of the |
amendment, Gulf may terminate the amendment in the same manner as it

would be able to terminate the agreement. Termination of any such | ContdmalBusoss Py
| | Information FCC EB Docket No. 04-381
vGulf Power Exhibit 8 ‘
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amendment shal] not affect the original agreement nor the area covered by
the original agreement, if attachments are made under the original agreement
within the applicable one (1) year period. If CATV Company makes
attachments to Gulf's poles under an agreement or amendment of agreement
but removes all such attachments and fails to make any new attachment for a
period of one (1) year after the removal of the last attachment, Guif may
terminate the agreement or amendment of agreement as provided above.

C. Obligations Upon Expiration. CATV Company shall,
within thirty (30) days following the expiration of this Agreement remove its
attachment from Gulf's poles. Should CATV Company fail to remove:its
attachments within thirty (30) days after expiration of the term Gulf may
proceed to do so at the expense of CATV Company with no liability of Gulf
therefor. CATV Company shall pay Gulf its cost for such removal plus
fifteen (15%) percent.

D. Obligations Prior to Removal of Attachments. Upon
expiration or teﬁnination of this Agreement, the rights and obligations
conferred hereunder shall remain in full force and effect until such time as.
CATV Company's attachments are removed from Gulf's poles,in
accordance with Section 23.C., except that no new attachments shall be

‘made.

Termination. Upon e)_{p;trétiﬁn or termination, all ﬁgﬁts and obligations |
conferred hereunder shall remain in full force and effect, including the right
to apply for and make new éttachments, so long as Guif reasonably
determines that the parties are actively and in good faith negotiating a new
agreement. If, however, Gﬁlf reasonably determines that negotiations have
reached an impasse or that CATV Company is not proceeding in good faith,
then Guif may terminate this Agreement upon written notice of termination

to CATV Company. CATV Company shall remove its attachments from

Gulf Power Exhibit 8 ; Confidential-Business Proprictary
Page 16 i Information FCC EB Docket No, 04-281

002323 COM



-

Guif’s poles within one hundred and twenty (120) days after such notice,
unless before the end of the one hundred and twenty (120) days a new
agreement is reached between Gulf and CATV Company or CATV
Company otherwise obtains equitable relief from any court or governmental
agency of competent jurisdiction. Nothing contained in this Agreemeni or
otherwise shall be deemed to constitute a waiver by CATV Company of
(i) any privilege or right of CATV Company, whether pursuant to law, by
contract or otherwise, to any equitable or other judicial or administrative
relief or (ii) any term or provision of applicable federal, state or local law,
inéluding, without limitation, the Pole Attachment Act (47 U.S.C. §224), 47
C.F.R. §1.1409(c) and related regulations. During the one hundred and
twenty-day period following the notice of termination, no new attachments
shall be permitted or made; all other rights and obligations conferred
hereunder shall remain in full force and effect until such time that CATV
Company’s attac‘hments have been removed from Gulf’s poles. If not so
removed, Gulf may remove such attachments at CATV Company’s expense
with no liability therefor. CATV Company shall pay Gulf its cost for such
‘removal plus fifteen (15%) percent.

24. Rights Previously Conferred. Nothing in this Agreément shall be
construed as affecting the ﬁghts or privileges to use Guif's péles previously
conferred by Gulf to.others who are not parties torthis Agreemsnt. Guif may
continue to confer such rights or privileges. Thé attachment privileges .
granted to CATV Company in this Agreement are non-exclusive and subject
to contracts and arrangements between Gulf and others who are not parties

to his Agreement.

25. Waiver. Failure by Gulf to enforce any of the terms of this
Agreement shall not constitute a waiver of future compliance with any such

term Or terins. i Confidential-Business Proprietary
* Information FCC EB Docket No. 04-381

-
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26. Natice. All notices under this Agreement must be given in

writing by registered or certified mail, return receipt requested, and mailed

with sufficient postage prepaid to the party to be given such notice. Notice

to Gulf shall be addressed to:
Project Services Administrator
Gulf Power Company
Post Office Box 1151
Pensacola, FL 32520-1151

Notice to CATV Company shall be addressed to:

Comcast Cablevision of Panama City

Attn: General Manager

1316 EHarrison Avenue

Panama City, FL 32401

27. Assignment. CATV Company shall not assign, transfer or sublet
the privilege hefeby granted without the pﬁor consent in writing of Gulf.
Gulf shall grant or deny a request for Consent to Assignment within sixty
(60) days from receipt of the request. Such request shall be accompanied by
the information described in Section 2, '

28. Enforcement. In the event enforcement of any provisions of this

. Agreement becomes necessary, each company shall pay its own costs
 incurred in pursuing such enforcement including reasonable attorney's foes.

29, Laws of State. This Agfgément' ghalt be gbVeméd’by and
construed in accordance with the ‘1aWs of the State of Florida.

‘ 30. Severability. Inthe event any covenant, condition, or provision
of this Agreement is h;:ld to be invalid or unenforceable by a final judgment
of a court of competent jurisdiction after construing this Agreement, the
~invalidity or‘unénforceabiiity thereof shall in no way affect any of the other
covenants, conditions, or provisions hereof; provided that such remaining

covenants, conditions, or provisions can thereafter be applicable and  { confidential-Business Proprietary
4 | Information FCC BB Docket No. 04-381
Gulf Power Exhibit 8 :
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effective without material prejudice to either Gulf or CATV Company. This
instrument embodies the entire Agreement of the parties hereto and
supersedes all prior negotiations, representations or agreements either
written or oral. This Agreement may be amended only by written
instrument signed by both Gulf and CATV Company and the authorized
representatives of Gulf and CATV Company.

IN WITNESS WHEREOF, CATV Company and Gulf have caused
this Agreement to be execrted by their authorized representatives and be

effective as of the day and year first written above.

ATTEST: Comcast Cablevision of Panama City, Inc.
e a
Title:_ SvP
 ATTEST: Gulf Power Company

Confidential-Business Proprietary
Information FCC EB Docket No. 04-381

GulfPowerEthbitB .
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EXHIBIT A
DESCRIPTION OF CATV SERVICE AREA

Name of Company Comcast Cablevision of Panama City

For Agreement Dated _March 17, 1995

A description of the geographical boundaries of the Agreement by Township, Range an
Section: ’

That part of Bay County, Florida lying Southerly of North Bay;
Easterly of West Bay and St. Andrews Bluff; Northerly of East
Bay; and lying South and West of a line which begins at a point
where the North boundary of Section 1, Township 3 South, Range 14
West intersects North Bay, thence North along the West boundary
of Section 31, Township 2 South, Range 13 West, and an extension
thereof to the Northwest corner of Section 7, Township 2 South,
‘Range 13 West, then East along the North boundary of said Section
7 and an extension thereof to the Northeast corner of Section ¢,
Township 2 South, Range 12 West; thence South along the East
boundary of said Section 9 and an extension thereof to the
Southeast corner of Section 33, Township 4 South, Range 12 West;
then West along the South boundary of said Section 33 to a point
where said line intersects East Bay, and,

Also, Woodlawn Subdivision, being a part of Section 28, Township
3 South, Range 15 West, and,

Also, U.S. Naval Reservation located in Section 33, Township 3
South, "'Range 15 West and in Sectionm 4 South, Range 15 West, all
in Bay County, Florida. .

ATTEST: : Comcast Cablevision of Panama City, Inc.
Title. ~_ SME Y
ATTEST: ' Gulf Power Company

Vi Presidﬁ C\WH Operations

{SSISTANT SECRETARY

 Confidential-Business Proprietary
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SEPARATION OF SERVICE DROPS

ONLY =T NER SEPACE CROP
CONDUZTORS ARE TO BE
ATTAC-ED TO THE SERWICE

-
/— CPC SERVICE DROP
MAST.
A ﬁ
dt — 8
—-—c‘:)< r—— 5 i
0.
B +
\ S HOOK COMMUNICATION SERVICE DROP

GROUND LEVEL

MK 60 NESC APPUCABLE
ok - REFERENCE SECTION
A 40 NCHES TABLE 238-1, 238-8
235 ¢t
B 12 INCHES " EXCEPTION @
235 ¢1
< 12 INCHES _ EXCEPTION ()
D 12 INCHES CPC REQUIREMENT
, Confidential-Business Proprietary
€ 9.5 FEET MIN. TABLE 232-1 ! Information FCC EB Docket No. 04-381
F 18 INCHES 234 C3 ‘ 1
NOTE: 1. CLEARANCE IS THE CLEAR DISTANCE BETWEEN TWO ORUECTS 002328 COM
MEASURED SUFACE-TO-SURFACE N
oaTE _ 5/79/92 GULF POWER COMPANY PLATE _
enc P8 oy &L % 1 11718704 ' ‘

speeovep L L
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SEPARATION AT POLE
PARALLEL FACILITIES

R

CPC CASLE OR NEUTRAL \

A\ .

P
F

>
Comension | RequikEh’ T NESp AePUGKSLE |
(LETTER) CLEARANCE REFERENCE SECTION
A | 4Q INCHES TABLE 238~1, 238-8
8. 12 INCHES GPC REQUIREMENT
¢ 12 INCHES " GPC REQUIREMENT

NOTE.:. 1. CLEARANCE IS THE CLEAR DISTANCE BETWEEN TWO OBJECTS

MEASURED SUFACE-TO—SURFACE

Confidential-Business Proprietary
| nformation FCC EB Docket No. 04-381
}

e S/ GULF POWER GOMPANY T row
f::.: ,E LW . C—é .
002329 COM
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w

JOINT USE CONSTRUCTION

TYPICAL SINGLE TRANSFORMER INSTALLATION
7.2 KV CONSTRUCTION

~

1 FWWWMEL&M .
16" FROM THE BOTTOM OF THE TRAMSFORMER
TANK, THEN 40" REQUWRED SPACING FROM
THE CONOUCTOR SHALL SUPERCEDE THE
0" SPACING FROM THE BOTTOM OF “HE
TRANS!"RHERTM

% mﬂ(WSTNOTBCLESSWH‘MﬂCAL
CLEARANCE

1 THE DIVENSIONS OF THIS PLATE DO NOT .
SUPERCEDE ANY APPLICABLE NATIONAL E1ECTRICAL i Confidential-Business Proprietary
SAFETY CODE REQUIREMENTS. | Information FCC EB Docket No..04-381

4. THIS IS A TYPICAL ATTACHMENT AND MAY NOT
APPLY 1N ALL CASES

| 002330 COM

oam /B GULF_POWER COMPANY PLATE
R8. cLw s/28/%2 ) . ) -
by /420 C-3
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: JOINT USE CONSTRUCTION
TYPICAL ATTACHMENT OF CATV DISTRIBUTION SYSTEMS TO
GPCO POLES TYPICAL OUTDOOR LIGHT INSTALLATION

oy &0 (b

4

UGHT SHOWN M THIS QUADRANT FOR
CLARITY. THE BOLT FOR THE UGHT
SHALL HAVE A 2 IN. CLEARANCE FROM
THE HEAREST METAL PART.

Confidential-Bus i
' . usiness Propriet
i Information FCC EB Docket No. 04-83?,1

002331 COM

L

o.
m(!) CLEARAMCE 15 THE CLEAR OISTANCE BETWEEN TwO

OBLECTS WEASURED SURFACE~TO—SURFACE.
LD\./ : (2) THIS 1S A TYPICAL ATTACHMENT AND MAY HOT APRLY
W ALL CASER. -
1 oap _W24/= - GULF POWER COMPANY PLATE
o L ¥ LW 8/30/88 $/25/88 £/1 /92 .
APPROVED ‘é@ . 3/2m/e4 1076788 3/23/84 ' 0-4
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GROUNDING CONNECTIONS

™

i
1
i

GPC POLE GROUND

YA&( OR HCUTRAL
=l
=

: FOREIGN COMMUNICATION
COMMUNICATION CABLE ¢
BOND

ViRE \\_:-

l !

P

i

B

|+

I FOREIGN COMAUNICATION
GROUND LINE -

1/ EQUIPHENT

{
/

COMMUNICATION EQUIPHENT BOMD
KLOW GROUND UINE

Confidentizl-Business Proprietary
{nformation FCC EB Docket No. 04-381

t

1002332 COM
YO GULF_POWER GOMPANY PLATE
RE EL W ’ .
oG ——ﬁ} C-5
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JOINT USE CONSTRUCTION
MINIMUM CLIMBING SPACE THROUGH COMMUNICATION CIRCUITS

24" WIN, [ 24° uin

T.Y. BROP WRE

SEPARATION SETWEEN VERTICAL RUH, INCLUDING

POWER SYSTEM VERTICAL RUN DR GROUND WRE STAPLES OR OTHER DEWCES USED M FASTENING
1T 10 THC POLE AND COMMUNICATION DRIVE HOOK
SHALL BE AT LEAST 2 WCHES MEASURED IN ANY
OIRECTION.

24° MIN. l 24" uIN,

T.V. DROP WRE

" Confidential-Business Proprietary
I hcif‘;?n:a:on ¥CC BB Docket No. 04-381

AU COMMUNITY ANTENNA TV, SERVICE ! J
DROPS TO 6C MADE HO LESS THAN 247 v ;
OTHER CENTER UNE

OIRECTION FROM :
002333 COM |

OF POLE

NOTE: (1.) THE DIMENSIONS OF THIS PLATE DO NOT SUPERSEDE ANY
NATIONAL ELECTRICAL SAFETY CODE REQUIREMENTS.

(2) THIS IS A TYPICAL ATTACHMENT AND MAY NOT APPLY IN ALL CASES.

o _o/aam GULF_POWER COMPANY . e
S

~ MW.T, 1/24/81 -
iy =¥ /T C-6

=4
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SEPARATION OF DOWN GUYS

GPC SPAN GUY -\
Nl

A

COMMUNICATION CABLE -\

N S

/.ovc DOWN GUY

SEE NESC 284a-D FOR
RULE ON DOWN CUYS

COUMUNICATIONS DOWN CUY CAN NOT
CONTACT CPC DOWN GUY.

SEE NESC 204€ FOR RULE ON .
GUY GUARDS “EXPOSED TO' PEDESTRIAN
TRAFFIC® ‘

TABLE 238—1, 238-8 |

8 4 FEET GPC REQUIREMENT

OIMENSION B BASED ON ANCHOR HOLDING POWER AND CONE OF INFLUENCE
OF ADJACENT ANCHORS.

1 Confidential-Business Proprictary
¢ Information FCC EB Docket No. 04-381

002334 COM
—— —— }
oare /3702 [ GULF POWER COMPANY PLATE .
i e B C-7
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NOTE:

COMMUNICATION CLEARANCE TO -
BE 40° FROM TOP OF RISER SHIELD
AND GPC CONDUCTOR BRACKET, WHICHEVER IS

' SERARATION-AT POLE
UNDERGROUND: RISERS -

LOWEST., »
‘ /—— TOP OF RISER SHIELD
4o°
. COMMUNICATION 'couPANYi'i/ " ,
‘ ‘ ; Confidentizl-Business Proprietary
. Information FCC EB Docket No, 04-381
|
NOTE: 1. CLEARANCE IS THE 'CLEAR DISTANCE BETWEEN TWwO :
- OBJECTS MEASURED SURFACE—TO-SURFACE. .
. 002335 COM
oare __SM/m2 GULF POWER COMPANY PLATE
B eELw ' . .
NG - -
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COMMUNICATION/SIGNAL TYPE A'f'TACHMENT
C.A.T.V. POWER SUPPLY INSTALLATION

)J

= .
)
e -}
w
.
—— 00 CAT.Y. CABLE ,
T NON-HETALLIC CONDUT.
NSTALLED ANO OWNED BY CA TV ‘_Tm &
TELEPHONE CABLE
€SN STAND. SHAL 6€ BONRED TO T
' &mm. ¥ bise
. ' CATY. CABE PROTECTED BY MOULDING OR
> WEATHERPROOF TASCONMNECT - '
SWTCH WTH THERMAL OVER~ —" OTHER ME BETeD
LOAD PROTECTION IMST. ) CHANICAL cnou
AND OWNED BY CAT.V. »
COMPANY, | o |
- = POWER SUPPLY CABINET WSTALLED AND OWHED
— BY CALY. COMPANY {ALTERNATE POSITION ABOVE
—-= GABLE OFTIONAL WITH CAT.V, COMPANY).
SWICH MO CABNET SHALL BE GRONDED.
SROUND I3 HOT FRESST THEN CATY. COMPARY
MINBIUM OF 15' : SMALL INSTALL ONE. |
e - i Confidentisl-Business Prupﬁetrn.\'ay1
| " |nformation FCC EB Docket No. 03
I 1
: 002336 COM
oate _S/\8/82 . _GULF POWER COMPANY F‘LATE..
s, w
o | _9s23/84 = i
ADODINAT C g

Gulf Power Exhibit 8
Page 29




R
»

BONDING OF PADMOUNT TRANSFORMER
TO COMMUNICATION COMPANY FACILITIES

TELEPHONE OR CATY

CULF POWER CO. GROUND WIRE
COMPANY PEDESTAL ‘

GROUND. N ////\\\4
7 A e
TRRY | o

FESSGARAIA R
PN < ?\“/‘/\‘//\,)\/,\&/@\/4/}' VA 4 COMMUNICATION COMPANY ST NOT
| DT s TR S i tels
LR {\\- NANAS . SHOULD CONNECT 7D oPe SRouD
e M '

PREFERRED LOCATION OF GROUND ROD.

OR CATY
COMPANY GROUND WARE

ISOMETRIC VIEW OF TRANSFORMER PAD
SHOWING GROUNDING DETAIL

BONDING SHOULD BE PROVIDED BETWEEN
ALL ABOVE GROUND POWER AND .
COUMUNICATIONS APPARATUS (PEDESTALS,
TERMINALS, APPARATUS CASES, TRANSFORMER
CASES, ETC.) THAT ARE SEPARATED BY

A DISTANCE OF 6 FEET OR LESS.

(REF: 1993 NESC, SECTION 35, ARTICLE 350.F)

£ EROUME ROD- CANHOT 8E LOCATED,

| COMMNEINICATION COLPANY WILL CONTACT

GULF POWER COUPANY. :

THE COMMUMCATION 'COMPANY WILL NOT
OIG UNOER TRANSFORMER PAD OR ENTER
TRANSEORMER COMPARTMENT WHILE
ATTEMPTING TO LOCATE GROUND ROD.

E[FRm LOCATION OF GROUND ROD

COMPANY GROUND WIRE &
TELEPHONE OR CATY

COMPANY PEDESTAL

_Confidential-Business Proprietary
. information FCC EB Dockst No. 04-381

TOP VIEW OF TRANSFORMER PAD !
SHOWING GROUNDING DETAIL :

002337 COM
e GULF POWER _COMPANY pLATE
eng RS ory & L W R 11~23-94 ) A T
APPROVEDﬂFl ’ i C-10 '
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JOINT USE CONSTRUCTION

SEPARATION OF CQA%W!CATTON CABLES
GULF POWER CO, FACLITIES

( DO NOT ATTACH
o COMMUNICATION CABLES o
| ABOVE THIS LABEL
NOTE—--—-[-L -J_]__.._

STORE CODE # 09-5550~4

THIS POLE MARKING LABEL SHOULD BE INSTALLED ON ANY POLE WHERE
COMMUNICATION CABLES COULD ATTACH. REFER TO SPEC PLATES #C-1, C-2.
C-3, C—4, C~5, C~7, C~8, AND C—9 FOR POINT OF ATTACHMENT.

NOTE 1. BOTTOM UNE OF POLE MARKING LABEL SHOULD BE ON THE 40" MARK
AND SHOULD BE INSTALLED WHERE IT WILL BE VISIBLE FROM THE STREET.
2. SEE ENGINEER COMCERNING ANY REQUEST OF ADDITIONAL POLE HEIGHT

ON 45 AND ABOVE POLES.

i Confidential-Business Proprietary
Iofonmation FOC EB Dockat No, 04-381

002338COM -

‘ POLE -
! SIZE A B c

: l c 35 6' 40" 9'-4"

. ' B * -
__hj; { 40’ 8.5' 407 {11'-10"

45" | 13 400 116'-4"
o 53 GULF POWER COMPANY | PLATE
oK .l.D.M.g‘”,l €L W el
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EXHIBIT 2

DOCKET NO. 060173-EU

AFFIDAVITS




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Proposed amendments to rules
regarding overhead electric facilities
to allow more stringent construction
standards than required by National
Electric Safety Code.

DOCKET NO. 060173-EU
FILED: August 18, 2006

STATE OF FLORIDA )
) AFFIDAVIT OF Robert A. Shireling III
COUNTY OF HILLSBOROUGH )

BEFORE ME, the undersigned authority, personally appeared Robert A. Shireling III who,
being first duly sworn, deposes and says:

1. My name is Robert A. Shireling III. I am currently employed by Tampa Electric
Company (“TECO’) as Manager, Distribution Engineering & Standards. My business address is
702 N. Franklin St, Tampa, Fl., 33602. My responsibilities include Distribution Engineering and
Standards. Ihave personal knowledge of the matters stated in this affidavit.

2. I received a Bachelor of Science degree in Engineering from the University of South
Florida in 1981. I am a registered professional engineer in the State of Florida (license no. 41207).
I have been employed by TECO in positions of increasing responsibility for the past 25 years. I
have experience in all aspects of TECO’s distribution system including distribution engineering and
design, operations and management, and staff support.

3. TECO owns approximately 300,000 distribution poles, approximately 202,000 of
which bear third-party attachments. With respect to the Joint Reply Comments of the Investor-
Owned Utilities (“Joint Reply Comments”), I have reviewed the information and graphs included in
Section III of the Joint Reply Comments and attest that the analysis presented therein is true and
correct. The wind loading effect of third-party pole attachments creates stress on utility poles.
Third-party pole attachments play a significant role in pole line design due to the wind loading that
they cause on the pole line. Up to 40% of the pole loading on a typical pole line can be caused by
third-party attachments. In order to accommodate these attachments, the Commission has
reasonably and appropriately determined that a strengthened infrastructure is needed and not just
extra space that may happen to be available on a pole.

Affiant says nothing further.
Relbes & helle

Robert A. Shireling I~ N\

4.




SWORN TO AND SUBSCRIBED before me this (7 day of AUG uwst 2006, by
Robert A. Shireling ITI, who 1s§§ersonally known to mg or who has produced
(type of identification) as identification and who did take an oath.

Notary Public, State of Florida

My Commission Expires:

gt 'u.% Notary Public State of Florida

2 Tania Pinto

a4 & My Commission DD48g680
Z2orns”  Expires 11/13/2009




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Proposed amendments to rules
regarding overhead electric facilities
to allow more stringent construction
standards than required by National
Electric Safety Code.

DOCKET NO. 060173-EU
FILED: August 18, 2006

S N’ N N’ N S

STATE OF FLORIDA )

COUNTY OF %\KM\ g

BEFORE ME, the undersigned authority, personally appeared Michael G. Spoor who, being
first duly sworn, deposes and says:

AFFIDAVIT OF MICHAEL G. SPOOR

1. My name is Michael G. Spoor. I am currently employed by Florida Power & Light
Company (“FPL”) as Director, Distribution System Performance. My business address is 9250 W.
Flagler Street, Miami, Florida 33174. My responsibilities include Product Engineering, Distribution
Standards, and Reliability Engineering. I have personal knowledge of the matters stated in this
affidavit.

2. I received a Bachelor of Industrial Engineering degree from Auburn University in
1989. Additionally, I received a Master of Business Administration degree from Nova Southeastern
University in 1998. [ am a registered professional engineer in the State of Florida (license no.
51547). T have been employed by FPL in positions of increasing responsibility for the past 17 years.
I have experience in all aspects of FPL’s distribution system including distribution engineering and
design, operations and management, and staff support.

3. FPL owns approximately 1.1 million distribution poles, approximately 750,000 of
which bear third-party attachments. With respect to the Joint Reply Comments of the Investor-
Owned Utilities (“Joint Reply Comments”), I have reviewed the information and graphs included in
Section III of the Joint Reply Comments and attest that the analysis presented therein is true and
correct and was prepared under my supervision and control. The wind loading effect of third-party
pole attachments creates stress on utility poles. Third-party pole attachments play a significant role
in pole line design due to the wind loading that they cause on the pole line. Up to 40% of the pole
loading on a typical pole line can be caused by third-party attachments. In order to accommodate
these attachments, the Commission has reasonably and appropriately determined that a strengthened
infrastructure is needed and not just extra space that may happen to bg availablg,on fole.

4. Affiant says nothing further.

Michael G/S(poor



SWORN TO AND SUBSCRIBED before me this ﬂ day of QM9_Q§t

Michael G. Spoor, who is personally known to me or who has produced
of identification) as identification and who did take an oath.

My Commission Expires:

.
3

WRY P,
o g
N %

.
X

orndt

Notary Public State of Florida
Jamie A Patterson

My Commission DD525050
Expires 03/05/2010

2006, by
(type

Notary Public, State of Florida



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Proposed amendments to rules
regarding overhead electric facilities
to allow more stringent construction
standards than required by National
Electric Safety Code.

DOCKET NO. 060173-EU
FILED: August 18, 2006

Nt N N N N N

STATE OF FLORIDA )

) AFFIDAVIT OF ALAN G. MCDANIEL
COUNTY OF ESCAMBIA )

BEFORE ME, the undersigned authority, personally appeared Alan G. McDaniel who, being first
duly sworn, deposes and says:

1. My name is Alan McDaniel. I am currently employed by Gulf Power Company as Project
Services Manager. My business address is One Energy Place; Pensacola, FL 32520-0302. My
responsibilities include the Corporate Emergency Management Center, distribution, engineering and
construction skills development, and joint use matters. I have personal knowledge of the matters stated in this
affidavit.

2. I received an Electrical Engineering degree from the University of Florida in 1981.
Additionally, I received a Masters in Business Administration degree from Colorado State University in 2006.
I have been employed by Gulf Power Company in positions of increasing responsibility for the past 26 years.
I have experience in all aspects of Gulf’s distribution system including distribution engineering and design,
operations and management, and staff support.

3. Gulf Power owns approximately 250,000 distribution poles, approximately 170,000 of which
bear attachments owned by entities other than Gulf Power. With respect to the Joint Reply Comments of the
Investor-Owned Utilities (“Joint Reply Comments”), the wind loading effect of third-party pole attachments
creates stress on utility poles. Third-party pole attachments play a significant role in pole line design due to
the wind loading that they cause on the pole line. Pole loading on a typical pole line is contributed to by
third-party attachments. In order to accommodate these attachments, the Commission has reasonably and
appropriately determined that a strengthened infrastructure is needed and not just extra space that may
happen to be available on a pole.

4, Affiant says nothing further. /4 Z /% M/ ; y &VM
v

Alan G. McDaniel

SWORN TO AND SUBSCRIBED before me this 18" day of August 2006, by Alan G. McDanie],
who is personally known to me or who has produced GULE Paukl ;b BA DS E  (type of identification) as

identification and who did take an oath.
Brsme Yue /Qd/ Sua el

Notary Public, State of Florida

My Commission Expires: 6 4/7¢ /2009

Pk SRAMENYE HOLSINGER
47 4% 3 -/ COMMISSION # DD 401210
L FXPIRES: Aprl 0, 2008

LI Borce! Tone Noty Pubke Undenwrlas




