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DIRECT TESTIMONY OF STEPHEN A. STEWART
ON BEHALF OF AARP
PROGRESS ENERGY FLORIDA, INC.

DOCKET NO. 060658-E1

Please state your name, address and occupation?
My name is Stephen A. Stewart. My address is 2904 Tyron Circle, Tallahassee,

Florida, 32309. I am testifying as a consultant to AARP in this docket.

Please describe your educational background and business experience?
I graduated from Clemson University with a Bachelor of Science degree in
Electrical Engineering in December 1984. I received a Master’s degree in

Political Science from Florida State University in August 1990.

From January 1985 to October 1988, I was employed by Martin Marietta
Corporation and Harris Corporation as a Test Engineer. In July 1989, I accepted
an internship with the Science and Technology Committee in the Florida House of
Representativeé. Upon expiration of the internship I accepted employment with
the Office of the Auditor General in August 1990, as a program auditor. In this
position I was responsible for evaluating and analyzing public programs to

determine their impact and cost-effectiveness.
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In October 1991, I accepted a position with the Office of Public Counsel (“Public
Counsel”) with the responsibility for analyzing accounting, financial, statistical,
economic and engineering data of Florida Public Service Commission
(“Commission”)-regulated companies and for identifying issues and positions in
matters addressed by the Commission. I left the Public Counsel‘ in 1994 and

worked as a consultant for the Florida Telephone Association for one year.

Since 1995 I have been employed by two privately held companies, United States
Medical Finance Company (“USMED”) and Real Estate Data Services Inc. I
worked with USMED for approximately four years as Director of Operations. I
founded Real Estate Data Services in 1999 and I am currently its President and
CEQ. In June 2006 I purchased Commercial Print and Copy, a business located

in Tallahassee, Florida.

Over the last ten years I have worked for the Public Counsel on a number of
utility related issues. In the last several years I have also served as a consultant to,

and provided testimony for, AARP.

Have you previously testified before the Florida Public Service Commission?

Yes. I have filed testimony with the Commission on ten occasions.
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Have you prepared an exhibit detailing your qualifications and experience?
Yes. I have attached Exhibit _ (SAS-1) which details my qualifications and
regulatory experience.

What is the purpose of your testimony?

The purpose of my testimony is two-fold. First, I provide a brief analysis of the
case relying on the evidence that has been filed to date. My analysis indicates that
the Office of Public Counsel, through the testimony of its witness Dr. Robert L.
Sansom, has made a compelling, and seemingly incontrovertible, case that
Progress Energy Florida, Inc. (“PEF”) charged its customers at least $143 million
in unnecessary, imprudent and therefore excessive fuel charges during the period

1996-2005.

Second, I provide a recommendation that urges this Commission to impose upon
PEF a financial penalty in an amount sufficiently large to discourage it in future
cases from intentionally benefiting its parent/affiliate companies at the expense of
its customers and in violation of its statutory obligation to provide the most
efficient service to its monopoly customers. I believe this Commission should
provide PEF, and all Commission price-regulated companies, with a clear
disincentive to conduct that intentionally harms their customers to the financial
advantage of affiliates or their own shareholders. If utilities are merely required
to return the financial fruits of their intentionally imprudent behavior when it is

later found out, I would argue that there is, in fact, an economic incentive for
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them to engage in conflict of interest purchasing because they will perceive no
financial downside to doing it.
In 1991 this Commission penalized Gulf Power Company 50 basis points on its
authorized return on equity for mismanagement in connection with certain
“corrupt practices” that took place at that utility for eight years during the 1980s,
a penalty that was subsequently upheld by the Florida Supreme Court. The size
of PEF’s financial injury to its customers in this case, conduct that took place over
at least 10 years, dwarfs the injury felt by Gulf Power Company’s customers. The
Commission imposed the penalty on Gulf Power Company “as a message to
management that the kind of conduct discussed above, which was endemic for at
least eight years at this company, will not be tolerated for public utilities which
operate in Florida.” I believe this Commission has a duty to send PEF a
“message” that it will not tolerate the self-serving overcharges involved in this
case.

THE EXCESSIVE FUEL EXPENSE
Q. How did you conduct your analysis in this case?
A. I read and analyzed the various petitions and motions filed by the OPC
and PEF. This included the Citizen's Petition filed with the PSC on August 10,
2006, PEF's motion to dismiss filed on August 30, 2006, and the Citizen's
Memorandum in Opposition to PEF's motion to Dismiss. I also read and analyzed
the testimony filed by OPC witnesses Merchant and Sansom. And finally, I
reviewed the relevant discovery filed in this case and other independent

documents.



10

11

12

13

14

15

16

17

18

19

20

21

22

Q. What does your analysis of the evidence indicate?

A. After reviewing the case materials, I have concluded that the evidence
shows PEF built two coal plants in 1984 and 1985 specifically designed to burn
two different types of coal: bituminous and sub-bituminous. However, when one
type of coal, Powder River Basin sub-bituminous, later became the clearly lower
priced alternative, PEF failed to take advantage of the power plants’ design fuel
specification so it could pass the fuel savings associated with the sub-bituminous
coal on to its ratepayers. Instead, PEF intentionally continued to purchase higher
cost bituminous and synthetic fuel, to the clear advantage of its corporate parent
and affiliates. According to OPC witness Sansom, the excessive fuel cost
resulting from the failure to purchase the least-cost coal was $143.5 million,

excluding interest.

Q. What evidence indicates PEF built two plants in the early 1980s
designed to burn two types of coal?

A. First, the operating instructions authored by the manufacture of CR4 and
CRS indicate that the plants were specifically designed to burn a 50/50 mix of
bituminous and sub-bituminous coal. See Exhibit  (SAS-2) And second,
numerous correspondences addressing the site certification of CR 4 and 5
reference the ability of the plants to burn the two types of coal. For example, in a
letter from a principal engineer with Electric Fuels Corporation, dated April 14,

1978, the engineer shares with Mr. Vierday of the Environmental & Licensing
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Affairs Department of PEF comments about the site certification of CR 4 and 5 by

PEF submitted to EPA. The comments include the following:
Our plan has always been, and continues to be, to diversify our coal
supply by bringing it from different geographical areas of the country. For
the subject supply of low-sulfur coal, this includes both eastern and
western coals. The bituminous coals from the Appalachian area from the
Eastern United States and from the Western States of Utah and Colorado,
and the sub-bituminous coals from Wyoming currently appear to be the
most attractive from a cost and availability standpoint.

The complete document is at Exhibit (SAS-3).

Q. Did PEF's motion to dismiss OPC’s petition in this case argue that the
plants in question were not designed to burn two types of coal?

A. No.

Q. What evidence indicates that PEF should have switched to the lower
cost Powder River Basin (PRB) sub-bituminous coal in 1996?

A. The most convincing evidence that PEF should have taken advantage of
the low cost PRB coal is that it was less expensive on a delivered, BT U-basis than
the bituminous coal and synfuel it was purchasing from its affiliates and others.
The wisdom of switching to PRB coal in 1996 is reinforced by the actions of
other utilities during this time period. Data from the filed FERC Forms 423 show
that Georgia Power, Alabama Power, Gulf Power, Mississippi Power, and TECO
all were purchasing PRB coal and passing the cost savings to their customers
during this period of time in question here. Exhibit ~ (SAS-4) shows the

information reported in the FERC Forms 423. Additionally, it is important to
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note that many of these other utilities had to make capital improvements to
existing plants so that the PRB coal could be used. PEF had no such impediment

to burning the PRB coal because CR 4 and 5 were specifically designed for these

- fuels.

Q. Did PEF's motion to dismiss OPC petition argue that PRB coal was

not the lower cost alternative during the time period in question?

A. No.

Q. Given your analysis, what do you think the Commission should do in
this case?

A. I think the Commission should do for consumers exactly what it has done

for utilities over the last three years. Over the last three years utilities have
petitioned the Commission to pass through significantly increased fuel costs that
have been blamed on market forces that are out of the control of the utilities. Now
we find that for 10 years when the free-market favored the consumers, PEF failed
to look out for the consumers' best interest for reasons that appear solely related to
increasing the bottom lines of its parent corporation and several affiliates. I
believe basic fairness, and fundamental regulation, dictate that the PEF ratepayers
receive a refund equal to the excessive fuel costs, plus accrued interest, as well as
the imposition of a penalty large enough to deter PEF from engaging in this type

of self-serving fuel purchasing practice in the future.
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Q. How much of refund should the PEF ratepayers receive?
A. I have not conducted an independent analysis on the required refund.
However, I have reviewed the amount testified to by OPC witness Sansom

Merchant and I am comfortable with his recommendation.

Q. Do you have any basis for challenging the interest calculation made by
OPC witness Merchant?

A. No. The interest calculation for fuel adjustment under and over recoveries
is fairly straightforward and simply involves applying the applicable commercial
paper rate of interest to whatever the outstanding balance is for the successive
time frames being considered. The appropriate level of interest is essentially a
“fallout” number that is dependent upon the level of overcharges the Commission
finds. I do not have any basis, however, for criticizing Ms. Merchant’s

calculations.

Do you believe that paying interest on the overcharges that are alleged by Dr.
Sansom is a sufficient inducement for PEF not to engage in the similar
behavior in the future of overcharging its customers by not buying the least-
cost fuels available to it?

No, I do not. The payment of interest merely recognizes the time value of money
and is integral to virtually all situations in which the Commission finds that a
regulated utility appropriately either overcharged or undercharged its customers

during the course of a cost-recovery clause hearing. If PEF is not required to pay
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interest on whatever the overcharges are found to be in this case, then it still
would have benefited itself, at the expense of its customers, by receiving an
interest-free loan from those customers. The payment of interest cannot be
considered a “penalty.”

On the other hand, if the Commission finds that PEF either (1) intentionally
overcharged its customers by buying affiliated-supplied bituminous coal or
synfuel instead of lower-cost sub-bituminous coal, which I believe is the case, or
(2) that the overcharges resulted by more benign PEF mismanagement, then I
believe the Commission must impose a financial penalty of sufficient size to deter
PEF from engaging in behavior resulting in these overcharges again. In my
opinion, the requirement for a penalty, and its amount, should be significantly
greater if PEF’s self-serving behavior was intentional, not just inept. Again, I
believe PEF’s decision to continue purchasing affiliated coal instead of the less
expensive PRB sub-bituminous coal was clearly intentional and that its decision
was motivated by a desire to increase its corporate parent’s and its affiliates’

profits.

PEF’S IMPRUDENCE
Please summarize the key findings of Dr. Sansom that you believe
demonstrate PEF’s imprudence and the resulting need for a penalty to deter
future such behavior.
First, I believe Dr. Sansom’s testimony and supporting exhibits conclusively

demonstrate that the CR 4 and 5 units were specifically designed to burn a
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“design basis” fuel consisting of a 50/50 blend of bituminous and sub-bituminous
coals. Dr. Sansom’s exhibits supporting this finding consist primarily of
engineering documents stating this fuel specification, as well as the Department of
Environmental Regulation’s (“DER”) operating permit requiring it. There should
be no doubt by this Commission with respect to the fact that CR 4 and 5 have
always been physically and operationally capable of burning 50/50 blend of

bituminous and sub-bituminous coals.

I accept Dr. Sansom’s expert opinion that PEF’s decision not to burn the 50/50
design basis fuel blend in the 1980°s had no adverse economic consequences on
the utility’s customers because bituminous coal was then more economical than

sub-bituminous coal.

I also accept Dr. Sansom’s expert opinion that by the early 1990’s certain
developments in the mining of sub-bituminous coal led to it becoming a more
economical choice than bituminous coal. Ilikewise accept Dr. Sansom’s
conclusion that this shift in pricing for sub-bituminous coal and its transportation
was (1) “widely disseminated within the coal and utility markets and industries at
the time;” (2) “that numerous utilities in the Midwest and Southeast shifted from
bituminous coal to sub-bituminous coal to take advantage of the clear opportunity
to lower fuel costs that sub-bituminous coal afforded them;” (3) that PEF knew, or
should have known, about the price shift at the time other utilities were taking

advantage of it; (4) that “for a full decade after it should have shifted to a 50%

10
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Powder River Basin (PRB) sub-bituminous coal blend with bituminous coal, PEF
continued to burn bituminous coal and a product of bituminous coal treated with
oil called synthetic fuel or ‘synfuel’,” which synfuel PEF frequently purchased
“from companies in which its parent, Progress Energy, Inc. held ownership
interests;” and (5) that during the 1996-2005 time frame, “sub-bituminous coal
was available from the Powder River Basin of Montana and Wyoming at
delivered prices via the water route to Crystal River Units 4 and 5 cheaper than

either the bituminous coal or the synfuel that PEF purchased.”

Earlier you said you believed PEF’s fuel overcharges were intentional, which
conduct you said compelled a significant penalty. What basis do you have
for concluding that PEF’s overcharges were the result of intentional acts?

I believe PEF had a continuing obligation to provide its customers with electric
service based on the least-cost fuels reasonably available to it. As demonstrated
by the recent fuel adjustment hearings, generating fuels comprise a very large
percentage of both a utility’s operating costs and its customers’ total monthly
bills. Competent utility management must necessarily always be alert to
opportunities to reduce its fuel costs consistent with fuel supply security. As
demonstrated by Dr. Sansom’s testimony and independent documents I have
examined, PEF either knew, or reasonably should have known, that it could have
purchased PRB sub-bituminous coals for CR 4 and 5 at a lower delivered cost
than what it was paying for either the bituminous coal or synfuel it was

purchasing primarily from affiliates during the 1996-2005 time frame. At least as

11
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early as 1996, PEF essentially came to an economic, ethical, and regulatory fork
in the road where it was required to test the interests of its customers versus those
of its affiliated companies. In simple terms, PEF was faced with either
purchasing the lower cost PRB sub-bituminous coals for CR 4 and 5 to the clear
benefit of its customers or with continuing the practice of fueling those uﬁits with
higher cost coal and synfuel purchased from, and often transported by, affiliated
companies. Unfortunately, PEF chose to benefit its affiliates by continuing to
purchase the higher cost fuels. As I said earlier, PEF’s course of action was
contrary to that of many other utilities that elected to switch to the less expensive
sub-bituminous coal, even when doing so required expensive capital
improvements to their generating units to accommodate burning the sub-
bituminous coal. Again, PEF designed CR 4 and 5 to sub-bituminous coal and
could have burnt it immediately with no plant modifications. It appears to me that
PEF was playing a “zero-sum” game and that it chose to ignore its customers’

interests in order to help itself.

What do you mean?

A. As best I can tell from the evidence contained in the prefiled testimony
and discovery to date, PEF could have exclusively bought its affiliates’
bituminous coal and synfuel during the 1996-2005 time frame, or it could have
bought lower-cost sub-bituminous coal from non-affiliated companies sufficient
to provide the 50/50 design fuel mix, but it could not simultaneously do both.

PEF’s fuel purchasing alternatives did not present it with a “win-win” situation

12
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whereby it could continue buying from its affiliates, while at the same time
benefiting its customers. Rather, buying bituminous coal and synfﬁel from its
affiliates benefited them by giving the sales revenues to those companies, as well
as the transportation revenues to the affiliated companies carrying or handling
these fuels, while also providing substantial synfuel federal tax credits to PEF’s
parent and other affiliates. This situation, in my view, was somewhat like
dividing a dessert pie: The more PEF took for itself by way of affiliate fuel
purchases, the less there was available for the benefit of its customers.

I believe PEF had an ethical and legal obligation to provide its customers with the
least-cost electrical service possible by seeking out the lowest-cost fuels for CR 4
and 5 that it could safely burn. In order to help its corporate parent and affiliates,
PEF had to hurt its customers, and it elected to do so. Instead of serving its
customers first, I believe PEF elected to serve its shareholders and affiliates by

continuing to buy the higher cost fuels.

PEF PENALTY
Q. Do you have any recommendations on a penalty for PEF?
A. Yes. I think the Commission should significantly penalize PEF for their
actions in this case. To simply return to consumers the monies that were taken in
the circumstances of this case will provide no incentive for this utility to change
its behavior in the future. No penalty in this case may actually encourage PEF
and other utilities regulated by this Commission to be less aggressive in pursuing

lower cost fuel alternatives. I would recommend that the Commission impose a

13
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penalty equal to 10 percent of the overcharges it ultimately finds should be
refunded to PEF’s customers.
Q. Do you believe the Commission has the legal authority to levy a
penalty against PEF?
A. Yes, I do. I recall the Commission used its authority under Section
366.095, Florida Statutes, to penalize Gulf Power Company for mismanagement
during the early 1990s. That statute states:
The commission shall have the power to impose upon any entity
subject to its jurisdiction under this chapter that is found to have
refused to comply with or to have willfully violated any lawful rule
or order of the commission or any provision of this chapter a penalty
for each offense of not more than $5,000, which penalty shall be -
fixed, imposed, and collected by the commission. Each day that such
refusal or violation continues shall constitute a separate offense.
Each penalty shall be a lien upon the real and personal property of
the entity, enforceable by the commission as a statutory lien under
chapter 85.
Q. What did the Commission do in the Gulf Power Company case and
how do you think that decision is applicable to this case?
A. In 1990 Guif Power Company (“Gulf”) filed a rate case with this
Commission asking for an additional $26.3 million in annual revenues and a
return on equity of 13 percent. In its final order the Commission found Gulf’s
reasonable range of return on equity lay between 11.75 and 13.50 percent with a
mid-point of 12.55 percent. However, the Commission determined that Gulf’s
mismanagement in a number of areas warranted a fifty basis point reduction in the

equity mid-point used to establish annual revenues. The Commission discussed

the mismanagement issues, saying:

14
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The record is clear: Gulf Power Company admitted that corrupt
practices took place at Gulf Power Company from the early 1980s
through 1988, including but not limited to theft of company
property, use of company employees on company time to perform
services for management personnel, utility executives accepting
appliances without payment, and political contributions made by
third parties and charged back to Gulf Power Company. The
majority of the unethical/illegal activities involved Jacob Horton, the
Senior Vice President of Gulf Power Company. Mr. Horton was

killed in a plane crash on April 10, 1989.

The Commission went on to conclude that:

This record reflects a disregard for the ratepayers and public service,
however. Accordingly, we will reduce Gulf Power Company's ROE
by fifty (50) basis points for a two year period. This results in a
final ROE of 12.05%.

This final ROE is well within the parameters established as fair and
reasonable by expert testimony of record. This reduction in the
authorized ROE for a two year period is meant as a message to
management that the kind of conduct discussed above. which was
endemic for at least eight years at this company, will not be tolerated
for public utilities which operate in Florida. We have limited the
reduction to a two year period to reflect our belief that Gulf Power
has turned the corner on dealing with the extensive and long-
standing illegal/unethical behavior within the company.

(Emphasis supplied.) I have attached relevant pages of the Commission order

imposing the penalty as Exhibit (SAS-5) and the Florida Supreme Court

decision upholding the penalty as Exhibit (SAS-6).

Q.

warrants a financial penalty comparable to that imposed by this Commission

Do you believe PEF’s conduct in this case rises to the level that it

on Gulf Power Company?

A.

harm to its customers is substantially greater than that involved in the Gulf Power

Yes I do. In fact, I believe the PEF’s behavior and the resulting financial

15
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Company case and that, therefore, the need for a penalty is even greater. It is my
view that the evidence clearly indicates PEF intentionally chose to use a higher
priced fuel when a lower priced fuel was available. While a competent, well
managed utility would have purchased the least-cost coal, the fact that PEF's
parent company profited from the decision introduces a profit motive for its
actions that trumps mere incompetence and leads me to believe the decision was
indeed intentional. As demonstrated by Dr. Sansom’s testimony and exhibits,
while other utilities where retrofitting plants to take advantage of PRB coal, PEF
was "retrofitting" its permit for CR 4 and 5 by excluding the ability to burn the
less expensive design fuel, while specifying the more expensive, affiliate-supplied
synfuel. This allowed the parent company to profit at the expense of PEF’s
customers.

Q. Why do you believe this case is more egregious than the Gulf Power
Company case?

A. While this Commission found that Gulf Power Company’s management
engaged in a number of “corrupt practices” that could not be tolerated and had to
be penalized, the fact is that Gulf’s behavior had very little quantifiable direct
adverse economic consequences on its customers. By contrast, the evidence in
this case shows that PEF directly harmed its customers in the amount of $143.5
million, if you accept Dr. Sansom’s calculation, in order to benefit its parent and
affiliates by a comparable amount. If ever a case cried out for penalty to send

management a message that conduct disregarding its ratepayers and public service

16



will not be tolérated, this is it. [ believe a ten percent penalty would send that
message.

Does this conclude your testimony?

Yes.

17
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Tallahassee, FL 32309 Qualifications & Exp.

850-893-8973
SUMMARY

Over the last eleven years I have private sector business experience through the entrepreneurial development of two
companies. Prior to my entrance into the private sector, I spent approximately five years with the Florida Legislature
where I was responsible for the analysis and evaluation of financial and economic data. After graduating with an
engineering degree in 1985, I spent four years as a test engineer with government defense contractors.

PROFESSIONAL EXPERIENCE
COMMERCIAL PRINT & COPY, Tallahassee, FL 6/06-Present

As sole owner of 15 employee business my responsibility is to ensure that all functions of the business are successfully
implemented by the employees. These functions include production, customer service, and sales and marketing.

REAL ESTATE DATA SERVICES, INC., Tallahassee, FL 11/99-Present

As President of this start-up real estate marketing company, my responsibility is to ensure that all functions of the
business are successfully implemented by the employees. These functions include production, customer service, and sales
and marketing. In addition, I have a fiduciary responsibility to the shareholders.

UNITED STATES MEDICAL FINANCE COMPANY, Tallahassee, FL 1/95 - 8/98

During my employment at USMed I was involved in all major business functions of this private label credit card
company. The last two years I served as the Director of Operations reporting directly to the CEQ. My responsibilities in
this position included liaison with credit card processing vendor, on-site program implementation, financial analysis,
client support, business development and supervision of operations staff.

REGULATORY SERVICES, Tallahassee, FL 3/94- Present

As the owner of this sole proprietorship, my activities included the development and production of Utility News, a news
information service, consulting services, and real estate appraisals.

FLORIDA TELEPHONE ASSOCIATION, Tallahassee FL 3/94 - 2/95

I was responsible for developing and evaluating policy positions during rewrite of the Florida Telecommunications
statute. This included bill analysis and development of presentations to be made at legislative committee meetings.
Reported to the Executive Director of the FTA.

OFFICE OF PUBLIC COUNSEL - FLORIDA LEGISLATURE, Tallahassee, FL 10/91 - 2/94

I assisted the Public Counsel in representing the interests of the citizens of Florida before the Florida Public Service
Commission. Duties included analyzing financial, economic, and engineering data of investor owned utilities.
Represented the Public Counsel before the Public Service Commission as a Class B Practitioner and have prepared and
filed testimony on a number of occasions.

OFFICE OF AUDITOR GENERAL - FLORIDA LEGISLATURE, Tallahassee, FL 8/90 - 10/91

I assisted the Office of the Auditor General with applying auditing, management, and social science research methods for
the review and analysis of public programs to evaluate their impact, effectiveness, and operating efficiency.

HARRIS CORPORATION and MARTIN MARIETTA CORPORATION, Orlando, FL  1/85-10/88

I was responsible for engineering tasks associated with the development of Test Program Sets for digital and analog
avionics. My duties included the development of test strategy reports, diagnostic flow charts, interface requirements, and
computer source code.

EDUCATION

M.S., Political Science, 1991; Florida State University, Tallahassee, FL

Principles and Practices of Appraisal, AB - I, October 1998; The Real Estate School, Tallahassee, FL
House of Representatives Internship Program, 1990; Florida Legislature, Tallahassee, FL

B.S., Electrical Engineering, December 1984; Clemson University, Clemson, SC
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Qualifications & Exp.

Utility Regulation Experience
Stephen A. Stewart

Florida Public Service Commission, Docket No. 060038-E1: Florida Power & Light Company’s Petition for
Issuance of a Storm Recovery Financing Order.

Provided testimony on behalf of AARP and the Office of Public Counsel. The testimony disputed the level of
Storm Damage Reserve being requested by the utility.

Resolution: The case went to full hearing and I provided testimony before the Commission.

KRERARAXRARA KRR AR XA IRRX

Florida Public Service Commission, Docket No. 0S0078-E1: Petition for rate increase by Progress Energy Florida,
Inc.

Provided testimony on behalf of AARP. The testimony disputed the ROE being requested by the utility and
argued for a lower storm damage reserve than being requested.

Resolution: The case was settled by the parties prior to hearing.

IR A T TS 2 Rttt

Florida Public Service Commission, Docket No. 050045-EI: Petition for rate increase by Florida Power & Light
Company.

Provided testimony on behalf of AARP. The testimony disputed the ROE being requested by the utility and
argued for a lower storm damage reserve than being requested.

Resolution: The case was settled by the parties prior to hearing.

ThFTAR R KRR XTI AT AR R kR

Florida Public Service Commission, Docket No. 050001-EI: Fuel and Purchased Power Cost Recovery Clause with
Generating Performance Incentive Factor.

Provided testimony on behalf of AARP. The testimony disputed FPL’s entitlement to between $25 million and
$30 million in steam generator sleeving repairs as “fuel related” and, thus, recoverable through the fuel clause.

Resolution: The matter went to hearing and the Commission denied FPL recovery of the monies sought
for the steam generator sleeving repairs.
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Florida Public Service Commission, Docket No. 041272-EI: Petition for approval of storm cost recovery clause for
recovery of extraordinary expenditures related to Hurricanes Charley, Frances, Jeanne, and Ivan, by Progress
Energy Florida, Inc.

Provided testimony on behalf of SugarMill Woods Civic Association. The testimony supported an approach that
would have resulted in a sharing of prudently incurred expenses between the utility and consumers.

Resolution: The case went to full hearing and I provided testimony before the Commission
AR EKXKAARRRXIRRIR AR A R
Florida Public Service Commission, Docket No. 001148-EI: Review of Florida Power & Light earnings.

As a consultant for the Office of Public Counsel, I developed direct testimony addressing the operation and
maintenance expenses requested by FPL.

Resolution: The Office of Public Counsel and FPL settled the case before testimony was filed with the
FPSC.

IR E RS T T IE S ETEEEE 3
Florida Public Service Commission, Docket No. 010503-WS: Investigation of Aloha Utilities rates.

As a consultant for the Office of Public Counsel, I provided direct testimony filed with the FPSC that addressed
the methodology used by Aloha Utilities to project test year water consumption.

Resolution: The case went to full hearing and I provided testimony before the Commission.
KRX R FTh bR R kR kk

Florida Public Service Commission, Docket No. 000824-E1: Review of Florida Power Corporation Earnings.

As a consultant for the Office of Public Counsel, I provided direct testimony filed with the FPSC that addressed
the prudence of the Operation and Maintenance (O&M) expenses requested by Florida Power Corporation
(FPC).

Resolution: Testimony was filed with FPSC. The Office of Public Counsel and FPC settled the case before
hearing. :

AhAkhrRRrARR A h Ao hhxhkkk
Florida Public Service Commission, Docket No. 930001-EI: Tampa Electric fuel cost recovery case.
As an employee of the Office of Public Counsel, I assisted lead counsel with negotiations between TECO and

the Office of Public Counsel. The case centered around TECO’s cost recovery from consumers of fuel
purchased by a TECO affiliate.
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Resolution: The Office of Public Counsel and TECO settled the case before testimony was filed with the
FPSC.

Ahhkkh kb hhhhh kR hkhtk
Florida Public Service Commission, Docket No. 920655-WS: Investigation of Southern Utilities rates.
My responsibilities as an employee of the Office of Public Counsel included providing direct testimony,

assisting counsel with formulation of cross examination questions for utility witnesses, and assisting utility
customers during the hearing.

Resolution: The case went to full hearing and I provided testimony before the Commission.

AKARRRRIRAA KRR ReRRehkh

Florida Public Service Commission, Docket No. 920324-EI: Investigation into Tampa Electric rates.
My responsibilities as an employee of the Office of Public Counsel included providing direct testimony,

assisting counsel with formulation of cross examination questions for utility witnesses, and assisting utility
customers during the hearing.

Resolution: The case went to full hearing and I provided testimony before the Commission.

EEE R RS

Florida Public Service Commission, Docket No. 910890-EI: Review of Florida Power Corporation earnings.
My responsibilities as an employee of the Office of Public Counsel included providing direct testimony,
assisting counsel with formulation of cross examination questions for utility witnesses, and assisting utility

customers during the hearing.

Resolution: The case went to full hearing.
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UNIT DESCRIPTION

PLANT

This unit is installed as Unit No. 4 at the Crystd River Plant lacated near Crystal River,
Florida. Plant elevation is 11 feet above sea level.

Tha unit supplies steam to a GE turbine rated at 665 MW. The consulting engineer is Black &
Veatch, Kansas City, Missourd.

BOILER

This is a semi-indoor, balanced draft Carolina Type Radiant Boller designed for pulverized coal
firing. The unit has 54 Dual-Register burners arranged in three rows of nine burners each on
both the front and rear walls. Furnace dimensfons are 79 feet wide, 67 feet deep, and 201 feet

from the centerline of the lower wall headets to the drum centerline. The steam drum is 72
inches ID,

.

The maximum continuous rating is 5,239,600 Ib/hr of main steam flow at 2640 psig and
1006° F at the superheater outlet with a reheat flow of 4,344,700 lb/br at 493 psig and
1005° F with a normal feedwater temperature of 546°F, This is a 5% overpressure condition.
The full fond rating 1s 4,737,900 1b/tr of main steam flow at 2500 psig and 1005° F with 2
reheat flow of 3,959,800 Ibjbr at 449 psig and 1005 ° K with a normal feedwater temperature
of 535° F. Main steam and reheat steam temperntures are controlled to 1005° F from MCR

foad down to half foad (2,368,900 Ib/nr) by a combination of gas recirculation and spray
attemperatlon,

The unit is designed for cycling service and is provided with a full boiler by-pass system. The
unit can be operated with either constant or variable furbine throttle pressure from 63% of
{ull load on down.

The design pressures of the boiler, economizer, and reheater are 2975, 3080, and 750 psig
respectively.

Steam for boiler soot blowing 1s taken off the primary superheater outlet header. Steam for alr
heater soot blowing is taken off the secondary superheater outlet,

SCOPE OF supPLY

The major items of equipment supplied by B&W include:

--

e RBC unit pressure parts including boller, primary and secondary superheater, economizer,
and reheater.

. Fi{ty»fou: Dual-Register burners and lghters,
¢ Six MPS-B9GR pulverizers and piping to bumers,
* By-pass system including valves and piping.

o Two stages of superhent utteméaators {first stage tandem) ond one stage of reheat attem-
peratian (2 nozzles); nozzies only, no block or control valves or spray waber piping.

» Three Rothemuhle axr heaters (one primary and two secondary).

e Duets from secondary air heaters to windbox.
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Please find enclosed excerpts from Florida Power Corporation Application
for site certification in Crystal River 4 and 5. :



FPCR4/5-TSD3.1/RHTB3~2-2.1

18-859090 ON 19300Q

2/28/80
Table 3.2-2 Alternative Florida Power Corporation Performance Coals Weight Blendsj 50/50 Basis
. Type Coal 1&2 1&6 1 & 7% 25§ 4 246 2&7 6 & 7
Moisture, % 7.0 11.0 18.5 14.5 11.0 18.5 22.5
Volatile Matter, % 34.9 32.7 31.0 - 36.1 37.6 36.0 33.7
Fixed Carbon, % 49,1 45.9 42.6 . 42.4 42.0 38.6 35.5
Ash, %2 9.0 10.4 7.9 - 7.0 9.4 6.9 8.3
Carbon, % 69.1 .62.3 58.8 62.3 62.4 58.8 52.1
Hydrogen, % 4.7 4.3 3.9 4.5 4.6 4.2 3.7
Nitrogen, % 1.4 1.2 1.1 1.1 1.2 1.1 0.9
Chlorine, % 0.05 0.03 0.03 0.05 0.03 0.03 0.02
Sul fur, % 0.60 0.55 0.49 0.60 0.65 0.59 0.54
Oxygen, X% 8.15 10.22 9.28 9.95. 10.72 9.88 11.9
Gross Calorific Value, Btu/lb 12,225 11,075 10,285 10,825 10,850 10,060 8,910
Hardgrove Grindability Index 45 45 48 47 45 48 48
Ash Analysis, %
§i0y 46.0 49.0 40.2 48.4 50.9 40.7 44.3
Al,04 23.3 23.3 18.2 - 19.8 22.5 17.8 18.1
TiO, 1.0 1.0 1.0 0.8 1.0 1.1 1.0 oo w
Fe,04 7.0 6.6 7.1 6.3 5.6 5.9 5.7 Sk 3.8
Ca0 10.5 7.1 15.3 9.5 6.8 15.2 11.8 5 oE X
MgO 1.5 1.7 3.7 2.6 1.2 3.4 2.6 =228
Nag0 2.28 1.31 1.50 2.48 3.01 3.67 2.38  NEQ
K90 1.01 1.28 1.20 0.43 0.82 0.60 0.96 2 Oz ¢
504 6.1 6.2 9.3 8.1 6.3 9.9 9.8 g‘ - B
‘P05 0.44 0.24 1.1 0.55 0.28 1.24 1.00 <3 ;’;vm
L ) on )
g | >
_ ~Z

*Performance guarantee shall he bageé»onwthis blend~

* Source: Black and Vea:gh,.197§.
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1201 T SOURTHSTREET SCUTH, P < 180X 18738 ST PETE <SBURG FLORIDA 33733.(813) 866-5307

“April 14, 1978

Mr. W. W. Vierday

Environmental & Licensing Affairs Department
Florida Power Corporation

P. 0. Box 14042

St. Petersburg, Florida 33733

Dear Bud:
SUBJECT: ~"Crystal Rlver 4 and 5

Information Needs
Attached;pleaSe find further‘infotmatioﬁ relating to previous
comments on Chapter 8 of the Site Certification/EIS document.
This is in respouse -to your request of April 12, 1978, and I
have been in contact .with Project Enigineering through Frank
Fu51ck Please advise if there are’ any questlons

Very truly yours,

ELECTRIC FUELS CORPORATION

’sa Richard' L. Bourn

Principal- Englneer
RLB/jc
Attachment

ccr Mr. E. A. Upmeyer, III -
Mr. J. C. Hobbs, Jr.
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RMATIO . . to EPA
. INPUT INFORMATION FOR FPC'S RRSPONS LospOnseto

TO EPA'S COMMENTS ON CHAPTER 8
File Code: ENVIRON 2-10

L}

Qgestidn #1 ~ When in fullloperation, ;he total aﬁnual'coal requirements
for Crystal River Units 4 and 5 will be approximatély 3,300,000 touns pex
year depending on the heating valuerf the coal. Coal will-generaiiy be
provided for under.coﬁtracts of anﬁual volumes no less than that required
to meet.a unit train mévemént. fhis may be as low>as 350,090mtoﬁs annually

-

from a single source, depending on its geographical location.

() o We are only now in the process of requesting firm bids for géal supplies
. and only those parties with the ability to demonstrate proven economically
recoverable reserves and mining capability will be considered seriously as

suppliers.

In addition to our discussions with suppliers'on contractural agreements,
we will consider the possibility of taking an equity position-in the owner-

ship of reserves and/or joint ventures in mining and preparation facilities.

v = Our plan has always been, and continues to be, to diyg%s%fy oﬁr'coal sUpply‘

by bringing it from differént gquraphical.argaa,of—the coﬁntryi: For the

“;ubj;ct éﬁpply.éf igw—éulfur coal, this in&ludés“botﬂ e%stern énd,Qes;gtn

.coals. The bituminous coals from'the'Appaiécﬁian aréanfrgm:tﬁe Eéstern United-
étates and from the Westerﬁ States of Utah and Cdldrédo, and the SUb-bituminous-'
coals from Wyoming currently appear to-be most-gtﬁracqive from .a cost ‘and

availability standpoint. Tnformation concerning typical prospects we are

pursuing are as follows:
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I. Area - Appalachia
Seams ~ 5-Block, Clarion, Stockton, Coalburg
Reserves - Inplace: 120,000,000 tons
‘Raw Recoverable: 91,000,000 tons
Clean Coal: 46,000,000 tons

Sulfur and BTU (As Received) Washed

5-Block: ~ 0.54% S; 13,080 BTU/Lb; 0.83 #50,/106 BTU
Clarion:  0.70% S; 12,580 BTU/Lb; 1.11 #S0 /106 BTU
Stockton:  0.66% S; 12,840 BTU/Lb; 1.03 #502/106 BTU
Coalburg:  0.73% S; 12,670 BTU/Lb; 1.15 #50, /106 BTU

Weighted Average 0.71%7 S; 12,717 BTU/Lb; 1.12 #802/106;BTU

II. Area - Powder River Basin
Reserves - Over 400,000,000 tons

Sulfur and BTU (As Received) Raw Coal- : 6
0.33% S; 8,156 BTU/Lb; 0.81 #802/10" BTU

III;‘ Area - Powder River Basin
Seams, - Roland, -Upper Smith, Lower Smlth Anderson, Deltz
Reserves - 160,000, 000 tons Controlled (More p0831bly available)

Sulfur and BTU (As Recelved) Raw Coal
0.36% S; 8,164 BTU/Lb; 0.88 #50,/10° BTU

IV. Area - "Central Utah .
. Seams - Upper and Lower O'Connor A
Reserves - 98,000, 000 tons. Controlled (More avallable)

Sulfur and BTU (AS'ReceiVed) Raw Coal

1 0.70% S5 11,870, BTU/Lb 1.18 #302/106 BTU

V. Area - Somerset, Colorado '
Seams ~ D and E
Reserves - Approximately 70,000,000 tons

‘Sulfur and BTU (As Recelved)
Raw - 0.48% S; 11,430 BTU/Ub; 0.84 #50,/108 BTU
Washed 0.57% $; 12,327 BTU/Lb; 0.92. #50,/10% BIU

VI. Areg - Appalachia
Seam - Pond Creek
Reserveés - 40,000,000 tons recoverable

Sulfur and BTU (As Received) Washed Coal
0.76%°S; 13,148 BTU/Lb; 1.16 #50,/106 BTU
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All of the examples listed are from reputable companies, and analyses'_

and reserves can be supported by engineered exploration data and/or

actual productibq data. These are typical of several supplies from

which the principals have agreed to discuss firm offerings of production,

sale of reserves, or joint participation in miuning.

Question # -.Along with discussions of coal availability and'quality
from thg various areas, we have also talked price. Although we ha&e ﬁot '
asked for firm.quotatiohs.yet, we do know within a.very close tolefante
what thé bid ériEés-would be. Eﬁaiuatiqn of blocks of reserves to be
conéidered.for_purcﬂase have included:detail study of miniqg>costs, iﬁ—
vestmént costs, pfeparation.costs, and transportation costs. Flo;idé
Power Corperation's subsidiary, Electric Fuels Corporationm, is-iﬁ§dlved 
in thg,CQQStruttioﬁ,;nd ownership of a,tranéfer-terminal, oéean_gbingf'

" coal barges, ocean going tugs, and coal cars fo£ rail.déliveryt Tﬁroggh-
tﬂesé connedtions and stﬁdies, very accurate estimates of transﬁoftétion

costs can be developed.

Obviously, there gre'many.faétors which will influénce~thg.spjéadfdf cost
betweeﬁ lo& gulf;r'and high sulfurléoals‘ - The major consideféfibgs in
assumiﬁg tﬁe unifdrm‘peréentage spréad in tﬁié cost differentiai is as
follows:
a) Transpbrtaﬁion_coéts for coal délivered>into‘Florida are a
sﬂbsgantial por?ion of the delivéred cost and will, in-Some‘f
" “cases, exceed ‘the cost of the coai'itseif. For our situatibn

then; the future cost of any delivered coal will be nearly as
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muchAdependent on rates of escalation on transportation, appii*
cable to both high and 19w éulfur cdals, as to the miné cost of
the coal itself.
b) We are looking at both-ﬁnderground and surface mining for boeth
- high éulfur and low sulfuﬁ-pqals. Mining'costs for similar'type
operations.will éscaiate at‘uniform rates indepeﬁdent of sulfur

level.

e¢) Many people feel that the cost of low sulfur coal williiﬁcrease

-

very rapidly due to .demand. While coal of less than 0.6 pounds

of sulfur per milli&n BTU is in scarce supply relative to all

'othét coals with sulfur levels higher than this, enactment of

the 1977 Clean Air Act will greatly reduce the demand for com-
pliance.quality coals. :@gﬁg_is ev;ﬁg@cg aow that~§heAgvai1a5' _ -
biiity of_ygryiéconqmiga;;y ;ecoyerahlgﬂlgyusulfux‘daéls”fraﬁ
“ﬁhe>West.isAexcge§iqé demgg&. This over commitment to sépply

and lack of markef will help keep down the'prices of very lqw"

sulfur coals.

During the course of our digéussions with producers, we have from time to
time reéceived copies of pro forma contracts. It is not unusual to find
- that producers of eithex high-sulfur or low sulfur coals will suggest the-

use of common indices for cost éscalation.

Even though the referenced. fuel study used equal escalation rates for
both high and low sulfur coals, the economic choice of low sulfur coal

has been reaffirmed starting;with;l978 cost differentials as ‘high as
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13.75 percent and reaching a differential as high as 25.25 percent over a’

twenty year period.

Question #f4 - Escalation rates used to project any costs into the future
are highly speculative, and only time can verify 6r disprove the accuracy
of any assumed escalation factori We Believe tﬁat escalation over the
nekf two years will be high, about 10 percent, as the full impact of the |
recent UMHA contract settlement, the Federal Sdrface Mining Con;rol and
Reclamation Act of l§77, and The Black Lung Benefits Revenue Act of 1977
are added to the cost of coal. These increases will affeét cbst of coals.
at different rates depending on mining technique and are not related to

sulfur countent.

_ Bevond the two year time frame, wé believe there will be a leveling off

and‘reductiqn‘in the rates of escalation. This is predicated oun a belief
that most of the effects. of recené regulations will ﬂave already been
;ealized;.and the coal‘indﬁstry will have sgabiliged_be§ond its current
level of activity. We believe this will result in escalation rates'of‘.

about 5 percent annually.

RLB

" EFC

4114778
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FERC Form
PRB Shipments To Southeast Plants
(000 Tons)
TECO To4
Georgia Alabama | Gulf/Miss. |Mississippi| Electro Coal
Power Power Power Power Terminal
Year Scherer Miller Daniel Watson> | For Gannon
1994 2,600 : 0 ' 0
1995 5,700 2,700 1,200
1996 6,800 3,600 2,100 590
1997 5,300 5,200 3,200 970
1598 6,200 6,000 2,800 464 1,064
1999 6,800 10,200 2,000 201 430
2000 9,150 11,300 450 285 617
2001 6,600 10,800 54> 632
2002 6,400 10,300 337
2003 8,400 10,100 Gannon
2004" 14,200 11,000 Closed

Source: FERC Form 423.

1 Scherer 182 converted to PRB.

2 Daniel, not designed for PRB coal suffers a derate when burning PRB coal. in
2001 it shifted to 100% western bituminous (Colorado) coal.

3 Not designed for PRB coal. Received PRB by BNSF single-haul rail to McDufﬁe
Terminal at Mobile then via barge to Watson for blending.

4 PRB coal BNSF rail to Cook Terminal on lower Ohio River then via TECO barge
to TECO's Terminal in New Orleans.
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BY THE COMMISSION:

On December 15, 1889, CGulf Power Company (Gulf or Company)
filed its petition for permanent and interim increases to its rates
and charges. In its petition, Gulf regquested a permanent increase
in its rates and charges designed +to generute an additional
$26,295,000 of gross annual revenues. This request was based upon
a projected 1990 test yvear and a 13-month average jurisdictional
rate base of $923,562,000. Gulf reguested an overall rate of
return of 8.34%, which assumed an allowed rate of return on common
aqulty of 13.00%. The most significant basis for the reqguested
increase, accmrding to Gulf, was the commitment of over 500 MW of
additional capaelty from its Plants Daniel and Scherer to
territorial service and the O&M expenses associated with this
capacity. Additienally, the utility claiwmed an increase in net
operating income resulting from substantial capital additions in
the transmission, distribution, and general plant arsas as well as
increased 0&M expenses.

Pursuant to Section 366.06(3), Florida Statutes, Order HNo.
22681, issued on March 13, 1890, suspended Gulf's permanent rate
gchedules and granted Gulf an interim rate increase of $5,751,000
in anmuial revenues.

The Federal Executive Agencies (FEA), and Industrial
Iinteyvanorys {II) were granted intervention %»&%ﬁm in this docket by
Orders Nos. 22363 and 22878, respectively. Ordsy No. 22953, issued
on May 18, 1990, granted intervention status to the ?l@rida Retalil
F%ﬁ@f&ﬁi@ﬂ (FRF) . The Office of the Public Counsel (OPC) is a
part t@ thiz docket pursuant to Section 350.0611, TFlerida
a?aiut
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i, YRARY OF LBECISTION
We authorize Gulf an increase in grogs annual revenues of
£11,838,000 for two vears beginning September 13, 1290.
Thereafter, we authorize Gulf an increase in gross annual revenues
of 514,331,000,

Stephen Stewart, Ex. No.__
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We have set the rate Gf
12.55%. The reduced ing i
years b@ginnimq Sep

““urn on c@mmcn equxty capxhal at

The revenue requirements: of a utility are derived by
establishing its rate basa, net operating income (NOI) and fair
rate of return. A test year of operations, traditionally based
upon one year of ope ong, 1s used to derive these factors.
Multlplyxng the rate base by the fair rate of return provides the
net operating income the utility is permitted to earn. Comparing
the permitted net operating income with the test year net operating
income determines the net opeéerating income deficiency or excess.
The total test year revenue deficiency or excess is determined by
adjusting the deficiency or excess by the revenue expansion factor.

III. THE E

The test year in a rate case provides a set period of utility
operations that may be analyzed so the Commission can set
reasonable rates for the period the rates will be in effect. A&
test period may be based upon an historic test year, adjusted to
reflect typical conditions in the immediate future, which should
make it reasonably representative of expected future operations.
Alternatively, a test period may be based upon a projected test
pericd which, 1f appropriately developed and adijusted, may
reasonably represent expected future operations. We approved
Gulf's choice of calendar year 1990 as a projected test year.

IvV. TEST YEAR RATE

To establish the Company's overall revenue requirements, we
must determine its rate base. The rate base represents that
investment on which the Company is entitled to sarn a reasonable
return. A utility's rate base is comprised of various components.
These include: 1) net utility plant-in-service, which is comprised
@ﬁ plant-in-service less accumulated depreciation and amortization;

2} total net utility plant, which is comprised of net utility
plant-in-service, Construction Work in yz@greﬁs {CWIP) (vhere
ap propriate) and plant held for future use; and 3) working capital.
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and capital componernits, the appropriate capital structure for Gulf
Power is as follows:

COMPONENT " AMOUNT PERCENT OF COST WEIGHTED
. TOTAL CAPITAL RATE CosT

Long Term Debt ‘ 311,950 36.22% 8.72% 3.16%
Short Term Debt 3,974 0.46% 8.00%  0.04%
Preferred Stock 51,358 5.96% 7.75%  0.46%
Customer deposits. 14,134 1.64% 7.65% 0.13%
Common Equity 264,857 30.76% 12.55% 3.86%
Accumulated Deferred - 175,796 20.41% 0.00% 0.00%
Income Taxes

Deferred ITC - Zero Cost 823 0.10% 0.00% 0.00%
Deferred ITC - Welghted Cost 38,270 4.44% 10.26% D.46%

561,158 "109.00% 8.10%

For a complete breakdown of Gulf's 13-month average capital
structure see Attachment 2,

VI.

The record is clear: Gulf Power Company admitted that corrupt
practices took place at Gulf Power Company from the early 1980s
through 1988, including but not 1limited to theft of company
property, use of company employees on company time to perform
services for management personnel, utility executives accepting
appliances without payment, and political contributions made by
third parties and charged back to Gulf Power Company. The majority
of the unethical/illegal activities involved Jaccbh Horton, the
Senior Vice President of Gulf Power Company. Mr. Horton was killed
in a plane crash onr April 10, 1989.

The guestion then becomes whether the management of the power
company knew or should have known of the illegal and/or unethical
conduct that was taking place. At this point it is incumbent upon
the Commission o note that there is no record evidence to indicate
that Mr. Douglas McCrary, Presidant of Gulf Power Company from HMay
of 1983 through the present. knew “hat illegal or unethical conduct
was taking place as it happenad. Mr. McCrary testified under oath
as to his lack of contemporaneous knowledge of the activities.
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We do believe that Gulf Power's senplor management should have
known of some of these act ‘and should have acted sooner and
with sterner measures with jard to Mr. Horton's activities. This
inaction constitutes mismanagement. As a totally independent
ground, the activities of My, Horton and his subordinates as Senior
Vice President alone constitute mismanagement. This recommendation
is premised upon the structure of Gulf Power management with four
vice presidents reporting ] resident. As one of those vice
presidents, Mr. Horton's actioh® are those of Gulf Power
managenent.

We believe that there were many early warning signals which
indicated that illegal or unethical conduct was present. In
December of 1983 Mr. McCrary received anonymous letters concerning
enployee misappropriation of goods. Mr. MeCrary commissioned an
independent investigation by security personnel from a sister
company to avoid one peer investigating another. The result of
this investigation was the YBaker-Childers report®, which was
Exhibit 391 at the hearing. This report focused on warehouse
thefts directed by Kyle Croft. BAlso contained in this report were
allegations of company personnel performing personal services for
Gulf Power executives, including Mr. Horton, on company time with
company materials. When Mr. Horton was asked about these
allegations, Mr. Horton denied them, and no further action was
taken. (R16%) This incident did, however, raise suspicions about
Mr. Horton. (R16§)

With regard to the principal allegations contained within
the Baker-Childers report, Mr. Croft was fired on a Sunday morning
in late January 1984. However, Mr. Horton intervened and persuaded
the preeident to rescind the firing decision and allow Mr. Croft to
resign. Unknown to others in senior management at the time, Hr.
Horton arranged for Mr. Croft's attorneys fees and health insurance
to be paid and billed back to Gulf Power. Gulf's senior management
learned of this payment in 1988. {R187) As part of Mr. Croft
resigning from Gulf Power, Mr. Croft executed a promissory note for
$15,986.62 to Gulf Power Company. This represented an estimate of
the property Mr. Croft had stolen from Gulf Power. Concurrent with
the execution of this note, ¥r. Horton stated that Gulf Power would
not enforce the note, and Mr. Horton executed & note pavable to Mr.
Croft for the same amount. (BEx. 396 at p. 88) This was done to
protect Mr. Croft if Gulf Power decided to enforce the note. When
the senior management learnsed of Mr. Horton's note in 1986 it aliso
heightened suspicion of Mr. Horton. (R199}

In June of 1984 it was learned that Gulf Power had delivered
approximately $10,000 worth of appliances to Mr. B4 Addiscn, former
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president of Gulf Power Company and now head of the Southern
Company, the parent company of Gulf Power. Mr. Addison was not
billed for these goods, and it was the intent of Gulf Power
employees to give the appliances to Mr. Addison. (R183) The
president learned of this arrangement and discussed the matter with
Mr. Addison. Mr. Addison was billed and then promptly paid for the
appliances. (R184) The employees invelved reported to Mr. Horton
which again raised suspicion concerning Mr. Horton. (R186) ©HNo
further investigation of the appliance division was made., (R187)

In July of 1984 Mr. Horton instructed a Gulf Power employee
te solicit a $1,000 political contribution from a local architect
that worked with Gulf Power Company. The president learned of this
several days later, (R223) He spoke to Mr, Horton and
“reemphasized" that pressure would not be placed on vendors to make
political contributions. (R223) Mr., MocCrary conceded that he was
very much suspicious about My, Horton by July of 1984. {R225)
Unknown to the president at the time was the fact that Gulf Power
in fact reimbursed the architect for the political contribution.
{Ex. 396 at p. 21) In the fall of 1986, the president learned that
Gulf Power had reimbursed Mr. Graves (the architect), and had Mr.
Graves reimburse Gulf Power Company, and then had HMr. Horton
reimburse Mr. Graves. Any suspicion created in 1984 by this
sitvation should have been greatly increased by the 1986
transactions. :

On October 31, 1889 Gulf Power Company entered quilty pleas
to two felony counts in the United States District Court for the
Northern District of Georgia, Atlanta Division. Gulf Power paid &
$500,000 fine for these crimes. (Bx. 413} This negotiated plea
agreenent grew out of Gulf Power activities from 1981-1988. Ovear
120 counts were detailed in Exhibit 413. Basically Gulf Power
management, through Hr. Horton and his subordinates,
"systematically, repeatedly and willfully instructed its outside
vendors, such as lts advertising agencies, to submit false or
inflated invoices to Gulf Power Company for payment by Gulf Pover
Company in order to reimburse those vendors for payments they had
made to political candidates and others at the direction of Gulf
Power Conpany.® {Ex. 413 at p. 13) These illegal acts wesre not
isolated cases and ave factually indistinguishable from the Graves
contribution which the senior management knew of 1984 and learnad
more about in 1986,

We believe that the sxplicit warnings the senior managenent
r ived concerning HMr. Horton, coupled with the Baker Childers
Report in early 1984, the Addison appliances in June of 1984, the
Graves contribution in July of 1984, ¢he 1986 Kyle Croft lawsuilt

8
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revealing more information concerning Mr. Croft's resignation and
the subsequent informat n 1986 regarding the 1984 Craves
contribution all indicate 1 Gulf's senior management should have
been aware of Mr. Horton's activities. This is especially true in
light of the close busines: lationship between the two senior
executives (CR 219; 231; 236; 245, 246). An investigation of Mr.
Horton's activities was clearly indicated by 1986. :

In the fall of 1988 senior management became aware of the
Appleyard ledgers. It was known at that time that violations of
the law were involved. (R244) These accounts were handled by the
organization reporting te Mr. Horton. Mr. Horton was informed that
he was to be separated from the company on April 10, 1989. (R4192)
As of May 1, 1989, the company had not undertaken an investigation
of ¥Wr. Horton, despite the events described above. See Exhibit 382
at p. 16A. We belleve that the lack of action regarding Mr. Horton
constitutes mismanagement because management should have been aware
of Mr. Horton's activities or started an investigation into Mr.
Horton's activities based on the events discussed above.

Not only did management fail to initiate an investigation of
Mr. Horton, but Mr. Horton has never received a written reprimand.
(R4186-87) This lack of written reprimands is troukling
considering management's subseguent knowledge of Mr. Horton's
promissery note, the Graves Contribution, and paying Mr. Croft's
legal and insurance costs. In ohe caase (the Graves situation) Mr.
Horton lied to the president in 1984 and the president Knew he lied
in 1886. In another case (paying the legal and insurance costs for
Mr. Croft) Mr. Horton directly disobeyed the president's explicit
instructions. {R157) Mr. Horton also received Productivity
Improvement Program payments for his job performance in 19833, 1984,
1985, 1986, and 1988 and his base salary rise each yesar from 1983~
1988. (Ex. 547)

Although we believe Gulf'*s lack of action regarding ¥Mr.
Horton constitutes nismanagsment, we believe that given Hr.
Horton's position, his actions alone constitute nmismanagement
regardless of senior management's inaction. Gulf Power has over
1600 employvees. Mr. McCrary is the leader of these employees, and
tour executives reported directly to him, as well as the director
of  Public Relations. {See R192; Ex. 414) Thus all policy
decisions and supervision of all Gulf Power personnel are vested in
this management team. We do not use the term "management teamn®
loosely. The president expressed it this way:

T ¢id that [consulted the vice-presidents on the
decision to fire Mr. Croft} because we operate that
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company on a--~ in a manner such that all very
important decisions that we make, we try to do as a
group, so that all vice presidents are satisfied that
they have had their input and they agree with the
decision.

(R193; See R217; 3050)

Given this management philosophy and practice, we believe it
totally appropriate to find Mr. Horton's actions as those of Gulf
Power management. Mr. Horton was one of the five people who
management Gulf Power. In carrying out his duties as Senior Vice
President, he committed illegal and unethical acts on behalf of the
utility. Therefore, Gulf Power Company was gullty <of
mismanagement.

In terms of the scope of the corruption taking place at Guilf
Powver Company, several company programs were initiated to deal with
the problem. Among these programs were adoption of a company Code
of Ethics in August of 1984 and the implementation of an amnesty
program around the same time. The Code of Ethics was adopted in
response to the "myriad of things that had been going on in the
early 1980s.% (R204) The president agreed that every large well
run utility should have a Code of Ethics and he couldn't say why
Gulf Power lacked a Code of Ethics prior to that time. (Id.) All
existing and new employees were required to sign a compliance
statement. To implement the Code, Gulf Power had a series of
neetings to explain the Code and the reason for it. The president
#as unable to point to anything Gulf Power did to further implement
the Ceode from August of 1984 through January 5, 1989. On January
5, 1989, the Audit Commititee of the Gulf Power Board of Directors
adopted a resolution to reiterate the Code of Ethics and ordered
ranagement to take certain actions to implement the Code. (R206)
The president explained the action as follows:

We thought it was in -~ that what we should do is to
reemphasize the Code of Ethics; to have an educational
program; to have a program of ethics awareness, and to
generally have emplovees focus on the Code of Ethics
being a real and living document. (R206)

The Code of Ethics was adopted in 1984 to combat the
enbezzlement of Gulf Pover property and by 1989 different sorts of
ethical viclations vwere apparent, indicating thatr some employees
ignored the Code or failed to take it seriocusly. (R214-15}) We
balleve the 1989 measures should have been in effect in 1984 and
there was haphazard enforcement of the Code from 1984 to 1983,



Docket No. 060658-EI

Stephen Stewart, Ex. No.__

ORDER NO., 23573 Document No. SAS - 3,
DOCKET NO. 891345~EI Page 10 of 20

PAGE 27 Order No. 891345-EI

Gulf Power's amnesty program was initiated in the summer of
1984, This program was implemented in response to numerous
allegations against Gulf Power personnel in the Baker-Childers
Revort. (R128) An outside law firm administered the program in
order to shield the identity of the participants from the company.
(Ex. 396 at p. 40~41l) The program was designed to allow company
employees that had improperly obtained goods or services from the
company to make restitution to the company and then be subject to
no further action. (R128) Gulf Power had no way of knowing
whether the amounts collected under the amnesty program were
correct. (R136; 140) A total of $13,124.23 was collected pursuant
to this program. O©Of this amount, $10,500 (80%) came from two
individuals in leadership positions at Gulf Power Company. (R138;
201; SBee Ex. 414)

On January 1, 1988, one of the persons who reported directly
to the president was involved in three autcomobile accidents while
driving a conpany vehicle. He was charged with D.U.I. and a number
of traffic violations at the scene of the third accldent. The
president believed it would be very damaging to Gulf Power if the
incident were reported in the media and he made a conscious
decision not to have the accident reported as regquired by company
procedures. (Ex. 396 at p. 66) Although this activity constituted
a viclation of the Code of Ethics, the individual involved received
ne written reprimand. (R180) He was orally reprimanded, although
it is not clear by whom. {(R181}) Two points concerning this
incident appear relevant to our analysis. First, it would appear
that this incident supports the lack of commitment to enforcement
of ths Code of Ethice from 1584 to 1988. Second, it also raises
the issue of Gulf Power treating executives differently concerning
ethical violations than other employees. This is buttressed by the
lack of investigation of allegations concerning personal use of
company materials involving an ex-president of the Southern
Company. {(R134) Discriminatory enforcement is further indicated
by considering that a lower-level employee was fired for stealing
& gallon of gas and certain other unspecified violations. (R107;
128; 182)

Gulf Power also did business in 1983 with Scott Addison, the
son of Ed Addison, the Chief Executive Officer of the Southern
Company. Although this specific trangaction does appear prudent in
and of itself, we do guestion the propriety of ﬁ@i?@ business with
relatives of the parent company personnel. This is especially true
when the transaction was not handled in the normal manney and Gulf
Power conceded that absent the family connection, the persocon would
probably not have received the same treatment. (See R3IB841-2844)
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To summarize, we believe the evente described above support a
finding of mismanagement on the part of Gulf Power Company. The
finding of mismanagement is premised on the activities of Mr.
Horton, the presgident's lack of knowledge of those activities
despite the incidents discussed above, the lack of investigation of
Mr. Horton, the lacvk of written reprimands to Mr. Horton, the
circumstances relating to the readoption of the Code of Ethics, the
uneven enforcement of same, ‘the various executives accepting goods
or services without payne nd theé other factors discussed above.
These factual circunmstances as well as the fact that the illegal
activity continued for at least eight years, lead us to agree with
Ms. Bass, "that the corporate culture was such that employees
believed these types of fllegal activities were, at the least,
condoned by top management." (R2994; See Ex. 391 at p. 10; 28; 33)
This is particularly true when one considers that illegal activity
continued for at least eight years.

Given the foregoing discussion, the issue becomes what action
the Commission should take. Gulf Power argues that the Commission
lacks authority to lower the return on eguity in absence of a
demonstrable impact on rates or service from the nmismanagement.
(Gulf Power Brief at 110; Sea Id. at 107-138) In United Telephone
Co. of Florida v. Mann, 403 So.2d 962, 966 (Fla. 1981), the court
stated that after the rate of return is calculated, "the commission
can make further adjustments to account for such things as
accretion, attrition, inflation and management efficiency.®
(Emphagis supplied) We believe this case, in conjunction with the
fact that public utility regulation is an exercise of the police
power (See Section 366.01, Florida Statutes) and other statutory
provisions (See Sections 350.117, 366.041, 366.07, and 366.07S5,
Florida Statutes) grant this Commission ample authority to take
management efficiency into account in setting rates.

The statutory provisions cited above give the Commission
authority to consider management efficiency in setting rates. In
consideration of relative efficiency, the Commission should reward
the more efficient and give less relief to those operating in a
less efficient manner. As the court stated in Deltona Corp. v,
Plorida Public Service Commission, 220 So.24 90%, 907 (Fla. 19639):

A statutory grant of powsr or right carries
with i€ by implication everything necessary to
carry out the power or right and make it
effectual and complete.
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We believe the proper method of dealing with mismanagement is
through the return on equity. The New Hampshire Public Utilities
Commission has acted in conformity with this principle:

The method of addressing managerial inefficiency which is
most soundly rooted in proper regulatory principles and
is most appropriate to the instant situation is a
reduction in the allowed return on common equity. Re:
lce commission . of New Hampshire, 57 PUR4th
563,

£V

594

In the instant case there were various ongoing griminal
congpiracies reaching to the highest levels of management. These
events, widely reported in the media, have hurt the company's
relationship with its customers, as was made clear from the
testinony customers gave at the service hearings. It is axiomatic
that the involvement of managerial perscnnel in criminal activities
1es$?nad the efficiency of management in providing electric
service.

A8 previously discussed, expert testimony of record
established that a fair rate of return on eguity (ROE) for this
utility lies between 11.75% and 13.50%. Analysis of the cost of
equity is a subjective process and an exact figure is impossible to
measure precisely. The Commission must evaluate the testimony
presented and then utilize ites expertise to arrive at a fair rate
of return for the particular utility at issue. As previously
discussed, we believe the appropriate ROE for Gulf Power Company to
ba 12.55%. Were the previous pages recounting Gulf Power
mismanagement not in the record of this proceeding, we could stop
there. This record reflects a disregard for the ratepayers and
public service, however. Accordingly, we will reduce Gulf Power
Company's ROE by fifty (50) basis points for a two year perioad.
This results in a final ROE of 12.05%,

This final ROE is well within the parameters established as
fair and reasonable by expert testimony of record. This reduction
in the authorized ROE for a two year pericd is meant as a message
to management that the kind of conduct discussed above, which was
endemic for at least eight years at this company, will not be
tolerated for public utilities which opegrate in Florida. We have
limited the reduction to a two vear period to reflect our belief
that Gulf Power has turned the corner on deallng with the extensive
and long-standing illegal/unethical behaviocr within tho company.
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H.

The net ppeére
operating expénses
operating income
a complete breakdo
3.

jcome is determined by subtracting total

erating revenues. For 1990 Gulf's net
,000; ($255, 688,000 -~ $194,603,000). For
2 Gulf 's net operating income see Attachment

The purposée of the revenue expansion factor (NOI multiplier)
is to gross up or expand the Company's net operating income
deficiency to compensate for income taxes and revenue taxes that
the Company will incur as the result of any revenue increase. All
parties agree that thé appropriate revenue expansion factor in this

case is 1.631699 developed as follows:

Revenue Reguirement 100.000000

Uncollectible Accounts
Gross Receipts Tax
Regulatory Assessnent Pse

Net Before Income Taxes
State Income Tax Rate

State Income Tax

Net Before Federal Income Taxes
Faderal Tax Rate

Pederal Income Tax
Net Operating Income

Net Operating Income Multiplier

( 0.113300)
( 1.500000)
( 0.125000)

98.261700
3.5000%

- ik dex Vilis SO R, BB OIS

P e e et R

92.857307
34.000%

WS S Wia . W RO e S Ty

- R D I T O G W W

61.285822

1.631€99

SRR GR B SS TR LI

Having determined the Company's rate bare, the net operating
income applicable to the test period, and the overall fair rate of
return, it is possible to ecalculate any excess/deficiency of
revenues. Multiplying the rate base value for 1990 of $861,159,000
by the fair overall rate of 8.10% yields an NOI requirement for
1990 of $69,746,000. The adjusted net operating income for the
test year amounted to $61,085,000 resulting in an NOI deficiency of
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$8,660,000, =3§§”;ing.thé-&ppﬁngriaﬁ@ NOI multiplier of 1.631699 to
this figure yields a deficiency of $14,131,000 in gross annual
revenues.,

As discussed earlier, we have reduced Gulf's return on equity
by fifty (50} basis points for a two year period as a penalty for
corporate mismanagement. After applying the fifty basis point
penalty, Gulf's authorized annual revenue increase is reduced to
$11,838,000 the caliculation of which is detailed below:

(000s)
After 50 Basis

. Point Reducticr
Adjusted Jurisdictional Rate Base $861,159 $861,159
Required Rate of Return 8.10% 7.94%
Required Net Operating Income 69,746 68,341
Adjusted Achieved Test VYear
Jurisdictional Net Operating Income 61,085 61,085
Jurisdictional NOI Deficiency 8,660 7,255
Revenue Expansion Factor 1.631699 1.631699
Revenue Increase 14,131 11,838

In view of the above, we authorize Gulf an increase in gross
annual revenues of $11,838,000 for two vears beginning September

13, 192%0. Thereaftear,
annual revenues of $14,131,000.

£II.

Order HNo.

22681 issued on March 13,

INTERIM IHCREASE

1990,

we authorize Gulf an increase in gross

granted Gulf an

interim rate increase of $5,751,000 pursuant to Section 3565.071,

FPlorida Statutes.

test vear consisting of

the twalve

(12)

September 1989 (October 1988 -~ Septomber 198%;.

interim rate increasse for collection,
cutcome of further evaluation of the Company’s reguest for
Now that the evaluation

the

nermanent rates.

is conmplete,

The interim increase was calculated based on a
month period ending
We approved the
subject to refund,

panding

the

appropriate level of interim relief must be calculated.
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In 1981 and 1982 the Commission aliminat@d special rates for
sports fields, poultry farms and other uses. Addition of a special
rate for sports fields is phildsophically at odds with these past
actions.

In spite of these problems, we will allow the rate design for
08--IV to be implemented. This is because the estimated 08--IV
kilowatt hours have not been broken down Iinto summer and winter
components, and thus cannot be added to the kilowatt hours for ¢S
and GSD to determine an accurate energy rate for those classes. In
addition, the 08-IV as designéd will not vary significantly from
the GS rate. However, when the company files its next rate case
they will be required to trangéfer their sports field customers to
the appropriate GS or GSD rate schedules.

XV. CONCLUSIONS OF LAW

1) Gulf Power Company is a public utility within the meaning
of Section 366.02, Florida Statutes, and is s=subject to the
jurisdiction of the Commission.

2) This Commission has the legal authority to approve and use
a projected test period for ratemaking purposes. Calendar year
1290 is an appropriate base test period.

3) The adjustments to rate base made herein are reasonable
and proper. The value of the Company's 1990 rate base for
ratemcking purposes is $861,159, 000,

4) The adjustments made to the calculation of net operating
income are proper and appropriate. For ratemaking purposes, Gulf's
net operating income for 1990 is $61,085,000.

%5} The fair rate of return on the equity capital of Guif is
12.55%.

6) As a result of our finding of corporate nmismanagement,
Gulf's return cn equity has been reduced by fifty (50) basis points
for a two year period. This results in a return on equity of
12.05% for two vears beginning Soptember 13, 1%90.

7y Gulf Power Company should be authorized to increase its
tes and charges by $11,838,000 in annual gross revenues affective
ptenmber 13, 1990. Sulf meex Company should be authorized to
oy

ease ilts rates and charges by $14,131,000 beginning September
1292

b pota TH iug

=
)
in
L3,

Stephen Stewart, Ex. No.
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. 8) The rate schedules prescribed and approved herein are
fair, just and reasonable within the meaning of Chapter 366,
Florida Statutes.

9) The new rate schedules shall be reflected upon billings
rendered for meter readings taken on or after September 13, 1990.

Accordingly, it is

ORDERED by the Florida Public Service Commission that the
findings of fact and conclusions of law set forth herein are
approved. It is fuyther

ORDERED that the petition of Gulf Power Company for authority
to increase its rates and charges is granted to the extent
delineated herein. It is further

ORDERED that Gulf Power Company is hereby authorized to submit
revised rate schedules consistent herewith designed to generate
$11,838,000 in additional gross revenues annually for two years
beginning September 13, 1990. The Company shall include with the
revised rate schedules all calculations and workpapers used in
deriving the revised rates and charges. It is further

ORDERED that the revised schedules authorized herein for the
$11,838,000 revenue increase shall be reflected upon billings
rendered for meter readings taken on or after September 13, 1990.
It is further

ORDERED that Gulf Power Company is hereby authorized to submit
revised rate schedules consistent herewith designed to generate
$14,131,000 in additional gross revenues annually for two years
beginning September 13, 1992. The Company shall include with the
revised rate schedules all calculations and workpapers used in
cderiving the revised rates and charges. It is further

ORDERED that the revised schedules authorized herein for the
$14,131,000 vrevenue increase shall be reflected upon billings
rendered for meter readings taken on or after September 13, 19%9%2.
It is further

ORDERED that Gulf Fower Company shall return to its ratepayers
on a “per KWH basis® that portion of i¢s interim incyrease set forth
in the body of this order. It is further

ORDERED that Gulf Power Company shall include in each
customer®s bill, in the first billing o©f which the increase is
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effective, a bill stuffer ¢ plaining the nature of the increase,
average level of the increase, a summary of tariff charges, and the
reasons therefore. The bill stuffers shall be submitted to the
Division of Electric and Gas of the Florida Public Service
Commission for approval before implementation. It is further

ORDERED that in its next rate case Gulf Power Company shall
file a cost of gervice study with LP/LPT and PXT each broken into
SE and non-SE classes, with totals calculated for LP/LPT and
PX/PXT. It is further

ORDERED that when Gulf Pover Company files its next raie case
that it transfer its sports fields customers from the 0S-IV rate to
the appropriate 68 or GS8D rate schedules. It is further

ORDERED, Gulf shall take the steps necessary to determine the
quantity of street and outdoor lighting facilities dedicated to
additional facilities prior to the filing of the next rate case, in
order that cost-based rates can be developed for these facilities.

ORDERED that this docket be closed should no petition for
reconsideration or notice of appeal be timely filed.

DISSENTING VOTES

Commisgioner Beard

1} From the Commission's allowance of the total cost of
Gulf's Bonifay and Graceville Offices in rate base.

2} From the Commission's allowance of 20% of the Caryville
site as land held for future use. Commissioner Beard would have
disallowed the amount budgeted for the Caryville site because there
are no plans to use the site for 20 years.

3) From the Commission's approval of 3457,390 for the Good
Cents Improved and $1,.023,995 for the Good Cents New Home Prograrms.
Commissioner Beard would have disallowed these axpenses as an
unnecessary cost to ratepayers to assure compliance with the state
building code.
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t from the majority opinion on the
greement stems from a different
before the Commission. This
lief that the reduction to the
n greater than fifty basis points.
4ty to 11.75%, the minimum amount
y to achieve a fair rate of return

4) I respectfully disse
mismanagenent issue. My «
interpretation of evidence
interpretation results in 1o
return on equity should have ]
I would reduce the return on
necessary for Gulf Power Comp
according to the record.

At page 19, the majority states that there is no record
evidence to indicate that the president of Gulf Power kpew that
illegal or unethical conduct was taking place as it happened.
(Emphasis in original) The Order then goes into various incidents
from 1983 through 1888 invelving the president and Mr. Jacob
Horton, Executive Vice Presiderit of Gulf Power. There is no need
to recount those incidents again here, Suffice to say that in this
case repeated instances of unethical/illegal activity over the
years by a close business associate give rise to knowledge in my
view. This is particularly true in light of the warnings Mr.
McCrary had received concerning Mr. Horton's mode of operation and
the repeated warnings given by Mr. McCrary to Mr. Horton. 1 also
have serious reservations concerning disparate disciplinary
treatment between executives and lower~level employees. See
majority opinion at pages 23~-24.

The unfortunate pattern of conduct present in this case should
not be analyzed in terms of legal abstractions, but rather how a
utility conducts its business in the real world. In my mind, the
proper analysis holds Gulf Power management responsible for the
activities here and then reduces the return on equity in conformity
with that responsiblity. I would set the return on eguity at
11.75%.

Commissioner Wilson dissented as follows:

1) From the Commission's approval of Gulf's 1990 material and
gsupply level. Commissioner Wilson would leave naterials and
supplies at the 1%82 level. :

2) From the Commisson's approval of a 12.55% return on
egquity. Commissioner Wilson favored a 12.8% ROE.

3} From the Commission's reduction of the GS class to 1.45
times parity. Commissioner Wilson favored a greater raduction.
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4) From the Commission's vote to eliminate seasonal rates for
the RS and GS rate c¢lasses, Commissioner Wilson favored retaining
seasonal rates.

ne

1) From the Commiseion's vote setting tha coal inventory as
the lesser of 90 days burn or the amount maintained at the plant.

2) From the Commission's classification of fuel stock as
energy-related. Commissioner Basley would classify fuel stocks as
demand~related.

1) From the Commission's disallowance of $31,813 for acid
rain research.

By ORDER of the Florida Public Bervice Commission, this 3:d
day of OCTORER ' 1990 .

STEVE TRIBBLE, Director
Division of Records & Reporting

(S EAL)

MAP/RDV

L

Chf, Bura. Tot Records

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida  Statutes, te notify parties of any
administrative hearing or judicial review of Commission orders that
ig available under Sections 120.57 or 3120.68, Florida Statutus, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all reguests for an administrative
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hearing or judicg 1 be granted or result in the relief
sought. ‘ 1o o
Any party

in this matter
filing a moti
Racords and R
this order i
Adninistrative
Court in the
First Distric

the Commission's final action
gideration of the decision by
ith the Director, Division of
15) days of the issuance of
by Rule 25~22.060, Florida
view by the Florida Suprene
gas or telephone utility or the
. in the cagse vf a water or sewer
ippeal with the Director, Division of
a copy of the notice of appeal and
riate court. 'This f£iling must be
va after the issuance of this order,
pursuant to Rule 9 Rules of Appellate Procedure. The
notice of appeal : b he form specified in Rule 9.900 (a),
Florida Rules of Rp@aliata Procedure.

Records and Repo
the filing fee 1
completed within

Stephen Stewart, Ex. No.__
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Gulf Power SC Decision
P [4] Electricity €11.3(5)
Supreme Court of Florida. 145k11.3(5) Most Cited Cases
GULF POWER COMPANY, Appellant, Public Service Commission's reduction in utility's
\Z rate of return within reasonable rate of return range
Michael McK. WILSON, etc., et al., Appellees. did not violate rate-making principles, though
reduction was based on past management

No. 77153.
April 9, 1992.

Utility filed rate schedules with Public Service
Commission to increase return on equity.  The
Public Service Commission authorized rate increase,
but reduced increase for mismanagement, and utility
appealed.  The Supreme Court, Overton, J., held
that: (1) Public Service Commission was authorized
to adjust rate of return for utility within reasonable
range to adjust for mismanagement, and (2)
reduction in utility's rate of return did not violate
fundamental principles of rate making.

Affirmed.

West Headnotes

L] Electricity &~*11.3(5)

145k 11.3(5) Most Cited Cases

The Public Service Commission's adjustment of
utility's rate of return, within fair rate of return range,
to reduce the rate of return for mismanagement was
inherent in the Commission's authority to adjust for
management efficiency and did not violate provision
in State Constitution restricting imposition of
penalties by administrative agencies. West's F.S.A.
Const. Art. 1. § 18; West's F.S A, § 366.095.

121 Public Utilities €129

317Ak129 Most Cited Cases

Regulated public utility is only entitled to an
opportunity to earn fair or reasonable rate of return
on its invested capital, and the Public Service
Commission must be allowed broad discretion in
setting utility's appropriate rate of return.

13] Public Utilities €129

317Ak129 Most Cited Cases

After setting the rate of return range for regulated
public utility, Public Service Commission can make
further adjustments to account for such things as
accretion, attrition, inflation and management
efficiency.

inefficiency. ‘

*271 Alan C. Sundberg, Tallahassee, and Sylvia H.
Walbolt and E. Keily Bittick, Jr., of Carlton, Fields,
Ward, Emmanuel, Smith & Cutler, P.A., Tampa, and
G. Edison Holland, Jr., Jeffrey A. Stone and Teresa
E. Liles of Beggs & Lane, Pensacola, for appellant.

Robert D. Vandiver, Gen, Counsel, and David E.
Smith, Director of Appeals, Florida Public Service
Com'n, Tallahassee, and Jack Shreve, Public
Counsel, and John Roger Howe, Asst. Public
Counsel, Tallahassee, on behalf of the Citizens of the
State of Florida, for appellees.

OVERTON, Justice.

Gulf Power Company appeals the Florida Public
Service Commission's Order No. 23573, which
authorized a rate increase for Gulf Power. In
authorizing the rate increase, the Public Service
Commission (Commission) found that Gulf
Power's fair rate of retum on equity was between
11.75% and 13.50%. The Commission determined
that ordinarily it would have approved Gulf Power's
rate of return at 12.55%, but found that it should
reduce the return to 12.05% because, as it stated in
detailed findings, Gulf Power was guilty of
mismanagement. In this appeal, Gulf Power
challenges the reduction, asserting that the
Commission has no authority to make the reduction
and, further, that this reduction violated the basic
principles of rate-making. =~ We have jurisdiction
[FN1] and, for the reasons expressed, affirm the
Commission's order.

FNi. Art. V. § 3(b¥2). Fla. Const.

This matter commenced in December of 1990 when
Gulf Power filed rate schedules with the
Commission which, if fully implemented, would
have allowed Gulf Power an additional $26.3 million
in revenue based upon a requested return on equity of
13%. An interim rate increase, which provided an
additional $5,751,000 was also awarded pending

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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formal hearings on the petition.

In its prehearing statement, the Commission noted
that it would consider whether the authorized return
on equity should be reduced if it was determined that
Gulf Power had been mismanaged during the 1980s
due to various instances of misconduct by one of
Gulf Power's management officials.

*272  After hearing expert testimony, the
Commission determined that Gulf Power's
reasonable rate of return on equity lay between
11.75% and 13.50%. The Commission then set Gulf
Power's return on equity at 12.55%, but determined
that its findings of mismanagement justified a
reduction in Gulf Power's return on equity of fifty
basis points.  This placed Gulf Power's rate of
return at 12.05%, thirty points above the minimum
allowable rate of return.

In its order, the Commission summarized its

findings of mismanagement as follows:
The record is clear:  Gulf Power Company
admitted that corrupt practices took place at Gulf
Power Company from the early 1980s through
1988, including but not limited to theft of company
property, use of company employees on company
time to perform services for management
personnel, utility executives accepting appliances
without payment, and political contributions made
by third parties and charged back to Gulf Power
Company. The majority of the unethical/illegal
activities involved Jacob Horton, the Senior Vice
President of Gulf Power Company. Mr. Horton
was killed in a plane crash on April 10, 1989.

The Commission concluded:
This record reflects a disregard for the ratepayers
and public service, however. Accordingly, we will
reduce Gulf Power Company's ROE by fifty (50)
basis points for a two year period. This results in a
final ROE of 12.05%. '
This final ROE is well within the parameters
established as fair and reasonable by expert
testimony of record. This reduction in the
authorized ROE for a two year period is meant as a
message to management that the kind of conduct
discussed above, which was endemic for at least
eight years at this company, will not be tolerated
for public utilities which operate in Florida. We
have limited the reduction to a two year period to
reflect our belief that Gulf Power has turned the
cormner on dealing with the extensive and long-
standing illegal/unethical behavior within the
company.

{i] Gulf Power asserts that this is a penalty not
authorized by Florida Statutes and is the type of
penalty prohibited by article I. section 18. of the
Florida Constitution. Article I, section 18, provides
that "[n]Jo administrative agency shall impose a
sentence of imprisonment, nor shall it impose any
other penalty except as provided by law."  Gulf
Power contends that, because chapter 366, Florida
Statutes, constitutes the general grant of authority to
the Commission to regulate utilities and contains no
express authority to impose a penalty for the type of
corporate conduct involved in this case, the
Commission has exceeded its authority. Section
366.095. Florida Statutes (1989), which authorizes
the Commission to impose penalties, provides:
The commission shall have the power to impose
upon any entity subject to its jurisdiction under this
chapter that is found to have refused to comply with
or to have willfully violated any lawful rule or
order of the commission or any provision of this
chapter a penalty for each offense of not more than
$5,000, which penalty shall be fixed, imposed, and
collected by the commission.

(Emphasis added.) Gulf Power relies largely on
our decisions in Florida Tel Corp. v. Carter, 70
So.2d 508 (Fla.1934), and Deltona Corp. v. Mayo,
342 So2d 510 (Fla1977). In Carter, the
Commission reduced the utility's rate of return below
the reasonable rate of return range on the grounds
that the services provided were inadequate and
insufficient. This Court quashed the order of that
Commission, holding that its statute did not authorize
it to impose a penalty because of poor or inadequate
service that denied the utility a rate increase "which it
found to be just." Carter, 70 So.2d at 510. In Mayo,
the Commission denied Deltona Corporation a rate
increase for sewer and water services based on
Deltona's allegedly fraudulent land sales practices.
This Court held that "[i]f Deltona has engaged in an
unfair business practice or committed fraud,
however, it may be a concern of other state agencies
or the basis for private law suits ... but it is not a
matter of statutory concern to the *273 Public
Service Commission." Aavo, 342 So.2d at 512.

Gulf Power asserts that these cases establish that the
only "penalties” that the Commission may impose are
those expressly authorized by statute, i.e., section
366.095, Florida Statutes.  Gulf Power argues that,
because it has not violated or refused to comply with
any rule or order of the Commission, the fifty basis
point reduction violates article 1. section 18. of the
Floride Constitution. We disagree.

The reduction in Carter resulted in a rate of return

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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well below the range found by the Commission as efficiency.” Id _at 966 (emphasis added).

being fair and reasonable. The effect of that
Commission's action was to completely deny the
utility a rate increase within the range it found to be
reasonable.  Similarly, the Commission in Mayo
completely denied Deltona a reasonable rate of
return. In this case, however, the Commission did
not deny Gulf Power a rate increase or impose a
penalty that would deny Gulf Power a reasonable rate
of return.  On the contrary, the return on equity set
by the Commission, 12.05%, is well within the range
found to be fair and reasonable. The reduction was
neither a penalty, as in Deltona and Carter, nor
confiscatory.

{21131 It is well established that all a regulated public
utility is entitled to is "an opportunity to earn a fair or
reasonable rate of return on its invested capital.”
United Tel. _Co. v. Mann, 403 So2d 962, 966
(Fla.1981). See also Guif Power Co. v. Bevis, 289
S0.2d 401 (Fla.1974). What constitutes a fair rate of
return for a utility depends upon the facts and
circumstances of each utility, and this Court has
expressly recognized that the Commission must be
allowed broad -discretion in setting a utility's
appropriate rate of return. United Tel Co. v. Mavo,
345 50.2d 648 (Fla.1977). In Mann, we explained
the purpose of setting a rate of return range:
By establishing a rate of return range in addition to
establishing a specific rate of return, the
commission is acknowledging the economic reality
that a company's rate of return will fluctuate in the
course of a normal business cycle. Earnings in
excess of the authorized rate of return could
possibly be offset by lower earnings in later years.
Thus the purpose of having a range is to give the
commission some flexibility in deciding whether a
public utility's rates should be changed. The
existence of the range does not limit the
commission’s authority to adjust rates even though
a public utility’s rate of return may fall within the
authorized range. For example, if a public utility
is consistently earning a rate of return at or near the
ceiling of its authorized rate of return range, the
commission may find that its rates are unjust and
unreasonable even though the presumption lies
with the utility that the rates are reasonable and
just.  The commission’s discretion in this matter is
not annulled by the establishing of a rate of return
range.

403  So0.2d  at  967-68 (emphasis added).
Furthermore, this Court explained that, after setting
the rate of return range, "the commission can make
further adjustments to account for such things as
accretion, attrition, inflation and management

Accordingly, we find that the Commission's
adjustment of Gulf Power's rate of return within the
fair rate of return range falls within those powers
expressly granted by statute or by necessary
implication. Citv of Cape Coral v. GAC Ullities,
281 So0.2d 493 (Fla.1973). This Court has
previously recognized that this authority includes the
discretion to reward, within the reasonable rate of
return range, for management efficiency. In fact,
Gulf Power has in the past received a ten basis point
reward for efficient management through its energy
conservation efforts. Gulf Power Co. v. Cresse, 410
So.2d 492 (Fla.1982). We find that, inherent in the
authority to adjust for management efficiency is the
authority to reduce the rate of retum for
mismanagement, as long as the resulting rate of
return falls within the reasonable range set by the
Commission. This concept of adjusting a utility's
rate of return on equity based on performance of its
management is *274 by no means new to Florida or
other jurisdictions. {FN2]

EN2. LaSdalle Tel Co. . Louisiana Pub.
Serv. Comm'n,_ 245 La. 99, 157 So.2d 455
(1963) (court increased rate of return as
reward for good management); State ex rel
Utilities Comm'n v. General Tel. Co., 285
N.C. 671, 208 S.E2d 681 (1974} (court
affirmed commission's refusal to grant
otherwise justifiable increase in return
where indifference of top management and
personnel caused deterioration of service);
see also fn re Pacific Tel. & Tel Co., 16
Pub.Util.Rep.4th (PUR) 384
(Cal.P.U.C.1976) (commission reduced
telephone company's rate of return for
unreasonable budget management); I[n re
West Fla. Natural Gas Co., 86 F.P.S.C. 9:74
(1986) (commission reduced rate of return
fifty basis points due to management's
failure to inform commission of material
changes affecting validity of rate
applications); [n re_Florida Power Corp..
73 Pub.Util.Rep.3d (PUR) 295
(Fla.P.S.C.1968) (electric utility held to
lower range of return for inability to achieve
satisfactory  degree of efficiency in
controlling level of rates); In re General
Tel. Co., 44 Pub.Util.Rep.3rd (PUR) 247
(F1a.P.S.C.1962) (commission found utility
operated  efficiently and  deserved
recognition through increase in return); In
re  South Countv__ Gas  Co. 53
Pub.Util.Rep4th  (PUR) 525 (R.L
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P.U.C.1983) (commission imposed penalty
on electric utility's rate of return to indicate
commission's outrage over utility's neglect
of public service obligation).

In a competitive market environment, the market
would provide the necessary incentives for
management  efficiency and corresponding
disincentives for mismanagement. However, for a
utility that operates as a monopoly, this discretionary
authority to reward or reduce a utility's rate of return
within a reasonable rate of return range is the only
incentive available. A commentator on public utility
regulation has explained:
While exceptional management is rarely explicitly
rewarded, and mediocrity infrequently penalized, it
suggests more systematic and deliberate efforts on
the part of regulating agencies to distinguish,
somewhat as competition is presumed to do, in
favor of companies under superior management
and against companies with  substandard
management. The distinction might take the form
of an explicit and publicly recognized differential
in the allowed rate of return. There is ground for
the conviction that the opportunity of a well-
managed utility to earn a return /iberally adequate
to attract capital is in the public interest as
encouraging rapid technological progress and long-
run policies of operation.  Objection might be
raised to a substandard rate of return on the
grounds that it would make bad matters worse, but
one might hope that the restriction of a company,
by virtue of a commission finding of inferior
management, to a minimum rate of return
measured, say, by a bare bones estimate of the cost
of capital, could become so intolerable to the
stockholders that they would enforce a change of
management.
James C. Bonbright et al., Principles of Public
Utility Rates 366-67 (2d ed. 1988).

[4] Gulf Power's final argument is that the
Commission's reduction in its rate of return violates
the fundamental principles of rate-making.  Gulf
Power asserts that the Commission was
impermissibly setting future rates based on past
matters that are not part of the test year relied upon
by the Commission in projecting Gulf Power's future
expenses and operating costs.  Gulf Power argues
that the Commission may only reward or reduce the
rate of return for management efficiency to the extent
it impacts future service, facilities, or rates. That
philosophy would effectively exonerate the utility for
all past management inefficiency, eliminate the
underlying purpose for consideration of this factor in

setting a utility's specific rate of return within the

reasonable rate of return range, and require this Court
to recede from Mann.  Gulf Power has benefitted
from this management efficiency factor in the past,
and now must accept a reduction for its
mismanagement.

The order of the Public Service Commission is
hereby affirmed.

It is so ordered.

SHAW, C.J., and McDONALD, BARKETT,
GRIMES, KOGAN and HARDING, JJ., concur.
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