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Docket No. 070368-TP - - In the Matter of Notice of the Adoption by NPCR, 

Inc. d/b/a Nextel Partners of the Existing “Interconnection Agreement By and 
Between BellSouth Telecommunications, Inc. and Sprint Communications 
Company Limited Partnership, Sprint Communications Company L.P., Sprint 
Spectnun L.P.” dated January 1,2001 

Dear Ms. Cole: 

When Nextel Partners filed its Response to AT&T Florida’s Motion to Dismiss in 
the above-captioned docket earlier this afternoon, it inadvertently omitted the first seven 
pages of Nextel Partners’-Exhibit A. Enclosed is a full, corrected version of the filing 
which includes the missing seven pages of the exhibit. 

Copies of this Corrected Filing will be served on parties as indicated on the 
attached Certificate of Service. 

Sincerely, 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
I 
I 

In the Matter of Notice of the Adoption by NPCR, ) 
hc.  d/b/a Nextel Partners of the Existing ) DocketNom 070368-Tp 
“Interconnection Agreement By and Between ) 
BellSouth Telecommunications, Inc. and Sprint ) Filed: July 9,2007 
Communications Company Limited Partnership, ) 
Sprint Communications Company L.P., Sprint ) 

1 Spectnun L.P.” dated January 1,2001 

NEXTEL PARTNERS’ RESPONSE TO AT&T FLORIDA’S 
MOTION TO DISMISS 

NPCR, Inc. d/b/a Nextel Partners (“Nextel Partners”) hereby files its Response to 

BellSouth Telecommunications, Inc. d/b/a AT&T Florida’s (“AT&T”) Motion to 

Dismiss filed June 28, 2007 (“Motion’’). For the reasons set forth below, Nextel 

Partners respectfully requests that the Florida Public Service Commission 

(“Commission”) deny AT&T’s Motion, and acknowledge that effective June 8, 2007 

Nextel Partners has adopted the existing “Interconnection Agreement By and Between 
! 

BellSouth Telecommunications, Inc. and Sprint Communications Company Limited 

j Partnership, Sprint Communications Company L.P., Sprint Spectrum Limited 

Partnership”’ dated January 1,2001 (“Sprint ICA”). 

I. INTRODUCTION 

On December 29, 2006, AT&T, hc.  and BellSouth Corporation voluntarily 

proposed “Merger Commitments” that became “Conditions” of approval of the 

AT&T/BellSouth merger when the Federal Communications Commission (“FCC”) 

’ Sprint Communications Company Limited Partnership, Sprint Communications Company L.P., Sprint 
Spectnun Limited Partnership are collectively referred to as “Sprint”. 



authorized the merger. The FCC ordered that as a Condition of its grant of authority to 

complete the merger, the merged entity and its ILEC affiliates (which include AT&T), 

are required to comply with their Merger Commitments? 

The interconnection-related Merger Commitment No. 1 granted Nextel Partners a 

right, unqualified as to time, to adopt “any entire efective interconnection agreement, 

whether negotiated or arbitrated that an ATdiTBeIlSouth ILEC entered into in any state 

in the AT&T/BellSouth 22-state EEC operating territ~ry.”~ In addition to AT&T Merger 

Commitment No. 1, since the Sprint ICA is an interconnection agreement previously 

approved by this Commission, AT&T is also required by Section 252(i) of the 

Telecommunications Act of 1996 (“Act”) to make the Sprint ICA available to Nextel 

Partners for ad~ption.~ 

* In the Matter of AT&T Inc. and BeZlSouth Corporation Application for Transfer of Control, 
Memorandum Opinion and Order, Ordering Clause 7 227 at page 112, WC Docket No. 06-74 (Adopted: 
December 29,2006, Released: March 26,2007) c‘AT&T/BeZlSouth” or “FCC Order“) (,‘IT IS FURTHER 
ORDERED that as a condition of this grant AT&T and BellSouth shall comply with the conditions set 
forth in Appendix F of this Order.”). A copy of the Table of Contents and Appendix F to the FCC Order 
is attached as NexteI Partners Exhibit “M. 

See FCC Order, at page 149, Appendix F, Merger Commitment No. 1 under “Reducing Transaction 

The AT&T/BellSouth EECs shall make avaiZabZe to any requesting telecommunications 
carrier any entire efective interconnection agreement, whether negotiated or arbitrated 
that an AT&T/BellSouth ILEC entered into in any state in the AT&T/BellSouth 22-state 
ILEC operating territory, subject to state-specific pricing and performance plans and 
technical feasibility, and provided, further, that an AT&T/BellSouth ILEC shall not be 
obligated to provide pursuant to t h i s  commitment any interconnection arrangement or 
UNE unless it is feasible to provide, given the technical, network, and OSS attributes 
and limitations in, and is consistent with the laws and regulatory requirements of, the 
state for which the request is made. 

Costs Associated with Interconnection Agreements” which states: 

(Emphasis added). 
47 USC 6 252(i) provides: “A local exchange carrier shall make available any interconnection, service, 

or network element provided under an agreement approved under this section to which it is a party to any 
other requesting telecommunications carrier upon the same terms and conditions as those provided in the 
agreement. 
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On June 8, 2007, Nextel Partners provided a Notice of Adoption to the 

Commission for the purpose of obtaining the Commission’s acknowledgment of Nextel 

Partners’ adoption of the existing Sprint EAS. Nextel Partners’ Notice of Adoption 

informed the Commission that: 

1) Nextel Partners had exercised its rights, effective immediately, to adopt in its 

entirety the same Sprint ICA, as amended, that has been filed and approved in each of 

the 9 legacy-BellSouth states, including Florida6; 

2) Nextel Partners exercised such adoption rights pursuant to both the FCC 

approved Merger Commitment Nos. I and 2 under “Reducing Transaction Costs 

Associated with Interconnection Agreements” as ordered in the AT&T/BellSouth 

merger, and 47 U.S.C. 0 252(i);’ 

3) All relevant state-specific differences among the 9 legacy-BellSouth states are 

already contained within the Sprint ICA, including Florida. Since the same state-specific 

terms are applicable to Nextel Partners on a state-by-state basis, there are no “state- 

s See June 8,2007 letter from Mr. Douglas C. Nelson, Sprint Nextel Attomey State Regulatory Affairs, to 
Ms. Ann Cole, Commission Clerk, Florida State Public Service Commission, Docket No. 070368-TP 
(“‘Notice of Adoption”). Nextel Partners acknowIedges that a true and correct copy of its Notice of 
Adoption appears to be attached to AT&T’s Motion as Exhibit A. 

Id. at page 1 and footnote 3: “For the purposes of this letter, the 9 legacy BellSouth states means: 
Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and 
Tennessee. The Sprint ICA was initially approved by the Florida PubIic Service Commission in Dockets 
No. 000828-TP and 000761-TP. A true and correct copy of the 1,169 page Interconnection Agreement, as 
amended, can be viewed at: http://cm.bellsouth.com/clec/docs/all stated800aa29 1 adf., and is 
incorporated fully herein by reference.” 

‘Id. at page 1 and footnote 4. FCC Order, at page 149, Appendix F, Merger Commitment No. 2 states: 

The AT&T/BellSouth ILECs shall not refuse a request by a telecommunications carrier 
to opt into an agreement on the ground that the agreement has not been amended to 
reflect changes of law, provided the requesting telecommunications carrier agrees to 
negotiate in good faith an amendment regarding such change of law immediately aRer it 
has opted into the agreement. 
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specific pricing and performance plans and technical feasibility” issues pursuant to 

Merger Commitment No, 1. Likewise, since the Sprint ICA is already Triennial Review 

Remand Order (“TRR0”)-compliant and has an otherwise effective change of law 

provision, there is no issue preventing Nextel Partners from adopting the Sprint ICA in 

each applicable state, including Florida, pursuant to Merger Commitment No. 2: 

4) The Sprint ICA is effective and has not expired, although Sprint and AT&T 

have a dispute regarding the term of the agreement. Sprint believes the term of the 

agreement ends March 19,201 0 while AT&T has taken a position, among other things, 

that the term may not extend beyond December 3 1, 2007;9 

5) Nextel Partners contacted AT&T regardhg the exercise of Nextel Partners’ 

adoption rights, but AT&T refuses to voluntarily acknowledge and honor Nextel 

Partners’ adoption rights;” and, 

6 )  The adopted Sprint ICA replaces in its entirety the existing interconnection 

agreement between Nextel Partners and AT&T.” 

‘Id.  at page 2. 

Id. at page 2; see also In the Matter of Petition of Sprint Communications Company Limited Partnership 
and Sprint Spectrum Limited Partnership Limited Partnership d/b/a Sprint PCS for Arbitration of Rates, 
Tenns and Conditions of Interconnection with BellSouth Telecommunications, Inc. d/b/a AT&T Florida 
d/b/a AT&T Southeast, Sprint ”Petition for Arbitration ’’ filed April 6, 2007 (“Sprint Petition”), AT&T 
“Motion to Dismiss and Answer”, filed May 1, 2007 (“AT&T Motion and Answer”), and Sprint 
”Response to AT&T Florida’s Motion to Dismiss and Answer” filed May 15, 2007 (“Sprint Response”), 
Docket No. 070249-TP (FPSC) (generally referred to as “Spht-AT&T Arbitration” or “Docket No. 

Io Id. 

’* Id. 

I 
! 
I 
i 

070249-TP”). 
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On June 28, 2007, AT&T filed its Motion in which AT&T contends that the 

Commission has no jurisdiction to interpret or enforce AT&T Merger Commitments;’2 

that the Sprint ICA is “expired” and, therefore, Nextel Partners did not request adoption 

of the Sprint ICA in a timely fashion under the and, that Nextel Partners’ Notice 

of Adoption is “premature” because Nextel Partners did not invoke a “dispute 

resolution” process within its existing interconnection agreement to address any dispute 

between the parties regarding Nextel Partners attempt to adopt the Sprint ICA.14 In 

response to AT&T’s Motion, it is Nextel Partners’ position that: 

1) This Commission has repeatedly exercised jurisdiction under the Act and state 

law to acknowledge a carrier’s exercise of its adoption rights. The fact that such rights 

have been enhanced by the Merger Commitments does not divest the Commission of its 

authority to continue to oversee the exercise of such adoption rights. Instead, there is a 

long history of FCC and state commission precedent which clearly establishes that the 

FCC and the Commission continue to have concurrent jurisdiction under the Act and 

state law over any enhanced adoption rights granted by the AT&T interconnection- 

related Merger Commitments. This Commission has jurisdiction pursuant to both the 

See Motion at pages I and 3-7. 

l3 Id. at pages 1-2, and 7-10. 

l4 Id. at pages 2 and 10-12. In making its “dispute resolution” argument, at Motion page 2 footnote 2, 
AT&T refers to: “a dispute resolution provision process by which the parties must abide in resolving 
disputes. See Id., Article XIX. A true and correct copy of the interconnection agreement can be found at 
htto://cur. bezZsouth.co~cIec/doc~/Qf~ states/800aa291.~df‘ (emphasis added). To avoid any confusion in 
the record, it should be clarified that the foregoing link is not a link to any prior Nextei Partners/AT&T 
interconnection agreement - - it is the link to the very Sprint ICA to which Nextel Partners has exercised its 
adoption rights. See supra footnote 5 .  
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Act and Florida law to acknowledge the Nextel Partners’ exercise of its right to adopt the 

Sprint ICA. 
I 

2) AT&T’s contention that Nextel Partners’ adoption is untimely because the 

Sprint ICA is “expired” is based upon both fact~ally’~ and legally erroneous premises. 

The Sprint ICA currently continues and is “deemed extended on a month-to-month 

and AT&T has admitted without qualification that it acknowledged to Sprint 

that the Sprint ICA can be extended 3-years pursuant to Merger Commitment No. 4.” 

Accordingly, not only does the Sprint ICA continue to be effective, there has yet to be a 

determination by this Commission regarding the commencement date of the Sprint ICA 

3-year extension. 

AT&T’s “timeliness” argument is legally deficient in two respects. First, Merger 

Commitment No. 1 does not contain any “time” restriction upon when a requesting 

carrier may adopt another ICA. Second, on similar facts and case law cited by Alltel 

ILEC &e., the two Global NAPS cases cited by AT&T), this Commission denied Alltel’s 

Motion to dismiss a CLEC’s 252(i) request to adopt an agreement that was set to expire 

l5 AT&T’s Motion at page 3 requests “that the Commission take judicial notice of the existing 
interconnection agreements between AT&T Florida and Nextel Partners and AT&T Florida and Sprint.” 
For the purpose of this Response, Nextel Partners joins such request and €urther requests that the 
Commission also take judicial notice of the entire record in the Sprint-AT&T Arbitration, Docket No. 

*‘ Sprint ICA, Section 2.1 at page 8 15. 

070249-TP. 

FCC Order, at page 150, Appendix F, Merger Commitment No. 4 states: 

The AT&T/BeliSouth ILECs shall pemit  a requesting telecommunications carrier to extend its 
current interconnection agreement, reaardless of whether its initial term has expired, for a 
period up to three years, subject to amendment to reflect prior and future changes of iaw. During 
this period, the interconnection agreement may be terminated only via the camer’s request unless 
terminated pursuant to the agreement’s ‘default’ provisions.” 

(Emphasis added); see also. Sprint Petition 7 13 and unqualified admission of same at AT&T Motion and 
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within 72 days after the adoption date, but was likely to remain in effect beyond the 

stated termination date.’* 

3) AT&T’s “dispute resolution process argument” is also legally deficient based 

upon this Commission’s prior rejection of an AT&T argument that a Carrier must 

“comply with the terms of its existing interconnection agreement concerning 

 adoption^".'^ Thus, if Nextel Partners is not required to follow an “adoption process” 

contained in its prior agreement in order to adopt the Sprint ICA, there is no basis for 

requiring Nextel Partners to engage in a dispute resolution process when AT&T fails to 

voluntarily acknowledge its obligation to make the Sprint ICA available to Nextel 

P artners.20 

For the reasons stated above and explained in greater detail below, Nextel Partners 

respectfully requests that the Commission deny AT&T’s Motion and, administratively 

Answer 7 17, Docket No. 070249-TP. 

la See In Re: Petition by Volo Communication of Florida, Inc. d/b/a Yo10 Communications Group of 
Florida, Inc. for Adoption of Existing Interconnection Agreement Between ALLTEL Florida, Inc. and 
Level 3 Communications, LLC, Order Denying Motion to Dismiss and Holding Proceedings in Abeyance, 
FPSC Docket No. 040343-TP, Order No. PSC-04-1109-PCO-TP (November 9, 2004) (“Volo Notice of 
Adoption”). 

See In Re: Notice of Adoption of Existing Interconnection, Unbundling, Resale. and Collocation 
Agreement Between BellSouth Telecommunications, Inc. and Network Telephone Corporation by Z-Tel 
Communications, Inc., Notice of Proposed Agency Action Order Acknowledging Adoption of 
Interconnection Agreement, FPSC Docket No. 040779-TP, Order No. PSC-05-0 158-PAA-TP (February 9, 
2005) (i‘Z-Tel Notice ofAdoption”). 

2o I t for  the sake of argument alone, a dispute resolution process were considered applicable in this 
matter, AT&T faiIs to mention that: Nextel Partners initiated discussions with appropriate AT&T 
representatives regarding adoption of the Sprint ICA on January 3,2007; AT&T confirmed on February 
21, 2007 that it would not allow such adoption; Nextel Partners formally invoked its adoption rights under 
the Merger Commitments and 252(i) on May 18, 2007; and, by its May 30, 2007 response, AT&T again 
confirmed its refusal to recognize Nextel Partners’ adoption rights. Clearly, any 30-day dispute resolution 
process commenced and expired long ago and, in light of AT&T’s continuing stated positions, any further 
effort by Nextel Partners prior to filing its Notice of Adoption would have been a futile act, of which 
performance is not required under the law. 
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acknowledge that, effective June 8, 2007, Nextel Partners adopted the existing Sprint 

ICA. 

11. AT&T’S MOTION MUST BE DECIDED BASED UPON THE 
FACTS AS ALLEGED IN NEXTEL PARTNERS’ NOTICE OF 
ADOPTION AND TIIE LIMITED UNDISPUTABLE FACTS OF 
WHICH THE COMMISSION CAN TAKE APPROPRIATE 
JUDICIAL NOTICE. 

A Motion to dismiss must, as a matter of law, address the sufficiency of the facts 

alleged in the Petition to state a cause of action. For AT&T’s Motion to be sustained 

AT&T must demonstrate that, accepting all allegations in the Notice of Adoption as 

facially correct, the Notice of Adoption fails to state a cause of action for which relief 

can be granted. When determining the sufficiency of the Petition, the Commission may 

not look beyond the four comers of the Petition, may not consider any affirmative 

defenses raised by AT&T, and may not consider any evidence likely to be produced by 

either side. k i d ,  all material allegations must be construed against AT&T in determining 

if Nextel Partners has stated the necessary allegations?’ 

Notwithstanding the foregoing, as previously indicated, Nextel Partners does not 

object to the Commission taking judicial notice as requested by AT&T provided, 

however, the Commission likewise takes judicial notice of the entire record in Docket 

No. 070249-TP. In so doing, in addition to the facts as stated in Nextel Partners’ Notice 

of Adoption, Nextel Partilers also relies upon the provisions of the Sprint ICA and the 

2‘ In Re: Petition to Establish Generic Docket to Consider Amendments to Interconnection Agreements 
Resulting >om Changes in Law, by BellSouth Telecommunications, Inc., Order Denying Motion to 
Dismiss at page 5, FPSC Docket No. 041269-TP, Order No. PSC-05-0171-FOF-TP (February 15, 2005) 
(“BellSouth Generic ICA Amendment Order’? (citing Matthews v. Matthews, 122 So. 2d 571 (2nd DCA 
1960), Varnes v. Dawkins, 624 So. 2d 349,350 (Fla. 1st DCA 1993).; In re Application for Amendment of 
Certificates Nos. 359-W and 290-S to Add Territorv in Broward Countv bv South Broward Utilitv. Inc., 



undisputed admissions made by AT&T in Docket No. 070249-TP with respect to the 

Sprint ICA as identified herein. 

The following are the essential operative facts that establish the existence of a 

matter within the jurisdiction of this Commission under Fla. Stat. 0 364.01(4) (2006) and 

Section 252(i) of the Act: 

The Sprint ICA is active and effective by virtue of its express terms under which 
it continues “on a month-to-month basis”22, and is “deemed extended on a 
month-to-month basis”23; 

AT&T acknowledged to Sprint that a 3-year extension of the Sprint ICA is 
available, but there is a dispute between AT&T and Sprint regarding when the 3- 
year extension commences24; 

Sprint has accepted a 3-year extension of the Sprint ICA and requested an 
amendment to implement its right to such 3-year exten~ion~~;  

Sprint believes the term of the agreement ends March 19,2010 while AT&T has 
taken a position, among other things, that the term may not extend beyond 
December 3 1, 2007;26 

The Commission has not yet made a determination in Docket No. 070249-TP as 
to when the 3-year extension of the Sprint ICA commences; 

Nextel Partners has exercised its rights, effective immediately, to adopt in its 
entirety the same Sprint ICA, as amended, that has been filed and approved in 
each of the 9 legacy-BellSouth states, including Florida27; 

Nextel Partners exercised such adoption rights pursuant to both the FCC 

95 FPSC 5:339 (1995); Varnes v. Dawkins, 624 So. 2d 349,350 (Fla. 1st DCA 1993). 

Sprint IC& Section2.1 at page 815. 

23 Id., Section 3.4 at page 8 16. 

24 Sprint Petition 7 13 and AT&T Motion to Dismiss and Answer fl 17, Docket No. 070249-TP. 

25 Id., Sprint Petition 7 14 and AT&T Motion to Dismiss and Answer 7 18. 

2b Notice ofAdoption at page 2. 

Notice of Adoption at page 1 and footnote 3. 
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approved Merger Commitment Nos. 1 and 2 and 47 U.S.C. 0 252(i)t8 

All relevant state-specific differences among the 9 legacy-BellSouth states are 
already contained within the Sprint ICA, including Florida. Since the same state- 
specific terms are applicable to Nextel Partners on a state-by-state basis, there are 
no “state-specific pricing and pedomance plans and technical feasibilitf‘ issues 
pursuant to Merger Commitment No. 1.. Likewise, since the Sprint ICA is already 
TRRO compliant and has an otherwise effective change of law provision, there is 
no issue preventing Nextel Partners fiom adopting the Sprint ICA in each 
applicable state, including Florida, pursuant to Merger Commitment No. p9 
The adopted Sprint ICA replaces in its entirety, the existing interconnection 
agreement between Nextel Partners and AT&T.30 

HI. TFiE COMMISSION HAS AUTHORITY TO ACJSNOWLEDGE 
NEXTEL PARTNERS’ EXERCISE OF RIGHT TO ADOPT THE 
SPFUNT ICA, AND SUCH AUTHORITY IS NOT ALTERlED BY 
THE MERGER COMMITMENTS 

Similar to its jurisdictional argument in Docket No. 070249-TP, AT&T asserts in 

this case as well that “the FCC alone possesses the jurisdiction to interpret and enforce 

the subject merger commitments’”‘, and thereby suggests the Commission has no 

authority to acknowledge Nextel Partners’ exercise of its right to adopt the Sprint ICA. 

Case law to the contrary, however, clearly establishes that this Commission has 

historically acknowledged carriers’ exercise of their right to adopt existing 

interconnection agreements, and the FCC Order in the AT&T/BellSouth merger has not 

diminished the Commission’s authority. 

A. THE COMMISSION HAS AUTHORITY TO 
ACKNOWLEDGE NEXTEL PARTNERS’ EXERCISE 
OF ITS RIGHT TO ADOPT THE SPRINT ICA 

** Id. at page 1 and footnote 4. 
29 Id. at page 2. 

30 Id. 

31 See AT&T Motion at 6.  
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In making its jurisdictional argument, AT&T now cites two cases that were 

previously provided to the Commission by Sprint in Sprint’s Response to AT&T’s 

Motion to Dismiss the Sprint Petition in Docket No. 070249-TP, i.e., the Sunrise Order 

and IDS cases32. These two cases support Nextel Partners’ position in this Docket for the 

same reasons they support Sprint’s position in Docket No. 070249-TP: they stand for the 

proposition that the Commission can interpret and apply federal law in the course of 

exercising the authority that it is conferred under the Act and state law. 

In the Sunrise Order Supra sought to have the Commission provide a remedy for 

AT&T’s alleged violation of the Section 222 Confidentiality of Canier Information 

provision of the Act. The Commission determined that, absent finding that AT&T’s 

conduct was anticompetitive behavior prohibited under state law, Fla. - _ _  .__ Stat. -. - 0 . 

364.01(4)(g), the Commission could not provide a remedy because it had not otherwise 

been conferred jurisdiction under the Act with respect to Section 222. Similarly, in IDS, 

the two out of five counts of IDS’S informal complaint that were subject to dismissal 

were Count Three, which sought a finding that AT&T had violated a private settlement 

agreement, and Count Five, which alleged “anticompetitive behavior in violation of the 

Telecommunications Act of 1996.” 

32 See Sprint Response to AT”K”K’s Motion to Dismiss filed May 15, 2007 in Docket No. 070249-TP at 
page 7, footnote 15: In Re: Complaint against BellSouth Telecommunications, Inc. for Alleged 
Overbilling and Discontinuance of Service, and Petition for Emergeng Order Restoring Service, by IDS 
Telecom LLC, Order Granting BellSouth‘s Partial Motion to Dismiss at page 8, FPSC Docket No. 031 125- 
TP, Order No. PSC-04-0423-FOF-TP (April 26,2004) (,‘IDS”) and page 8,  footnote 16: In Re: Complaint 
by Supra Telecommunications and Information Systems, Inc. against BellSouth, Inc. Regarding 
BellSouth ’s Alleged Use of Cawier-to-Carrier Infomation, Final Order On BellSouth’s Alleged Use of 
Carrier to Carrier Information at page 4, fn. 1, FPSC Docket No. 030349-TP, Order No. PSC-03-1392- 
FOF-TP (December 11,2003) (“Sunrise Order”), and cJ AT&T Motion which cites the Sunrise Order as 
PSC-03-1892-FOF-TP [sic] at page 5 and IDS at page 6. 
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While the Merger Commitments provide requesting carriers with expanded 

adoption rights in addition to Section 252(i), the fact that the Commission’s 

acknowledgement of Nextel Partners’ exercise of any of its adoption rights may involve 

the Commission’s interpretation and application of “federal law” provides no reason 

whatsoever to dismiss any aspect of the Notice of Adoption. Indeed, every time an ILEC 

interposes an objection to a carrier’s exercise of any adoption right, the Commission is 

called upon to construe the Act, FCC orders and federal court decisions related to both 

the Act and said orders. While not binding on the FCC, it is too common for dispute 

that state comissions may interpret and apply federal law in the exercise of their 

jurisdiction under the 

As recognized by this Commission in the Sunrise Order, the Act expressly 

provides a jurisdictional scheme of “cooperative federalism” under which Congress and 

the FCC have specifically designated areas in which they anticipate that state 

commissions have a which undeniably includes matters relating to approval of 

interconnection agreements consistent the Act and orders of the FCC. 

33 See IDS at page. 8 (Commission “find[s] BellSouth’s argument is without merit to the extent that it 
argues that IDS’S complaint fa& to state a cause of action merely because the Complaint requires us to 
refer to a privately negotiated settlement agreement and federal law to settle the dispute . . . Thus, the fact 
that a count of this Complaint asks this Commission to interpret and apply federal law is not in and of itself 
reason to dismiss that portion of the complaint”). 

34 See Sunrise Order at footnote 1; In Re: Docket to Establish Generic Performance Measurements, 
Benchmarks and Enforcement Mechanisms for BellSouth, Inc., Order, TRA Docket No. 01-00193, pp. 5-6 
(June 28,2002)  TO Implement the 1996 Act, Congress sought the assistance of state regulatory agencies. 
In what has been termed “cooperative federalism,” Congress partially flooded the existing statutory 
landscape with specific preempting federal requirements, deliberately leaving numerous islands of State 
responsibility.. .No generalization can therefore be made about where, as between federal and State 
agencies, responsibility lies for decisions. The areas of responsibility are a patchwork and the dividing 
lines are sometimes murky. Certain provisions of the 1996 Act, such as those related to arbitrating and 
approving interconnection agreements mandate that State Commissions apply federal law within their 
existing State procedural structures.”). See also Verizon Cor-.  v. FCC, 535 U.S. 467, 489, 122 S.Ct. 
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Contrary to the relief sought by the carriers in the Sunrise Order and IDS cases 

that the Commission had no power under the Act to grant, by its Notice of Adoption 

Nextel Partners has sought the exact same relief that this Commission has historically, 

repeatedly rendered to carriers that exercise their right to adopt another existing 

ILEC/Carrier interconnection agreement under either an FCC merger condition3’ or 

252(i)36, i.e., Commission acknowledgment that Nextel Partners’ has in fact exercised its 

right to adopted the existing Sprint ICA. 

B. THE FCC ORDER DOES NOT RESTRICT, SUPERSEDE 
OR OTHERWISE ALTER THE COMMISSION’S 
AUTHORITY TO ACKNOWLEDGE NEXTEL 
PARTNERS’ EXERCISE OF ITS RIGHT TO ADOPT THE 
SPRINT ICA 

The fact that requesting carriers have been granted expanded adoption rights by 

virtue of the FCC Order does not divest the Commission of its existing authority to 

acknowledge a carrier adoption pursuant to Section 252(i) of the Act, or the alternative 

basis which the Commission has relied upon under state law, FIa. Stat. 0 364.01(4), to 

1646, 1661 (2002) (With respect to Congress’ passage of the Act, the Supreme Court noted that “[tlhe 
approach was deliberate, through a hybrid jurisdictiona1 scheme[.]”); and Lucre, Inc. v. Michigan BeZZ 
TeZephone Co., No. 06-1144,2007 WL 1580101, p. 1 (6” Cir. May 31,2007) (“The Act has been called 
one of the most ambitious regulatory programs operating under ‘cooperative federalism,’ and creates a 
regulatory framework that gives authority to state and federal entities in fostering competition in local 
telephone markets.”) 
3s In Re: Petition for Acknowledgment of Adoption of Existing Agreement Between Vererizon Marylund Inc. 
J!da Bell Atlantic-Mavland, Inc. and Business Telecom, Inc., by Winstar Communications, L.L. C., Order 
Approving Petition for Acknowledgment of Adoption of an Agreement Under FCC Approved Merger 
Conditions and Granting Staff Authority To Administratively Acknowledge Adoption of Agreements 
Under FCC Approved Merger Conditions and Order Amending Administrative Procedures Manual, FPSC 
Docket No. 020353-TP, Order No. PSC-02-1174-FOF-TP (August 28, 2002) (“Verizon Petition for 
A cknowZedgemen f ’). 

36 See e.g. Z-TeI Notice ofAdoption; Volo Petition for Adoption 
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acknowledge a carrier adoption pursuant to an FCC merger order.37 The FCC has 

repeatedly and expressly recognized in its merger orders that adoption of merger 

conditions does not limit the authority of the states to impose or enforce requirements, 

which can even go beyond FCC-required conditions.38 The FCC not only expects the 

states to be involved in the ongoing administration of interconnection-related merger 

conditions, but recognizes the states’ concurrent jurisdiction to resolve interconnection- 

related disputes pursuant to § 252. For example, 

37 See Verizon Petition for Acknowledgement (to acknowledge an FCC merger commitment adoption by 
Winstar in Florida of a Verizon interconnection agreement that had been approved by the Maryland 
Commission, the Commission stated that “we acknowledge this adopted agreement pursuant to Section 
3640I(4), Florida Statutes, wherein the Legislature requires us to encourage and promote competition”). 
Winstar’s FCC merger commitment adoption in Verizon is distinguishable from the FCC merger 
commitment adoption aspects of Nextei Partners’ adoption based on the simple fact that Nextel Partners is 
adopting the Sprint ICA as previously approved by this Commission. The distinction that Nextel Partners 
draws between its adoption of the Sprint ICA pursuant to the Merger Commitment No. 1 and 252(i) is that 
Merger Commitment No. 1 imposes no time restriction upon Nextel Partners’ exercise of its right to adopt 
the Sprint ICA. 

38 See In the Matter of GTE Corporation and Bell Atlantic Corporation for Consent to Transfer Control, 
CC Docket No. 98-184,1254 (Adopted: June 16, 2000, Released: June 16,2000) (“GTEiBell Atlantic”); 
and In the Applications of Ameritech Corp. and SBC Communications, Inc., For Consent to TraMer 
Control, CC Docket No. 98-141, 7 358 (Adopted: October 6, 1999, Released October 8, 1999) 
(“AmeritechBBC”). 
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in the GTE/Bell Atlantic merger the FCC provides: 

Although the merged firm will offer to amend interconnection agreements 
or make certain other offers to state commissions in order to implement 
several of the conditions, nothing in the conditions obligates carriers or 
state commissions to accept any of Bell AtlanWGTE’s offers. The 
conditions, therefore, do not alter any rights that a telecommunications 
carrier has under an existing negotiated or arbitrated interconnection 
agreement. Moreover, the Applicants also agree that they will not 
resist the efforts of state commissions to administer the conditions by 
arguing that the relevant state commission lacks the necessary 
authority or juri~diction.~’ 

Regarding implementation of the merged firm’s interconnection-related “Most- 

Favored-Nation” and “Multi-State Interconnection and Resale Agreements” 

commitments, the FCC also made it clear that “[dlisputes regarding the availability of an 

interconnection arrangement ... shall be resolved pursuant to negotiation between the 

parties or by the relevant state commission under 47 U.S.C. 0 252 to the extent 

applicable.’” 

Case law subsequent to the GTEBeIZ Atlantic and Ameritech/SBC merger also 

finds that state commissions have continuing, concurrent jurisdiction to enforce 

interconnection-related merger conditions pursuant to Section 252. In Core 

39 GTEBell Atlantic at 7 348 (emphasis added). 

4o See also, AmentecWSBC at “Appendix C CONDITIONS,” Section XII. Most-Favored-Nation 
Provisions for Out-of-Region and In-Region Arrangements 71 42, 43, Section XII .  Multi-State 
Interconnection and Resale Agreements fl 44, and XWI. Altemative Dispute Resolution through 
Mediation 7 54 (“Participation in the ADR mediation process established by this Section is voluntary for 
both telecommunications carriers and state commissions. The process is not intended and shall not be used 
as a substitute for resolving disputes regarding the negotiation of interconnection agreements under 
Sections 251 and 252 of the Communications Act, or for resolving any disputes under Sections 332 of the 
Communications Act. The ADR mediation process shall be utilized to resolve local interconnection 
agreement disputes between SBC/Ameritech and unaffiliated telecommunications carriers at the 
unaffiliated carrier’s request”). 
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Communicutions,4* CLECs filed a complaint action against SBC at the FCC over alleged 

violations of AmeritecWSBC merger conditions. SBC asserted that the FCC lacked 

jurisdiction to hear the complaint under Sections 206 and 208 of the Act on a theory that 

the state’s authority under Section 251 and 252 overrode the FCC’s Section 206 and 208 

enforcement jurisdiction. The FCC determined that it also had 206 and 208 enforcement 

authority (as opposed to finding that only the FCC had enforcement authority) and, in 

her concurring opinion, then Commissioner Abernathy stated: 

This Order holds that the Commission has concurrent jurisdiction with the 
state commissions to adjudicate interconnection disputes. I agree that the 
plain language of the Act compels this conclusion. But I also believe that 
there are significant limitations on the circumstances in which 
complainants will actually be able to state a claim under section 208 for 
violations of section 25 1 (c) and the Commission’s implementing rules. 

... as the Order acknowledges, the section 252 process of commercial 
negotiation and arbitration provides the primary means of resolving 
disputes about what should be included in an interconnection agreement - 
its change of law provisions, for example - likely would foreclose any 
remedy under section 208.42 

Similarly, in Ameritech ADS, in the context of granting “Alternative 

Telecommunications Utility” certification to a post-merger AmeritecWSBC affiliate, 

I Commissioner Joe Mettner found it necessary to issue a concurring opinion to the 

Wisconsin Public Service Commission’s (“WPSC”) decision in order to address 
I 

I 

41 In the Matter of Core Communications, Inc. and Z-Tel Communications, Inc. v. SBC Communications, 
et al., Memorandum Opinion and Order, 18 FCC Rcd 7568, 2003 FCC Lexis 2031 (2003) (“Core 
Communications’y vacated and remanded on other grounds, 407 F.3d 1223 (U.S.App.D.C. 2005) 
(vacated for M e r  proceedings in which Commission may develop and apply its interpretation of the 
conditions under which CLECs may waive specified merger rights). 

42 Core Communications at 17. 
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statements made by a dissenting Commissioner in light of the FCC’s AmeritecWSBC 

merger order: 

It is important that the public not be left with inaccurate statements 
concerning the extent, if any, to which FCC action in merger cases alters, 
modifies or preempts the federal statutory scheme of shared responsibility 
between the state commissions and the FCC over matters relating to 
opening local exchange markets to competition and the monitoring of the 
terms and conditions of interconnection agreements entered into by the 
ILEC’s with competitors. 

* * *  

It is fbndamental to the scheme of shared regulation found in the 
Telecommunications Reform Act of 1996 that state commissions and the 
FCC preserve their respective spheres of authority to ensure that the 
general obligations of ILEC’s to provide nondiscriminatory 
interconnection features to requesting entities, and that the states retain a 
particularly important role in the review and approval of interconnection 
agreements. 47 U.S.C. $ 9  251(c) and (d), 252(e). 

* * *  

The Merger Order simply doesn’t stand as any valid extra-jurisdictional 
reconfiguration of state v. federal authority in these matters, as the FCC 
has been carell to indicate in its own Merger Order. 

. . . it may well be true, as the dissent has noted, that the FCC in some sense 
has “final enforcement authority” over issues concerning 
SBC/Ameritech’s OSS, to the extent that the FCC may preempt any state 
commission failing to fidfill its responsibilities under 47 U.S.C. 252 in 
reviewing interconnection agreements. It is not true, however, that the 
Merger Order does anything (as indeed it may not) to alter the primary 
authority of state commissions in review of interconnection agreements, 
and the terms and conditions of ~ame.4~ 

43 Petition of Ameritech Advanced Data Services of Wisconsin, Inc. for Authorization to Resell Frame 
Relay Switched Multimegabit Data, and Asynchronous Transfer Mode Services on an Intrastate Bases 
and to Operate as an AItemative Telecommunications Utility in Wisconsin; Investigation into the Digital 
Services and Facilities of Wisconsin Bell, Inc. (dMa Ameritech Wisconsin), Final Decision and 
Certificate, 2000 Wisc. PUC Lexis 36 (Jan. 2000) (“‘Ameritech ADS’?. 
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Based on the foregoing, it is apparent that not only do the states continue to retain 

25 1-252 authority over disputes regarding interconnection-related merger conditions in 

an FCC order, but also that the FCC itself has expressed a belief that even its complaint 

enforcement authority may be considered secondary to the states with respect to such 

disputes. 

C. THE FCC ORDER EXPRESSLY RECOGNIZES TEfE 
STATES’ CONCURRENT AUTHORITY OVER AT&T’S 

COMMITMENTS 
INTERCONNECTION-RELATED MERGER 

Appendix F to the FCC Order contains the Merger Commitments that the FCC 

adopted in conjunction with its approval of the AT&T/BellSouth merger. AT&T asserts 

that “the FCC explicitly reserved jurisdiction over the merger commitments” by virtue of 

the following language in the Order: “[fJor the avoidance of doubt, unless otherwise 

stated to the contrary, all conditions and commitments proposed in this letter are 

enforceabIe by the FCC.’& AT&T then goes on to assert that “[nlowhere in Appendix F 

does the FCC provide that interpretation of merger commitment No. 4 is to occur outside 

the FCC.’” This is simply not an accurate statement with respect to Appendix F. 

The FCC clearly recognized in Appendix F that it has no authority to alter the 

states’ concurrent statutory jurisdiction under the Act over interconnection matters 

addressed in the Merger Commitments. The paragraph immediately preceding the 

44 Motion at 6. 

45 Motion at 7. 
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language relied upon by AT&T states: 

It is not the intent of these commitments to restrict, supersede, or 
otherwise alter state or local jurisdiction under the Communications Act 
of 1934, as amended, or over the matters addressed in these 
commitments, or to limit state authority to adopt rules, regulations, 
peformance monitoring programs, or other policies that are not 
inconsistent with these  commitment^.^^ 
It should be noted that the above language was not part of the proposed Merger 

Commitments as filed by AT&T with the FCC via Mr. Robert Quinn’s December 28, 

2006 letter. Rather, it was speciJicalIy added by the FCC. This language serves the 

obvious purpose of recognizing, similar to what the FCC has done in prior merger orders 

as already discussed herein, that the Act is designed with dual authority for both the 

states and the FCC. The FCC Order reflects absolutely no attempt by the FCC, nor 

could it legitimately do so, to alter the states’ primary responsibility for initial review 

and acknowledgement of the agreement to be in effect between two parties. As 

recognized in the Act and articulated by the Wisconsin PSC in Ameritech ADS, the 

FCC’s role in this regard is secondary, unless the state fails to take action or, as stated by 

the FCC itself iri Core Communications, a carrier elects to pursue a direct enforcement 

action with the FCC pursuant to Section 206 and 208. 

Considering the former SBC’s post-merger action in the Core Communications 

case (i.e., contending the FCC lacked enforcement jurisdiction over a merger condition 

complaint), the language relied on by AT&T merely serves to make it clear that the 

FCC’s enforcement authority remains an available avenue, as opposed to the exclusive 

* FCC Order at 147, APPENDIX F (emphasis added). 
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avenue, to address any AT&T interconnection-related Merger Commitment violations. 

Appendix F does not contain, nor could it, any provision that even attempts to divest the 

states of their jurisdiction over interconnection-related merger commitment matters and 

vest exclusive jurisdiction over such matters in the FCC. 

Indeed, when the FCC’s Wireline Competition Bureau was faced with an issue 

similar to the one raised by AT&T’s Motion, it relied upon its authority pursuant to 0 

252(e)(5) to act in the stead of a state commission in arbitrating interconnection 

agreements, and not upon its authority as a Bureau of the FCC, in resolving the issue. In 

the GTE/BeZl Atlantic merger order, the merged firm was required to “offer 

telecommunications carriers, subject to the appropriate state co~nmission’s approval, an 

option of resolving interconnection agreement disputes through an alternative dispute 

resolution mediation process that may be state-~upervised.’~~ Subsequently, the Wireline 

Competition Bureau arbitrated the terms of interconnection agreements between Verizon 

and the former WorldCom, Inc. and former AT&T Corp. after the Virginia Corporation 

Commission declined to do 50.~’ 

In the WorldCom Virginia Arbitration, Verizon and WorldCom disagreed 

concerning the dispute resolution provision to be included in their arbitrated 

interconnection agreement. WorldCom contended that a sentence proposed by Verizon 

47 GTE/BelI Atlantic at 7 317. 

In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5, of the Communications Acf 
for Preemption of the Jurisdiction of the Yirginiu State Corporation Commission Regarding 
Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, DA-02-173 I, CC 
Docket No. 00-218 et aZ., (Adopted July 17, 2002; Released July 17, 2002) (“WorZdCom Virginia 
Arbitration”). 
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should be deleted in order to make clear that the alternative dispute resolution procedure 

required by the GTE/BeZZ Atlantic merger condition remained available to WorldCom, 

while Verizon contended that the Bureau, acting as a Section 252(b) arbitrator, lacked 

the authority to require the inclusion of an arbitration provision in the interconnection 

agreement. The Bureau disagreed, ruling that “[tlhe Act gives us broad authority, 

standing in the shoes of a state commission, to resolve issues raised in this 

proceeding.’” Indeed, the Bureau found that failing to give effect to the merger 

condition when arbitrating an interconnection agreement “would essentially modify that 

Commission order, which we cannot do . . . The Commission has no more authority 

to modify the AT&T/BellSouth adoption Merger Commitments than the Wireline 

Competition Bureau had to modify the GTE/!eZl Atlantic merger order. Like the 

Wireline Competition Bureau when it was arbitrating an interconnection agreement 

under 1 252 on behalf of a state commission, this Commission must interpret and apply 

the Merger Commitments consistent with the FCC Order in acknowledging Nextel 

Partners’ exercise of its right to adopt the Sprint ICA. 

And finally, it is obvious from the express language of the FCC Order that the 

FCC understood the state commissions would be involved in reviewing adoptions under 

Merger Commitment No. 1. The last requirement of Merger Commitment No. 1 is that 

the adoption be “consistent with the laws and regulatory requirements of, the state for 

which the request is made.” This Commission is, unquestionably, the forum with 

49 Worldcom Virginia Arbitration at fi 703. 

50 Id. at fi 702. 
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authority to review the Nextel Partners Notice of Adoption to ensure its consistency with 

the laws and regulatory requirements of Florida. 

IV. AT&T’S ARGUMENT THAT NEXTEL PARTNERS’ 
ADOPTION OF THE SPRINT ICA IS UNTIMELY 
IGNORES BOTH THE FACTS AND COMMISSION 
PRECEDENT TO THE CONTRARY 

AT&T contends the Sprint ICA is and, therefore, Nextel Partners’ 

did not timely adopt the Sprint ICA within the “reasonable period of time” that AT&T 

was required to make the Sprint ICA available for adoption pursuant to 47 C.F.R. 0 

51.809(~).~~ AT&T’s position on these points is factually and legally inadequate to 

support dismissal. 

FactualIy, AT&T premises its conclusion that the Sprint ICA is “expired” upon 

its request that the Commission take judicial notice of the Sprint ICA, and its sole 

assertion that “the ICA was entered into on January 1, 2001, and was amended twice to 

extend the term to December 31, 2004.”53 AT&T, however, fails to recognize either a) 

the express provisions of the Sprint ICA that establish it currently continues and is 

“deemed extended on a month-to-month basis”54, or b) AT&T admits without 

qualification that it acknowledged to Sprint that the Sprint ICA can be extended 3-years 

51 Motion at pages 1,7 and 9 

’’ Motion at page 7.47 C.F.R $7 5 1.809(c) states: “Individual agreements shall remain available for use by 
telecommunications carriers pursuant to this section for a reasonable period of time after the approved 
agreement is available for public inspection under Section 252(h) of the Act.” 

53 Motion at page 9 footnote 11, 

54 Sprint IC& Section 2.1 at page 815 (emphasis added). 
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pursuant to Merger Commitment No. 4. Based on the foregoing additional undisputable 

facts, contrary to AT&T’s assertion, the Sprint ICA not only continues to be effective, 

but there is a good faith argument that by Sprint’s exercise of its right to a 3-year 

extension of the Sprint ICA, the Sprint ICA is not scheduled to expire until March 19, 

20 10. 
I 

From a legal perspective, AT&T cannot overcome two hurdles. First, Merger 

Commitment No. 1 does not contain any language to impose any time limitation as to 

when Nextel Partners was required to exercise its right to adopt the Sprint ICA pursuant 

to Merger Commitment No. 1. Thus, the “reasonable period of time” limitation that 

AT&T contends exists as to a non-merger 252(i) adoption by virtue of 47 C.F.R. 0 

5 1.809(c) is simply inapplicable to an adoption under Merger Commitment No. 1. 

As to Nextel Partners’ additional reliance upon 252(i), AT&T cites to two Global 

NAPs cases under which the respective state commissions held that given the limited 

amount of time remaining in the interconnection agreements (10 and 7 months, 

respectively), aIlowing the requesting CLEC to opt-in would be unrea~onable.~~ Alltel 

previously cited these exact same two Global NAPs in requesting the Commission to 

dismiss Volo’s Notice of Adoption of an agreement that was set to expire within 72 days 

after the adoption date, but was likely to remain in effect beyond the stated termination 

date.56 Volo argued that the Global NAPs ’ adoptions were distinguishable from VO~O’S 

adoption in that Volo sought to adopt an interconnection in its entirety, whereas the 

’’ Motion at page 8 - 9 citing In Re: Global NAPS South, Inc., 15 FCC R’cd 23318 (August 5 ,  1999) and 
In Re: Notice of Global NAPS South, Inc., Case No. 8731 (Md. PSC July 15, 1999) (collectively “Global 
NAPS cases”). 

23 



U,”-_P.. ., .,. . . .  . .. . . _ _  _L...>. . : . . IL  . . . . .  . .... . . Y _I.. , Y.., .... .. . . . , .. . ,...-, 

carriers in GZobal NAPS sought to change the terms of the agreements being adopted. 

The Commission recognized that there is “no definitive standard set forth by the FCC as 

to what constitutes a reasonable time”, and that Alltel’s Motion to Dismiss failed 

because, on its face, Volo’s Notice of Adoption stated a cause of action on which relief 

could be gra~ted.~’ 

As in Volo, Nextel Partners’ Notice of Adoption states a cause of action on its 

face and AT&T has failed to establish as a matter of fact or law that Nextel Partner’s 

Notice of Adoption is untimely. 

V. NEXTEL PARTNERS WAS NOT REQUIRED TO INVOKE THE 
DISPUTE RESOLUTION PROVISIONS OF ITS PRIOR 
AGREEMENT BEFORE EXERCISING ITS RIG= TO ADOPT 
THE SPRINT ICA 

Without citation to a singIe legal authority, AT&T contends that because the 

Nextel Partners agreement had a provision regarding the adoption of agreements, and 

Nextel Partners disagreed with AT&T regarding Nextel Partners’ adoption of the Sprint 

ICA, ‘Wextel Partners was contractually bound to follow the dispute resolution process 

contained in the parties’ agreement”.5* In 

attempting to avoid a unilateral adoption by Z-Tel of an AT&T/Network Telephone 

This is not a new AT&T argument. 

Corporation (“Network”) interconnection agreement, AT&T likewise claimed that “Z- 

Tel did not comply with the terms of its existing interconnection agreement concerning 

adoptions” and argued that Z-Tel’s adoption of the Network agreement should be 

56 See ?’ob Notice ofAduption, Docket No. 040343-TP, Order No. PSC-04-1109-PCO-TP. 
Id. 

58 Motion at page12 
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rejected.59 The Commission found that “Z-Tel’s adoption [was] well within its statutory 

right under 0 252(i) to opt-in to such an agreement in its entirety”, that “[bly the very 

fact of the Network agreement being active and effective, Z-Tel [was] within its rights to 

adopt”, and accepted Z-Tel’s Notice of Adoption6’ 

Nextel Partners was clearly not required to follow an “adoption process” 

contained in its prior agreement in order to adopt the Sprint ICA. It logically follows, 

then, that there is no basis for requiring NexteI Partners to engage in a dispute resolution 

process based upon AT&T’s failure to voluntarily honor and acknowledge its obligation 

to make the Sprint ICA available to Nextel Partners. 

59 Z-Tei Notice ofAdoption, Docket No. 040779-TP, Order No. PSC-05-0158-PAA-TP, 

Id. 
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CONCLUSION 

For all of the reasons stated above, AT&T has failed to demonstrate that it is 

entitled to dismissal as matter of fact or law. Accordingly, Nextel Partners respectfully 

requests that the Commission deny AT&T's Motion in its entirety and, administratively 

acknowledge that, effective June 8, 2007, Nextel Partners adopted the existing Sprint 

ICA. 

Respectfully submitted this 9th day of 
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William R. Atkinson 
Sprint Nextel 
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APPENDIX F 

Conditions . 
The Applicants have offered certain voiuntary commitments, enumerated below. J3ecause we find 

fs descdbed hemin shall beodbe effective on the Merger Closing Date. The comtnimmts 
rein shall be null and void if AT&T and BellSouth do not merge and there is no Merger 

these c o m ” e n t s  will serve the public inrerest, we accept them. Upless o t h e d e  specified herein, the 

~. I .  Closing Date. 

,st is p t  the intentofthese conpitments to restrict, otherwise dter state or local 
the matters addressed in these n under the Communications Act of 1934, as amended, 

commrtments, or to limit state authority to adopt rules, regulations, performance monitoring programs, or 
other poficies that are not inconsistent with these “ m i h e n t s .  

MERGER COMMITMENTS 

For the avoidance of doubt, uiess otherwise expressly stated to the contray, all conditions and 
commitments proposed in this fetter are enforceable by the FCC and would apply in the 
AT&T/BellSouth in-region territory, as defmed herein, for a period of forty-two months from the 
Iv@gm- Closing Date and would automatidly sunset hreafier. 

Repatrhtion of Jobs to the U.S. 

AT&T/BellSou&’ is commitred to providing high quality employment opportunities in the US. In 
order to further this commitment, AT&T/BeIISouth will repatriate 3,000 jobs that are currently 
outsourced by BellSouth outside of the US. This repatriation wiII be completed by December 31, 
2008. At least 200 of the repafriated jobs will be physically located within the New Orleans, Louisiana 
MSA. 

Promoting AccessibiJity of Broadband Service 

I. By December 31,2007, AT&T/BelISouth will offer broadband Memet access service (k, 
Intemet access Service at speeds in excess of 200 kbps in at least one direction) to 100 percent ofthe 
residential living units in the AT&T/BellSouth in-region territory? To meet this commit men^ 
AT&T/BeUSonth wiiI offer broadband htemet access services to at least 85 percent of such living 
units using wirehe technologies (the ‘Wireline Buildout Area”). AT&TBellSouth will make 
available broadband Internet access service to the remaining living mitk using alternative technologks 

’ AT&T/BellSouth refers to AT&T Inc., BellSouth Corporation, and their affiliates that provide domestic wirefine 
or Wi-Max fad wireless services. 

As used herein, the ”AT&T/BeltSouth in-region territory” means the areas in which an AT&T or BellSouth 
operating company is the incumbent local exchange carrier, as defined in 47 U.S.C. Q 25 l@)(I)(A) and (B)(i}. 
“AT&T in-region temtorf‘ means the area in which an AT&T operating company i s  the incumbent local 
exchange carrier, as defined in 47 U.S.C. 5 251(h)(i)(A) and (B)(i), and “BeUSouth in-region territory” means the 
area in which a BellSouth operating company is the incumbent Iocal exchange carrier, as defined in 47 U.S.C. $ 
2510”~) and (~m. 
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and operating arrangements, incIuding but not I i t e d  to satellite and U7i-Max fixed wireless 
technologies. AT&T/BeliSouth m e r  commits titat at least 30 percent of the incremental dqIoyment 
aibr the Merger Closing Date necessary to achieve the Wireline Buildout Area commitment will be to 
m a l  areas or low income living units? 

2. AT&T/BellSouth will provide an ADSL modem without charge (except for shipping and handling) 
to residential subscribers w i t h  the Wireline Buildout Area who, between July I, 2007, and June 30, 
2008, replace their AT&?'/BeIISouth dial-up Internet access Service with AT&T/BeUSouth's ADSL 
service and elect a term plan for their ADSL service of byelve months or greater. 

3. With@ six months of the Merger Closing Date, and continuing for at least 30 months fkom the 
inception of the offer, AT&T/BeliSouth will offer to retail consumezs in the Wueline Buildout Area, 
who have not previously subscribed to AT&T's or BellSoutfi's ADSL service, a broadband Internet 
access service at a speed of up to 768 Kbps at a monthly rate (exclusive of any applicable taxes and 
regulatory fee) of $10 per month. 

Statement of Video RoU-Out Intentions 

AT&T is conunitted to providing, and has expen&d substantial resources to provide, a broad array of 
advanced video programming services in the AT&T in-region territory. These advanced video services 
include Uverse, on an integrated IP platform, and Homezone, which integrates advanced broadband 
and satellite semices. Subject to obtaining all necessary authorizations to do so, AT&T/BellSouth 
intends to bring such services to the BellSouth in-region territory in a manner reasonably consistent 
with AT&T's roll-out of such services within the AT&T in-region territory. In order to facilitate the 
provision of such advanced video services in the BellSouth in-region territory, AT&T A3eIlSouth will 
continue to deploy fiber-based facilities and intends to have the WpabiIity to reach at least 1.5 million 
homes in the BelISouth in-region territory by the end of2007. AT&?"elISoufb agrees to provide a 
Written report to the Commission by December 31,2007, describing progress made in obtaining 
necessary aufhorhtiom to roll-out, and the actual roII-out oE, such advanced video services in the 

Public Me@, Disaster Recovery 

1. By June 1,2007, AT&T will complete the steps necessary to allow it to make its disaster recovery 

an extended service outage caused by a hurricane or other disaster. 

2. In order to fbrther promote public sdefy, within thiicy days of the Merger Closing Date, 
AT&T/BdiSouth will donate SI million to a section 501 (c)(3) foundation or public entities for the 
purpose of promoting public safety. 

I BellSo~th & - e o n  territory. 

1 
I capabilities available to facilitate restoration of service in BellSouth's insregion tedory in the event of 
I 

For purposes ofthis co&tment, a low income living unit shall mean a living unit in AT&T/BelISouth's in- 
region territory with an average annual income of Iess than $35,005, determined consistent with Census Bureau 
data, see California Public Utilities Code section 5890(j)(2) (as added by AB 2987) (defining low income 
busehoids as those with annual incomes betow %35,000), and a ml area shall consist of the zones in 
AT&T/BelISwth's in-region tenitory wifb the highest deaveraged UNE loop rates as established by the state 
commission consistent with the procedures set forth in section 51.507 of the Commission's ruIes. 47 C.F.R. 0 
51.507. 
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Service to Customers wifh Disabilities 

AT&T/BellSouth has a Iong and distinguished history of serving customers with disabiiities. 
AT&T/BeilSouth cormnits to provide the Commission, within 12 months of the Merger Closing Date, a 
report describing its efforts to provide high qaality service to customers witb disabilities. 

UNEs 

1. The AT&T and BellSouth ILECs shall continue to offer and shall not seek any increase in state 
appruved rates for UNEs or collocation that are in effect as of the Merger Closing Date. For purposes 
of this cogunitmen6 an increase includes an increased existing surcharge or a new surcharge unless 
such new or increased surcharge is authorized by (i) the appIicable interconnection agreement or tariff,  

the AT&T and BeUSouth EECs and any other telecommunications Camer to agree voluntarily to any 
Werent UNE or collocation rates. 

- -'as -applicable, aa~(~~-bp'~~~~-~~~~~ri~ - TIiis mrfiifiitfiixiit s&IIiiot lhitThObili~-oT - -- - 

2. AT&T/BelISouth shall r d c u l a t e  its wire center calculations for the number of bushes  lines and 
fiber-based collocations and, for those that no ionger meet the non-impairment thresholds established in 
47 CFR $8 51319(a) and (e), provide appropriate loop and transport access. In identifyiag wire 
centers in which there is no impairment pursuant to 47 CFR 00 5 1.3 19(a> and (e), the merged entity 
sbaU exclude the following (i) fiber-based collocation arrangements established by AT&T or its 
affiliates; (ii) entities that do not operate @e., own or manage the optronics on the fiber) their own fiber 
into and out of their own collocation amngement but merely crossameet to fiber-based coliocation 
arrangements; and ( i )  special a c e s  lines obtained by AT&T h m  BellSouth as of the day before the 
Merger Closing Date. 

3. AT&T/BeUSouth sbaU cease aI1 ongoing or threatened audits of compliance with the Commission's 
EELS eligibhty criteria (as set forth in the SuppIemental Order CIanzc&'on's significant local use 
requirement and related safe harbors, and the Triemrial Review Order's high capacity EEL eligibility 
criteria)s and shall not initiate any new EELS audits. 

Reducing "kansaction Costs Associated with Interconnection Agreements 

1. The AT&T/BeUSouth EECs shall make available to any requesting telecommunications canier 
any entire effective interconnection agreement, whether negotiated or arbitrated, that an 
AT&T/BeflSouth UtEC entered into in any state in the AT&T/BellSouth 22-state KEC operating 
temtory, subject to ststespecific pricing and perEormance plans and technical feasibilify, and provided, 
furtfier, that an AT&T/BellSouth LEC shall not be obligated to provide pursuant to this commitment 
any iarerconnecrion arrangement or UNE unless it is feasible to providey given the tecMcaI, network, 
and OSS attributes and limitations in, and is consistent with the laws and regulatmy requirements of, 
the state for which the request is made. 

2. The AT&T/BeIlSouth ILECs shall not refuse a request by a telecommunications d e r  to opt into 
an agei"nt on the ground that the agreement has not been amended to reflect changes of law, 
provided the requesting telecommunications carrier agrees to negotiate in good f ~ t h  an amendment 
regarding such change of law immediately after it has opted into the agreement. 

3. The AT&T/BelfSouth ILECs shall allow a requesting telecommuunications carrier to use ifs pre 
existing interconnection agrement as the starting point €or negotiating a new agreement. 

2 
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4. The AT&T/BellSouth ILECs shaU permit a requesting telecommunications carrier to extend its 
ament interconnection agreement, regardless of whether its initial term has expired, for a period of up 
to rhree years, subject to amedment td reflect prior and future changes of law. During this period, the 
bterconnection agreement may be terminated only via the carrier’s request unless terminated pursuant 
to the agreement’s “default” provisions. 

Special Access 

Each of the following special access commitments shall remain in effect Until 48 months fkm the 
Merger Closing Date. 

1 - AT&T/BellSouth affiliates that meet &e defhition of a Bell operating company in section 3(4)(A) 
of the Act (“AT&T/BellSouEh BOCS”)~ will implement, in the AT&T and BellSouth Service heas,’ 
the Service Quality Measurement Plan for Interstate Special Access SeMces (‘the Plan”), similar to 
that set forth in the SBC/AT&T Mexger Conditions, as descnied herein and in Attachment A to this 
Appendix F. The AT&T/BellSouth BOCs shall provide the Commission with performance 
measurement results on a quarterly basis, which shall oonsist of data coilected accordbg to the 
performance meastam” lisfed therein Such reports shall be provided in an Excel spreadsheet 
format and shall be designed to demonstrate the AT&TBellSouth BOCs’ monthly performance in 
delivering interstate special access sesviceS within each ofthe states in the AT&T and BellSouth 
Service Areas. These data shall be reported on an aggregated basis for interstate special access 
services delivered to (i) AT&T and BellSouth section 272(a) affiliates, (5) their BOC and other 
afiXiates, and (iii) nonafEihtesP The AT&T/BelISouth BOCs shall provide pedomance 
measurement resuIts (broken down on a monthly basis) for each guarter to the Commission by the 45th 
day after the end of the quarter. The AT&T/BeUSouth BOCs shall impIembt tbe Plan €or the first kll 
quarter following the Merger Closing Date. This commitment shall terminate on the d i e r  of (i) 48 
months and 45 days after the beginning of the firstfulI quarter following the Merger Closing Date (that 
is, when AT&T/B’ellSouth files its 16th quarterly report); or (ii) the effwtive date of a Commission 
order adopting performance measurement requirements for interstate special access services. 

2. AT&T/BeilSorzth shall not increase &e mtes paid by existing customers (as of the Merger Closing 
Date) of DS1 and DS3 focal private h e  services that it provides in the AT&T/BellSouth in-rc@on 
territory purmant to, or referenced in, TCG FCC Tariff No. 2 above their level as ofthe Merger i Closing Date. 

3. AT&T/BelISouth WiU not provide special access offerings to its Wireline affiliates that are not 
available to othcr sitnilarly situated special access customes on the same terms and conditions. 

4. To ensure that AT&T/BellSouth may not provide special access offeripgs to its affiliates th.& are 
not available to other special access customers, before AT&T/BeIISputh provides a new or modified 

I 
/ 
I 
I contract tariffed service under section 69.727(a) of the Commission’s d e s  to its own section 272(a) 
I 

For purposes of clarity, the special access commitments set forth herein do not appiy to AT&T Advanced 
Solutions, Inc. and the Ameritech Advanced Data Services Companies, doing business collectively as “ASL” 

For purposes of this ”mitmenf ”AT&T and BellSouth Service Areas” means the areas within 
AT&T/BellSouth’s in-region territory in which the AT&T and BellSouth iLECs are Bell operating companies as 
defined in 47 U.S.C. 0 153(4)(A). 

BOC data shall not include retail data. 
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aEiiate(s), it will certify to the Commission that it provides service pursuant to that contract tariff to 
an unaffiliated customer other than Verizon Communications hc., or its wireline afiiliates. 
AT&T/BeilSoufb also will not unreasonably discriminate in fhvor of its affiliates 
terms and conditions for grooming speciaI access facilities.‘ . 

5. $lo AT&T/BellSouth LEC may increase the rates in its interstate tariffs, including contract tariffk, 
for special access services fhat it provides in the AT&T/BelISoulb in-r&on territory, as set forth in 
tariffs on file at the Commission on the Merger Closing Date, and as set forth in tariffs amended 
subsequently in order to comply With the provisions of these Commitments. 

establishing the 

6. h areas within the AT&TIBellSouth in-region territory where an AT&T/BeIiSouth ILEC has 
obtained Phase II pricing flexiiility for price cap services (“Phase II areas”), such LEC will offer DSI 
and DS3 channel termination services, DSl and DS3 mileage services, and &met services,* that 
currently are offered pursuant to the Phase II Pricing Flexibility Provisions of its s p e d  access tariffs: 
at rates that are no hig&er than, and on the same terms and conditions as, its tariffed rates, terms, and 
conditions as of the Merger Closing Date for sa& services in areas within its in-region territory where 
it has not obtained Phase II pricing flexibility. In Phase It areas, AT&T/BeIlSouth also will reduce by 
15% the rates in its interstate tariffs as of the Merger Closing Date for Ethernet serviCeS that are not at 
that time subject to price cap regulation. The foregoing commitments shall not apply to DSl, DS3, or 
Ethernet services provided by an AT&T/BellSouth ILEC to any other price cap ILEC, including any 
affiliate of such other price cap ILEC,” unless such other price cap ILEC offers DS1 and DS3 channel 
“ba t ion  and mileage services, and price cap Ethernet services in all areas in which it has obtained 
Phase IT pricing flexibility relief for such services (hereinafter “Reciprocal Price Cap Services”) at 
rates, and on the terms and conditions, applicable to such services in areas in which it has not obtained 
Phase II pricing flexibility for such services, nor shall AT&T/BelISouth provide the afbrementioned 
15% discount to such price cap ILEC or aGiIiate thereof unless such iLEC makes generally available a 
reciprocal discount for any Ethemet service it offers outside of price cap reaation (hereinafter 
“Reciprocal Non-Price Cap Services”). Within 14 days of the Merger Closing Date, AT&T/BelISouth 
will provide notice of this commitment to ea& price cap ILEC that purchases, or that has an affiliate 
that purchases, services subject to this cod tmen t  from an AT&T#3ellSouth ILEC. If within 30 days 
thereafter, such price cap ILEC does not: (i) affirmatively infiim AT&T/BeilSouffi and the 
Commission of its intent to sell Reciprocal Price Cap Services in mas where it has received Phase ll 
pricing flexibility for such services at the rates, terms, and conditions that apply in areas where it has 

’ Neither this merger commitment nor any other merger commitment herein shall be construed to require 
AT&T/BellSouth to provide any service through a separate affilia!e if AT&T/BdlSouth is not otherwise required 
by law to establish or maintain such separate aEliate. 

DecaMAN services and BellSouth’s interstate Metro Ethernet Service. 
The Ethemet services subject to this commihent are ATCBT’s interstate OPT-E-MAN, GigaMAN and 

The Phase I1 Pricing FIexibility Provisions for DSl and DS3 services are those set forth in Amentech Tariff FCC 
No. 2, Section 2L; Pacific Bell Tariff FCC No. I, Section 31; Nevada Bell Tariff FOC No. 1, Section 22; 
Southwestem Bell Telephone Company Tariff FCC No. 73, Section 39; Soutbem New England Telephone Tariff 
FCC No. 39, Section 24; and BellSouth Telecommunications Tariff FCC No. 1, Section 23. 

Io For purposes of this commitmeat, the term “price cap LEC” refers to an incumbent local exchange carrier that 
is subject to price cap regulation and all of its affiliates that are subject to price cap reguIation. The term “affiliate” 
means an affiliate as defined in 47 U.S.C. 0 153(1) and is not limited to aaIiates that are subject to price cap 
regulation. 1 
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not received such flexibility, and to provide a 15% discount on Reciprocal Nou-Price Cap Services; 
and (ii) file tarif€ revisions that would implement such changes withiin 90 days of the Merger Closing 
Date (a 'Won-Reciprocating Carrier''), 'the AT&T/BellSouth U C s  shall be deemed by the FCC to 
have substantial cause to make any ~ e c e s ~ a r y  revisions to the tarifi3 under which they provide the 
services subject to this commipnent to such Non-Re$procathg Carrier, including any affiliates, to 
prevent or oEet  any change in the effective rate charged such entities for such services. The 
AT&TiBellSouth EECs will file aU tariff revisions necessary to effectuate this commitment, including 
any provisions addressing Non-Reciprocating Carriers and their affiliates, within 90 days fiom the 
Merger Closing Date. 

7. AT8tTlBeHSoufh will not oppose any request by a purchaser of interstate special access services 
for mediation by Commission staff of disputes relating to AT&T/BellSouth's compliance with the 
rates, temis, and conditions set forth in its interstate special access tarif& and pricing flexibility 
contracts or to the lawfidness of the rates, terms, and conditions in such tarif2 and contracts, nor shall 
AT&T/BelISouth oppose any request that such disputes be accepted by fhe Commission onto the 
Accelerated Docket. 

8. The AT&T/BellSoutb ILECs will not include in any pricing ffmiiity contract or tariff filed with 
the Commission after the Merger Closing Date access service ratio terms which limit the extent to 
which customers may obtain transmission services as UNEs, rather than special access services. 

9. Within 60'days after the Merger Closing Date, the AT&T/BellSouth ILECs will file one or more' 
interstate taris that make availabie to customers of DS 1 , DS3, and Efhemet service reasonable 
volume and term discounts without mini" annual revenue commitments (MAFt(2.s) or growth 
discounts. To the exXent an AT&T/E?ellSouth ILEC files an interstate tariff for DS1 , DS3, or Ethemet 
services with a varying MARC, it will at the same time file an interstate tariff for such services with a 
fixed MARC. For purposes of these commitments, a MARC is a requirement that the customer 
maintain a mini" spec5ed level of spending for specified services per year. 

IO. If, during the c o m e  of any negotiation for an interstate pricing flexibirity contract, 
AT&T/BeUSouth offers a proposal that includes a MARC, AT&T/BellSouth Wit1 offer an alternative 
proposal that gives the customer the option of obtaining a volume and/or term discount(s) without a 
W C .  E, during the come  of any negotiation for an interstate pricing flexibifity contract, 
AT&T/l3ellSouth offers a proposal that includes a MARC that varies over the life of the contract, 
AT&T/BellSouth will offer an alternative proposd that includes a fixed MARC. 

1 1. Within 14 days of the Merger Closing Date, the AT&T/l3elK5outh EECs will give notice to 
customers of AT&T/BeUSouth with interstate pricing flexibility contracts that provide for a MARC 
that varies over the life of the contract that, within 45 days of such notice, customers may elect to 
freeze, for the remaining term of such pricing flexibility contract, the MARC in effect as of the Merger 
Closing Date, provided that the customer also fieezes, for the reinainiu.g term of such pricing flexibility 
contract, the contract discount rate (or specified rate if the contract sets forth specific rates rather than 
discounts off of referenced tariffed rates) in effect as of the Merger Closing Date. 

I 
I 
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Transit Sewice 

The AT&T and BellSouth EECs wili not increase the rates paid by existing customers for their 
existing tandem transit service arrangements that the AT&T and BellSouth EECs provide in the 
AT&T’/BellSouth in-region tersitory. ’ ’ 
ADSL Service’’ 

1. Within twelve months of the Merger Closing Date, AT&T/BeUSonth will deploy and ofler within 
the BellSouth in-region territory ADSL service to ADSL-capable customers without requiring such 
customers to also purchase circuit switched voice -de telephone service. AT&T/BellSouth will 
continue to offer this service in each state for thirty months after the Yq&x“ t ion  Date” in that 
state. For purposes of this commitment, the “Implementation Date” for a state shall be the date on 
which AT&T/BeIlSouth can of%r this senice to eighty percent of the ADSL-capable premises in 
~dBouth‘s in-region tenitory in that state.” within twenty days after meeting the Implementation 
Date in a state, AT&T/BdlSouth wilI file a letter with the Commission certifying to that effect, In all 
events, this commitment \viH terminate no later than forty-two months after the Merger Closing Date. 

2. AT&T/Be&uth will extend until thirty months after the Merger Closing Date the availability 
Within AT&T’s in-region territory of ADSL service, as described in the ADSL Service Merger 
Condition, See forth in Appendix F of the SBC/AT&T Merger Order (FCC 05-183). 

3. Withh twelve months of the Merger Closing Date, AT&l’”lISouth will make available in its h- 
region tmitory an ADSL service capable of speeds up to 768 Kbps to ADSLcspable customers 
without requiring such customers to also purchase circuit switched voice grade telephone service . 
(“Stand Alone 768 Kbps service”). AT&T/BellSouth will continue to offer the 768 Kbp service in a 
sfate for thirty months after the “Stand Alone 768 Kbps h p f m t a t i o n  Date” for that state. For 
pusposes of this commitment, tbe “Stand Alone 768 Kbps LmpIernentation Date” for a state s h d  be the 
date on which AT&T/BellSouth can offer the Stand &one 768 Kbps sexvice to eighty percent of &e 
ADSLcapable premises in AT&T/BellSouth’s in-region tenitory in that state. The Stand Alone 768 
Kbps seMce will be o&red at a rate of not more than $19.95 per month (exclusive of reguIatoxy fees 
and taxes). AT&T/BeIISouth may make available such services at other speeds at prices that are 
competitive with the broadband market taken as a whole. 

L 

ADSL Transmission Service 

AT&T/BeHSouth wili offer to Internet service providers, for their provision of broadband Intemet 
access service to ADSGcapable retail customer premises, ADSL transmission service in the combined 

” Tandem transit service means tandem-switched transport service provided to an originating canicr in order to 
indirectIy send intraLATA traflEic subject to Q 251@)(5) of the Communications Act of 1934, as amended, to a 
terminating carrier, and includes tandem switching functionality and tandem switched transport functionality 
beaween an AT&T/BeIISouth tandem switch location and the tenninating carrier. 

The commitments set forth under the heading “PiDSL Service” ate, by their €ems, availabIe to retail customers 
only. Whofesde commitments are addressed separady under the heading “ADSL Transmission Service.” 

l 3  After meeting the implementation date in each state, AT&TmeIISouth will continue deployment so that it can 
offer the service to a11 AoSLcapabIe premises in its in-region territory within twelve months of the Merger 
Closing Date. 

I 
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AT&T/BellSouth temtory &at is fimctionally die same 8s the service AT&T offered within the AT&T 
iu-region terrihy as of the Merger Closing Date.I4 Such wholesale offering will be at a price not 
greater than the retail price in a state €0: ADSL service that is separately purchased by customers 
who also subscribe to AT&T/BeliSouth local telephone service. 

Net Neutrality 

1. Effective on the Merger Closing Date, and Continuing for 30 months thereafter, AT&T/BellSouth 
will conduct business in a manner that comports with the principles set forth in the Commission’s 
Policy Statement, issued September 23,2005 (FCC 05-l51). 

2. AT&T/BellSouth also c ” i t s  that it will maintain a neuhal network and neutral muting in its 
wirehe broadband Internet access service.’5 This commitment shall be satisfied by 
AT&T/BellSouth’s agreement not to provide or to sell to lntemet content, application, or service 
providers, including those affiliated with AT&T/BellSouth, any service that privileges, degrades or 
prioritizes any packet transmitted over AT&T/BelISouth’s wirehe broadband Internet access seMce 
based on its source, ownership or d&tion. 

This commitment shall apply to AT&T/BellSouth’s wireline broadband Intemet access service &om 
the network side ofthe customer premise equipment up to and including the h e m e t  Exchange Point 
closest to the customer’s premise, defined as the point of interconnection that is logically, temporalIy or 
physicdly closest to the cMomerls premise where public or private lnternet backbone networks fieeIy 
exchange Internet packets. 

This Commitment does not apply to AT&TBellSouth’s enterprise managed IP services, defined as 
services available ody to enterprise customersr6 that are separate seMces from, and can be purchased 
without, AT&T/BellSouth’s wireline broadband Internet access service, inclwding, but not fimited to, 
virtual private network 0 servkes provided to enterprise customers. This c o m n h e n t  also does 
not apply to AT&T/BeIlSouth’s Intennet Protocol teIevision 
result in the privileging, degradation, or prioritization of packers transmitted or received by 
AT&T/BgUSouth’s non-enkpise customers’ wirehe broadband Internet access service h m  the 
dtwork si& of the customer premise equipment up to and including the I n m e t  Exchange Point 
closest to the customer‘s premise, as defined above. 

service. These exclusions s h d  not 

I4 An ADSL transmission sewice shall be considered “fuoctionally the same” as the service AT&T offered within 
the AT&T in-region territory as ofthe Merger Closing Date if the ADSL transmission service relies OR ATM 
transport from the DSL& (or equiyleht device) to the interEace with the Internet service provider, and provides a 
maximum asymmetrical doynstr&qspeed of 1.5Mbps or 3.0Mbps, or a ma%mulu,symm&c@l’ 
upstTeam/domstieam s p e d  of 384&ps or 4i6Kbps, where each:F&pective speed is’ayailabIe (he “Broadband 
B S C  Transmission Service’’), N&hing.in this dmmitnient S h l I  re&ke AT&T/B~11S~utht0 s~ any 
geographic areas it currently does riot.serve wi.th..Broadband.A.DSL T&smission Sep4ce or. to provide Intemet 
semi& providers with broadband Inttrnqt access transmission technotogy that w& not offered by AT&T to such 
providers in its in-region: territory ak opthe Merger CiosSg Date. 

Is For purposes of this commitment, AT&T/Bel]South’s wireline broadband Internet access service a@ its Wi-Max 
fixed wireless broadband b e t  access service are, coliectively, A?’&T/BMISouth’s %ireline &oadband‘In{ernet 
access service.” 

l6 “Enterprise customers” refers to that class of customer identified as enterprise customers on AT&T’s website 
@tfp://www.att.com) as oEDkember 28,2006. 

1 
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This commitment shall sunset on the earlier of (1) two years from the Merger Closing Date, or (2) the 
effective date of any legislation enacted by Congress subsequent to the Merger Closing Date that 
SubstantialIy addresses “betwork neubahty” obligations of broadband intemet access providers, 
including, but not limited to, any legislation that substantially addresses the pnvileghg, degradation, or 
prioritization of broadband Tntemet access traffic. 

Internet Backbone 

1. For a period of three yean after &e Merger Closing Date, AT&T/BellSouth will maintain at least 
as many discrete settlement-fke peering arrangements for Internet backbone semkes with domestic 
operatingentities within the United States as they did on the Merger Closing Date, provided that the 
nmber of settlement-fiee peering arrangements that AT&T/BellSouth is required to maintain 
hereunder shall be adjusted downward to account for any mergers, acquisitions, or bankruptcies by 
existing peering entities or the voluntary eiection by a peering enfity to discontinue its peering 
arrangement. If on the Merger Closing Date, AT&T and BelISouth both maintain a settlement fiee 
peering arrangement for Internet backbone services with the same entity (or an affiliate thereof), the 
separate arrangements shall count as one settlement-free peering amngement for purposes of 
determining the number of discrete peering entities with whom AT&T/BeIlSouth must peer pursuant to 
this cmn”Ut. AT&T/l3ellSouth may waive terms of its published peexing policy to the extent 
necessary to maintain the number of peering arrarigemmts required by this m & m t -  
Notwithstanding the above, if within three years after the Merger Closing Date, one of the fen largest 
entities witb which AT&T/BellSoutb engages in settlement h peering for Internet backbone services 
(as measured by fraffic volume delivered to AT&T/BeIISouth’s backbone nefwork facilities by such 
entity) termhates its peering arrangement with AT&T/BeUSouth for any reason (including bankruptcy, 
acquisition, or merger), AT&TiBeUSouth will replace that peering anangement with another settlement 
fiee peering arrangement and shall not adjust its total number of settlement free peers downward as a 
result. 

2. Within thirty days after the Merger Closing Date, and contGtuing for three years thereafter, 
AT8tTA3eJlSouth will post its pee&g policy on a publicly accessible website. During this three-year 
period, AT&T/BeUSouth will post any revisions to its peering policy on a timely basis as they occur. 

Forbearance 

1. AT&T/BeIiSouth will not seek or give effect to a &g, including through a forbearance petition 
under section 10 of the CommUnieations Act (the ‘‘Ace‘) 47 W.S.C. 160, or any other petition, alterkg 
the status of any facility being curenfly offered as a loop or tmi~~port UNE under section 251(c)(3) of 
the Act. 

2. AT&T/BelISouth will not seek or give effect to any future grant of forbearance fhat diminishes or 
supersedes the merged entity’s obIigations or responsibilities under these merger commitmeats during 
the period in which those obligations are in effkct. 

I 
j 
1 

I , 
i 

Wireless 

1. AT&T/BellSouth shall assign and/or transfer to an unamiated third party aIl of the 2.5 GHz 
s p e c ”  (broadband radio service (BRS)/educational broadband service (EBS)) currently licensed to 
or leased by BellSouth within one year of the Merger Closing Date. 

2. By JuIy 21,2010, AT&T/BeLlSouth agrees to: (1) offer service in the 2.3! GHz band to 25% of the 
population in the service area of AT&T/BelISouth’s wireless comunications services (WCS) Licenses, 

9 
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for mobile or tixed pint-to-multi-point services, or (2) construct at least five permanent links per one 
milIion people in the service area of AT&T/BelISouth‘s WCS licenses, for fixed point-to-pint 
services. In the event AT&T/BeUSoutli fails to meet either of these service requirements, 
AT&T/BellSouth will forfeit the unconstructed poxtion of the individual WCS licenses for which it did 
not meet either of these service requirements as of July 21,2010; provided, however, that in the event 
tIze Commission extends the July 21 , 20 IO, buildout date for 2.3GHz service €or the WCS industry at 
large f’Extended Date”), the July 21,2010 buildout date specified herein shall be modified to conform 
to the Extended Date. The wirelas Commitments set forth above do not apply tb any 2.3 GHz wireless 
spectrum held by AT&T/BellSouth in the state of Alaska. 

Divestifme of Pauities 

Within twelve months of the Merger Closing Date, AT&T/BellSouth will sell to an unaffiliated third 
party(ies) an indefeasible right of use (“RU’’) to fiber strands within the existing “Lateral 
Connections,” as that term is deked in the SBC/AT&T Consent Decree,” to the buildings listed in 
Attachment B to this Appendix F (“BeUSouth Divestiture Assets”). These divestitures wiII be effected 
in a manner consistent with the divestiture framework agreed to in the SBCMTH Consent Decree, 
provided that such diveStitures will be subject to approvaI by the FCC, rather than the Department of 
Justice. 

Tunney Act 

AT&T is a party to a Consenf Decree entered into following the merger of SBC and AT&T (the 
‘Consent Decree”). The Consent Decree documenfs the terms under which AT&T agreed to divest 
special access facilities serving 383 buildings within the former SBC in-region EEC temtory (the 
“SBC Dkestiture Assets’’). In its Order approving the AT&TJSBC merger, the Commission also 
required the divesthe of these same facilities on the terms and conditions contained in the Consent 
Decree. The Consent Decree is cunently under review pursuant to the Tunney Act in the U.S. District 
Court h r  the D i c t  of Columbia (the “Court”) in U.S. v. S3C Communications, Inc. and AT&T 
Corp, Civil Action No. I:OSCVO2102 (EGS) @.D.C.>, where the Cow is reviewing the adequacy of 
the remedy contained in the Consent Decree to address the competitive concerns described in the 
Complaint filed by the Department of Justice (DOJ). 

If it is found in a final, non-appealable order, that the remedy in the Consent Decree is not adequate to 
address the concerns raised in the Complaint and AT&T and the DOJ agree to a modification of the 
Consent Decree (the “Modified Consent Decree”), then AT&T agrees that (I) AT&TIBellSouth Will 
conform its divestiture of the BellSouth I>ivestiture Assets to the term of the Modifid Cunsent 
Decree; and (2) AT&T/BeIlSouth will negotiate in good4aith with the Commission to determine 
whether the conditions h p v s e d  on AT&T/BellSouth in the Commission order approving the merger of 
AT&T and BellSouth satisfies, with respect to the BellSouth territory, the concerns addressed in the 
Modified Consent Decree. 

Certificat$on 

AT&T/BellSouth shall annually file a declaration by an officer of the corporation attesting that 
AT&T/BellSOuth has substantially complied with the term of these C0m“ents in all material 

I 

I 
I 

i7 See UniteedSlaies v. SBC Conrmunications, Inc., Civil Action No. 1:0SCV02I02, Final Judgment @.D.C. filed 
Oct. 27,2005). 

t 
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respects. The first declaration sldl  be filed 45 days following the one-year anniversary of the Merger 
Closing Date, and the second, third, and fourth decIarations shall be filed one, two, and three years 
thereafter, respectively- 

-. 
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Conditians 
ATTACE31MENT A 

Senice Quality Measurement Plan 
For Interstate SpeciaI Access 

Contents 
Section 1: Ordering 

FOCT: Firm Order Confirmation (FOC) TimeIiness 

Section 2: Provisioning 
PIAM: Percent li~skdlation Appointments Met 
" T R  New InstaIlatiOn Trouble Report Rate 

Section 3: Maintenance and Repair 
CTRR: Failure Rate/Trouble Report Rate ' 

MAD: Average Repair IntemMean Time to Restore 

Section 4 Glossary 
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Section 1: Ordering 

- FOCT: Firm Order Confirmation (FOC) Timeliness 

Definition 
Finn Order Confinnation (FOC) %melines measures the percentage of FOCs returned within the 
Company-specified standard interval. 

Exclusions 

Unsolicited FOCs 

4 

Service requests identified as “Projects” or “ICBs” 
Service requests camefled by the originator 
Weekends and designated holidays of the service center 

Administrative or test service quests 
Service requests that indicate that no anfimtiodresponse should be sent 
Other exclusions as defined by each RBOC to reflect system and opexationd differences 

Business Rules 
Counts are based on the first instance of a FOC being sent in response to an ASR Activity starting on a 
weekend or holiday will reflect a start date of the next business day. Activity ending on a weekend or 
holiday will be caidated with an end date of the last previous bnsiness day. Requests received after the 
company’s stated cutoff time will be counted as a “ze”’ day interval if the FOC is sent by close of. 
business on the next business day. The standard intend will be that which is specified in the company- 
specific ordering guide. 

Calculation 
Firm Order Confwmation @OC) Interval = (a - b) 

a = Date and time FOC is returged 
b = Date and time valid access service request is received 

Percent within Standard Iuterval= (c / d} X 100 

4 

c = Number of service requests confirmed within the designated interval 
d = Total number of service requests confirmed in the reporting period 

Report Structure 
Non-AfBiates Aggregate 
RBOC Affiliates Aggregate 
- RBOC 272 Aftiliates Aggregate 

Geographic Scope 
State 

SQM Disaggregation (Percent FOCs returned within Standard Interval) 
Specid Access - DSO 
Special Access - DS 1 

* Special Access - DS3 and above 

9 
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Section 2: Provisioning 

PIAM: Percent Installation Appointments Met 

Definition 
Percent Installation Appohtments'Met measures the percentap of instaltations CompIeted on or before the 
confirmed due date. 

Exclusions 
0 

0 DisconnectOrders 
0 

Orders issued and subsequently cancelled 
Orders associated with intemal or administrative (including test) activities 

Other exclusions as defined by each RBOC to reflect system and operational differences 

Business Rdes 
This measurement is calculated by dividing the number of service orders completed during the report& 
period, on or before the a " e d  due date, by the total number of orders CompIeted during the same 
reporting period. Installation appointments missed because of customer caused reasons shafl be counted as 
met and included in both the numerator and denominator. where there are muItipIe missed appointment 
codes, each RBOC will determine whether an order is considered missed 

Calcuiation 
Percent Installation Appointments Met = (a / b) X 100 

0 

0 

a = Number of orders completed on or before the RBOC codinned due date during the reporting 

b = Total number of orders where &"letion has been confinned during the reporting period 
period 

Report Structure 
Non-Af€ZatesAggregate . 
RBOC Affiliates Aggregate 
- RBOC 272 m a t e s  Aggregate 

Geographic Scope 
state 

SQM Disaggregation 
Special Access - DSO 

I) Specid Access - DS 1 
0 Special Access - DS3 and above 

. 

1 

2 
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NITR: New Installation Trouble Report Rate 

Definition 
New Installation Trouble Report Rate measures the percentage of circuits or orders where a trouble was 
found in RBOC facilities or equipment within thirty days of order completion. 

Exclusions 
0 

0 

0 

0 

0 Subsequent trouble reports 

Trouble tickets issued and subsequently cancelled 
Customer Provided Equipment (CPE) or customer caused troubles 
Troubles closed by the technician to disposition codes of IEC (Tnter-exchmge Carrier) or MF 
(Xnfomtion) 
RBOC troubles associated with administrative service 
No Trouble Found (NTF) and Test OK (“OK) 
Other exclusions defined by each RBOC to reflect system and operational differences 

Business Rules 
Only the f@t customer direct aoubIe report received within t h i i  calendar days of a completed service 
order is counted in this measme. Only customer direct frouble reports that required the RBOC to repair a 
portion of the DOC network will be counted in this measure. The RBOC completion date is when the 
RBOC completes k@Iation of the circuit or order. 

Cdculafion 
Trouble Report Rate within 30 Calendar Days of Installation = (a / b) X 100 

0 a = Count of circuiWorders with trouble reports within 30 calendar days of &tallation 
b = Total number ofcircuitdorders installed in the reporting period 

Report Structure 
0 Non-Affiliates Aggregate 

RBOC miat= Aggxegatc - RBOC 272 M a t e s  Aggregate 

Geographic Scope 
state 

SQM Disaggregarion 
I 

0 Special ACC~SS - DSO 

0 

Special Access - DS I 
Special Access - DS3 and above 

1 
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Section 3: Maintenance & Repair 

CTRR: Failure RatdTrouble Report B e  

Definition 
The percentage of initial and repeated circuit-specific trouble reports completed per 100 in-service circuits 
for the reporting period. 

Exclusions 
0 

Empyoyee initiated trouble reports 
e 

0 

0 Tiecircuits 

0 

TroubIe reports issued and subsequendy cancelled 

Trouble reportdcircuits associated with internal or administrative activities 
Customer Provided Equipment (CPE) or customer caused troubIes 
Troubles closed by the technician to disposition codes of EC (Interexchange M e r )  or INF 
(Information) 

No Trouble Found (NTF) and Test OK (TOK) 
Other exclusions its defined by each RBOC to reflect system and opedona1 differences 

Business Rules 
Only customer direct trouble reports that require the RBOC to repair a portion of the RBOC network will 
be counted in this report. The trouble report rate is computed by dividing the number of completed trouble 
reports handled duzing the reporting period by the total number of in-service circuits for the same period. 

Calculation 
Percent Trouble Report Rate = (a / b) X 100 

0 a =Number of completed circuit-specific trouble reports received during the reporting period 
b = TOM number of &service ckcuits daring the reporting period 

Report Structure 
Non-AiTiliateS Aggre~ate 
RBOC M€%ates Aggregate 
- RBOC 272 Affiliates Aggregate 

Geographic Scope 
0 State 

SQM Disaggregation 
0 Special Access - DSO 
0 Special Access - DS 1 
e Special Access - DS3 and above 
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MAD: Average Repair IntervaYMean Time to Restore 

Definition 
The Average Repair IntervavMean Time to Restore is the average t h e  between the receipt of a customer 
trouble report and ?he time the seryice is restored. The average outage duration is only calculated for 
completed circuit-specific trouble reports. 

ExcIusions 
0 

0 EmpIoyee initiated trouble reports 
0 

0 

0 TieCirmits 
0 

0 

Trouble reports issued and subquently candled 

Trouib reports associated with internal or administrative activities 
customer Provided Equipment (CPE) or customer csused troubles 
Troubles dosed by the technician to disposition codes of IEC (hter-exchange Carrier) or INF 
(Tdormation) 

No Trouble Found (NTq and Test OK (TOK) 
Other exclusions as defhed by each RBOC to reflect system and operational diff'e=nces 

Business Rules 
Only customer direct trouble reports that require the RBOC to repair a portion of the RBOC network will 
be counted in this rpeasure. The average outage duration is calcu)ated for each restored c h i t  with a . 
trouble report. The start time begins with the receipt of the trouble report and ends when the service is 
restored. This is reported in a m e r  such that customer hold time or delay maintenance time resulting 
from veriilable sihlations of no access to the end user premiSe, other CLEC/IXC or RBOC retail customer 
caused deiays, such as holding the ticket open for monitoring, is deducted fkom the total resolution interval 
(''stop clock" basis). 

Calculation 
Repair Interval = (a - b) 

a = Date and time frouble report was restored 
b = Date and time froubk report was received 

Average Repair Interval = (c / d) 
c = Total of ail repair intervals (in hours/days) for the reporting period 
d = Total number of trouble reports closed during the reporting period 

&port Structure 
0 Non-Affiliates Aggregate 
0 RBOC Affiliates Aggregate 

- RBOC 272 Affiliates Aggregate 

Geographic Scope 
Sbte 

SQM Disaggregation 
Special Access - DSO 

0 Special Access - DSl 
Special Access - DS3 and above 

, 
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GLOSSARY 

Access Senice 
Request (ASR) 

RBOC 272 Affiiatcs 
Aggregate 

RBOC Affifiates 
&ugregate 

Business Days 

CPE 

Customer Not 
Ready 

( C W  

Firm Order 
Confirmation POC) 

Unsolicited FOC 

Project or ICB 

Repeat Trouble 

Service Orders 

A request to the RbOC to order new ac&ss service, or request a change to 
existing service, which provides access to the local exchange company’s network 
under terms specified in the local exchange company’s special or switched access 
tariffs. * 

RBOC Affiliate(s) authorized to provide Iong distance service as a result ofthe 
Section 271 approval process. 

RBOC Telecommunications and all RBOC Affiliates (including the 272 Affiliate). 
Post sunset, comparable line of business (e.g., 272 h e  of business) will be 
included in this category. 

Monday thru Friday (8AM to SPM) excluding holidays 

Customer Provided or Premises Equipment 

A vediable situation beyond the nom1 control of the RBOC that prevents the 
RBOC from kmpIeting an order, including the followbg: CLEC or IXC is not 
ready to receive service; end user is not ready to receive service; comecting 
company or CPE supplier is not ready. 

The notice retunred from the RBOC, in response to an Access Service Request 
from a CLEC, LXC or affiliate, that confirms receipt of the request and creation of 
a senice order with an assigned due date. 

An UnsoIicifed FOC is a supplemental FOC issued by the R130C to change the 
due date or for other reasons, e-g., request for a second copy fiom the CLEC/IXC, 
although no change to the ASR was requested by the CLEC or IXC. 

Service requests that exceed the line size and/or levei of complexity that wouId 
dlow the use of standard ordering and provisioning interval and processes. 
Service requests requiring special handling. 

Trouble that reoccurs on the same fetephone number/circuit ID within 30 calendar 
days 

Refers to ail o r h  for new or additional lineslckcuits. For change order types, 
additional linedcircuits consist of all C order types with ‘T’ and “T” action coded 
lindcircuit USOCs that represent new or additional linedcircuits, including 
conversions for RBOC to Canier and Carrier to Canier. 
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Conditions 
ATTACKMENTB 

Building List 

MetroArea CLLI Actdress City State 
Atlanta ALPRGAW 5965 CABOT PKWY ALPHARETTA GA 
Atlanta 
Atlanta 
Atlanta 
Atlanta 
Atlanta 
Atlanta 
Birmingham 
Charlotte 
Chattanooga 
Jacksonville 
Knoxville 
Knoxville 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Nashville 
NashviIIe 
Nashvitle 
Nashville 
Nashville 
Nashville 
Nashville 
Miami 
Miami 
Orlando 

ATLNGABI 2751 BUFORD ISW NE 
CKMBGAJG 2013 FLIGHTWAY DR 
NRCRGAER 6675 JONES NILL CT 
NRCROAIJ 4725 PEACHTREE CORNERS CIR 
NRCRGANX 3795 DATA DR NW 
NRCRGARC 335 RESEARCH CT 
BRHMALKU LOX LEAFLAKEPKWY 
CNRMNCXI 2605 WATER RIDGE PKWY 
CHTGTNAC 537 MARKET ST 
J ( 3 " F L . E  10201 CE"WJU0NPKWYN 

ATLANTA GA 
CHAMBLEE GA 
NORCROSS GA 
NORCROSS GA 
NORCROSS GA 
NORCROSS GA 
BIRMINGHAM AL. 
CKARLOTTE NC 
CWl'TAl'JOOGA TN 
JACKSONVILLE FL 

Zip 
Code 
30005 
30324 
3034 1 
30092 
30092 
30092 
30092 
3521 1 
28217 
37402 
32256 

KNVL.TNHB 8057 RAY MEARS BLVD KNOXVILLE TN 37919 
-82 2160LAKESIDECENTERWAY KNOXVILLE TN 37922 
BCRTFLAU 851 NW BROKEN SOUND PKWY BOCA RATON FL 33487 
BCRTFLChl 501 E C W O  REAL BOCARATON FL 33432 
DLBHFLDU 360 N CONGRESS AVE DELRAYBEACH FL 33445 
JPTRFLAC 100 MARQUETTE DR JUPITER 
JPTFSLBC 1001 NUSHWY 1 JUPITER 
PLNBFLAZ 1601 SW SOTH TER PLANTATION 
PLNBFLCQ 1800 NW 69TH AVE PLANTATION 
SUNRFLCF 720 I"ATION& PKWY SUNRISE. 
BRWDTNEV 210 WESTWUOD PL BRENTWOOD 
NSVLTMH 1215 21ST AVE S NASHvaLE 
NSVLTNWL 28 OPRYLAND DR NASHVILLE 
N S V " F 0  252 OPRY h4ILL-S DR NASHVILLE 
NSVPTMJ 332 OPRY MILLS DR N A S W L E  
NSVPTN98 427 OPRY MILLS DR NASHVILLE 
NSVPTNJX 540 OPRY MaLS DR NASHVIUE 
LDHLFLAC 4300 N UN'i'WMITY DR LAUDERHILL 
StTNRFLBD 
OmFFLYL 8350 PARKL.DE BLVD ORLANDO 

440 SAWGRASS COW. PARKWAY SUNRISE 

FL 
FL 
FL 
FL 
FL 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
FL 
FL 
FL 

3345s 
33477 . 

33324 
33313 
33325 
37027 
3.7212 
37204 I 

37214 
37214 
372 14 
37214 
3335 1 
33325 
32809 

Ini 
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