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PETITION OF NEUTRAL TANDEM, INC. AND NEUTRAL TANDEM-FLORIDA, LLC 
FOR RESOLUTION OF INTERCONNECTION DISPUTE WITH LEVEL 3 

COMMUNICATIONS, LLC AND REOUEST FOR EXPEDITED RESOLUTION 

Pursuant to Rule 25-22.0365, Florida Administrative Code, and Sections 364.16(2), 

364.01(2), and 364.01 (4)(g), Florida Statutes, Neutral Tandem, Inc. and Neutral Tandem-Florida, 

LLC (collectively “Neutral Tandem”), by and through its undersigned counsel, respectfully 

submits this amended petition, asking the Commission to: (1) resolve Neutral Tandem’s 

interconnection dispute with Level 3 Communications, LLC and its subsidiaries (collectively 

“Level 3”) regarding the delivery of tandem transit traffic by Neutral Tandem to Level 3’s 

network;’ and (2) resolve this Petition on an expedited basis. 

Neutral Tandem delivers nearly 600,000,000 minutes of local telecommunications 

traffic, to and from the largest competitive carriers in Florida, every month. In the process, 

Neutral Tandem creates substantial costs savings for the leading competitive local service 

providers throughout Florida. At the same time, Neutral Tandem’s presence promotes network 

diversity and redundancy within the public switched telephone network (“PSTN’), by giving 

these carriers alternative means to deliver and receive that traffic. Neutral Tandem delivers 

’ As used in this Petition, “tandem transit” traffic refers to the intermediary switching of local and other 
non-access traffic that originates and terminates on the networks of different telecommunications 
providers within a local calling area or MTA. 
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nearly 65,000,000 minutes of local telecommunications traffic to Level 3 in Florida every 

month. 

Level 3’s position in this dispute would seriously undermine the benefits Neutral 

Tandem’s competitive tandem transit services bring to competition in the State of Florida, and to 

the PSTN as a whole. Neutral Tandem brings this Petition both on its own behalf, and on behalf 

of the numerous telecommunications carriers that have chosen to use Neutral Tandem’s services 

to deliver local telecommunications traffic to Level 3 in the State of Florida. 

BACKGROUND 

I. The Parties 

Neutral Tandem is a registered competitive local exchange telecommunications company 

providing services within the State of Florida. Among other services, Neutral Tandem provides 

tandem transit services within this State. Neutral Tandem provides these services principally to 

the leading wireless and wireline competitive telecommunications carriers in Florida. However, 

as reflected in its Tariff on file with the Commission, as a common carrier, Neutral Tandem is 

prepared to provide services to any person or entity that desires to purchase services from 

Neutral Tandem under the terms of its Tariff. Neutral Tandem also provides local 

telecommunications services to various non-carrier, enterprise customers in the State of Florida. 

The transit traffic at issue in the proceedings consists entirely of local telephone calls 

within the State of Florida. If Neutral Tandem is prevented from terminating these local 

telephone calls on the networks to which the calls are directed, those local telephone calls will 

fail. Consequently, end-user customers would receive a “fast busy” signal, instead of reaching 

the called party. As such, Neutral Tandem is a “provider of local exchange telecommunications 

service,” with rights to interconnect with other such providers, in accordance with Section 

364.16(2), Florida Statutes. 
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Neutral Tandem’s address and telephone number are: 

Neutral Tandem, Inc. 
One South Wacker 
Suite 200 
Chicago, IL 60606 
(312) 384-8000 

Neutral Tandem’s repre entatives to be 

Beth Keating, Esquire 
Akerman Senterfitt 
106 East College Avenue, Suite 1200 
P.O. Box 1877 (32302) 
Tallahassee, Florida 32301 

beth.keatinn@,akerman.com 
(850) 521-8002 

erv j are: 

Ronald Gavillet 
Executive Vice President & 
General Counsel 
Neutral Tandem, Inc. 
One South Wacker, Suite 200 
Chicago, IL 60606 
ronnavillet@,neutraltandem. com 

John R. Harrington, Esquire 
Jenner and Block LLP 
330 North Wabash Ave., Suite 4700 
Chicago, IL 6061 1 

jharringtonaj enner.com 
(312) 222-9350 

On information and belief, Level 3 is a registered competitive local exchange 

telecommunications company providing telecommunications services within the state of Florida. 

11. Jurisdiction 

The Commission has authority to grant the relief requested in this Petition pursuant to 

Sections 364.16(2), 364.01(2) and 364.01(4)(g), Florida Statutes. Specifically, Section 364.16(2) 

provides that: “Each competitive local telecommunications company shall provide access to, 

and interconnection with, its telecommunications services to any other provider of local 

exchange telecommunications services requesting such access and interconnection at 

nondiscriminatory prices, terms, and conditions.” 

Section 364.16(2) further provides that, if “the parties are unable to negotiate mutually 

acceptable prices, terms and conditions after 60 days, either party may petition the commission 
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and the commission shall have 120 days to make a determination after proceeding as required by 

s. 364.162(2) pertaining to interconnection services.” In turn, Section 364.162(2) provides that 

the Commission shall, within 120 days after receiving a petition, “set nondiscriminatory rates, 

terms, and conditions” for interconnection. 

Furthermore, pursuant to Section 364.01(2), Florida Statutes, the Commission has broad 

authority over any issue arising under Chapter 364, and more specifically, has authority to ensure 

that all telecommunications providers are treated fairly and not subjected to anticompetitive 

behavior of other carriers, as set forth in Section 364.01(4)(g), Florida Statutes. Notably, this 

authority to ensure fair treatment and prevent anticompetitive behavior is broad and extends over 

“all providers of telecommunications service.” 

More specifically, under Section 364.01(4)(g), Florida Statutes, the Commission has the 

authority to provide the relief Neutral Tandem has requested in order to assure that Neutral 

Tandem, as a telecommunications service provider, is treated fairly in the Florida market. The 

Commission has addressed the issue of transit traffic in the TDS Telecom Order, Order No. PSC- 

06-0776-FOF-TPY issued September 18, 2006,* finding therein that: (1) the Commission has 

jurisdiction over interconnection for the delivery of transit traffic; (2) determining that the 

terminating carrier does not have authority to determine how a call is delivered to it; and (3) 

acknowledging that the originating carrier is responsible for the costs associated with transiting 

and terminating a local call. 

This Commission should act to ensure that Neutral Tandem is treated fairly in the market 

by ensuring that these same determinations are applied in a nondiscriminatory fashion to Neutral 

Tandem as a competitive provider of the identical service addressed in the TDS Telecom 

2 
See In re Joint Petition by TDS Telecomm., Docket Nos. 0501 19-TP, 050125-TP; Order No. PSC-06- 
0776-FOF-TP, 2006 Fla. PUC LEXIS 543, at *36-37 (Sept. 18,2006) (“TDS Telecom Order”). 
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decision. Otherwise, Neutral Tandem will find itself at a significant and unfair competitive 

disadvantage as compared to ILEC transit offerings. Moreover, the competitive benefits and the 

network diversity improvements to the PSTN that Neutral Tandem’s transit service provides will 

be substantially undermined if the Commission fails to recognize jurisdiction over this important 

matter 

Pursuant to Section 364.01(4)(g), the Commission also is charged with authority to 

prevent anticompetitive behavior, such as Level 3’s conduct at issue in this dispute, within the 

State of Florida. As recognized by the New York Public Service Commission in its decision on 

this same matter, 

. . . denial of the relief sought by Neutral Tandem would create potential 
impediments to competition, by enhancing Level 3’s capacity to act as a 
bottleneck between its end-users and CLECs if the CLEC chooses Neutral 
Tandem’s tandem switch over Verizon’s. While Level 3 argues that any 
interference with originating CLECs’ access through Neutral Tandem to Level 3’s 
end-users would violate Level 3‘s own business interests, Neutral Tandem has 
shown that Level 3 has allowed incoming traffic to be disrupted in analogous 
situations in the past. Level 3’s potential bottleneck function becomes an ever 
greater concern insofar as Level 3 may seek to provide tandem switch service in 
competition with Neutral Tandem.3 

Like the New York Commission, this Commission should act to prevent Level 3 from using its 

control of bottleneck facilities in an anticompetitive manner that undermines both competition 

and homeland security. 

Finally, this Commission has the authority to consider Neutral Tandem’s request for 

expedited resolution pursuant to Rule 25-22.0365, Florida Administrative Code, which provides 

an expedited process for resolution of disputes between telecommunications companies. Rule 

25-22.0365 sets forth a series of factors the Commission considers in determining whether to 

3 
See Case No. 07-C-0233, In re Petition of Neutral Tandem - New York, LLC for Interconnection with 
Level 3 Commc ’ns, N.Y. Pub. Serv. Comm’n, Order Preventing Service Disruption and Requiring 
Continuation of Interim Connection, at 11 (June 22,2007) (hereinafter the “New York Order”). 
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address a dispute on an expedited basis. As discussed below, each of these factors supports 

consideration of Neutral Tandem’s Petition on an expedited basis. 

111. The Nature of Neutral Tandem’s Service 

Incumbent LECs no longer are the sole providers of telecommunications services to end- 

users. Rather, CLECs, wireless carriers, and cable companies all provide these services as well. 

In an era of multiple telecommunications providers, customers of one non-incumbent LEC 

carrier, such as a cable telephone provider, inevitably call customers of another non-ILEC, such 

as a wireless carrier. These companies must be able to route such local calls to each other’s 

networks, even though they may not be directly interconnected with each other. Traditionally, 

the only way for these companies to obtain this service (known as “tandem transit” service) was 

to utilize the incumbent LECs’ tandem switch services. 

Neutral Tandem is the telecommunications industry’s leading independent provider of 

tandem transit services. Among its other services, Neutral Tandem offers tandem transit services 

to CLECs, wireless carriers, and cable companies throughout Florida, and in over 118 LATAs 

nationwide. In addition to telecommunications carriers, Neutral Tandem also serves numerous 

enterprise customers, including such as companies as Vonage and SunRocket, who use Neutral 

Tandem’s local telecommunications services to conduct their businesses. 

Neutral Tandem provides both carriers and enterprise customers with alternative, 

competitive means to interconnect and exchange traffic with each other. Neutral Tandem 

provides service to and/or has direct connections with nearly every major CLEC, wireless 

carrier, and cable provider in the United States. In Florida, Neutral Tandem interconnects with 

more than a dozen leading competitive carriers and enterprise customers, and delivers tandem 

transit traffic from its carrier customers to Level 3 in several markets throughout the State. 
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Through its competitive tandem transit services, Neutral Tandem provides carriers with 

significantly lower per-minute transit charges, reduced port charges and nonrecurring fees, 

simpler network configurations, increased network reliability, improved quality of service, and 

traffic transparency. The availability of Neutral Tandem’s tandem transit services helps level the 

playing field by increasing competitive carriers’ leverage with incumbent LECs. Competitive 

tandem transit service also inherently builds critical redundancy into the telecommunications 

infrastructure in Florida, which allows for faster disaster recovery and provides more robust 

homeland security. Neutral Tandem’s competitive tandem transit services therefore strengthens 

the redundancy and survivability of the PSTN while making carriers more efficient and 

competitive. 

Apart from the public benefits associated with competition in the tandem transit business, 

Neutral Tandem provides significant operational benefits to competitive carriers that utilize 

Neutral Tandem’s tandem transit service. These benefits include Neutral Tandem’s practice of 

paying for and managing -- through the use of diverse transport suppliers -- all of the transport 

connecting Neutral Tandem to competitive carrier customers’ switches. Neutral Tandem uses 

approximately ten different transport providers in Florida, increasing the diversity for this local 

traffic. In addition, another unique feature of Neutral Tandem’s service is the fact that it does not 

charge the terminating carrier for transporting traffic to its network. Historically, terminating 

carriers incur part of the transport cost for receiving transit traffic from the incumbent LECs. 

This Commission already has found that transiting services should be categorized as “an 

interconnection arrangement under Section 364.16, Florida S ta t~ tes .”~  This Commission’s 

finding is consistent with the Legislature’s determination that the term “service” should “be 

4 
TDS Telecom Order, 2006 Fla. PUC LEXIS 543, at “22-*24, Order No. PSC-06-0776-FOF-TP. 
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construed in its broadest and most inclusive sense.”5 Indeed, as noted by the Florida Supreme 

Court, “while the statute at issue in the instant case is not a paragon of clarity with regard to 

precisely describing operative service categories, it certainly is clear that the Legislature intended 

to draft the definition of ‘service’ contained in section 364.02(11) extremely broadly.”6 By 

providing transiting services which enable the completion of local telephone calls, Neutral 

Tandem clearly falls under the umbrella of a “provider of local exchange telecommunication 

services” under Florida law. 

IV. The Parties’ Interconnection Dispute 

Neutral Tandem and Level 3 have been interconnected for over two years pursuant to a 

series of negotiated contracts. Specifically, Neutral Tandem delivered tandem transit traffic to 

Level 3 that has been originated by third party carriers, and accepted certain traffic originated by 

Level 3 for delivery to third party carriers, pursuant to a contract dated July 6, 2004 (the “Level 3 

Contract”). Similarly, Neutral Tandem delivered tandem transit traffic from third party carriers 

to Level 3’s subsidiary Broadwing Communications, and accepted tandem transit traffic from 

Broadwing for transiting to third party carriers, pursuant to a February 2, 2004 contract (the 

“Broadwing Contract”). 

Neutral Tandem also accepts certain traffic originated by Level 3 for transiting to other 

carriers pursuant to a contract dated August 18, 2005 (the “Originating Contract”). Under these 

three contracts, Neutral Tandem and Level 3 currently are interconnected in fourteen states, 

including Florida. 

5 
FLA. STAT. ANN. 9 364.02( 11). 

6 
BellSouth Telecomm., Inc. v. Jacobs, 834 So.2d 8 5 5 ,  859 (Fla. 2002). 
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The parties’ various contracts renewed automatically on several occasions without 

incident. Indeed, Neutral Tandem and Level 3 entered into an amendment of the Originating 

Contract on January 3 1, 2007 (the “Originating Amendment”). The Originating Amendment 

provided Level 3 with more advantageous pricing for traffic Level 3 originates to Neutral 

Tandem for transiting to other carriers. This was done to make Neutral Tandem’s services more 

attractive to Level 3, in order to increase use of Neutral Tandem’s services by Level 3. 

Within four hours of signing the Originating Amendment, Level 3 sent a fax to Neutral 

Tandem stating its intention to terminate the Level 3 Contract effective March 2, 2007. (Ex. 1.) 

Level 3’s fax was sent by the same Level 3 executive who just hours earlier had signed the 

Originating Amendment, yet the fax offered no explanation for Level 3’s decision. 

On February 14, 2007, Level 3 notified Neutral Tandem that it also intended to terminate 

the Broadwing Contract in addition to the Level 3 Contract. (Ex. 2.) The February 14 letter 

stated that Level 3 would terminate both contracts effective March 23, 2007. (Id.)  By 

terminating the contracts under which Level 3 received tandem transit traffic, while at the same 

time improving the contract under which Level 3 originated tandem transit traffic, Level 3 

sought to deny its competitors the benefit of Neutral Tandem’s competitive tandem transit 

services, while at the same time increasing Level 3’s benefit by obtaining better terms from 

Neutral Tandem for Level 3’s own originating traffic. 

Nevertheless, in its February 14 letter, Level 3 claimed that the contracts were “not 

commercially balanced between the two parties” and that maintaining interconnection with 

Neutral Tandem under those contracts “is not a commercially reasonable or manageable option.” 

(Id. at 2.) The letter stated that Level 3’s goal was to “reach a single agreement with Neutral 
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Tandem” prior to March 23 that would “supersede the current agreements” and “provide a single 

set of terms and conditions for the benefit of both parties.” (Id.) 

However, if the parties did not reach agreement on a new contract by March 23, 2007, 

Level 3 stated that it intended to “otherwise manage the traffic exchanged under” the February 

2004 and July 2004 Contracts. (Id.) Level 3 further stated that it would attempt to “affect an 

orderly transition to mitigate any risks associated with Neutral Tandem customer traffic” if that 

occurs. (Id.) 

On February 19, 2007, Neutral Tandem responded to Level 3’s letters. (Ex. 3.) Neutral 

Tandem reiterated its desire to work with Level 3 to arrive at mutually acceptable terms and 

conditions for continued two-way interconnection. However, Neutral Tandem also reminded 

Level 3 that, at a minimum, it was obligated to interconnect with Neutral Tandem to receive 

tandem transit traffic pursuant to the law of Florida and several other states. (Id. at 2.) Neutral 

Tandem notified Level 3 that any refusal by Level 3 to interconnect with Neutral Tandem would 

violate these interconnection obligations. ( Id , )  

Level 3 responded to Neutral Tandem’s request for interconnection under Florida law on 

February 22, 2007. (Ex. 4.) Level 3 denied that it was required to interconnect with Neutral 

Tandem for the purpose of receiving tandem transit traffic from third party carriers’ networks, 

(Id.) Level 3 also reiterated its threat to effectuate the termination of the parties’ existing 

interconnection facilities as of March 23, 2007. (Id. at 2.) Specifically, Level 3 stated that its 

termination of the parties’ current interconnections could “materially impact the flow of traffic 

for [Neutral Tandem’s] customers” and that there could be “intemptions of service associated 

with the termination of the agreements.” (Id. at 2.) 
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Neutral Tandem has held discussions with representatives from Level 3 on multiple 

occasions to try to resolve these disputes. Several senior executives from Neutral Tandem 

traveled to Level 3’s Colorado headquarters for an in-person meeting on February 16, 2007. In 

preparation for that meeting, Neutral Tandem participated in several telephonic conference calls 

with Level 3 regarding these issues. After the in-person meeting on February 16, Neutral 

Tandem again met with Level 3 by telephone on February 21, 2007 to try to negotiate mutually 

agreeable interconnection terms. 

However, the parties have been unable to reach agreement. The major impediment has 

been Level 3’s insistence that Neutral Tandem pay Level 3 reciprocal compensation when 

Neutral Tandem delivers tandem transit traffic from third party carriers to Level 3, even though 

the traffic being delivered by Neutral Tandem has been originated by end-users of the third party 

carriers. Thus, even though Level 3 will continue to receive the benefit of competitive tandem 

transit service (including lower rates) for traffic that it originates through Neutral Tandem 

pursuant to the Originating Amendment, Level 3 stated that it would begin refusing to accept 

tandem transit traffic Neutral Tandem delivers to Level 3 on behalf of third party carriers as of 

March 23,2007. (Ex. 2; Ex. 4.) 

V. Proceedings Across the Country. 

Level 3’s threats to disconnect its existing interconnections with Neutral Tandem are not 

limited to Florida. Thus, Neutral Tandem filed proceedings similar to this one in other state 

commissions around the country, and several state commissions already have taken action to 

prevent Level 3 from effectuating its threats. On June 25, 2007, the Illinois Commerce 

Commission adopted an order: (i) finding in Neutral Tandem’s favor, (ii) finding that Level 3’s 

7 
Level 3 later unilaterally extended the date it 
other third party carriers directly from Neutral 

would start refusing to accept tandem transit traffic of 
Tandem to June 25,2007. 
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attempt to disconnect the parties’ interconnections violated Illinois law, and (iii) ordering that 

Level 3 pay nearly all of Neutral Tandem’s and the Commission’s cost to prosecute the case.’ 

On June 22, 2007, the New York Public Service Commission issued its Order Preventing 

Disruption and Requiring Continuation of Interim Interconnection, which found in Neutral 

Tandem’s favor, specifically finding that Neutral Tandem’s services improved network diversity 

in the State and provided significant competitive  benefit^.^ On June 19,2007, the Georgia Public 

Service Commission adopted, by a 5-0 vote, the recommendation of its Staff that Neutral 

Tandem’s similar petition in Georgia be granted, likewise finding that Neutral Tandem’s services 

were important for the development of a competitive market. 10 

On June 20, 2007, the Connecticut Department of Public Utility Control issued an Order 

finding that it likely had jurisdiction over Neutral Tandem’s complaint, and directing the parties 

to attempt to resolve their differences through negotiation prior to November 1, 2007.” On June 

29, 2007, Neutral Tandem’s counsel sent a letter to Level 3 attempting to initiate these 

negotiations. As of the date of this Petition, more than ten days after that letter was sent, Level 3 

has not even responded. 

8 
See Docket No. 07-0277, Neutral Tandem, Inc. v. Level 3 Communications, LLC, Illinois Commerce 
Commission, Final Order of the Administrative Law Judge (June 25, 2007) (orally adopted by the 
Commission on July 10, 2007). 

New York Order, at 10-1 1. 

See Docket No. 24844-U, Petition of Neutral Tandem Inc. for Interconnection with Level 3 
Communications and Request for Emergency Relief, Georgia Public Service Commission, 
Consideration of Staffs Recommendation, at 1 (June 12, 2007) (unanimously adopted by the 
Commission on June 19,2007). 

See Docket No. 07-02-29, Petition of Neutral Tandem Inc. for Interconnection with Level 3 
Commc’ns, Conn. Dep’t of Pub. Util. Control, Opinion (June 20,2007). 

9 

10 

11 
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ARGUMENT 

I. Florida Law Requires Level 3 to Interconnect with Neutral Tandem. 

Florida law unambiguously requires Level 3 to interconnect with Neutral Tandem on 

nondiscriminatory terms. Specifically, Florida law provides that every competitive 

telecommunications carrier, including Level 3, “shall provide access to, and interconnection 

with, its telecommunications services to any other provider of local exchange 

telecommunications services requesting such access and interconnection at nondiscriminatory 

prices, terms, and conditions.”12 

This Commission already has found that it has authority over the terms and conditions of 

13 interconnection for tandem transit services provided between the networks of different carriers. 

In addition, Chapter 364, Florida Statutes, generally charges the Commission with broad 

authority to foster a competitive environment for the provisioning of telecommunications 

services and the provision of alternative transit services is an important step in the building of a 

competitive PSTN. 

In addition to being required by law, continued interconnection between Neutral Tandem 

and Level 3 is in the public interest. In Florida, Neutral Tandem provides the sole alternative to 

the tandem transit services offered by BellSouth and other incumbent LECs. Consequently, 

Neutral Tandem provides third-party carriers with an important competitive alternative. This 

results in more efficient delivery of local telephone traffic, by allowing those carriers to select 

the most cost-efficient route for delivery of their calls to Level 3. Competition for tandem transit 

services exerts downward pressure on transit charges, while fostering market competition and 

12 
FL. STAT. ANN. $ 5  364.16(1), (2) (2006). 

13 
TDS Telecom Order, 2006 Fla. PUC LEXIS 543, at *22-*23, Order No. PSC-06-0776-FOF-TP. 
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entry into the telecommunications industry. As the New York Commission has found: “The 

availability of an independent tandem in tum furthers the development of facilities-based 

competition among wireless, cable, and landline telephony, by offering the providers of all such 

services an economically advantageous alternative to the [incumbent’s] tandem.’’14 

Likewise, the Federal Communications Commission long has recognized the substantial 

benefits of competition in the market for tandem switching services: 

By further reducing barriers to competition in switched access services, our 
actions will benefit all users of tandem switching ... Our actions also should 
promote more efficient use and deployment of the country’s telecommunications 
networks, encourage technological innovation, and exert downward pressure on 
access charges and long distance rates, all of which should contribute to economic 
growth and the creation of new jobs. In addition, these measures should increase 
access to diverse facilities, which could improve network reliability.’’ 

Competitive tandem switching capacity also builds redundancy into the 

telecommunications sector and infrastructure. Lack of tandem capacity is a recurring problem in 

numerous tandem offices throughout Florida, as well as other markets throughout the country. 

Indeed, in several markets, incumbent LEC tandem capacity has been reported to be exhausted. 

As a result, several carriers have asked Neutral Tandem to accept overflow traffic to and from 

the tandems of the incumbent LECs, because the competitive carriers already cannot obtain 

sufficient trunk capacity. Continued deployment of Neutral Tandem’s offerings will decrease 

the level of tandem congestion at incumbent LEC tandems, thereby diminishing the threat of 

tandem exhaustion. 

14 
New York Order, at 9. 

Expanded Interconnection with Local Tel. Co. Facilities, Transport Phase II, 9 FCC Rcd. 27 18, 7 2 
(rel. May 27, 1994). 
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Moreover, lack of tandem redundancy directly impacts homeland security and disaster 

recovery. As noted by the Federal Communications Commission, the impact of Hurricane 

Katrina illustrated the importance of building network redundancy in tandem switches: 

[Mlore than 3 million customer phone lines were knocked out in Louisiana, 
Mississippi, and Alabama following Hurricane Katrina. . . . Katrina highlighted 
the dependence on tandems and tandem access to SS7 switches. The high volume 
routes from tandem switches, especially in and around New Orleans were 
especially critical and vulnerable. Katrina highlighted the need for diversity of 
call routing and avoiding strict reliance upon a single routing solution. 

16 

The New York Commission noted that Neutral Tandem’s competitive transit services 

enhance network diversity and reliability, which can be particularly critical in states susceptible 

to natural or man-made disasters: 

[Tlhe redundancy resulting from alternative tandem switching options enhances 
the diversity and reliability of the public switched telephone network. These 
objectives have consistently been recognized on several occasions, particularly as 
a response to lessons of the September 11, 2001 attacks and Hurricane Katrina. 
While Level 3 disputes the benefits of redundancy on the basis that Neutral 
Tandem’s tandem switch is just as vulnerable as other CLECs’ facilities sharing 
the same physical location with Neutral Tandem’s, even an arrangement where 
Neutral Tandem and CLECs collocate provides clear diversity and reliability 
advantages as compared with relying only on an ILEC’s tandem switch 
maintained solely at the ILEC’s location.” 

Neutral Tandem does not collocate with any ILECs and utilizes approximately ten 

different transport carriers in the State of Florida. Neutral Tandem’s operations thus facilitate 

transport redundancy and tandem redundancy, both of which the FCC found would have been 

helpful in response to Hurricane Katrina. 

To be clear, the traffic at issue here is local traffic and originating carriers have made the 

business decision to send that traffic to Level 3 using Neutral Tandem’s services. Neutral 

16 
Recommendations of the Independent Panel Reviewing the Impact of Hurricane Katrina on 
Communications Networks Effect of Hurricane Katrina on Various Types of Communications 
Networks, FCC Docket No. 06-83, at 9 (2006) (emphasis added). 

I /  

New York Order, at 10-1 1 
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Tandem currently provides tandem transit services to approximately a dozen different carriers in 

Florida, and transits nearly 600 million minutes of local telephone traffic per month in this State. 

Local telephone traffic bound for Level 3 represents approximately 65 million of the more than 

half a billion monthly minutes terminated by Neutral Tandem. This Commission thus has 

jurisdiction over this matter under Section 364.16(2), Florida Statutes, as well as Chapter 364, 

Florida Statutes, generally, because the Commission is charged with broad authority to foster a 

competitive environment for the provisioning of telecommunications services. 

Given that Sections 364.16(2) and 364.162 specifically require interconnection on 

nondiscriminatory terms and conditions, the harm Neutral Tandem faces is precisely the type of 

harm which those provisions are designed to address. Level 3’s position is tantamount to an 

attempt to read a new right into Section 364.16(2); namely that terminating carriers can dictate 

how calls are routed. If Level 3’s view that all terminating carriers could choose how to receive 

traffic were to prevail, terminating carriers could force originating carriers to bear the cost of 

inefficient interconnection arrangements, and originating carriers would have no recourse for 

recovering the cost of those inefficiencies other than to raise their end-user retail rates. 

As noted previously herein, this Commission already has found that transiting services 

should be categorized as “an interconnection arrangement under Section 364.16, Florida 

Statutes.’”* Transiting services, such as those provided by Neutral Tandem, clearly are “local 

exchange telecommunication services’’ under Florida law. The traffic Neutral Tandem carries 

consists entirely of local telephone calls. Neutral Tandem faces serious harm to its business if 

Level 3 is allowed to terminate the parties’ interconnections and refuse to receive traffic from 

Neutral Tandem. Neutral Tandem therefore has standing to seek relief under Section 364.16(2) 

18 
TDS Telecom Order, 2006 Fla. PUC LEXIS 543, at “23, Order No. PSC-06-0776-FOF-TP. 
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under the express terms of the statute, as well as under the broad authority vested in this 

Commission by Chapter 364, Florida Statutes. 

Moreover, Neutral Tandem is authorized to act on behalf of its originating carrier 

customers for the purpose of negotiating the arrangements for the termination of traffic routed to 

other carriers using Neutral Tandem’s service. Thus, in addition to having standing in its own 

right, Neutral Tandem has standing as the authorized agent for its originating carrier customers. 

These carriers will be directly and immediately harmed if Level 3 continues to refuse to accept 

terminating traffic from Neutral Tandem on reasonable, non-discriminatory terms. Specifically, 

should Level 3 prevail, carriers will be deprived of their ability to choose a competitive 

alternative to the ILEC tandem service, thus increasing their costs to serve their millions of 

Florida customers. Furthermore, any calls sent to Level 3 via Neutral Tandem could be blocked, 

resulting in the originating carriers’ customers being unable to complete local calls. 

19 

20 

As such, it is clear that Level 3’s actions will cause Neutral Tandem and its customers 

substantial and immediate injury in fact, including: (1) the loss of direct interconnection with 

Level 3; (2) immediate and substantial economic loss and harm to its reputation; (3) immediate 

impairment of Neutral Tandem’s ability to provide tandem transit services for calls to Level 3’s 

network and to provide competitive alternatives to the ILECs’ transit services; and (4) harm to 

Neutral Tandem’s ability to expand its presence in the Florida market, and even its ability to 

continue providing tandem transit services. 

19 
See composite Exhibit 8, which consists of Letters of Agency (LOAs) from specific identified 
originating carriers. 

Notably, Level 3 itself has argued in favor of broad interconnection rights for wholesale 
telecommunications carriers. See, e.g., Ex Parte Letter in Support of Petition of Time Warner Cable 
for Declaratory Ruling that CLEC May Obtain Interconnection under Section 251 of the Commc ’ns. 
Act of 1934, as Amended, to Provide W‘holesale Telecomm. Sews. to VoIP Providers, WC Docket No, 
06-55, Letter at 4 (filed February 13, 2007). (Ex. 5.)  

20 
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For all these reasons, granting Neutral Tandem’s petition will result in enhanced 

competition to the benefit not only of Neutral Tandem, but also to the competitive service 

providers that use Neutral Tandem’s tandem transiting services, as well as those providers’ 

millions of Florida end-user customers. 

11. The Commission Should Apply the “Calling Party’s Network Pays’’ Principle 
Previously Adopted in the TDS Telecom decision. 

Florida law requires that Level 3 interconnect with Neutral Tandem under 

“nondiscriminatory prices, terms, and conditions.”’* This Commission recently addressed the 

appropriate compensation arrangements relating to transiting services in the TDS Telecom 

decision.22 The Commission found that the “calling party’s network pays” principle was 

appropriate in the transiting context.23 In other words, the carrier of the end-user that originates 

the call is responsible to compensate the transiting carrier for the costs associated with delivering 

the call.24 The originating carrier, not the transiting carrier, also is responsible to compensate the 

terminating carrier for any costs associated with receiving the call and delivering it to the 

terminating carrier’s end-u~er.’~ 

As discussed above, Neutral Tandem and Level 3 have been interconnected for over two 

years pursuant to negotiated contracts. Those contracts mirror the compensation system this 

Commission found appropriate in the TDS Telecom decision. Under the parties’ contracts, Level 

3 pays Neutral Tandem for transiting services when Level 3 is the originating carrier; i,e., the 

carrier whose end-user originates the call that Neutral Tandem transits to other carriers’ 

21 
FL. STAT. ANN. 9 364.16(2). 

TDS Telecom Order, 2006 Fla. PUC LEXIS 543, at *35-”45, Order No. PSC-06-0776-FOF-TP 

See id. 

See id. 

See id. 

22 

23 

24 

25 
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networks. When Level 3 is the terminating carrier; i,e., the carrier whose end-user receives the 

call from another carrier’s customer, Level 3 does not pay Neutral Tandem for that service. 

Instead, the originating carrier compensates Neutral Tandem for that service. 

During the parties’ negotiations, Level 3 has taken the position that Neutral Tandem 

should be required to pay Level 3 reciprocal compensation when Level 3 is the terminating 

carriers; i .e. ,  when Neutral Tandem transits traffic to Level 3 from third party carriers’ network. 

(See Ex. 4.) Level 3 thus seeks to collect reciprocal compensation from Neutral Tandem instead 

of the carriers whose end-users originate the traffic that Neutral Tandem transits to Level 3’s 

network. Level 3 essentially seeks to force Neutral Tandem to become its collection agency or 

clearinghouse, by collecting reciprocal compensation from the carriers whose end-users originate 

the traffic that Neutral Tandem delivers to Level 3’s network. 

The parties’ prior contracts expressly did not require Neutral Tandem perform this 

function for Level 3 .26  Rather, consistent with Neutral Tandem’s other contracts, Neutral 

Tandem passes on to Level 3 signaling information that Neutral Tandem receives from the 

originating carrier, so that Level 3 can bill the originating carrier appropriate termination 

 charge^.^' Neutral Tandem has made clear to Level 3 that it is willing to continue providing such 

information, so that Level 3 can seek appropriate compensation from the originating carrier. But 

it is not remotely consistent with the “calling party’s network pays” principle adopted by this 

26 
Under the Level 3 Contract, Neutral Tandem did agree to provide Level 3 with a usage-based 
transport recovery charge on an interim basis. However, that privately-negotiated arrangement was 
agreed to by Neutral Tandem in consideration of Level 3 establishing a two-way business relationship 
with Neutral Tandem; the transport recovery fee was set to phase down to zero as Level 3’s usage of 
Neutral Tandem’s transit service increased. It would not be appropriate to order such payments in the 
context of establishing nondiscriminatory terms and conditions for a one-way interconnection 
agreement. This interim transport recovery fee was unique to the Level 3 Contract; the Broadwing 
Contract did not provide for any such fee, and no other carriers accepting tandem transit traffic from 
Neutral Tandem in Florida receive such a fee. 

See Ex. 6, 0 7.1. 
21 
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Commission in the TDS Telecom decision for Level 3 to insist that Neutral Tandem, rather than 

the originating carrier, pay reciprocal compensation. 

Level 3’s request also is inconsistent with both state and federal law. Level 3 does not 

receive reciprocal compensation from incumbent LECs, such as BellSouth, when the incumbent 

LEC acts as the transiting carrier and delivers third party carriers’ traffic to Level 3’s network. 

To the contrary, Level 3’s interconnection agreement with BellSouth in Florida specifically 

states that BellSouth “will not be liable for any compensation to the terminating carrier or to 

Level 3” when BellSouth delivers tandem transit traffic.** Requiring Neutral Tandem to pay 

Level 3 reciprocal compensation for transiting traffic to Level 3 from the networks of third party 

carriers, when Level 3 would not receive such compensation from incumbent LECs such as 

BellSouth for transiting the same traffic, would discriminate against Neutral Tandem, in 

violation of Florida law. It also would violate the requirement of federal law that reciprocal 

compensation payments are to be made by the carrier that originates the traffic.29 

To be clear, Neutral Tandem is not asking the Commission to order Level 3 to originate 

any traffic through Neutral Tandem or otherwise become a customer of Neutral Tandem. To the 

contrary, Neutral Tandem merely seeks an order directing Level 3 to comply with its obligation 

under Florida law to interconnect with Neutral Tandem for the purpose of receiving tandem 

transit traffic originated by third party carriers and delivered to Level 3 by Neutral Tandem. 

Upon adoption of the nondiscriminatory interconnection terms set forth above, Neutral Tandem 

and Level 3 should be able to enter into a new agreement promptly. 

28 
Agreement Between Level 3 Communications, LLC and BellSouth Telecommunications, Inc. 6 7.6.2 
(June 23, 2004). 

See 47 U.S.C. Q 25 l(b)(5); 47 C.F.R. 6 5 1.701(e). 
29 
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111. The Commission Should Consider Neutral Tandem’s Petition on an Expedited Basis. 

In light of the urgency of this issue, the Commission can and should consider Neutral 

Tandem’s Petition on an expedited basis pursuant to Section 364.058, Florida Statutes and 25- 

22.0365, Florida Administrative Code.3o As set forth below, each of the factors under Rule 25- 

22.0365(4)(e)supports expedited treatment of Neutral Tandem’s Petition: 

1. 

The issues presented by Neutral Tandem’s Petition are neither numerous nor complex. 

The Petition involves a straightforward application of the clear interconnection requirements of 

Florida law. Many of the broader issues regarding the appropriate terms and conditions of 

interconnection related to transiting services already have been considered and decided by this 

Commission in the TDS Telecom decision. In addition, since Neutral Tandem and Level 3 have 

been interconnected for more than two years, there are no open technical issues. 

Number and Complexity of the Issues 

Moreover, the parties’ experience in other states reinforces that the issues in dispute are 

neither numerous nor complex. The parties have conducted evidentiary hearings in five other 

states. Each of these hearings has been completed in 1-2 days. And decisions have already been 

issued in four of those States. 

30 
Expedited treatment of Neutral Tandem’s Petition is crucial because Level 3 has an unfortunate 
history of following through on threats to use service disruptions to end-users as a negotiating tactic. 
For example, in October 2005, Level 3 blocked intemet users of Cogent Communications from 
accessing the intemet for three days as a result of the parties’ compensation dispute. See Jeff Smith, 
Level 3, Cogent Resolve Dispute; Feud Disrupted Internet Trafic, Rocky Mountain News, Oct. 29, 
2005, at 3C (Ex. 7). As a result of Level 3’s conduct in that dispute, its President was forced 
apologize to both Level 3’s and Cogent’s customers. (Id.) According to one report, Level 3’s 
President stated that the company had “leamed a lesson” as a result of its conduct in that case. See 
Arshad Mohammed, Internet Access Dispute Cut Off Some Businesses, Washington Post, Oct. 14, 
2005, at DO4 (Ex. 7). Based on its threat to disrupt service to millions of Florida end-users in this 
case, whether Level 3 really has “leamed a lesson” is at best an open question. Indeed, Level 3’s 
prior motion to dismiss Neutral Tandem’s prior Petition plainly set forth Level 3’s view that blocking 
traffic is “a critical part of the negotiating toolkit.” See Petition for  Interconnection with Level 3 
Communications and Request for Expedited Resolution, by Neutral Tandem, Fla. Pub. Serv. Comm’n 
Docket No. 070127-TX, Level 3’s Motion to Dismiss, at 7. 
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2. Policy Implications that Resolution of the Dispute is Expected to Have 

As noted above, the broader policy issues relating to interconnection for the purpose of 

providing transiting services already have been considered and decided by this Commission in 

the TDS Telecom decision. In addition to the various policy issues considered by the 

Commission in that proceeding, granting Neutral Tandem’s Petition will further the policy goals 

of fostering diversity, redundancy, efficiency, and increased reliability to the PSTN. By contrast, 

the net effect of Level 3 seeking to deny the benefits of competitive tandem transit service to 

other competitive carriers in Florida would be to raise those carriers’ operating costs and reduce 

their network diversity, neither of which benefits their millions of end-users. 

3. 

Neutral Tandem does not anticipate serving discovery in this matter. The issues raised by 

Neutral Tandem’s Petition present legal issues relating to Level 3’s compliance with the clear 

interconnection requirements of Florida law, as articulated in the TDS Telecom decision. In 

addition, the parties already have exchanged discovery in proceedings in other states, so further 

discovery should not be necessary in Florida. Neutral Tandem does, however, reserve the right 

to conduct discovery if necessary. 

Topics on which the Company Plans to Conduct Discovery 

4. 

As described in more detail above, since Neutral Tandem first learned on January 3 1, 

2007 that Level 3 intended to abruptly terminate the parties’ contracts, Neutral Tandem has 

engaged in extensive and repeated negotiations with Level 3 to try to resolve this dispute 

informally. Senior Neutral Tandem executives have traveled to Level 3’s Colorado headquarters 

for in-person meetings, and the parties have engaged in numerous telephonic negotiations. 

However, Level 3’s intransigent insistence that Neutral Tandem pay it reciprocal compensation 

Specific Measures Taken to Resolve the Dispute Informally 
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for delivering tandem transit traffic from third party carriers, instead of seeking such 

compensation from the originating carriers as required under state and federal law, has made it 

impossible to settle this dispute. 

In addition, pursuant to directives from the Connecticut Department of Public Utility 

Control, as well as directives from other state commissions, Neutral Tandem has attempted to 

initiate negotiations with Level 3. However, as noted above, Level 3 has not responded to 

Neutral Tandem’s inquiry as of the date of this Petition. 

5. Any other Matter the Company Believes Relevant to Determining Whether 
the Dispute is One Suited for an Expedited Proceeding 

Commissions in several other states have already determined that Level 3 should be 

required to maintain interconnection with Neutral Tandem for the purpose of receiving tandem 

transit traffi~.~’ Furthermore, the Commission’s staff also has previously stated in a 

recommendation filed June 27, 2007, in Docket No. 070127-TX7 wherein Staff addressed the 

question of standing, that it does believe Neutral Tandem will experience an “injury in fact of 

sufficient immediacy” if Level 3 terminates the direction connection between the two companies. 

Level 3’s actions are plainly anticompetitive in nature and harmful both to Neutral Tandem and 

to competition as a Expediting this proceeding will lessen the likelihood that Neutral 

Tandem will suffer irreparable harm while this proceeding is conducted, and will also lessen, to 

some degree, the level of harm suffered by Neutral Tandem’s customers and their end-users. 

31 
See composite Exhibit 9, containing the Orders of the Illinois Commerce Commission, the New York 
Public Service Commission, the Connecticut Public Utilities Commission, and the Georgia Public 
Service Commission. 

See Petition for Interconnection with Level 3 Communications and Request for Expedited Resolution, 
by Neutral Tandem, Fla. Pub. Serv. Comm’n Docket No. 070127-TX, Staff Recommendation, at 9 
(June 27,2007). 

32 
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CONCLUSION 

WHEREFORE, for the reasons set forth herein, Neutral Tandem, Inc. respectfully 

requests that the Commission provide the following relief: 

(1) Resolve Neutral Tandem's interconnection dispute with Level 3 regarding the 

delivery of tandem transit traffic by Neutral Tandem to Level 3's network; and 

(2) Resolve this Petition on an expedited basis in accordance with Rule 25-22.0365, 

Florida Administrative Code. 

Respectfully submitted, 

Ronald Gavillet 
Executive Vice President & 
General Counsel 
Neutral Tandem, Inc. 
One South Wacker, Suite 200 
Chicago, IL 60606 

rongavillet@?neutraltandem.com 
(312) 384-8000 

John R. Harrington 
Jenner & Block LLP 
330 N. Wabash Ave. 
Suite 4700 
Chicago, IL 6061 1 

jharrington@,i enner.com 
(312) 222-9350 

NEUTRAL TANDEM, INC. 

By: 'flW---. fi &*- 
Beth Keating, Esq. 
Thomas A. Range, Esq. 
Akerman Senterfitt 
106 East College Avenue, Suite 1200 
P.O. Box 1877 (32302) 
Tallahassee, Florida 32301 

beth. keatingaakerman. com 

J 

(850) 521-8002 

Attorney for Neutral Tandem, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via 
U.S. Mail First Class and Electronic Mail to Kenneth Hoffman, Esquire, Rutledge, Ecenia, 
Pumell, and Hoffman, P.A., 215 South Monroe Street, Suite 420, Tallahassee, FL 32301 
(ken@reuphlaw.com), and that a copy has also been provided to the persons listed below this 
1 1 th day of July, 2007: 

Gregg Strumberger, Esquire" 
Gregory Rogers, Esquire" 
Level 3 Communications, Inc. 
1025 El Dorado Boulevard 
Broomfield, CO 80021 
gregg.strumberger@level3 .com 

Adam Teitzman, Staff Counsel 
Florida Public Service Commission, 
Office of the General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
ateitzma@psc.state.fl.us 

Beth Salak, Director/Division of Competitive Markets and Enforcement 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
bsalakapsc. state. fl.us 

Beth Keating 
Thomas A. Range 
Akerman Senterfitt 
106 East College Avenue, Suite 1200 
P.O. Box 1877 (32302) 
Tallahassee, Florida 32301 

Fax: (850) 222-0103 
beth.keating@akerman.com 

(850) 521-8002 
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EXHIBIT 1 
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NTI Commuiiibtlona, Inc. 
Two Noith La SJe, Suite 1915 
Chicago, IL 80602 

Attention! Execufi  VIce President and General Cwnsel 

W: 

Dear SirMadam! 

Pursuant to Sectlon ?l of the above named Agreement, I am wrlng to provide w W n  requestfar 
termination of the above named Agreeme befween Neutrai Tandm Inc. (NTI and Level 3 
CommunWons, LL.C. (Level 31, which was executed on June 85,2004 and 3 uly 6,2004 
respectively, 

Amrdlngly on March 2,2007, this agreement is herminatsd iSndn0 longer In effe$l. 

If YOU haw any questions regardlng fhis letter or any other matter assodated with such, please 
contact me at 720-886-3795. 

Ageemen1 for Wmnne Network t W " e o t t o n  
Between Nculral Tandem Inc. and Level SCommunktign L.L.C. 

Sincerely, 
n 

Carrier R d a t i o ~  / 



EXHIBIT 2 



1 ’  

February 14,2007 
I .  

Mr. Ron Gaviliet, EVP and General Counsel 
Neutral T d e m ,  Inc. 
2 North La ‘Salle, Sui& 16 1 3 
c h i i o ,  IL 60602 

Re: Februaty 16,2007 Meeting 

Dear Mr. Uavilkt: 

In anticipation of our discusdons this Friday, F e . W  I6*, we wanted to provide 
Neutral Tandem with some additional background regading Level 3‘s intentions and 
gods far establishing 8 new commercial relationship. 

As YQU know, Level 3 already has provided written notice of its intent to terninate the 
agreement between Neutral Tandem and Level 3 Commitnications, LLC. Fundamentally, 
this qgeemeat provides no mazerial benefit to Level 3’s sharebldcrs ond is not 
commercially klanced benveen the two paajes. Due to recent acquisition activities, 
kve l  3 has, in many cases, acquired duplicative contracts with the same vendors. In 
order to kwr manage these relationships, kve t  3 has undertaken a process to review all 
major vendor relationships and negotiate new agreements, 8s appropriate. 

Our review of the various agrements between the acquired Level 3 companies and 
Neutral Tandem, including the agreement with Broadwing Corporation, has served 10 
further highlight the cwrent imbalance that exists between NeuuaI Tandem and the 
combined We1 3 companies. A5 such, pursuant io the Term Section o f b  MASTER 
SERVICE AGREEMENT between Neutral Tandem lm. and F d  Communications 
Corporaiion, dated Febrwvy 2, 2004, we we providing notice to terminate this contract 
effective March 23,2007. 

Level 3 Cmmunicathnu. LLC BrcxxnfkM. CO Ilooz I 
www.tcvel3.com 



Continuing the relationship With Neutral Tandem under the cum1 combined teVel 3 
agreements, therefore, is not a commnrialiy reasonable or manageable aption, As such, 
Level 3 hopes to be able to reach a single agreement witb Neutral Tandem to carrect the 
current commercial imbalance and allow Lcvel 3 to more easily manage its telationship 
with Neutral Tandem. We expect that a new agreement would supcrscdc the cutrent 
agreements and, moving forward, provide a single set of terms and conditions for the 
benefit of both parties. 

In furtherance of the gads SW herein, Level 3 has agreed to extend the tnmination 
effective date of tbe agreement behvenr Level 3 Communkztlions, LLC and Neutral 
Tandem to March 23, 2007. with a desire to renegotiate a suitable commercial 
rebtionship. To tbe went that Lwei 3 and Neutral Tandm are not able to reach 
mutually agreeable terms, Level 3 intends to exercise its contrgctuat rights to terminate 
the remaining existing agreements with Neutral Tandem and ihc combined Level 3 
companies in accordance with our contractual ri3hts and to olherwise manage the traffic 
exchanged under these legacy agreements. Under this scenario, Lwei 3 would work 
closely with Neutral Tandem in order to affect an orderly !ransition to mitigate q y  risks 
associated with Neutral Tandem C U S ~ O ~ C T  rraffk. 

We look forward fo our upcoming discussions and hope we can Kach a new agreemen1 
that more appropriately balances the interests of our respective oompanies. 

Sincerely, 

Vice President, Carrier Relations !’ 
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C%sSouth Wackar, Suite 240 
&&IO, 11 6MB6 
pbne 3l2.38A.m 
fox 312.346.3276 

Scott e, Beer 
VicerPrcsident, Cntrier Relations 
Level 3 Communications 
1025 Eldatado Blvd. 
Broomfield, CO 8002 1 

Re: Ncutral Tandem's Request for Interconnection with LEvcl3 

Dear Ms. Beeri 

Thank you for takin,& Qe time to meet with Ron Gavillct, Dave Lopez and nib last Friday. 1 write toyou in 
response to that meeting and your letter Of Februoiy 14,'W7. 

Love1 3 and Neq.tral T$ndcm currently interconnect.Fuguflt ta hvo contraus -- aJuly6.2QD4 Agrecn5ent 
for Wii'cline~N~~~~'lnlerc~~rnection.~the.~"Julq/ 2004 Contract'') and P Fcbruaq 2,. 2004 'Mater &wiw 
Agreemmt .(oii$nafy executed by Focal Commuh'idatio~is,'which is  now p a ~ ~ o € ~ v e 1 ~ 3 )  [the "February 
2004 Contiact'!). Pursuant to these ho-way interconnection agrements, Neutral. Tandem provides Tandem 
Serv'm:.tofi)Lcvc! 3 Tor trvfic that origlnaw *hh Level 3 and t&miin8i+$s to third pany terminating 
carriers, nnd (ii) tliird party carriers foruaiTii,thilr orighatcs'wirh those carders atid..tcfininate-s with Level 
3 , i  

On die e.4iening df J&uary 3 1,2007; Levdl 3 sent a faao':toWeutrat T g n h  t.kr~niix$fing the July 2004 
Contract effect% Mal'cli2,2007. By way ofyQut Februsry 14 letter, Level3 {i) ag&d tQsxtend the 
ttrininalion dak 04 the Jury 2004~Conttact to March 21,2007, to allow,negotiations, far s n*Hi.two,-wsy 
agreement to take place and {ii) termEnated the Fkbiuary'2004 Contiact effective M h h  23,2007. 

Let me reiterate whqt we said during the meeting on Friday: Neutral Tandem is wiliingio work with Level 
3 to reach a Eornmercial ngreemenr for two-way iriterconnectiori which will enable Level 3 to enjoy the 
benefits of our codpetitbe Tandem ServkC, We tbcrcfore l m k  forward to our call tomorrow. 

' On January 3 I , 2007, before Level 3 sent the A x  to Neutral Tandein teninsting the two-way July 2004 
Contract, Neutral Tandem and Level 3 cxecuwd 0 new conmaci under which Neusral Tandem will provide 
certain tenninacion services for certain traffic originated by Level 3. Tiat apeenlent does not provide Sot 
termination oftra'lTic to Level 3 from Neutral Tandem lhat originates with third partycnrricrs and indeed 
i t s  rates and ternis were predicated on the exjstcwe of h e  July 2004 Contract. 

. _ .  



NWTRAl ad TANDEM" 

Mr. Beer 
February 1 PI 200.7 
hgC 2 

, '  

We look forward to vur call tomorrow. 

Sincerely, 

urendra Snboa 
Chid  Operating Officer 

cc: John Harrington, Jcnner & Block LLP 

In addition to being required by la%; Neutral Tandem presumes that Lave13 will comply wirh his 
request given lhat it is entirely consistent with the nmemus publ'ic positioiis regarding inkrcannection 
lsken by Level 3, including positiotis supporting the right of wholesale carriers to interconixcf, the need 
for competitive transit services, and rhe need for interconnection to support the development of 
competitive transit services. Moreover, such interconnection furthers pnmal p u b k  policies supponing 
compethion and nehvork redundancy. 

L 
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Leve COHHUNLCATIOWS I. (3’ 

February 22,2007 

Mr. Swe@a, Saboo 
Chief Operating Officer 
Neutral Tandem 
One South Wacker, Suite 200 
Chicago,U 60606 

Re: Request for Interconnection dated February 19,2007 

Dear Mr. Saboo, 

The purgosc of this letter is to respond to your formal Guest for htercoMeotion that you 
believe is required by state statutes in Illinois, New York, Georgia and Florida. We arc pleased 
by your pledge to work with us to reach an appropriate and mutually beneficial commercial 
arrangement, thetenns of which have been discussed beween OUT teams. In fact, under separate 
cover, we are delivering tomorrow a revised proposal describing commercial terms for a services 
agreement between Neutral Tandem and Level 3. Our team is working to m o w  DIU initial 
proposal to address specific commercial concerns raised by Neutral Tandem during business 
discussions over the last few days. 

In your letter, you indicate that you desire to interconnect with Level 3 on nondiscximinatory 
rates, term and conditions. There is apparently, however, a misunderstanding on your part 
concerning the ” r e  of, and the terms and conditions oontained in, the intemnncction 
agreements that Level 3 has executed With competitive local exchange carriers (YXECs”) such 
as Neutral Tandem. 

The interconnection agreements that Level 3 has signed with CLECs permit the exchange of 
mfEc that is generated diredy by each carrier’s end user customers. Our standard €om 
interconnection agreement does not allow. and in hct e xpressly prohibits, each party from 
sending “uandt traffic’’ over the inlerconoection W s .  ‘‘Transit traffic” is generally defined as 
“any traffic that originates from one telecommunications carder’s nehvork, transits another 

’ carrier’s network, and terminates to yet another te~ecomzn~cations ,Carrier.” 

Neutral Tandem has requested ”interconnection with Level 3 solely for the purpose of delivering 
traf3c originated by thjrd prtycaniers utilizing Neutrat Tandem‘s Tandem Sewice.” Thus, 
even if w e  were to concede that Level 3 has a statutory obligation to interconnect with Neutral 
Tandem containing the financial tenns h t  your team has demanded {Wt;ch we do not), 
execution of a fair and non-discriminatory interconnection agreement would not permit Neutral 
Tandem to send Level 3 i ts transit M i c  for termination. 

h e l 3  Commrmications, LLC 1025 Eldoiado Boulevard Broomfie14 Cdorado 80021 
www.level3.com 



Mr. Surendra Saboo 
February 22,2007 
Page 2 

As previously stated, we remain open to a commercial agreement that wodd allow N d  
T d e m  io deliver its transit traffic to Lcve13 with appropriate commercial terms and conditions. 
Ow business teams will continue to work with you on those m&m. 

While we remain hopeful that rational business discussions can lead to a commercial agrsement 
that is beneficial to both partics, we must reiterate out intention that, in the absence of such 
agreement, both parties must cooperate to effictuatc the termination of the existing agreemeats 
without material adverse consequtws to ow customers. Along those lines, we expect that you 
are or will be shortly advising customtets of the terminalion of our agreement and making 
appropriate plans for alternative routing of traffic. If terminatjon is likely to materially impact 
the flow of tr&c €or your customers, pkasc Id us know and we can work with both you and 
your impacted customers to asswe that there are no interruptions of service associatad with the 
termination of the agreements. 

In the meantime, please direct all communication regarding your f u d  request for statutory 
interconnection to me. 

Senior Vi& Presibcnt and Assistant General Counsel 
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February i 3,2007 

EX Parte 

Ms. Marlene Dortch 

Federal Communications Commission 

Washingtnn, DC 20554 

Secretary 

445 12” streel, S.W. 

Re: Petition of Time Warner Cable for Declaratory Ruling that Compeiitive Local 
Exchange Curriers May Obtain Interconnection Under Section 2SI of the 
Comrmtnicarioons Act of 1934, as Amended, :o Provide Wtrolesale 
Telecommunications Services to VoIP Providers, WC Docket No. 06-55, 

Dear Ms. Dortch: 

Level 3 Communications, LLC (“Level 3”) urges the Commission to grant Time 
Warner Cable’s (‘TWC”) Petition €or Declaratory Ruling. As Level 3 demonsttated ih 
its Comments and Reply Comments,’ nothing in Sections 25 1 and 252 carves wholesale 
caniers out of the rights granted to requesting carriers under those sections; grant of 
TWC’s Petition is necessary to ensure that consumers throughout the United States enjoy 
the benefits of competition as intended by the 1996 Act. Further, to give effect to its 
decision and forestall RLEC efforts to avoid their obligations under Sections 251(a) and 
(b) and Section 252, the Commission should confirm that the Section 251(f)(l) mal 
exemption does not relieve RLECs of heir obligations under Sections 25l(a), 251@), and 
252, including the duty to arbitrate with respect to the Section 251(a) and (b) duties. 

Recently, the South Cardi~ Telephone Coalition (“SCTC”) has argued that 
TWC’s Petition should be denied because a grant would invat TWC with “bemfits” 
under Title 3I.’ This argument fundarnentally misconstws TWC’s Petition, which seeks 
to r e a f f i  a wholesale telecommunications carriers’ rights under Title I I .  There is 
nothing in the statute to support SCTC’s novel Iimitatjon of Sections 251(a), 251(b), and 

‘ Comments of k w l  ~Comtnuncia[ions, LLC k Support of Perition for Deckzm~ory Ruling, WC Docket 
NO. 06-55 (filed April 10,2006); Reply Commenrs ofLwel3 Communications, UC. WC Docket NO. 06- 
5 5  W e d  April 25,2006) (“LcwI3 Reply Comments”)). 
’EX Parre Norice of the South C a r o h  Telephone Coalition, WC Docket ?do. C6-55, Attachment at 8 {filed 
January 30,2007). 
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252 to apply only to requests €or interconnection by retail telacommunioations cm5ers or, 
in the case of Section 25i(b), retail LECs. The Act contains no such qualifier, and thw, 
according to the plain language of the Act, Section 251(a) and (b) and 252 apply to 
requests by wholesale, as well as retail, telecommunications oaniers. Moreover, the 
implementation issues that SCTC raises could be a w s e d  in any negotiation and, if 
necessary, arbitration betveen the I L K  and the wholesalecarrier. 

The Western Telecommunications Alliance’s (‘WTA”) recent ex parte correctly 
recognik that rights and obligations under Section 251(b) and (c) are intertwined with 
and inseparable from the arbitration and negotiation provisions of Section 252.3 As 
explained by WTA, these provisions apply to all C L h ,  and enable CLECs to “enter 
into Section 2 5 1 0 )  agreements with TLECs.” While W A  would prefer that CLECs not 
sell wholesale services, that anti-competitive position finds no support in the statute or 
Commission precedent. But what even WTA acknowledges is that the rights and 
obligations granted under Section 25 1 (b) can be enforced under Section 252. 

Section 251(a) unequivocally imposes a duty on all telecommunications carrkrs 
to inte.rc.c”t with other caniers: “Each t e l m u n i b t i o n s  carxiex has the duty to 
interconnect directly or indirectly with the facilities and equipment of other 
teIccommunications ca~~iers.”~ Despite this clear language, some RLECs have responded 
to Level 3’s attempts to negotiate interconnection and bring hkrwnnection disputes 
before state commissions fpr arbitration by arguing that their Section 25 1 ( fx  1) maI 
exemption frees than from any obligation to negotiate or arbitrate in response to Level 
3’s requests. 

In Washington, for example, CenturyTel argued that Level 3 “cannot make a valid 
request to negotiate with [CenturyTel] because it is exempt from the provisions of 
Section 251 (c).”~ The Washington Commission rejected CentUryTel’s arguments, 
expIaining that “[tfhe rural exemption set forth in 47 U.S,C. 251(f) applies only to the 
requirements of Section 251(c)” and that “[r]ural companies remain obligated to comply 
with the provisions of Sections 25 l(a) and (b).’” In Wisconsin, CenI~uyTel likewise 
attempted to avoid its interconnection obligations by arguing that the state commission 
was without jurisdiction to direct it to interconnect with b v d  3’s network.’ The state 

’ Ex Parte Notice of the Western Telecommunications Alliance, WC Dmkt No. 06-55, Attachment a1 4 
(filed February 6,2007). ‘ id. 
’47 U.S.C. Q 251(a)(l). 

CenruryTel of Washington, Inc.. Pursuant :o 47 US.€. f 252, Third Supplement21 Order Confirming 
Jurisdiction, Docket No. LT-023043, at 2 (&“TC OCI. 25 ,  2002). 
’16. at3. 

Interconnection Rates, T e m  and Conditiow With CenturyTef of WisconsiR Arbitration Award, Wisconsin 
Public Service Commission, Docket No. OS-MA-130, at 8-13 @ec. 2,2002). 

Pctirion for .&bitration of an Interconnection Agreement Between Level 3 Communications, U C  and 

Level 3 Communications. LLC PetihonJor Arbitrotion Puniron& IO 47 U.S.C. Section 252 o/ 



HAMIS, W~LTSHIF~E & cirumls LLP 

Maricoc Dartch 
Fsbruary 13,2007 
Page 3 

cornmission resoundingly rejected this argument as well, explaining that Section 
251 fa)( 1) “does not except any carrier from the reach of this provision.”9 

Unfortunately, not every state commission faced with these arguments has 
correctly applied the Communications Act, In Colorado, CenturyTel again c l d d  that 
the state commission lacked jurisdiction over Level 3’s 251(a) interconnection request, a 
claim that the commission accepted.’o Because CenhuyTel was not required to negotiate 
interconnection under Section 251(c) by virtue of its rural exemption, the Commission’s 
statutory misinterpretation left Level 3 without a means of directly interconnecting with 
CenturyTel. 

Level 3’s experience with Century73 was part of a broader business effort to 
expand the reach of its network into the territories of independent and rural Catriers. 
During a threemonth period in 2002, Level 3 made approximately 225 requests for 
interconnection negotiations under Section 251Ia) and (b). Level 3’s intention was to 
expand the markets available to its ISP customers. (It’s worth noting that in most ofthe 
rural territories, the rural carrier dm maintained an ISP affiliate that would face 
competition from Level 3’s customers). Less than 20 percent of the companies engaged 
in negotiations with only a handhl resulting with a non-arbitrated agreement. Most 
companies simply refused to acknowledge the request for negotiation. Unable to engage 
the companies in negotiations and unable to spend the money needed to litigate the 
question with more than 200 companies, Level 3 was forced to dramatically scale back its 
network expansion efforts. 

Level 3 is not the only carrjer that bas b m  forced to overcome argumeats that the 
Section 251(f)(1) rural exemption somehow tnunps the general duty to interconnect.” 
Indeed, one rural carrier has been so boId as to file a petition for declaratq  ruling at ihe 
FCC to establish that an exempt rural Gamer’s duties under Section 251(a) axe not subject 

Id. 
Io Petr’rion ojLevel3 Communications, LLCfor Arbimtion Pursuont to S w M n  2S2(b) oftkr 
Telocmmunicaionr Ad of I996 with CenturyTel of Eagle, Inc. Regarding Rafts. Terms, and Conditions 
for Interconnection, Decision Denying Exception4 Docket No. 028-408Tl CO3-0117, at 7 34 (Col. Public 
Utilities C o m ’ o  Jan. 17,2003). 
‘ I  See. e.g,, Cambridge Telephone Co. et al. Peflrionsfor Declaratory Rdief and/or Suspension or 
Modifcaion Relating to Certain Duties under Sections 25 i (3) and IC) of the Fedarai Telecammunicufions 
Act, pursuan! 10 Section 251@(2) of that Act; and for Qn)J other necessaty or appropriate rdeJ ordtr, 
Docket No. 05-0259 011. Commcrcc Comm’n July I3,2005) (explaining RLECs exempt from Section 
25 I(c) are nonctheIess obligated to negotiate terms and conditions for interoonncction with rqwting 
telecommunications canier); <concluding state commission has no arbittation authority over requests to 
negotiate under Section 251(a)); Sprint Communications Co. L.P. v. Public Utiriry Cm“n of Texus, Csse 
No. A-O6-CA-65-SS, Slip Op. 9-10 W,D. Tex. Aug. 14,2006) (holding rural exemption allows RLEC to 
refuse negotiation and arbitration); see also &Parte Notice of Sprint N u e l ,  WC Docket 06-55, at 2 k e4 
(filed January 30, 2007) (detailing RLEC refusals of requests for interconnection under Scction 251Ca) llod 
for arbitrath under Section 252). 
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to the negotiation and arbitration procedures specified in Section 252.’’ These efforts 
detayI3 {and sometimes deny) competition in rural areas, impose unnecessary costs on 
new entrants, and slow the deployment of advanced services in remote areas, outcomes 
that are plainly inconsistent with the procompetitive aims of the 19% Act. 

Arguments that S d o n  25 l(a) imposes no enforceable interconne&ion obligation 
on exempt rural LECs fUndamentaUy misconstrue Sections 251 and 252. As discussed 
above, Section 251 unambiguously imposes a duty on ali tekcommunicutions carriers, 
thus including mal ILECs, to interconnect with other telecommunications carriers, 
M a i n  subSeGtiOnS of Section 251 impost additional obligations on particular subclasses 
of telecommunications carriers. Section 25 1 @) imposes additional obligations-resale, 
number portability, dialing parity, mess to rights-of-way, and r e c i p d  
campensation-on a12 LECs.14 And Section 251 (c) imposes additional obligations-a 
duty to negotiate, more detailed interconnection requirements, mbundied aoccss, more 
detailed resale requirements, notice of changes, and collocation--on incumbent LECs. j5  

3ut these Section 251 (c) obligations are in addition to the general duty to intamnnect, 
pursuant to Section 25lla). Section 252 provides a n “  for negotiation, 
mediation, End arbitration of requests to negotiate made “pursuant to Section 251” - 
without any limitation to specific subsections of Section 251 ,I6 

Section 251(€)(1), which exempts rural h e r s  &om Section 25S(c) touches only 
on the issue of which obligufions eslumerated in Section 25 1 apply to a rural incumbent 
LEC.” It does not in any way limit the authority of a state commission to arbitrate an 
intercolvlectioo dispute pursuant to 252 to implement &e still applicabk provisions of 
Section 251 (a) and (b). Moreover, a valid Section251(f)(l) “rural cxemption”by its ‘ 
terms does not exempt an incumbent LEC from interconnection obligations under Section 
25 i(a) or @). In explaining the scope of the rural exemption, the Commission has 
articulated this limit: “Section 251(f)(l) applies only to rural LEO, and offers an 
exemption only from the requirements of Section 251(c).”’* 

The Commission should act now to put an end to RLECs’ misplaced arguments. 
The declaratory relief that Time Wmer seeks will have little meaning if a rural LEC can 
refuse to negotiate interconnection and exchange of traEc with the wholesak CLEC 

’’ Developing a Ut$& Inremarrier Compensation Regime, Oklahoma Watcm Telephone Company 
Petition for Ciariftcarion of Declaratory Ruling and Repon and Order, CC Docket 0 1-92 (filed Nov. 27, 

Even wbwe RLECs do not ultimately succeed in denying may, their rdiancc on arguments under 
Section 25l(f) without invoking the 2511f) process or being subject to the rekvant Z S l ( f )  time M e s .  See 
L e d  3 Reply Commcnts at 10 & n. 12 (detailing four years of proceedings W r e  Iowa Utilities -Board 
granted Level 3 auhri ty  10 provide services to VOW prov ib ) .  
“47 U.S.C. 5 ZSl(b). 
Is 47 U.S.C. 8 25i(c), 

“Ses47U.S.C. 8 25i(f)(l). 
I’ Telephone h’umber Portobilip, First Memorandum Opiiion and Order on Reconsideration. 12 FCC Rcd. 
7236, 7303 (1997). 

yw. 

l6 47 U.S.C. 5 252. 

... . 
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Saving Time Warner. The states that bave considered the issue have split. 
Consequently, the Cammission should make clear for the whole country what the law, in 
fact, is - that the negotiation and arbitration provisions ofS&n 252 apply to requests 
for intmnnection under Section 251 (a) and e), including requests made to RLECs 
subject to the rural exemption under Section ZSl(fx1). 

Fot the foregoing reasons, in any Order addressing the TWC Petition, the 
Commission should make clear that competitive caniers are free to request 
intmonnection from dl ILECs, including RLECs, pursuant to Sections 2Sl(a) and @), 
and that such requests are subject to the negotiation and arbitration procedures contained 
in Section 252. 

Sincerely yours, 

4 
Counsel to Level 3 Communications, LLC 

cc: Thomas Navin, Chief, WireIine Competition Bureau, Federal Communications 
Commission 
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VIA HAND D E L m R Y  

Honorable Jaclp A. Brilling 

New York State Public Service Commission 
Three Empire State Plaza 
Albany, New York 12223-1350 

secretary 

Re: 1 T BMC e inati 
and Time Wama Teltcam - NY. L.P, 

Dear Secretary BriJling: 

On behalf of Time Warner Teltcom - NY, L.P., enclosed please find an original 
and five copies of a Traffic Termination Agreement Between Neutral Tandem-Nw Yo&, LLC 
and Time Warner Telecom - W, L.P. 

If you have any questions regarding this filing, pJease contact me, 

E Si.ncerefy, 

BTFfrsb 
Enclosures 
cc: Ms, Rochelle D. Jones 

Me. Swap Yabaya 
Brian T. FibGerald, Esq. 
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I .  

TRAFFIC TERMINATION AGREEMENT 

This Traffic Termhation Agreement ("Agreement"), by and between Tme 
Warner Telecom - NY, L.P., Time Wamer Telecom of Georgfa, LP., lime Warner 
Telecom of Indiana, L.P., Tlme Warner Tdecorr/ of Wisconsin, LP, Tme Warner 
Tekom of California, L.P., 'Time Warner Telmm of Minnesota LLC and T h e  Warner 
Te1e.com of Oh10 LLC with offices located at 10475 Park Meadows Dfive, Uttleton, a 
80124, (collectively "TWTC") and Neutral Tandem-New York, LLC, Neutral Tandem- 
Georgia, LLC, Neutral Tandem-Indiana, LLC, Neutral, Tandem-Jlllnois, UC, Neutral 
Tandem-Ci3lifornla, UC, Neutral Tandem-Mlnnesota, LlC, and Neutral Tandem- 
Michigan, UC, with offices located at 1 s. Wacker Drive, Suite 200, Chicago, I t  60606 
(collectively "NT"), ( M C  and NT being referred ta colleclively as fhe "Parties" and 
indlvldually as "Party") is effective as of this Jq sk day of 9' I , 2005 (the 
"Effective Date?. 

I *  

RECITALS 

WHEREAS, the Partiis are duly authorized Telecommunications Carriers {as 
defined below) providing local exchange and other servlces in the State of New York, 
Georgia, Indiana, Wisconsln, Califomla, Minnesota and Ohio; and 

WHERUIS, the Parties wlsh to enter into an Agreement pursuant to which NT 
may dellver Transit Traffic (as defined below) originated by providers of 
Telecommunications Services (as defined below) that are Customers of PIT ('"T's 
Carrier Customers~ for termination on the TWTC's network; and 

WHEREAS, W T C  intends to continue deliverlng Its originating traffic elther 
directly or through a transiting arrangement with the Incumbent Local Exchange Carrier 
("JLEC"); and 

WHfREAS the Parties are entering into this Agreement to set forth the 
respective obligations of the Parties and the terms and conditions under which KT will 
dettver tramc to and, if applicable, compensate M C  for the transport facility if 
ordered through TWTC; and 

WHEREAS compensation for termination of Local TraMc, E A S  TraW, ISP Traffic 
and any Intra-LATA Toll Traffic (as defined below) on NvfC's network shall be billed to 
NT's Carrier Custom~s, and NT shalt take all responsible steps to ensure that NT's 
Carrier Customers transmit to NT and NT passes along to 7wTC all call detail 
information necessary for billing. 

NOW, THEREFORE, in consideration of the mutual promises and covenants 
contained herein and other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the Patties agree as follows: 



1. DEFINITIONS AND RECITALS 

Each of the above Recitals is incorporated into the body of this Agreement as If 
fully set forth herein for all intents and purposes. The Capitalized terms used in this 
Agreement shall have the meanings specified below in this Seaion or as speclfrCa\ly 
otherwise defined elsewhere withln this Agreement. 

1.1, 

1.Z 

1.3, 

1.4. 

1.5. 

1.6. 

1.7. 

"Act" means the Communications Act of 1934 (47 USC 8 151 et seq.), 
as amended by the Telecommunications Act of 1996, and as from time to 
time interpreted in the duly authorized rules and regulations of the FCC or ' 

the Commission having authority to Interpret the Act withln Its sfate of 
jurlsdiction, 
"Automatic Number Identlficatlon" ("ANI") shall mean the process that 
identifies the telephone number of the line initiating a call in order to send 
this information to the automatlc message accounting system, 
"Calling Patty Number" ("CPN") is a Common Channel i n t e r o m  
Signaling ("CCIS") parameter which refers to the number transmitted 
through a network Identifying the calling party. 
"Central Office Switch" means a switch used to provide 
Telecommunfcatlons Services, including, but not limited to: 
(a) "End Offlce Switches" which are used to terminate Customer 

station Loops for the purpose of Interconnection to each other and 
to trunks; and 
"Tandem office Switches" or "Tandems" which are used to connect 
and switch trunk circuits between and among other Central Offiie 
Switches. 

"Tandem Switching" ts defined as the function that establishes a 
communications path between two switching offioes through a 
third switching offie through the proviskm of trunk skk to trunk 
side switching. 

"Commission" means the applicable state administrative agency to which 
the state legislature has delegated the authority to regulate the 
operatlons of LECs withln the state of New Yak, Georgia, Indiana, 
Wisconsin, California, Minnesota and Ohio. 
"Common Channel Interoffice Signaling" or "CCIS" means the signaling 
system, developed for use between switching systems with stored- 
program control, in which all of the signallng information for one or more 
groups Gf trunks is transmitted over a dedlcated high-speed data link 
rather than on a per-trunk basis and, unless otherwise agreed by the 
Parties, the C U S  used by the Parties shall be 557. 
'Confidential Infarma tion" shall mean confidential or proprietary 

(&) 

(c )  



informatfon (including wjthout lim'btion technical and business plans, 
speclfications, drawings, computer programs, network confquratlons, 
facilities deployment information, procedures, orders for servlees, usage 
Information, Customer Service Records, Customer account data, and 
CPNI) that one Party ("Owner") nay disclose to the other Party 
("Recipient") in connection with the performance of this Agreement and 
that is disclosed by an Owner tu a Recipient in document or other tangible 
form (lnctudlng on magnetic tape) or by oral, visual or other means, and 
that the Owner prominently and clearly designates as proprietary and 
confidential whether hy legends or other means. 

1.8. Customer Propriekaary Network Information ("CPNI") as defined by 47 
U.S.C. 8 222 and the rules and regulatlons of the Federal Communications 
Cammlssion. 

1.9. ''Customer" or "End User" means a third-party residence or bushes that 
subscribes to Telecommunications Sewices provided by a 
Telecommunications Carrier, including 4either of the Parties. 

1 

1.10. "Exchange Access" is as defined In the Act. 

1.11. "Exchange Area" means an area, defined by the Commfsdon, for which a 
distinct local rate schedule is in effect 

1.12. "Extended Area Service TraMc" ("EAS Tram? means those calfs that fall 
wlthin a type of calling arrangement as generally defined and specified in 
the generat subscriber service tariff of the ILK, but exctuding calfs that 
would rate as InterlATA local calls. 

1.13. nfCC" means the Federal Communications Commission. 

1.14. "Incumbent Local Exchange Carrier" ("JLEC") is as defined in the Act. 

1.15. "Intellectual Property" means copyrlg hts, patents, trademarks, trade . 
secrets, mask works and ail other intellectual property rigMs. 

1.16. "Intra-LATA Toll Traf#iK" means all intra-LATA calls other than Local Traffic 
calls. 

1.17. "Internet Service Provider Traffic" ("ISP TIafico) mean any hff~ that Is 
transmitted to or returned from the internet at any point during the 
duration of the transmission, 

1.18. "Local Access and Transport Area" (UTA") is as defined In the Act. 

1.19. "Local Exchange Carrier" ("LEC") Is as defined in the Act. 

1.20. "Local Traffic" means those calk that orlginate from an End User's use of 
local or foreign exchange servke in one exchange and terminate in either 
the %me exchange or another calling area associated with the originating 
exchange, as generaly defined and specified In the general subscr&r 



service tariff of the ILEC, 
1.21. "Loss" or "Losses" means any and ail losses, costs (including murt costr), 

' clalms, damages (Includlng fines, penalties, and criminal or clvll 
judgments and settlements), injuries, liabilities and expenses (Including 
reasonable attorneys' fees), except incidental, consequential, Ind ira  and 
special losses or damages. 

1.22, "North American Numbering Pian" ("NANP") means the numbering plan 
used in the Unfted States that also serves Canada, Bermuda, Puerb R b  ' 

and certain Caribbean Islands. The NANP format is a 10-digit number 
that consists of a 3-dlgit NPA code (commonly referred to as the area 
code), followed by a 3-dlgit NXX code and 4-digit ltne number. 

1.23, "NXX" means the 3-digit code that appears as tbe first 3-dIgits of a 7digit 
telephone number. 

1.24, "557" means Signaling System 7. 
1.25. Telecommunications" Is as defined in the Act. 

1.26, "Telecommunications Carrier" is as defined in the Act. 
L27, "Telecommunications Service" is as defined in the Act. 

1.28. "Telephone Exchange Service" is as defined in the Act. 

L29. "Transit Traffic" means Local or non-Local traffic that is originated on a 
thlrd party Telecommunications Carrier's network, transited through a 
Party3 network, and terminated to the other Party's network. 

2. INTERPRETATION AND CONSTRUCTXON 
AH references to Sections, Exhibits and Schedules shall be deemed to be 
references to Sctions of, and Exhibits and Schedules to, this Agreement unless 
the context specifically othehvise requires. In the event of a conflict or 
discrepancy between the provisions of this Agreement and the Act, the 
provisions of the Act shall govern. 

3. TERMINATION OF TRAFFIC 

3.1 TWTC agrees, in accordance with the terms of thk Agreement, to 
terminate Transit Traffic delivered from NT that is destined for MC's 
subscribers, including without limitation, Local, EAS, intrastate Intra-LATA 
Toll Traffic, and calk to internet service providers and other enhanced 
service providers. The Point of Interconnection ("POI") shall ke the TwI% 
Central Office Switch designated in the attached Appendix 1. NT agrees 
its Transit Traffic shall be routed to TWTC's nehvork in accordance with 



Appendix 1. Pursuant to Section 4.6, M C  agrees to pmGsm a 
connection for terminatfng traffic from M within slxty (60) days of a 
request of NT. M C  agrees to provisibn additional facilities as ordered 
by NT to sufficiently trunk the network For trafflc volume5 consistent wlth 
the Industry Blocking Standard identified below. 
The Farties may determine subsequent to the Effective Date of this 
Agreerzent that servlces other than those contemplated by thk 
Agreerent are desired, In whlch event, the Pariles may amend this 
Agreement or enter into a separate agreement as the Pattles mutually 
agree. 
Upon a written request from NT to TWTC fur the termination of Transit 

Traffic for a state not covered by this Agreement, the Parties will enter 
into an amendment within t h i q  (30) days of the request to add the new 
state to this Agreement. 

3.2 

3.3 

4. TRUNK FORECASTING, ORDERING ' AND PROVlSlONINO FOR 
TERMINATION OF TRAFMC 

4.1 NT shall establish direct trunWng with TWTC for the purpoSe of solely 
delivering terminating trafflc. 

4.2 NT shall provision, at Its sole cost and expense, an appropriate number of 
Tis and/or DS3 trunks ("Trunk" or 'Trunks") for the transport and 
delivery of fts Transit Traffic in accordance wlth the traffic engineering 
standards stated in Section 5.1 or in the alternative NT must ensure that 
M 3  Carrier Customers have established and maintain an alternative route 
via the ILEC for the deliver/ of ovemOw traffic for termination by TWTC, 

I '  

4.3 Trunks shall be provlded, at a minimum, over a DS1 lit% with 68Zs and 
64 Clear Channel Capability FCCC"). 

Each Party shail be responsible for engineering and maintalnlng its 
network on Its ,side of the POI. 

4.4 

4.5 All dircxt Trunks installed pursuant to this Agreement shall carry Local, 
€AS arrd Intra-LATA Toll trsffic. 

4.6 NT shdl be responsible for all the transport costs of delivering its Transit 
Tramc to MC's Central Office Switches for servkes under this 
A g K " t .  NT may either purchase trunks from M C  at the same price 
as M could purchzse such trunks from the JLEC, or KT may negotiate 
individual sales contracts or a master service agreement with TWTC 



through the appropriate TWTC channels and procedures. 

4.7 Trunk Forecasts For Direct Connections 
4.7.1 NT shall provide M C  with Trunk quantlty forecasts in a mutually 

agreed upon format once evety six (6) months, commencing on 
the date NT establishes a direct connection. The forecasts shall 
include all information necessary to allow TWTC to manage its 
ttunking facilities. 

4,7.2 NT shall provide forecasted Trunk quantfty requfrements for a 
period that is no less than one (1) year from the date of the 
forecast and no more than two (2)' years from the date of the 
forecast. The forecast shall be Itemized by swftch location. Each 
switch location shall be identified by the use uf Common Language 
Locatlon Identifier ("CLU") Codes, which are desaibed in 
Telecordia documents BR 795- 100-100 and BR 795-400-100. 

4.8 Review and Update of Trunk Forecasts 
4.8.1 At the time the direct connection is established, each Party shall 

provide the other with a point of contact regarding Trunk forecasts. 
If NT becomes aware of any factors that would materially modify 
the forecast It has previously provided, It shall promptly provide 
written notke of such modlficatlons to W C .  

4.9 Provisioning Responsibilities for Direct Connections; Trouble 
Reporting and Management ' 

4.9.1 Each Party shall provide to the other Party the contact number(s) 
tu its control office whlch shall be accessible and available 24 hours 
a day, 7 days a week, for the purpose of, without limitation, (a) 
coordinating Trunk orders (e.g,, notifying the other Party of delays 
in Trunk provisioning), (b) maintaining service (e.g., notiwing the 
other Party of any trouble or need for repairs), and (c) notifving 
the other Patty of any equipment failures which may affect the 
interconnection Trunks. Any changes to elther Party's operational 
contact currently listed in Exhibit A shaH be shall be promptly 
provided to the other Pam In writing pursuant b the procedures ln 
Section 22, below. 

4,9.2 Each Party shall coordinzte and schedule testing activities of its 
own personnel, and others as applicable, to ensure that Trunks are 
installed in accordance with the Access Service Request CAW'), 



met agreed-upon acceptance test requirements, and are placed in 
servke by the in-service date. 

4,9.3 Prior to reporting any trouble with interconnection fadtities to the 
other Paw, each Party shall perform sectionalization bo determlne 
If trouble is located in its faciiity or in Its portjon of the Trunks. 

43.4 The Parties shall cooperatively plan and implement coordinated 
repair procedures for the Interconnection fadllties in order to 
ensure that trouble reports are resolved in a timely manner and 
that the trouble is promptly eliminated. 

43.5  Prior to the placement of any orders for direct connection Trunks, 
the Parties shall meet and mutually agree upon kchnkal and 
engineering parameters, including Glare and otfier control 
responsibllities. 

4.9.6 Overflow traffic carried on the direct Trunks will be routed to LEC 
tandems. 

5. NE'MIORK TRAFFXC MANAGEMENT 

5.1 Blockina Sta n d a d  M shall maintain a blocktng standard of no more than 
one percent (1%) during the bouncing busy hour, Le., the peak busy time 
each day, based upon mutually agreed engineering criterla ("Industry 
Blocking Standard". 

6, SIGNALING 

6.1 M shall pass the call detail information required to permit billing of 
access and reciprocal compensation charges on all calls odginatlng from 
carriers interconnected to the NT tandem and terminathg traffi to TWTC. 
NT agrees not b change, manipulate, or in any way intentionally and 
fraudulently modlfy traffic line records, Including CPNI and AM, 

7. COMPENSATION FOR TERMINATION 

7.1 W4TC will terminate M ' s  Transit Traffc without compensation from NT. 
NT agrees to pass to W C  all signaling received by NT from the 
originating carrier. In the event that an originating carrier passing tram 
to JWTC through NT is not sending adequate signaling information, TWTC 
may request call record detail on such traffic and KT shaft Identify to 
M C  the originating carrier for such traffic. Nothing in this Agreement 
wlll alter the manner in whlch lWTC bills NT's Carrier Customers for 
terminating traffi, NT will bill NT's Carrier Customers for sending Tramit 

R 
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7.2 

7.3 

Traffic to TWTC through NT for termlnatlon, and NT will not bill W C  for 
the originating Carrier Customer's Transit Traffic. 

Traffic Recording, Exchange of Necessary Factors and Audits 
7.2.1 In order to accurately bill traffic exchanged, the Parties shall each 

perform traffic recording and identification functions nea=aly .t6 
provide the services contemplated hereunder, regardless Of 
whether or not this Agreement results in a flow of compensation 
between the Parties. NT agrees #at either It or its Carrier 
Customers shall perform Local Number Portability CUJP") qUt%riCS 
and that TWTC shall in no' way be required to perform this 
function. Each Party agrees to use commerctally reasonable efforts 
to accurately capture and transmit q e  actual MOU associated with 
the Intra-LATA Toll, local and ISP Traffic it terminates for the 
other Party In order to properly calculate the necessafy 
compensation between lWTC and M ' s  Carrier Customefs. 

7.2.3 Audits. M agrees to partkipate in any M C  audit initiated with 
NT's Carrier Customers to ensure the proper billing of tmffi. TWTC 
may review records of call detall and supporting network 
information relevant to the exchange of traffic under this 
Agreement and request that such network Information indude 
switch translatlons for call routing data, whlch can'be used to 
determine the jurisdiction In which the call originated. If such a 
request for switch translation verification is made, the NT must 
submit the necessary information, or, allow the audit to be 
accomplished on the NT premises within a reasonable time period, 
The audit must be accomplished during normal business hours. 
Audit requests may not be submitted more frequently than once 
.per czlendar year. The Pattks agree to work together 
cooperatively to  resolve any problems uncovered as the result of 
an audit performed in accordance with this W i n  7.2.3 lWTC 
and NT must retain records of call detail and other information 
subject to audit under this Section for a minimum of twelve (12) 
months from the date the records are established. 

Sllling 
7.3.1 All terminating traffic will be billed to NT's Carrier Customers In 

accordance with NvTC's appllcable tariffs or i n te rcond in  
agreement , 

7.3.2 Transport facility costs shall be billed either at the rate charged by 
the JLEC In the serving area or at the rate negotiated with the 
7WTC Sales organization, in accordance with Section 4.6 above. 
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9. 

10. 

DEFAULT 

8, 1 Jn the event of Default, either Party may terminate this Agreement in 
whole or in part provided that the non-defautting Party has first advised 
'the defaultrng Party in writing ("Default Notice? of the alleged Default and 
the defaulting Pa@ fails to cure the aileged Default wkhh sixty (60) days 
after receipt of the Default Notice. Default is defined as: 

8.1.1 Either Party's insolvency or initiation of bankruptcy or receivership 
proceedings by or against the Party; 

8.1.2 Fallure to perform any of the material terms of thk Agreement. 

GENERAL RESPONSIBILITIES OF THE PARTIES 
9.1 

9.2 

9.3 

Contact with Su bscribers (End Users] . W C  shall be the primav contact 
and account controJ for all interactions with its own subscrlbet~. Nothing 
in this agreement will prevent TWTC from conbcting and or mntradng 
with KTs Carrier Customers. 
@calation Contact Lists and Service Reco vew Procedui. Each Patty 
shall provide the other Party with all network escalation conlad Ilsb and 
service recovery procedures (Including, without limitation, the procedures 
for opening of trouble tickets) necessary to fadlitate the rapid resolution 
of disputes and servke issues in a mutually agreed upon format and in a 
timely and reasonable manner. The Parties shall provide each other with 
as much advance notice as possible of any changes in thelr respective 
escalation contact lists snd service recovery procedures. Thls escalation 
contact list is attached hereto and made a part hereof as Whlbit A. 
collocation. Except as specifically provided herein, nothing in this 
Agreement shall obljgate elther Pa@ to provide colkxa~on spate, 
fadlfties or services to the other Party. Any such colbcatbn arrangement 
shall be entered Into by each Party In its sole discretion. The terms and 
conditions for any agreed-upon collocation shall be set forth in a separate 
written agreement between the Parties. 

TERM AND TERMINATION OF AGREEMENT 

10.1 The initial term of this Agreement shzll commence on the Effective Date 
and shall continue thereafter for a period of two (2) years (the "Initial 
Term"). 

10.2 Followlng expiration of the Initial Term, this Agrement shall automatically 
renew fur successive one (1) year terms unless either Party requests 



re-negotiatiin or gives notice of termlnathn at least siw (60) days prbr 
to the expiration of the then-current term. 

10.3 In the event that any requested re-negdtlation does not conclude prior to 
expiration of the then-current term, this Agreemnt shall continue in full 
force and effect until replaced by a sutcessor agreement 

10.4 The Pattks shall use their best endeavours to resokre all outstanding 
issues in the renegotiation process. However, if the Parties are unable to 
come to a resolutton of certaln issues during the renegotiation process, 
either Party may at any time during the renegotiation, request arblttation, 
mediation or assistance from the Commission or, iF applicable, the FCC, to 
resolve the remaining issues in the renegotiation process, in accordance 
with the Commission's or Kc's, a5 appropriate, prescribed procedures. 

6 

11, D3SCLAIMER OF REPRESENTATIONS AND WARRANTIES 

11.1 E L A I M E R  0 F WARRANTTES . EXCEPT AS MPRESSLY SET FORM IN 
THIS AGREEMENT, NEITHER PARTY MAKES, AND EACH PARSY HER€BY 
SPECIFICALLY DISCLAIMS, ANY REPRESENTATIONS OR WARPANTIES, 
EXPRESS OR IMPLIED, REGARDXNG ANY MATER SUBSECT TO THIS 
AGREEMENT, INCLUDING ANY lMPUED WARRANTY OF 
MERCHANTABTW OR FITNESS fOR A PAK'IlCUUR PURPOSE OR 
IMPLIED WARRANTlEs ARlSlNG FROM COURSE O f  DEAUNG OR 
COURSE OF P€RFORMANCE. 

12. JNDEMNJ FICATION 
12.1 Each Party (the "Indemnifying Party") shall indemnify, defend and hoM 

harmless the other Party ("lndemnffied Party") from and against all 
Losses arising out of any claims, demands or suits ("Claims") of a third 
patty against the Indemnlfied Party to the went arising out of the 
negligence or willful misconduct of the Indemnlfying Party OF out of the 
failure of the indemnifying Patty to perform, or cause to be performed, its 
obifgatlons under this Agreement, inctuding but not limited to, services 
furnished by the Indemnifying Party or by any of its subconbactors, under 
worker's compensatbn laws or slmllar statutes, 

12.2 Each Party, as an Indemnifying Patty, agrees to indemnify, defend, and 
hold harmless the other Party from any third party Ctalms that assert any 
infringement or invasion of privacy or confidentiality of any person or 
persons cawed or claimed to be caused, directly or indirectly, by the 
Indemnifying Patty's or its employees, agents and contractors, or by the 
fndemnifying Party's equipment, associated with the provision of any 
service provided under this Agreement. This provision includes but is not 



limited to Claims arising from unauthorized disclosure of the End User's 
name, address or telephone number, from third party Clalms that the 
equipment provided by one Patty to the other Party or the manner in 
which elther Paw configures its network v i o l e s  any third paw 
intellectual prqxrty right. 

12.3 The Indemnified Party shall notify the Indemnifying Party promptly In 
wrlting of any Claim by third part& for which the Indemnified Patty 
alleges that the fndemnifylng Party Is responslble under thls Section 12. 
The Indemnified Party shall tender the defense of such Clalm to the 
Indemnifying Party and shall cooperate In every reasonable mannerr with 
the defense or settlement of such Claim. 

12.4 The Indemnifying Party shall, to the extent of its obligations to indemnify 
under this Agreement, defend wjth counsel any Claim brought by a third 
party against the Indemnified Party. The Indemnlfyjng Party shall keep 
the Indemnlf'led Party reasonably and timely appraised of the status of 
the Claim, The Indemnified Party shall have the rlght to retaln its own 
counsel, at its expense, and participate in but not direct the defense; 
provlded, however, that If there are reasonable defenses In addition to 
those asserted by the Indemnifj'ing Party, the lndemnified Party and its 
counsel may raise and direct such defenses, which shall be at the 
expense of the Zndemnifylng Paw.  

12.5 The Indemnifying Party shatl not be liable under the indemnWkWcm 
proviskm of thls Agreement for a settlement or compromise of'any Claim 
unless the Indemnifying Party has approved the settlement or 
compromise in advance. The Indemnlfylng Party shall not unreasonably 
withhold, condition or delay such approval. If the defense of a Uaim has 
been tendered to the Indemnifying Party in wrltlng and the Indemniving 
Party has failed to promptly undertake the defense, then the 
Indemnifying Party shall be liable under the Indemnlfbtion provlsions of 
thk Agreement for a settlement or compromise of such Claim by the 
Indemnified Party, regardless of whether the Indemnlfying Party has 
approved such settlement or compromise. 

12.6 The indemnification obligations of the Patties under this Section 12 shall 
survive the expiration or termination of this Agreement for a perlod of 
three (3) years. 

' 

13B LIMlTATlON OF tIA6IUTY 
13.1 Except as otherwise provided in Section 12 Indemnifiatmn, each Party 

shall be responsible only for service@) and faclllty(ies) whkh are provlded 
by that Party, its authorized agents, subcontractors, or others retsined by 
such parties, and neither Party shall bear any responsibility for the 



I .  

13.2 

service(s) and facility(1es) provided by the other Party, 115 agents, 
subcontractors, or others retalned by such parties. Neither Party will be 
liable to the other for any Loss relating to or arising out if any ordinary 
negligent act or omission by a Party, except Involving cases of lnfrbgement 
of a third party's intellectual property rights or the improper disclosure of 
Confdential Information, In no event h4ll either Party be liable to the other 
Patty for any indirect, special, lncldental or consequential damages, 
including, but not timiteed to loss of profits, income or revenue, even If 
advised of the passlbllty thereof, whether such damages arfse out of breach 
of contract, breach of warranty, negligence, strict liability, or any other 
theory of liability and whether such damages were forseeable or not at the 
time this Agreement was executed. 
with respect to any claim or suit for darhages arising out of mistakes, 
omissbns, Interruptions, delays or errors, or defects In transmlsslon 
occurring in the course of furnishing service hereunder, the liability of the 
Patty furnfshlng servlce, If any, shall not exceed an amount equivalent to 
the proportionate charge to the othbr Pa* for the perm of sewke 
during whkh such mistake, omission, interruption, delay, error or defect 
in transmission or service occurs and continues. However, any such 
mistakes, omissions, interruptions, delays or errors, or defects In 
transmission or service which are caused or contributed to by the 
negligent or wilful act of the other Party, or which arise from the use of 
the other Party's provided facilities or equipment, the liabllity of the Party 
furnishing servlce, if any, shall not exceed an amount equivalent to the 
proportiinate charge to the other Party for the period of service during 
which such mistake, omlsslon, Interruption, delay, error or defect in 
transmkion or service occurs and continues. This limitation of liabllity 
provision does not restrict or otherwise affect a Party's indemnification 
obligatfons under this Agreement. 

14. COMPLIANCE 
14.1 Each Patty shall comply with all applicable federal, state, and local laws, 

rules, and regulations applicabie to Ks performance under this Agreement. 

15, INDEPENDENT CONTRACTORS 

15.1 No partnership, joint venture, fiduciary, employment or agency 
relationship is established by entering into this Agreement. Each Party 
shall perform services hereunder as an independent contractor and 
nothing herein shaft be construed as creating any other relationship 
between the Parties. 



16. FORCE MAJEURE 

16, l  In no event shalf either Party have any claim or right against the other 
Party for any delay or failure of performance by such other Party if such 
delay or failure of performance is caused by or is the result of Causes 
beyond the reasonable control of such other Paw and 1s wlthout such 
Party's fault or negligence (a "Forte Majeure Event"), including, but n0t 
llmlted to, acts of God, fire, flood, epidemic or other natural catastrophe; 
unusually severe weather; explosions, nuclear acddents w power 
blackouts; terrorist acts; laws, orders, rules, regulations, directions or 
actlons of governmental authoritles having jurisdiction over the subject 
matter of this Agreement or any civil or military authority; the 
condemnation or taking by eminent domain of any of a Party's facilities 
used in connection with the provlsion of servlces to its subscrlbers; 
national emergency, insurrection, riot or war; labor difflcultles or other 
similar occurrences. 

16.2 In  the went that a Force Majeure Event causes a Pam to delay or fail to 
perform any obligatlon(s) under this Agreement, the delaying Party shall 
resume performance of its obligatlons as m n  as practicable in a 
nondiscriminatory manner that does not favor its own provfslon of 
services over that of the non-delaying Party. 

17. CONFIDENTIAUTY 
17.Z By virtue of this Agreement, TWTC and NT may have access to or 

exchange Confidentiat Informatbn belonging to the other Party. A 
recipient of such Confidential Information shall not disclose any 
Confidential Information to any person or entity except recipient% 
emptoyees, contractors and consultants who have a need to know and 
who agree in writing to be bound by this Section 17 to protect the 
received Confidential Information from unauthorized use or disclosure. 
Confidential Informatbn shall not othewlse be disclosed to any third 
party without the prlor written consent of the owner of the ConRdenUal 
Information. The recipient shall use Confidential Information only for the 
purpose of this Agreement and shall protect such Confidentla1 Information 
from disclosure to others, using the same degree of care used to protect 
its own confidential or proprietary information, but in no event less than a 
reasonable degree of care. 

17.2 The restrictions of this Section 17 shall not apply to information that: (i) 
was publicly known at  the time of the owner's communication thereof to 
the recipient; (ii) becomes pubtidy known through no fault of the 
recipient subsequent to the time of the owner's communication thereof to 
+& recipient; (iii) was in the recipient's possession free of any obligation 



of confdence at the t h e  of the owner's communication thereof to the 
redpient, and, the recipient provides the owner with writtffn 
documentatlon of such possession at the time the owner makes the 
disclosure; (Iv) is developed by the recipient Independently of and without 
reference to any of the owner's ,Confidential Information or other 
information that the owner disclosed in conffdence to any third party; (v) 
is fightfully obtained by the recipient from third parties authorized to 
make such dlsclosure without restriction; or (vi) is identified In writing by 
the owner as no longer proprietary or confidential, 

17.3 In the event the reciptent Is required by law, regulatlon or court order to 
disclose any of the owner's Confdential Information, the recipient will 
promptly notlv the owner in writlng prior to making any such disclosure 
in order to facilitate the owner seeklng a protective order or other 
approprlate remedy from the proper authority to prevent or limit such 
disclosure. The recipient agrees to cooperate wlth the owner in seekfng 
such order or other remedy. The recipient further agretls that if the 
owner is not successful In precluding or llmiting the requesting legal body 
from requirtng the disclosure of the Confidential Information, the redplent 
will furnish only that portion of the Confidential Information whlch Is 
legally required and will exercise all reasonable efforts to obtain reliable 
written assurances that confidential treatment wilt be accorded the 
Confidential Information. 

17.4 All Confidential hformatlon disclosed In connection wit17 this Agreement 
shall be and remain the property of the owner. All such information in 
tangible form shall be returned to the owner promptly upon written 
request and shall not thereafter be retained in any form by the recipient, 

17.5 The Parties acknowledge that Confidential Information is unique and 
valuable, and that disclosure in breach of this Sectjon 17 will result in 
irreparable injury to the owner for whkh monetary damages alone would 
not be an adequate remedy. Therefore, the Parties agree that in the 
event of a breach or threatened breach of confidentiality, the owner shall 
be entitled to seek specific performance and injunctive or other equitable 
relief as a remedy for any such breach or anticipated breach without the 
necessity of posting a bond. Any such relief shall be in addition to and 
not in lieu of any appropriate relief In the way of monetary damages. 

17.6 CPNI related to a Party's subscribers obtained by virtue of this Agreement 
shall be such Party's Confidential Information and may not be used by the 
other Party for any purpose except performance of its obligations under 
this Agreement, and In connection with such performance, shall be 
disclosed only in accordance with thls Section 17, unless the Party's 
subscriber expressly directs such Patty in writing to disclose such 
information to the other Patty pursuant to the requirements of 47 U.S.C. 



Section 222(cX2). If the other Party seeks and obtains written approval 
to use or disclose such CPNI from the Party's subscribers, such approval 
shall be obtalned only In compllance with Section 222(c)(2) and, In the 
event such authorltation is obtalned, the requesting Party may use or 
disclose only such information as the disclosing Party provldes pursuant to 
such authorization and may not use information that the requesting Party 
has otherwise obtained, directly or indirectly, In connection with ik 
performance under this Agreement. 

17.7 Except as otherrJIse expressly provided in this Sectlon 17, nothing herein 
shaft be construed as llrnltlng the rights of either Party with respect to #s 
subscriber informatron under applicable law, induding without limltation 
47 U.S.C. Section 222. 

17.8 The provisions of this Section 17 shall survlve the termination or 
expiration of this Agreement for a period of two years. 

. 18. GOVERNING LAW 
18.1 This Agreement shafl be governed by the laws of the state In which sen/kes 

provided under this Agreement are performed , w m u t  giving effect to the 
prlnclples of conflicts of law thereof, except that if federal law, including the 
Act, appks, federal shall control. 

19, TRANSFER AND ASSIGNMENT 

19.1 Neither Party may asslgn or transfer this Agreement (or any rights or 
obllgatfons hereunder) to a third party without the prlor wrltten consent 
of the other Pam, which consent shall not be unreasonably condftioned, 
withheld or delayed, provided however, either Party may assign thk 
Agreement to a parent, subsidiary, affiliate, or to an entity that acquires 
all or substantially all the equity or assets by sale, merger or otherwise 
wfthout the consent of the other Party, provided the asslgnee agrees In 
writing to be bound by the terms of this Agreement, Thk Agreement shall 
be binding upon and shall inure to the benefit of the Parties' respective 
successors and assigns. No assignment or dekgatfon hereof should rekve 
the assignor of its obligations under this Agreement. 

226. TAXES 

20.1 In the event NT purchases transport facillties from M C  in accordance 
wlth Section 4.6 above, NT agrees that it shall be subject to all applicable 



I 

taxes as specified under the relevant sales contracts or tariffs. 

21. NON-WAIVER 

21,l No release, discharge or walver df. any provision hereof  shall be 
enforceable against or binding upon either Party unless in writlng and 
executed by the other Party as the case may be. Ndthef the fallure of 
either Pa@ to Insist upon a strict performance of any of this agreements, 
nor the acceptance of any payments from either Party with knowledge of 
a breach of this Agreement by the other Party in the performance of its 
obllgationr; hereunder, shall be deemed a waiver of any rights or 
remedies. 

22. NOTICES 

I '  

22.1 Notices ghen by one Pam to the other Party under this Agreement shall 
be In writing and shall be (a) delivered personally, (b) delivered by 
nationalty recognized overnight delivery sew&, (c) malled by, cettified 
US mail pastage prepaid, return receipt requested or (d) delivered by 
tetecopy to the followlng addresses of the Parties or to such other address 
as either Party shall designate by proper notice: 

TWTC: 
lina Davis 
Vke President and Deputy General Counsel 
Time Wamer Telecom 
10475 Park Meadows Drive 

Littleton, CO 80124 

Tel: (303) 566-1279 
Fax: (303) 566-1010 

WIth a .copy to: 

Rochelfe Jones 
Vice Pfeskient, Regulatory Northeast 

14 Wall St, 9* Ftoor 
New York, NY 10005 



' Tel: (212) 364-7319 

fax: (212) 364-2355 

* .  . 

NT Tandem, 1% 
1 S. Wacker Drive, Suite 200 

Chicago, It. 60606 
Attn: Ron Gavillet 

22.2 Notices will be deemed given as of the date of actual receipt or refusal to 
accept, a5 evidenced by the date set forth m tbe return receipt, 
confirmation, or other written delivety verlfication. 

23. PUBLICIlY AND USE OF TRADEMARKS OR SERVICE MARKS 
23.1 Neither Party nor its subcontractors or agents shall use the other Party's 

trademarks, service marks, logos or other proprietary trade dress in any 
advertking, press rekases, publicity matters or other promotional 
materials without such Party's prior written consent, whkh consent may 
be granted in such Party's sole discretion. 

24. USE OF LICENSES 

24.1 No license under patents, copyrights or any other intellectual propem 
right (other than the limited license to use consistent wkh the terms, 
conditions and restrictions of this Agreement) is granted by either Paw or 
shall be implied or arise by estoppel wkh respect to any transacttons 
contemplated under this Agreement. 

' 

25. INSURANCE 

25.1 Each P a q  shall retain appropriate insurance necessary to cover Its 
services and obligations under this Agreement. 

26. SURVIVAL 

26.1 Except as otherwise specifically stated, the Parties' obllgations under thfs 
Agreement which by their nature are intended to continue beyond the 



27. 
. I * . . . . . . .  , 

28. 

29. 

I '  

termination or expiration of this Agreement shall survive the termination 
or explratlon of this Agreement. 

I ., ENTIRE AGREEMENT 

17.1 The terms contained in this Agriement and any Schedules, Bhibits, 
Appendices, tariffs and other documents or instruments referred to 
herefn, which are incorporated into this Agreement by this reference, 
constitute the entire agreement between the Parties with respect to the 
subject mattet hereof, superseding, all prior understandings, proposals 
and other communications, oral or wrltten. Neither Party shall be bound 
by any preprlnted terms additional to or different from those in this 
Agreement that may appear subsequently in the other Paws form 
documents, purchase orders, quotatlions, acknowledgments, invoices or 
other communications. This  Agreement does not in any way affect either 
Party's obligation to pay the other Party for any goods or sewices 
provided by the other Party pursuant4o a separate agreement or under 
tariff. 

.--- . . . * 
I 

COUNTERPARTS 

28.1 Thls Agreement may be executed in several counterparts, each shall be 
deemed an orlginal, and all of such counterparts together shall constitute 
one and the same Instrument. 

AUTHOR3TY 

29.2 Each Party represents and warrants to the other that (a) it has full power 
and aMhority to enter into and perform this Agreement in accordante 
with its terms, (b) the person signing this Agreement on behalf of each 
Party has been properly authorized and empowered to enter into this 
Agreement, and (c) it has authority to do business in each of the 
jurisdictions in which it provides local exchange services to subscribers 
under this Agreement, and has obtained and will maintain all licenses, 
approvals and other authoritatlons necessary to provide such services and 
to perform its obligations under this Agreement, and (d) it is an entity, 
duly organized, validly existing and in good standing under the laws of the 
state of Its origln. 

. 

30. GENERAL 
30.1 Chanoes in I aw: Reservation of Riahe. The Parties acknowledge that the 

respective rights and obligations of each Party as set forth in this 



. Agreement are based in part on the text of the Act and the rules and 
regulations promulgated thereunder by the FCC and the Commlsston as of 
the Effediw Date. In the went  of {a) any IegMatIve, regulatory, judicial 
or other legal action that materially affects the ability of a Party to 
perform any material obligation under thls Agreement, or (b) any 

FCC rule, including but not limited tothe FCC's Flrst Report and Order in 
CC Docket Nos, 96-98 and 95-185, and CS Docket No. 96-166 that affects 
this Agreement, or (c) the enactment or amendment to any appkable * 

Commlssion rule, Locat Service Guideline, or Commlssion order or 
arbitration award purporting to apply the provislons of the Act. 
(individually and collectively, a "Change in Law?, either Party may, on 
thirty (30) days' written notice to the other Party (delivered not later than 
thirty (30) days following the date on whkh the Change io Law has 
become legally binding); require that the affected provislon(s) be 
'renegotiated, or that new terms and condltions be added b this 
Agreement, if applicable, and the Parties shall renegotiate in good faith 
such mutually acceptable new provision(s) as may be required; provlded 
that the new provisions shall not affect the valldity of the remalnder of 
this Agreement not so affected by the Change of Law. In the event such 
new provisions are not renegotiated wlthin ninety (90) days after such 
notice, either Party may request that the dIspute be resolved in 
accordance wtth the dispute resolution procedures set fotth In thls 
Agreement. If  any such amendment to thls Agreement affects any rates 
or charges of the services provided hereunder, each Party reSetves its 
rights and remedles with respect to the collection of such rates or 
charges; including the right to seek a surcharge before the applicable 
regulatory authority. 
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30.2 Remedia In the event of a dispute between the Parties hereunder, unless 
speclfically delineated in another Section of this Agreement, either Party 
may, at its option, exercise any remedles or rights it has at taw or equity, 
including but not limited to, filing a complaint with the state commission, 
termination, or any servke under this Agreement, or terminatton of thls 
Agreement. No remedy set forth in this A g r f m "  is intended tn be 
exdusive and each and every remedy shall be cumulative and in addition to 
any other rights or remedies now or hereafter existing under applicable law 
or otherwise. However, any other rights or remedies now or hereafter 
existing under appllcable law or otherwise shall cmtlnue to be available 
only to the extent such right or remedy has not been excluded or 
modified by the terms of thls Agreement. 

30.3 Severability. I f  any provision of this Agreement shall be held to be iliegal, 
invalid or unenforceable, each Pam agrees that such provkion shall be 
enforced to the maximum extent permissible so a s  to effect the intent of 



the Parties, and the validity, legality and enforceability of the remainlng 
provisions of this Agreement shall not in any way be affected or impaired 
thereby. However, the Patties shall negotiate in good faith to amend this 
Agreement to replace, with enforceable language that reflects such intent 
as closely as possible, the unenforceable language and any provision that 
wouia 'bKmaterlally afFett~d-'bjWiCon i f  the unenforceabte language. 

30.4 MThi rd Pam/ Senef lw.  No Aaency Re lationshlg, This Agreement is for 
the sole benefit of the Parties and their permitted asslgns, and nothing 
herein express or implled shall create or be construed create any 
third-party beneficiary rights hereunder. Except for pmlsfons herein 
expressly authorizing a Party to act for another, nothing In this Agreement 
shall constitute a Pari?/ as a joint venturer, partner, employee, legal 
representatbe or agent of the other Party, nor shall a Party have the right 
or authority to assume, create or Incur any liabiitty or any obligadon of any 
kind, express or implied, against or In the name or  on behalf of the other 
Patty unless otherwise expressly permftted &y such other Party, Except as 
otherwise expressly provided In this Agreement, no Patty undertakes to 
perform any obligation of the other Party, whether regulatoty or 
contractual, or to assume any responsibility for the management of the 
other Patty's business. 

8 .  .- ---.I. .--I-_. - - . 
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30.5 Joint Work P r o w  This Agreement is the joint work product of M C  
and NT. Accordingly, in the event of ambiguity, no presumption shall be 
Imposed against either Party by reason of document preparation. 

30.6 Fori-exclus ive. fhis Agreement between TWTC and NT is non-exclusive, 
Nothing in this Agreement shall prevent either Patty from entering into 
similar arrangements with any other entitles. 

30.7 Reaulatow F ilinq, The Parties acknowledge that this Agreement, and any 
or all of the terms hereof, may be subject to filing with, and regulatory 
approval by, various state and/or federal agencies. Should such filing or 
approval be requlred from time to time, or at any .time, the Parties shalf 
cooperate, to the extent reasonable and lawful, in providing such 
information as is necessary in connection with such filing or approval. 

30.8 Amendme nts. Unless otherwise expressly permitted herein, this Agreement 
cannot be modified except in writing signed by a duly authorized officer of 
both Parties. 



IN' WlThESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
as of the day and year first written above. 

.. .. Time Warner Telecom - NY, L.P. 
By ; Time Warner Tefecom General Partnership, 

'ts general partwir 

By : 77me Warner Telwm Holdings,Inc., 

Neutral Tandem-New Ywk, U C  
--.."-.-"..-....--....-..I....---.- _--_ _-. _... .... ",. . ... "...I.__. .. .-..-.. - -,...-___... I . , . ,.. . . ._._.-.*.I.. .-.--.-...--..-- ..I .-.--..,... . . , . 

Name:Tina Davis 
Title: Vice President and DPD utv General Counsel Tu?: m5 
Date: A?! ::3m Date: 'r - *OJ/ 

fime Warner Telecom of Georgia, L.P. 
By : Time Warner Telecom General Partnership, 
its general partner 

Neutral Tandem-Georgla, LLC 

By : Tlme Warner Telecom Holdings IM,, 
its managing general partner 

Name:Dna Davis 
Title: Vice President and Deputv Genetal Counsel 

B y : / p  M 

Title: k%S t Q€P* ..- r 

y t  .' ' ysJ Date: y - a o - w  Daw: I?. .. 

Time M'arner Telecom of Indiana, LP, 
By : Tn-ie Warner Telecom General Partnership, 

its general partner 
By : Trne Warner Telecom Holdings Inc., 
its managing general partner 
By: rhn-dh PJd 
Name;Tina Davis 

Neutral Tandem-Indfana, LLC 

/ - *  
c 



Ttle: Vice President and Deputv General Cou n& 
Date: , I*>+% 

By ; Tme Warner Telecom General Partnership, 
its general partner 

By : Tune Warner Telecom Holdings Inc., 
its managing general paWw 

By: 
Name:Tma Da vis 
Tide: Vice Pres ident a hd D ~ D L J ~  General Counse] 
Date: r: i  +: : :ii& 

, .... c ,.c- 

Time Warner Telecom of California, L.P. 
By : Tme Warner Telecom General Partnership, 
its general partner 
By : l i m e  Warner Telecom Holdings Inc., 
its managlng general partner 

Name:Tna Oavk 

Title: 
Date: f.' .* Lr.23 

BY: ?m b i d  

Vice President a nd D W  General C O U  
0 +-.r 

Tme Warner felecom of Minnesota LlC 
By: Time Warner Telecom Holdings Inc., 
its sole member . 
By: 

NameTina Davis 

f t l e :  Vice President and Deoutv G eneral Counsd 
Date: * 4 .  .>,l 

, r  - I r.-- 

Neutral TandemOlifomia, LLC 

Neutral Tandem-Minnesota, LLC 

By: 



Time Warner Telecom of Ohio LLC 
By: Time Warner Telecom Holdings Inc., 
its sole member 
w 
Name:Tna Davls 
Title: Vice Presldent and Deoutv General Gaud Title: PR k s  D WT 

Date: r.' 1 1  

Neutral Tandem-Michlgan, U C  

. _._ .-.--._. ...- 

<:.r- 
i i L 0  Date: 4 - d O - O S  I" 



Appendix 1 
Network Arrangements Schedule - Exchange of Traffic 

ATLNGAQSOST ATLNGAGADSO 

C LEVOH KO 11 CLMDOH44DSO 

CtEVOHKOlT CLMCOHiBDSO 

IPLWIN7500T IPLTINSDDSO 
fPLWIN75OOT IPLTINSDDSZ 
LSAN CARC57T IRVECAJTDSO 

LSANCARCS 7T LSANCIUQDSO 

LSAN CARC57T RUSDCAMLDSO 

CH CCf 124957 BRFDWWZDSO , 

CHCGIL2495T MXLXWUXDSO 

MPLSMNCDOlT MNNTMNICDSO 
NYCMNY B X 4 l f  NYCLNYJWDSO 
NYCMNY BX41T NYCMNYTGDSO 

1 

A 

1 NYCMNY 5X41T NYCLNY3 W DS2 



Exhi bit A 

1 

I 
Hlaml operatlarr 

Northea!aoperetions 

-Manuel ceara M a w  1 305.416.4071 99.471.6906 305.677.15W 

Ralph V a W  Manmu 212.809.051 0 917.%6.%40 917.766.2824 
I New YorkSwttch 212.809.0510 I 646.307.1500 

Colmbus POI I 1 614.222.0925 I 614.7788057 



212.809,0510 I 646307.1500 
I J 

3eff W e b  .I We President Operetlanr 1 I 312.384.8020 I 312.543.1666 866.7761161 
I I 1 

M A  Wrdi LA. &eratlON M 8 W W  

I 1 I 

213.624.64U2 I 626-216-1042 1 2 13.34340.0500 

I I I I 

4, Ovr ondl technldan wid be Immediately notified of the tmublt tidtet and w i R  contact YOU mortly. 1 
I I 1 I 

1 Use mi6 Table to Escalate on an Own Exlstms Trouble TI& I 1 I 
levd 1 ~ n t e ~ a t  I Contact I Phona 

I I I 1 
2. Please remain in the established Ume perm,  onless the trouble warrants Immedlate attentlon. J 

I i I 

1 I I 1 I I 

I 1 
I 1 I I I 

2 t o 4 M  Switch Manager I seecantictsheet J I 
I 1 

I I 1 I 1 I 
I I 

I I I 4 

3" Level 4t08nwr~ 1 Jeff Webs 1 312-384-B020(~) I 
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Copyright 2005 Denver Publishing ConylW 
Rocky Mounrain News (DenJ,w, 0) 

October 29,2005 Saturday 
Final Edition 

I , I  

SECTION: BUSINESS; Pg. 3C 

LENGTH: 443 words 

HEADLINE: LEVEL 3, COGENT RESOLVE DISPUTE; 
FEUD DlSRUPTED MTERNET TRAFFIC 

BYLTNE: Jeff Smith, Rocky Mountain News 

BODY: 

carrying each other’s trafic, three weeks after a dispute led to computer users being temporarily blocked &om ponions 
of the Internet. 

In ajoint news release, the companies said they had agreed to exchange traffic, subject ta specific payments if cer- 
tain volume and other commitments aren’t met. 

The issue involved a so-called “peering“ agreement that enables networks to connect to each other SO Internet traf- 
tic can be moved without disruption. 

Level 3 claimed Washington, D.C.-based Cogent was sending far more traffic than agreed upon, and on Oct. 5, 
Level 3 disconnected the peering point, saying it had given Cogent advance n& that would OCCW. 

Intemet service For some was disrupted for nearly three days before Level 3 agreed to set a new deadline of Nov. 9. 
The d iscomt ion  affected customers o f  both companies, and jt was serious enough that a federal lawmaker called on 
the Federal Communications Commission to consider arbftrating the case, 

Cogent initidly claimed up to 17 percent of Internet trafic was affected, but Cogent Chief Executive Dave 
Schaeffer said Friday that independent groups have since determined about 4 percent to 5 percent of Intemet eaffi was 
affected by the service disruption. Those figures, said by o t k s  to be too high, couldn’t immediately be verified Friday. 

Broomfield-based Level 3 Communications and rival Cogent Communic8tions reached an agreement Friday on 

On Friday, J m e l 3  and Cogent praised the new agreement. 
“We’re pbased with the modified agreement and believe it is in the best interests of Level 3 and users of the Inter- 

Schaeffer called the agreement a “very quilable solution and, hopefully, other major network operators will think 

Schaeffer said the company heard fiom lawmakers, FCC officials and state anomys general, “but ultimately this 

An FCC official didn’t immediafely respond to calls for comment. 
Level 3 didn’t comment beyond its statement. But Level 3 President Kevin OHara apologized to customers during 

thc company’s recent third-quarter conference call as he talked about the company’s efforts to make its trafic-exchenge 
agreements more equitable. 

net,” Jack Waters, Level 3‘s executive vice president and chief technology officer, said in a statement. 

long and hard before disrupting any interconnection.” 

was a business decision made between the two companies.” 
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LEVEL 3, COGENT RESOLVE DEPUTE; FEUD DlSRUPTED mTERNET TRAFFIC Rocky M 

”In one instance this quarter, a number of Level 3 customers and Cogent customers were hurt as we punrued this 
strategy,” O’Hara said. “I apologize to both sets of customers. , , . We recognize that we have an obligation to customers 

, of the Internet and, in this instance, we contributed to letting them down.” 

LOAD-DATE October 29,2005 



Page 1 

SECTJON: Financial; w4 

LENGTH: 791 words 

23 of 4 1 DOCUMENTS 

Copyright 2005 The Washington Post 

a p  boasljbt&m #dirt 
washing.tonpost.com 

The Washington Post 

October 14,2005 Friday 
Final Edition 

HEADLINE: Intemet Access Dispute Cut Off Some 3usinesbes ' 

BY LINE: Arshad Mohammed, Washington Post Staff Writer 

BODY: 

, 

Last week, Qe wmputcrs in Barbara F. Bucklcy's office in the District suddenly went blind to parts of the Internet. 
A cofleague at the Precursor Group, which analyzes the telecommunications industry for institutional investors, 

couldn't get online to send out tbe f i n ' s  research, Another couldn't download ststistics from a government Web site. 

"This is a disaster," Buckley, a Precursor vice president, recalled thjnkmg, "A research f m  is really only supposed 
to do two thmgs and that is create the research and sell it, and we can't do either." 

After a day of troubleshooting, Buckley finally found the "culprit." It was a dispute between Cogent Communica- 
tions Group lnc. and Level 3 Communications lnc., two of the companies that move Internet traffic around the world 
seamlessly but, in this case, cut off many of their clients fiom parts of the Web. 

based Cogent. It cut their link, leaving Cugent clients such as Precursor unable to see parts of the Intemet served ody 
by Level 3, and vice versa. 

With the Internet as vital to many businesses as the telephone, the incident prompted calls for the government to 
step in if the industry does not prevent such disruptions on iu own. 

"Does it require regulation? I think if the industry does not show itself to be more marure -- yeah," said David f. 
Farber, a former chieftechnologist at the Federal Communications Commission. He said his natural instinct is to avoid 
regulation "if you can get more sane solutions from the industry." 

Communications experts suggested that companies in such disputes should agree to arbitration, have a cooling-off 
period during which they cannot cut service and warn all customers of any disruption. 

Few customers were warned in advance, leaving many people unable to figure out why they could not access Web 
sites, use Internet phones or send e-mail. 

After customers complained, Level 3 restored its link to Cogent on Oct. 7 and agreed to keep it open until Nov. 9, 
allowing time IO negotiate a new agreement. 

Level 5 and Cogent have spent the past week blaming each orher. 

Broomfield, Colo.-based Level 3 on Oct. 5 ended its agreement to exchange Internet traffic free with Washington- 
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The dispute boils down to Level 3's claim that it was carrying a disproportionate amount of Cogent traffIo and 
should be paid for it. Cogent said it had sent more traffic to Level 3 but only at the other fin's request. A Level 3 CX- 
ecutive said he was not aware that his company had made such a request. 

Neilhtr side made provisions to mange connections with other Internet "backbone" providers, which would have 
kept all Wi customers connected after the cutoff. 

Level 3 appear4 chastened by the expericnce but said government regulation was not needed because the market 
policed itself. 

"It was the customers screaming that got things going again," Level 3 President Kevin J. O'Hara said in an inter- 
view. He hopes not to cut off any customers in the future. "We learned a lesson here." 

Cogent chief executive David Schaeffer said the government should step in, 
"I am a guy who is anti-regulation, . . . I am also a realist," he said. "There is a place for a regulator to ensure the 

It i s  unclear how much of the Internet was inwss ib le  to Cogent and Level 3 customers. Cogent said as many as 5 

Depending on the site, any loss of service can be devastating for businesses. 
"If you take out one'of the legs that holds up the chair, it all tumbles down surprisingly quickly," said Paul F. Ryan 

of Ulysses Financial LLC, a New York investment banker who lost access to the Groove Networks Web site that he and 
his colleagues use to track deals, send instant messages and coordinate their work across the country. "You get back to 
the dark ages of having to pick up the telephone." 

quality and ubiquity of service." 

percent of Web sites may have been affected, while Level 3 put the estimate at roughly 1 percent. 

It took Ryan two days io get his Groove Networks access back, 

"I am trained as a Harvard bee market economist and should be spouting the party liw that the &e.e market solves 
everything," Ryan said. "There needs to bc government policing authority to stop this from happening because at this 
point too much relies on it to make it just 8 decision behveen two guys having a pissing match." 

Some Cogent customers remain angry thar they were victims of a commercial dispute between two companies that 
appeared to have played a game of chicken, with Level 3 threatening to cut off Cogent and Cogent all but daring it to do 

Buckley said she was considering spending $450 more a month to get a backup provider and was wondering 

so * 

whether to leave Cogent altogether. "I am trying to think of a reason to stay," she said. 

LOAD-DATE: October 14,2005 
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i t 

TO: Neutral Tandem 
.! 

This LOA shail cphtinue until such tima as remked on 30 days notice hy 
the undersigned. 

SIGNED: 



i 
Via Overnight Mail and E-tnail 

Mi-. Frqnk CefaBII 
Ne'utrdl Tandem 
1 South WackgF 
Chicago, I L  6'0,61d5 

3uly 3,2007 

Re: Letter of Agency' ("LOA!') 

Siiicerely ,, 

Keith Kassien. 
Mgr. - ICA SDIutions 

cc: Jqmes G. Kite II 



r& 002/002 07/03/2-24 FAX 

@omcast 

SIGNED: 

1551623.1 



TRANSIT TRAFFIC TERMINATION AR&WGEM.ENT 

TO: Neutral Tandem 

s Neutral Tandem to act as it far the 
pnents forthe. tetmination muted 

thSoughNeutra2 Tandem ta other carrriers. 

n 
SIGNED: 

f l  

Name: Charles C?~W 



Re: TRANSIT TRAFFIC TEBMNATIQM ARRANGEhAENT 

TO: Neutral T&idem 

SIGNED: 

Titla: Director of Egineering, 
Date: June 29,2007 

L O C A L  L O N G  P I S T A N C E  

15s1623,I 

I N T E R N E T  



July 5,2007 



EXHIBIT 9 



STAT€ OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Neutral Tandem, Inc. and 
Neutral Tandem-Illinois, LLC 

Level 3 Communications, LLC 
-vs- 

Verified Complaint and Request for 
Declaratory Ruling pursuant to 
Sections 13-51 5 and 10-1 08 of the 
Illinois Public Utilities Act. 

07-0277 

ORDER 

This matter concerns an interconnection dispute between Neutral Tandem, Inc. 
and Neutral Tandem-Illinois, LLC (collectively “NTI’) and Level 3 Communications, LLC 
(“Level 3”). NT alleges that Level 3 refuses to accept delivery of transit traffic without 
NT paying charges for which it is not properly responsible, and that Level 3 has 
threatened to disconnect NT if it does not accept Level 3’s terms. NT states that it 
seeks interconnection at reasonable and non-discriminatory terms for the delivery of 
traffic bound for Level 3 subscribers, but that it does not seek to force Level 3 to be a 
customer of NT. Level 3 maintains that the prior agreement under which NT delivers 
traffic to Level 3 has expired. Level 3 avers that it is free to terminate the agreement 
pursuant to the provisions contained therein. For the reasons that follow, we find in 
favor of NT, with the relief sought granted in part and denied in part. 

BACKGROUND 

NT and Level 3 are both telecommunications carriers in Minois. Level 3 is a 
competitive local exchange carrier (CLEC) with end user customers. T r a c  is 
originated by or terminated to customers on the Level 3 network. NT does not have 
such end-user customers; no traffic originates from or terminates t~ NT’s network. NT’s 
customers use NT to deliver traffic to the networks of other CLECs with which they are 
not directly interconnected. NT “transits” such traffic over its tandems, and delivers it to 
the recipient CCEC for termination to its end user. 

To achieve this, NT is interconnected with various local exchange carriers 
(LEO) ,  both incumbent (ILEC) as well as CLEC. NT receives traffic from the 
originating LEC at their point of interconnection, transits the traffic over its own network, 



07-0277 

and delivers it to its point of interconnection with the terminating LEC. The terminatiflg 
LEC accepts thk traffic and completes the calt to the end user. 

Interconnection, as a general matter, is an obligation of LECs pursuant to federal 
and Illinois law,‘ The parties to this matter disagree on which manner of interconnection 
complies with federal and state law. 

’ 

NT states that it is the only independent tandem services provider; all other 
providers of tandem services are ILECs. NT’s competitor for this service in Illinois is 
none other than AT8TS2 NT also states that it delivers 492 million minutes of traffic per 
month on behalf of the nineteen CLECs that utilize NT’s services. NT avers that these 
nineteen CLECs are among the largest facilities-based .CLECs in Illinois, NT’s volume 
represents 50% of the local tandem transit traffic in Illinois, and includes 56 million 
minutes per month delivered to Level 3 for termination to its subscribers. NT notes that, 
if Level 3 is allowed to block traffic from NT, all of these third-party CLECs will be denied 
their chosen method of delivering this traffic to Level 3. 

I 

NT’s network provides an alternate path for traffic to the AT&T tandems. NT 
asserts that this benefits the public and the strength of, the public switched telephone 
network (PSTN) by decreasing the likelihood of tandem exhaust, call blocking, and, 
during an emergency, network-wide failure due to a disruption at a particular point. 

, 

Pursuant to various contracts, NT and Level 3 exchanged traffic since 2004. 
Under one contract, NT delivered to Level 3 traffic originated by third-party CLECs and 
bound for Level 3. Under a second, NT similarly delivered traffic to Level 3’s subsidiary 
Broadwing Communications, Under a third contract, Level 3 delivers to NT traffic 
originated by Level 3 and bound for third-party CL€Cs. Pursuant to this contract, NT 
transits the traffic originated on the Level 3 network. 

NT notes that it pays 100% of the cost of the transport facilities and electronics 
between NT and Level 3 that are used to terminate traffic to Level 3’s network. NT also 
provides to Level 3 all of the billing information that Level 3 needs to collect reciprocal 
compensation from the originating carriers, including all of the signaling information NT 
receives from the originating carrier. 

On January 31, 2007, the parties executed a contract3 extending the term for 
Level 3 to deliver traffic to NT for transiting to third-party CLECs, Later that same day, 
Level 3 sent notice terminating the agreement by which third-party CLECs can deliver 
traffic to Level 3 via NT’s tandems. Termination of the agreement was designated to 

’ See 47 U.S.C. 251; 220 ILCS 5/13-514(1). 
Both NT and Level 3 refer to the ILEC by its brand name of “AT&f” rather than its legal name of Illinois 

Bell Telephone Company. For consistency, this Order will do the same. 

NT calls it an amendment to the prior contrac!; Level 3 explicitly denies that it is an amendment, and 
insists that it is a new contract. Its label is immaterial to the chrondogy of events leading to this 
proceed i ng . 

2 

3 

2 
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occur on March 2, 2007. The same executive at level 3 who signed the contract with 
N.T also signed the notice of terminations4 

Letters were exchanged between NT and Level 3 throughout February, 2007. 
The termination date was moved back to March 23, 2007, and at some subsequent 
time, to June 25, 2007. 

On April 24, 2007, Level 3 sent a letter stating that, pursuant to 83 111. Adm. Code 
731.905, it was giving notice that the expiration was set for June 25, 2007, after which 
Level 3 would disconnect NT. 

On April 25, 2007, NT filed with the Illinois Commerce Commission (the 
"Commission") its VerifEd Complaint and Request for Declaratory Ruling (the 
"Complaint"), in which it alleges violations by level 3 of Section 13-514, subsections (l), 
(Z), and (6), as well as Sections 13-702 and 9-250, of the Public Utilities Act5 (the "Act"). 

Respondent filed its Answer on May 2, 2007, in accordance with Section 
13-51 5(d)(4) of the Act. 

Consistent with Section 13-515(d)(6) of the Act and pursuant to due notice, a 
status hearing was convened on May 8, 2007. Also on May 8, 2007, Level 3 sent a 
letter to NT stating that: 

commencing on June 25, 2007, if and to the extent that Neutral Tandem 
elects to deliver transit traffic to Level 3 for termination, and if Level 3 
elects to terminate such traffic on Neutral Tandem's behalf, Level 3 will 
charge Neutral Tandem at a rate of $0.001 per minute terminated. Level 3 
reserves ... the right to terminate the acceptance and delivery of Neutral 
Tandem's transit traffic. * * By continuing to send traffic to Level 3 for 
termination from and after June 25, 2007, Neutral Tandem wi\l be 
evidencing its acceptance of these financial terms6 

Notwithstanding the foregoing, Level 3 has stated in this proceeding that it does 
not collect reciprocal compensation from originating carriers for traffic terminated to the 
Level 3 network, and does not proactively pay reciprocal compensation to other CLECs 
for traffic it originates and terminates on their networks. 

The case was tried on May 22 and May 23, 2007. NT, Level 3, and the Staff of 
the Commission ("Staff") all appeared by counsel. NT offered testimony from Mr. Rian 
Wren, its President and Chief Executive Officer, as well as from Mr. Surendra Saboo, its 

In its Answer, Level 3 generally admits this aliegation and, in any event, did not deny it (See Complaint 
and Answer 125). Accordingly, Level 3 is deemed to have admitled it. 735 ILCS 5/2-61O(b) ("Every 
allegation, except allegations of damages, not explicitly denied is admitted , . . I * ) .  

See generally 220 ILCS 511-101 et seq. 

Level 3 ex. I .I. 

3 
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Chief Operating Officer and Executive Vice President. Level 3 offered testimony from 
Ms. Sara Baack, the Senior Vice President of its Wholesale Markets Group, as well as 
from Mr. Timothy J. Gates, Senior Vice President of QSI Consutting, located in 
Highlands Ranch, Colorado. Staff offered testimony from Mr. Jeffrey Hoagg, Principal 
Policy Advisor in the Telecommunications .Division of the Commission. 

' 

ANALYSIS I I 

The Public Utilities Act 
' t 8  

NT asserts that Level 3's actions violate Section j3-514 of the Act,. That Section 
states: 

A telecommunications carrier shall not knowingly impede the development 
of Competition in any telecommunications service market. The following 
prohibited actions are considered per se impediments to the development 
of competition; however, the Commission is not limited in any manner to 
these enumerated impediments and may consider other actions which 
impede competition to be prohibited: 

(1) unreasonably refusing or delaying interconnections or 
collocation or providing inferior connections to anoiher 
telecommunications carrier: 

(2) unreasonably impairing the speed, quality, or efficiency of 
services used by another telecommunications carrier; * * * 

(6) unreasonably acting or failing to act in a manner that has a 
substantial adverse effect on the ability of another 
telecommunications carrier to provide service to its customers[.J7 

NT also alleges a violation of Section 13-702, which states: 

Every telecommunications carrier operating in this State shall receive, 
transmit and deliver, without discrimination or delay, the conversations, 
messages or other transmissions of every other telecommunications 
carrier with which a joint rate has been established or with whose line a 
physical connection may have been made.' 

finally, NT relies upon Section 9-250 of the Act, which states that, where the 
Commission, upon complaint or its own motion, finds that a rate, charge, ... contract, or 
other utility practice: 

' 220 ILCS 5113-514, 13-514(1), 13-514(2), 13-514(6). 
' 220 ICCS 5/13-702. 

4 
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[is] unjust, unreasonable, discriminatory or preferential, or in any way in 
violation of any provisions of law, ... the Commission shall determine the 
just, reasonable or sufficient rates or other charges, classifications, rules, 
regulations, contracts or practices to be thereafter observed and in force, 
and shall fix the same by order as hereinafter provided.g 

The Complaint does not seek relief pursuant to the federal Telecommunications Act of 
1996. 

Interconnecfion; Section 13-5 14 

It is undisputed that Section 251 of the federal Telecommunications Act requires 
all telecommunications carriers “to interconnect direct1 or indirectly with the facilities 
and equipment of other telecommunications carriers.”“ The parties appear to agree 
that the fundamental purpose of interconnection is the exchange of traffic. At issue in 
‘this proceeding is the manner in which such interconnection may occur. 

NT seeks to maintain its existing direct interconnection with Level 3. NT’s CLEC 
customers, via NT, are indirectly interconnected with Level 3 under this arrangement. 
Because NT is a transit provider rather than a LEC, the preferred arrangements of both 
NT and Level 3 feature “indirect interconnection” but for different entities. For the 
purpose of this Order, this directhdirect interconnection arrangement will be labeled 
“Type N” interconnection after its proponent. 

Level 3 asserts that all that is required of it is indirect interconnection with NT. It 
argues that Section 251(a) requires all carriers to directly or indirectly interconnect, but 
does not mandate direct interconnection between carriers.” Level 3 relies on this 
choice offered by Section 251(a)(l) to justify its termination of the existing direct 
interconnection. 

After Level 3 disconnects NT to prevent it from delivering traffic to Level 3, NT 
would be indirectly interconnected with Level 3 via AT&T. As Stat7 points out, NT’s 
CLEC customers then would only have a doubiy-indirect interconnection with Level 3, 
via NT and AT&T. This indirectldoubly-indirect interconnection arrangement will be 
labeled “Type L” interconnection for the purpose of this Order. 

The difference between a “Type L” and “Type N” interconnection is that the “Type 
L“ involves a second transit provider, Le., a more intricate call path and a second set of 
transit costs for the originating CLEC. Furthermore, as Staff witness Hoagg expfains, 
the “Type L” interconnection forces originating CLECs to utilize a call path other than 

220 ILCS 519-250. (This authority is explicitly extended to single rates or other charges, classifications, 
etc. Id.) Cf. 220 ILCS 5/13-101 (applying Section 9-250, inter alia, ta competitive tehmmunications 
rates and services). 

“47 U.S.C. 251(a)(l). 

9 

See id. 11 
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the one they apparently prefer, as evident from their present subscriptions with NT. 
Accordingly, where a “Type N” interconnection is bssible, forcing the use of a ”Type 1” 
interconnection violates Section 13-514(1) of the Act, which prohibits the provision of 
inferior connections to another carrier,I2 Requiring NT or an originating CLEC to incur a 
second set of transit costs is the hallmark of the inferiority of this type of interconnection. 
It also violates Section 13-514(2) of the Act, which prohibits a telecommunications 
carrier from inhibiting the speed, quality, or efficiency of services used by another 
carrier. 

’ 

I 
I 

Level 3 has secured a ”Type N” interconnection for its own use, Le., it is directly 
interconnected with NT for the purpose of having traffic originated on the level 3 
network transited by NT to other CLECs. The instant dispute concerns, in part, an 
attempt by Level 3 to force upon NT and its 18 other CLEC customers a “Type L” 
interconnection. By disconnecting NT and forcing it to route traffic bound for level 3 via 
AT&T, Level 3 would simultaneously impose a substantial adverse effect on NT’s ability 
to serve its customers, and foreclose from competing CLECs the very arrangement that 
Level 3 uses for itself. Both of these effects violate Section 13-514(6).14 

In addition, Staff explains that, if Level 3 ,disconnects NT, it prevents other 
CLECs from using NT to transit their traffic to Level 3. The CLECs then will face the 
choice of paying either (i) the AT&T price, which is 130% of that charged by NT, or (ii) 
the price of both NT and AT&T (230% of NT’s price15), and will invariably return to AT&T 
at the expense of NT. This scenario will degrade the ability of NT to do business, and 
will impede the development of competition in I Ilinois. Therefore, the position advocated 
by Level 3 violates Illinois law.16 Also, NT accurately characterizes Level 3’s scheme, 
with two transit providers, two sets of costs, and mandatory routing of traffic through the 
ILEC, as functionally equivalent of a refusal by Level 3 to interconnect with NT. This 
violates the requirement of Section 251(a) of the Telecommunications Act to 
interconnect directly or indirectly. Notwithstanding Level 3’s arguments that it is 
shielded by Section 251 (a), that Section does not explicit1 authorize doubly-indirect 
interconnection or preempt enforcement of State law claims. I Y  

Finally, NT points out that the FCC previously determined that direct 
interconnection” is appropriate when more than 200,000 minutes of traffic are delivered 

l2 See 220 ILCS 5/13-514(1). 

l3 See 220 ILCS 5/13-514(2). 

l4 See 220 ILCS 5/13-514(6). 

(IOOYO) and AT8T’s price (1 30%). 

competition in any telecommunications service market”). 

l7 See 47 U.S.C. 251(a)(l). 

than indirect interconnection between NT and Level 3. 

Setting NT’s price as the base price, this figure represents the sum of the proportions of NT’s price 

See 220 ILCS 5113-514 (prohibiting a telecommunications carrier from ”impediing] the development of 16 

This corresponds to that labeled as -Type N” interconnection in this matter, and favors a direct rather 
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per month.” NT states it delivers approximately 56 million minutes of traffic per month 
to Level 3-many times the threshold level of traffic. Therefore, the position advocated 
by Level 3 also is not consistent with the federal law on point. 

Level 3 does argue that it should be free to end the existing relationship based 
on the termination clause in the contract. Nevertheless, Level 3 is still certified under 
the Act to operate as a telecommunications carrier in Illinois, and as such, it must 
comply with Illinois law. Section 13-406 of the Act, concerning discontinuation or 
abandonment of telecommunications service, directly addresses Level 3’s argument. 
Section 13-406 provides, in relevant part, that: 

No telecommunications carrier offering or providing competitive 
telecommunications service shall discontinue or abandon such service 
once initiated except upon 30 days notice to the Commission and affected 
customers. The Commission may, upon its own motion or upon complaint, 
investigate the proposed discontinuance or abandonment of a competitive 
telecommunications service and may, after notice and hearing, prohibit 
such proposed discontinuance or abandonment if the Commission finds 
that it would be contrary to the public interest.20 

By proposing to disconnect2’ NT, Level 3 would impose upon NT, its 18 other CLEC 
customers, and all of their subscribers a discontinuation of service, as well as the per se 
impediments to competition complained of pursuant to Section 1 3-514. These impacts, 
along with the scheme of disparate treatment that would cause them, are contrary to the 
public interest. 

Both the unreasonableness and the knowing intent elements of NT’s Section 13- 
514 claims2* are apparent from the nature and timing of Level 3’s actions. In seeking to 
impose its uneven arrangement, it signed the contract related to traffic originated by 
Level 3, and that same day gave notice to terminate the contract related to traffic to be 
terminated to Level 3. Level 3 also fails to reconcile its own interpretation of federal 
Section 251 (a)-that either a direct or an indirect interconnection is required-with the 
FCC’s requirement of a direct interconnection above a 200,000 minute per month 
threshold.23 Furthermore, the impact of Level 3’s threats on third-party CLECs not 
involved in the instant dispute, as well as their customers, amplifies the 
unreasonableness of Level 3’s position. 

In the Matter of Interconnection Disputes with Verizon Virginia, Inc., DA 02-1731, CC 00-218, 00-249, 19 

00-251, Memorandum Opinion and Order, 

2o 220 ILCS 5/13406 {emphasis added). 

service and ‘disconnection” of an existing interconnection point. 

22 See 220 ILCS 5113-514 et seq. 

23 For citations and discussion, see supra nn. 11 and 19. 

115-16 (rel. July 17, 2002). 

Under the facts of this case, we find no material distinction between the labels of “discontinuation” of 21 
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Level 3 repeatedty complains that it is being made to provide a direct physical 
interconnection in perpetuity. Staff notes that,’ given the amount of traffic that NT 
transits to Level 3 for termination, direct physical interconnection is required as a matter 
of federal law,24 and, as a practical matter, is simply a condition of doing business in the 
market. We ‘agree, although our holding is not that Level 3 must permanently maintain 
the exact status quo, but rather that Level 3 must comply with the law. This includes, 
but is not limited to, refraining from actions that discriminate against other 
telecommunications carriers or the public. Therefore, to the extent that Level 3 seeks to 
redefine its relationship with NT, it must do so without violating Section 13-514 or any 
other section of the Act, and without taking actions that are detrimental to the public 
interest. Ass applied to the facts of the instant case, this means that the direct 
interconnection between NT and Level 3 must remain intact. 

Section 13-702 

’ 

1 

Sectioq 13-702 prohibits discrimination or delay in receiving, transmitting, and 
delivering traffic with telecommunications carriers with whom “a physical connection 
may have been made.’;25 NT and Level 3 were and still are directly, physically 
interconnected for the exchange of traffic, so the, condition upon the applicability of 
Section 13-702 is satisfied. 

NT complains that Level 3’s threat to block traffic from NT violates this Section. 
NT also avers that the per se impediments to competition complained of pursuant to 
Section 13-514 are sufficient to establish “discrimination or delay” under Section 13- 
702. We agree.26 

, 

Level 3 argues that Section 13-702 merely “requires Level 3 to receive traffic 
where there is an ongoing agreement for the exchange of traffic.”27 The scope of 13- 
702 is more broad than that advocated by Level 3, however. As discussed supra, Level 
3’s position would simultaneously impact NT adversely in its ability to serve its 
customers, and would foreclose from others the very arrangement that Level 3 uses for 
itself. The intent of this Section of the Act is the prohibition of discrimination or delay. 
Although Level 3 protests that there is no duty to maintain interconnection imposed by 
this Section, the discrimination flowing from Level 3’s leveraging of the interconnection 
with NT is prohibited. 

Finally, Level 3 advances the letter dated May 8, 2007, from Level 3 witness 
6aack to NT witnesses Wren and Saboo, to indicate the possibility of continued direct 

See id. 24 

25 See 220 ILCS 5/13-702. 

26 Compare id. (“discrimination or delay”) with 220 ILCS 5/13-514( 1) (‘unreasonably refusing or delaying 
interconnections” . .. “providing inferior connections”); 313-514(2) (“unreasonably impairing the speed, 
quality, or efficiency”); 5/13-514(6) (“unreasonably {imposing] a substantial adverse effect on the ability of 
another telecommunications carrier to provide service to its customers.”) 

27 Level 3 Init. Br. at 14. 
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interconnection conditioned upon payment by NT per minute of traffic terminated. To 
the extent that Level 3 asserts that the letter comprises an offer, it contains language 
that violates Section 13-702 and, as a general matter, is illusory. The letter states that, 
if NT delivers traffic to Level 3, “and if Level 3 elects to terminate such traffic on [NTI’s 
behalf .... Level 3 reserves ,.. the right to terminate the acceptance and delivery of 
[NTI’s transit traffic.”28 Level 3 ,  however, does not get to choose whether or not it will 
terminate traffic bound for its s~bscr ibers .~~ Level 3’s position also is inconsistent with 
the law concerning reciprocal compensation, as discussed infra. 

Reciprocal Compensation 

Reciprocal compensation is a ,principle recognized in federal law. The 
Telecommunications Act of 1996 mandates that “[elach local exchange carrier has ... 
[t]he duty to establish reciprocal compensation arrangements for the transport and 
termination of  telecommunication^."^^ This is a requirement of all LECs, not just 

’ ILECsV3’ The FCC rules further clarify that: 

a reciprocal compensation arrangement between two carriers is one in 
which each of the two carriers receives compensation from the other 
carrier for the transport and termination on each carrier’s network facilities 
of telecommunications traffic that originates on the network facilities of the 
other carrier.32 

The evidence establishes that NT does not originate traffic. Furthermore, the rule does 
not impose reciprocal compensation obligations with respect to transiting the traffic.33 In 
addition, this Commission previously has rejected attempts to impose reciprocal 

28 Level 3 ex. 1 .I, 73 (emphasis added). 

’’ See 220 ILCS 5/13-702 (“Every telecommunications carrier operating in this State shall receive, 
transmit and deliver, without discrimination or delay, {such traffic].” Level 3’s letter dated May 8, 2007, 
implies the maintenance of the direct physical interconnection between NT and Level 3, thereby satisfying 
the condition for this Section of the Act to apply.): see also MCl Tel. Corp.: Petition for Arbitration 
pursuant to Section 252(b) of the Telecommunications Act of 1996 to Establish an Interconnection 
Agreement with 111. Bell Tel. Co., Docket 96-AB-006, 1996 111. PUC Lexis 706, at ‘38 (Dec. 17, 1996) {“The 
very essence of interconnection is the establishment of a seamless network of networks, and to develop 
fine distinctions between types of traffic, as Ameritech Illinois would have us do, will merely create 
inefficiencies, raise costs and erect barriers to competition.”) In 1996, Illinois Bell Telephone Company 
was the only provider of transit service (see id. at *31), and the record of the instant case indicates that 
NT is the only independent provider of such service today. {See supra n.2 regarding Illinois Bell 
Telephone Company d/b/a ATBT Illinois (“AT&Tn), f/k/a SEE Illinois, flkla Ameritech Illinois.] 

47 U.S.C. 251(b)(5). 

Id. 

3247 C.F.R. 51.701(e). 

33 See id. 

31 
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compensation on transit providersUM Therefore, NT is not obligated to pay reciprdcal 
compensation to Level 3. 

Level 3 argues that the use of a transit provider enables the CLEC originating the 
call “to hide behind the transit provider to avoid compensating the terminating 
 carrier^."^' This argument is both logically flawed and contrary to the evidence, The 
fallacy in Level 3’s argument is that the doubly-indirect “Type L” interconnection that it 
seeks, which features fwo transit providers (NT and AT&T), would exacerbate rather 
than ameliorate the problem that Level 3 alleges. Furthermore, NT asserts, both in its 
Complaint and in testimony, that it provides all signaling information and call detail 
necessary forsLevel 3 to bill the originating CLECs. Level 3 offered nothing to rebut 
NT’s claim. Accordingly, NT demonstrated that Level 3 has the ability to collect 
reciprocal compensation from the originating CLECs, but apparently chooses not to do 
so. Level 3 may choose not to use the information to collect reciprocal compensation, 
but it then waives the reciprocal compensation otherwise due, and may not require NT 
to collect the same on its behalf. 

’ 

1 

Finally, the per-minute surcharge proposed by Level 3 in its letter dated May 8, 
2007, also is impermissible. it is little more than a thinly-veiled attempt to impose a 
reciprocal compensation-like obligation upon NT under a different label. Such charges 
have been disallowed in previous  decision^.^^ We also reject Level 3’s notion that such 
a charge is a market-based rate. Level 3 has provided nothing to substantiate such a 
label. In addition, the evidence of record demonstrates that NT pays 100% of the cost 
of the facilities of the interconnection, leaving no room for Level 3 to argue that there is 
any unrecovered or additional cost per minute for transited calls terminated on the Level 
3 net~ork.~ ’  

, 

Section 9-250 

NT has requested that it be awarded interconnection on terms no less favorable 
than the terms upon which Level 3 and AT&T interconnect. Despite several repetitions 
of that refrain, the Level 3-AT&T interconnection agreement is not of record. It appears 
from NT’s presentation throughout the case that what it seeks is direct interconnection 
with no liability .to Level 3 for per-minute termination charges and no obligation to bill or 
collect reciprocal compensation from the originating carriers. NT states it already pays 
for 100% of the costs of the direct, physical interconnection, and there is nothing to 

34 In re Verizon Wireless Petition far Arbitration pursuant to Section 252(b) of the Telecommunications Act 
of 7996, 01-0007 (“...when one carrier transits traffic to another, the transiting carrier, by law, has no 
reciprocal compensation obligation (and no other payment obligation) to the termination carrier”) (May 1, 
2001) at 35; see also 04-M)40 at 7-8. 

35 Level 3 Init. 8r. at 30. 

See 01-0007 at 35, supra n. 34. 

While NT’s payment of the entire cost of the facilities and electronics is evidence in its favor in the 
instant case, this should not be construed as a threshold or test requiring 100% p a y m t  by a similarly- 
situated compiainant. 

36 

37 
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indicate that NT seeks a change thereto. As noted supra, NT has prevailed on the 
issues of interconnection and reciprocal compensation. 

Level 3 disagrees that Section 9-250 allows the relief NT seeks. It notes that NT 
is barred from opting-in to particular clauses from an existing interconnection 
agreement, particularly one that is significantly different in scope and purpose.38 Level 
3 also argues that what NT really seeks is arbitration, but that the federal 
Telecommunications Act only has such procedures for disputes between a C E C  and 
an ILECa3’ Staff generally agrees with the characterizations of Level 3 on this point. 

At the outset, we concur with Level 3 and Staff that this case is not an arbitration 
within the meaning of Section 252 of the federal Telecommunications Act.40 
Furthermore, the “opt-in” provision for such interconnection agreements is similarly 
inappli~able.~’ Section 9-250 does apply to the State law claims brought in this matter, 
however, and requires abatement of the  violation^.^^ 

NT argues that Section 9-250 is a basis for the Commission to impose its 
preferred agreement on Level 3, and it suggests that its Traffic Termination Agreement 
with Time Warner is a useful template. This approach is problematic for three reasons: 
it resembles a Section 252 arbitration; it is substantially similar to the opt-in approach 
just rejected; and, even if legally permissible, there is insufficient information of record to 
weigh whether such terms are genuinely appropriate to the relationship between NT 
and Level 3. 

Instead, this Order imposes several mandates to abate the underlying violations, 
but ultimately leaves certain elements for further negotiation by the parties. These 
mandates are intended to confine the scope of the negotiation to just and reasonable 
charges and practices, thereby addressing the requirements of Section 9-250, without 
transforming the instant case into a federal Section 252 arbitration. By remaining 
limited, this approach also recognizes that the parties are in a better position than the 
Commission to craft the details of their business relationship, and it accords them some 
flexibility to do the same. 

See Review of the Section 257 Unbundling Obligations of Incumbent Local Exchange Carriers, CC 
Docket 01-338, Second Report and Order, FCC 04-164,712 {rel. July 13, 2004). Level 3 also argues that 
NT reached a different arrangement with another ILEC, but that argument is, in essence, Level 3 
attempting to opt in to a single payment term of an outside agreement. As such, that argument also must 
be rejected. 

39 See 47 U.S.C. 252(b). 

40 See generally 47 U.S.C. 252(b). 

41 See 47 U.S.C. 252(i) 

220 ILCS 519-250. (“Whenever the Commission, after a hearing had upon its own motion or upon 
complaint, shall find that the rates or other charges ... or that the rules, regulations, contracts, or practices 
.., are unjust, unreasonable, discriminatory or preferential, or in any way in violation of any provisions of 
law ... the Commission shall determine the just, reasonable or sufficient rates [etc.] and shall fix the same 
by order”). 

38 
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Therefork, NT and Level 3 shall observe the following provisions in their business 
relationship. First, as discussed supra, Level 3 shall continue to accept a direct physical 
interconnection by which NT delivers traffic to level 3 for termination until a further 
order from the Commission, and for at least as long as Level 3 maintains 'a direct 
physical interconnection by which it delivers traffic to NT for transiting. 

' 

Second, Level 3 shall not require NT to p a i  or collect reciprocal compensation I ' 

for traffic not originated by NT. 

Third, Level 3 shall not require NT to pay any fee or other compensation, either 
on a per-minute basis or otherwise, for traffic delivered to level 3 for termination on the 
Level 3 network. 

Fourth, NT shall continue to provide to Level 3,sufficient call detail such that 
Level 3 can bill the originating carrier for reciprocal compensation purposes. 

Fifth, if the parties'are unable to reach an agreement on a contract that sets forth 
the terms and conditions for their commercial relation$hip, the interconnection shall 
continue based upon the status quo in effect between the parties on January 30, 
2007.43 

, 

Remedies 

NT seeks the following remedies: a declaration that Level 3 has violated 
Sections 13-514, 13-702, and 9-250 of the Act; an order requiring Level 3 to 
interconnect with NT on just, reasonable, and nondiscriminatory terms and conditions 
no less favorable than those by which Level 3 accepts transit traffic from AT&T; 
attorneys fees and costs; and all further relief available under the Act. 

Section 13-516,of the Act provides certain remedies for violations of Section 13- 
51 4,44 including a cease-anddesist order,45 and attorney's fees and costs.47 
Section 13-515(g) mandates an assessment of the Commission's own costs related to 
the casead' 

Level 3 argues that Commission regulation of CLEC-to-CLEC interconnection is inconsistent with 
Section 252 of the federal Telecommunications Act. Separately, Level 3 argues that Section 252 does 
not apply to this proceeding--a point that no party contests. All of the alleged violations are of state 
statutes. Furthermore, interconnection was not an issue until Level 3 pursued an arrangement that was 
discriminatory against NT, 18 ot,her CLECs, and their customers. It is Level 3's behavior, which is anti- 
competitive and contrary to the public interest, that is the primary inlerest of the Commission in this case. 

45 2M ILCS 5/13-516(a)(I). 

46 220 ILCS 5/13-51 qa)(3). 

48 220 ILCS 5113-51Yg). 

43 

See generally 220 ILCS 5113-516. 44 

Id. 47 

12 



07-0277 

By a preponderance of the evidence, NT has established that the conduct of 
Level 3 at issue in this dispute violates Sections 13-514(1), 13-514(2), 13-514(6), and 
13-702, and, as such, is an impediment to competition and contrary to the public 
interest. There is no separately discernable violation of Section 9-250; instead, that 
Section requires certain attributes in the ongoing business retationship. The cease-and- 
desist order will be included, consistent with the findings herein, and will reflect the 
mandates set forth under Section 9-254, There will be no award of monetary damages 
at this times4' 

The remaining issue concerns the assessment of fees and costs. Illinois coulrs 
have stated that "it is well established that fee-shifting statutes are to be strictly 
construed and that the amount of fees to be awarded lies within the Commission's 
'broad discretionary  power^."'^' As noted, violations of Section 13-51 4 have occurred. 
NT therefore is entitled to an award of attorney's fees and costs5' based upon its 
'litigation success.52 

NT did indeed establish violations by Level 3 of Sections 13-514(1), 13-514(2), 
and 13-514(6), as well as 13-702. NT was less clear in its arguments and evidence for 
its Section 9-250 claim, and ultimately the remedies sought by NT under this Section 
were denied in part. Following the model used most recently in the Cbeyond case,53 the 
relative litigation success (for the sole purpose of assessing fees and costs) of NT is 
determined to be 8O%, heavily wei hted upon NT's prosecution of Sections 13-514(1), 
13-514(2), 13-514(6), and 13-702p4 Accordingly, Level 3 is assessed 80% of NT's 
attorney's fees and costs. Level 3 also is assessed 90% of the Commission's costs, 
consisting of all of its own half, and 80% of NT's half. NT is assessed the 10% balance 
of the Commission's costs, consisting of the remaining 20% of its half of the costs. 

CONCLUSION 

Based on the foregoing, we find that: 

'' This is included for completeness pursuant to Section 13-51qaK3). No damages were quantified in 
the Complaint. From the record, it appears that any such damages only would accrue if Level 3 were to 
actually disconnect NT, which it has not done 10 date. 

50 Globalcom, lnc. v. 111. Commerce Comm'n, 347 lll.App.3d 592,618 (1" Dist. 2004). 

220 ILCS 5/13-516(a)(3) (the Commission "shall award" such fees and costs). 

See Globalcom, lnc. v. Ill. Commerce Comm'n, 347 III.App.3d 592, 618 (1" Dist. 2004); Cbeyond 
Commun's, LLP v. Ill. Bell Tel. Co., Dockets 05-0'l54/05-0156/05-05-0174 (cons.) (June 2, 2005), at 43- 
44; Globalcom, Inc., v. 111. Bell Tel. Co., Docket 02-0365 (Order on Rehearing, Oec. 1 1 ,  2002), at 50-51, 

See Cbeyond Commun's, LLP v. Ill. Bell Tel. Co., Dockets 05-0154/050156/05-05-0174 (cons.) (June 
2,2005), at 43-45. 

See id. at 45. (Such award is an approximation of NT's litigation success. "Absolute precision 
regarding this quantification is simply not practicable.") 

51 

52 

53 

54 

13 



07-0277 

Neutral Tandem, Inc. and Neutral Tandem-Illinois, LLC own, control, 
operate, or manage, for public use: property or equipment for the 
provision of telecommunications services in Illinois and, as such, 
are telecommunications carriers within the meaning of Section 13- 
202 of the Act; 

Level 3 Communications, LLC owns, controls, operates, or 
manages, for public use, property or equipment for the provision of 
telecommunications services in Illinois and, as such, is a 
telecommunications carrier within the meaning of Section 13-202 of 
the Act; 

the Commission has jurisdiction of the parties hereto and the 
subject matter hereof; 

the recitals of fact and conclusions reached in the prefatory portion 
of this Order are supported by the record and are hereby adopted 
as findings of fact and conclusions of law; and 

the remedies set forth above should be adopted to address the 
violations of Section 13-514 and 13-702 of the Public Utilities Act. 

IT IS THEREFORE ORDERED that Level 3 Communications, LLC cease and 
desist from its threat to disconnect or otherwise disrupt the direct physical interconnection 
with Neutral Tandem, Inc. and Neutral Tandem-Illinois, LLC, by which Neutral Tandem, 
Inc. and Neutral Tandem-Illinois, LLC deliver traffic to Level 3 Communications, LLC. 

IT IS FURTHER ORDERED that Level 3 Communications, LLC cease and desist 
from requiring Neutral Tandem, Inc. and Neutral Tandem-Illinois, LLC to pay or collect 
reciprocal compensation for traffic not originated by Neutral Tandem, Inc. and Neutral 
Tandem-Illinois, LLC, or to pay any fee or other compensation, either on a per-minute 
basis or otherwise, for traffic delivered to Level 3 Communications, LLC for termination 
on its network. 

IT IS FURTHER ORDERED that Level 3 Communications, LLC cease and desist 
from any act discussed and found herein to violate Sections 13-514 or 13-702 of the 
Public Utilities Act. 

IT IS FURTHER ORDERED that Neutral Tandem, Inc. and Neutral Tandem- 
Illinois, LLC shall continue to provide to Level 3 Communications, LLC sufficient call 
detail such that level 3 can bill the originating carrier for reciprocal compensation 
purposes. 

IT IS FURTHER ORDERED that, if the parties are unable to reach an agreement 
on a contract that sets forth the terms and conditions for their commercial relationship, 

14 
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that the exchange of traffic shall continue based upon the status quo in effect between 
the parties on January 30,2007. 

IT IS FURTHER ORDERED that Level 3 Communications, LLC pay 80% of the 
I attorney’s fees and costs of Neutral Tandem, Inc. and Neutral Tandem-Illinois, LLC, as 
well as 90% of the Commission’s costs incurred in this proceeding as prescribed by 
Sections 13-515 and 13-516 of the Public Utilities Act. 

IT IS FURTHER ORDERED that Neutral Tandem, Inc. and Neutral Tandem- 
Illinois, LLC pay the remaining 10% of the Commission’s costs incurred in this 
proceeding as prescribed by Section 13-515 of the Public Utilities Act. 

IT IS FURTHER ORDERED that, subject to the provisions of Sections 10-1 13 and 
13-515(d)(8) of the Public Utilities Act and 83 111. Adm. Code 200.880, this Order is final; it 
is not subject to the Administrative Review Law. 

So ordered this 25th day of June, 2007. 

Ian Brodsky, 
Administrative Law Judge 

15 



STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

At a session of the Public Service 
Commission held in the City of 

Albany on June 20, 2007 

COMMISSIONERS PRESENT: 

Patricia L. Acampora, Chairwoman 
Maureen F. Harris 
Robert E. C u r r y ,  Jr. 
Cheryl A. Buley 

CASE 07-C-0233 - Petition of Neutral Tandem - New York, LLC for 
Interconnection with Level 3 Communications and 
Request for Order Preventing Service 
Disruption. 

ORDER PREVENTING SERVICE DISRUPTION AND 
REQUIRING CONTINUATION OF INTERIM INTERCONNECTION 

(Issued and Effective June 22, 2007) 

BY THE COMMISSION: 

INTRODUCTION AND SUMMARY 
We initiated this proceeding to consider a complaint in 

which Neutral Tandem, Inc. - New York LLC (Neutral Tandem) asks 
that we require Level 3 Communications LLC (Level 3) to continue 
direct interconnection with Neutral Tandem, while Level 3 asks us 
to require a migration plan for orderly divestiture of Neutral 
Tandem’s customers in anticipation that we will allow Level 3 to 
discontinue the interconnection. The two f i rms  established their 
present direct interconnection pursuant to a transport agreement 
and two termination agreements. Level 3 unilaterally has 
canceled the termination agreements, after fulfilling the notice 
requirements prescribed in the agreements. 

relief provisionally by directing the parties to continue 
performing their respective obligations as if the canceled 
termination agreements remained in effect, pending the completion 
of a proceeding pursuant to Public Service Law (PSL) 5 9 7  if 
necessary to investigate the rates, charges, rules and 

In today’s order we grant Neutral Tandem‘s requested 



CASE 07-C-0233 

regulations under which the parties provide call transport and 
termination services to one another. We shall initiate the rate 
proceeding at our first regularly scheduled session after 90 days 
have elapsed from the date of this order, unless the parties 
execute a new termination agreement in the interim. 

FACTUAL AND PROCEDURAL BACKGROUND 
In New York and other states, Neutral Tandem maintains 

tandem switches which competitive local exchange carriers (CLECs) 
can use as an alternative to tandem switches owned by incumbent 
local exchange carriers (ILECs) such as Verizon New York Inc. 
Neutral Tandem provides this service to about 23  CLECs in New 
York. Level 3 or its affiliates likewise operate in New York and 
other states, as CLECs that transport local calls originated by 
their end-user customers and terminate local calls to those 
customers. Among telecommunications providers in the New York 
market, Neutral Tandem is unique in offering a competitive 
alternative to the ILEC's tandem switch, and in providing 
transport and termination services only to CLECs without having 
end-user customers of its own. 

Until the controversy that led to this proceeding, 
Neutral Tandem and Level 3 had been handling local calls in New 
York pursuant to three interconnection agreements between them. 
Under the first, which may be described as a "transport 
agreement," local calls that are originated by Level 3 ' s  end-user 
customers and routed through Level 3 can be directed to Neutral 
Tandem's tandem switch (instead of Verizon's) and thence to a 
CLEC. An economic incentive for Level 3 to use this arrangement 
is that Neutral Tandem offers Level 3 the transport service at a 
lower price than Verizon' s .  

executed in 2004, are described herein as "termination 
agreements'' and govern calls in the opposite direction. That is, 

The other two interconnection agreements, initially 
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the termination agreements specify terms whereby calls 
originating from a CLEC' and routed to Neutral Tandem's tandem 
switch can be directed to Level 3 (here again, bypassing the 
Verizon tandem switch) and thence to Level 3's end-user 
customers. One of the termination agreements with Neutral Tandem 
was executed by Level 3; the other was executed by Broadwing 
Communications LLC, and was inherited by Level 3 when it acquired 
Broadwing. For Level 3, the economic attraction of the 
termination agreements has been that Neutral Tandem pays Level 3 
compensation for calls governed by the agreements. Verizon, in 
contrast, would be under no similar obligation to Level 3 if the 
calls in question were handled by Verizon rather than Neutral 
Tandem; instead, under that scenario, Level 3 would be 
compensated only if it made the effort to collect reciprocal 
compensation from the originating CLECs. 

negotiated transport agreement, Later that day, Level 3 notified 
Neutral Tandem that Level 3 intended to discontinue negotiations 
on a new termination agreement and cancel one of the two 
preexisting termination agreements, viz., the one executed by 
Level 3. Shortly thereafter, Level 3 gave notice that it also 
would cancel the termination agreement executed by Broadwing. 
Without examining any negotiating positions undisclosed by the 
parties, the record is clear that a primary obstacle to 
negotiation of a new termination agreement has been the issue 
whether Level 3 should continue to receive compensation directly 
from Neutral Tandem (as Level 3 contends) or should  be relegated 
to its right of reciprocal compensation from the CLECs (as 
Neutral Tandem contends). 

of the termination agreements, Level 3 gave Neutral Tandem 30 
days' notice of its intent to cancel. The later of the two 

On January 31, 2007, the parties executed a newly 

In accordance with the cancellation provisions in each 

' For the present discussion, a CLEC in the situation governed 
by the termination agreement can be said to "originate" the 
calls in question--in the sense that the call originates on 
that CLEC's network--although of course the call initially 
originates from an end user. 
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resulting expiration dates was March 23, 2007, which Level 3 then 
extended voluntarily (as to both termination agreements) through 
June 25, 2007 to allow time for a hearing and decision in this 
expedited proceeding. Meanwhile, both parties have continued to 
operate in accordance with the terms of the newly executed 
transport agreement and the preexisting, but canceled, 
termination agreements. 

assigned Administrative Law Judge have included, most notably, 
Neutral Tandem's complaint and petition in which it seeks an 
order requiring interconnection and preventing service 
disruption; Level 3 's  motions to dismiss the complaint and compel 
Neutral Tandem to prepare a migration plan in anticipation of 
dismissal;2 and prefiled testimony by both parties, which was 
examined in an evidentiary hearing. 

The parties' numerous filings to the Commission or the 

ARGUMENTS AND CONCLUSIONS 
Jurisdiction 

The threshold question, broadly stated, is whether we 
have jurisdiction to grant Neutral Tandem's request for direct 
interconnection with Level 3. If not, then our obligation to 
ensure the continuity of safe and adequate service would require 
that we direct Neutral Tandem to implement an orderly migration 
plan as Level 3 proposes. For the following reasons, however, we 
conclude that the requisite jurisdiction to grant Neutral 
Tandem's requested relief is established by the PSL and is not 
preempted by the Telecommunications Act of 1996. 

According to Neutral Tandem, its role as a transiting 
provider entitles it to direct interconnection with a CLEC such 
as Level 3 by operation of 16 NYCRR 605.2 (a) ( 2 )  , which provides 
that "interconnection into the networks of telephone corporations 
shall be provided for other public or private networks." In 

Consistently with the determinations in today's order, we 
formally deny Level 3 , s  dismissal motion, which the 
Administrative Law Judge previously denied by informal ruling. 
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response, Level 3 correctly observes that Rule 605.2(a) (2) never 
has been relied upon to require that a CLEC offer direct 
interconnection to an entity such as Neutral Tandem (as 
distinguished from an end user), Level 3 emphasizes that, if it 
ended the termination agreements at issue and ended Neutral 
Tandem's direct interconnection under those agreements, Neutral 
Tandem nevertheless would remain interconnected to Level 3 
indirectly via the Verizon tandem. Therefore, Level 3 argues, 
the interconnection requirement in Rule 605.2 (a) ( 2 )  would 
continue to be satisfied. 

As Neutral Tandem points out, however, we unquestionably 
have the authority to interpret our rules in a manner that "is 
not irrational or unreasonable. r r 3  Thus, Level 3's objection that 
Neutral Tandem's proposed interpretation is novel begs the 
question whether Rule 605.2(a) (2) may reasonably be read to 
require direct interconnection between Level 3 and Neutral 
Tandem, should we determine that direct interconnection would be 
a \\just, reasonable, adequate, efficient and proper" practice 
within the meaning of PSL 597(2) and a "suitable" connection 
method as required by §97(3). The question must be answered 
affirmatively. Under Level 3's  theory, the regulation's silence 
regarding "direct" interconnection would implicitly prevent our 
requiring anything more than indirect interconnection through the 
Verizon tandem, even though the regulation does not expressly 
preclude our requiring a direct interconnection. Thus, instead 
of construing Rule 605.2(a) ( 2 )  conventionally, i.e., as an 
implementation of statutory authority, Level 3's interpretation 
perversely would transform the rule into a constraint on our 
statutory authority to require direct interconnection in any 
instance where Level 3 refuses to offer it. 

Moreover, given Level 3 ' s  theory that Rule 605.2 (a) (2) 
requires interconnections only indirectly and only between a CLEC 

and the originating end users, Neutral Tandem is correct that it 
is self-contradictory for Level 3 to reject the notion of a 

3A~s'n of Cable Access Producers v. PSC, 1 AD3d 761, 763, 
767 NYS2d 166, 168 (3d Dept. 2003). 
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mandatory direct interconnection between Neutral Tandem and 
Level 3, as that is precisely the configuration that creates, 
between Level 3 and originating end users, the “indirect 
interconnection“ supposedly prescribed (according to Level 3) by 
Rule 605 .2 (a )  ( 2 ) .  

basic consideration, namely the scope of our authority pursuant 
to the statute from which any rule or ratemaking decision must be 
derived. Neutral Tandem properly invokes several relevant PSL 
provisions applicable to Level 3 as a telephone corporation (a 
characterization undisputed by Level 3 ) .  Thus, Neutral Tandem 
says, it must be granted direct interconnection with Level 3 
pursuant to the requirement in PSL 591 that a telephone 
corporation provide such “facilities as shall be adequate and in 
all respects just and reasonable.’’ Neutral Tandem cites also our 
responsibility to exercise \\general supervision” over all 
telephone companies and facilities (PSL §94(2)); to ensure that 
rates are not ”unjust, unreasonable or unjustly discriminatory ow 
unduly preferential or in anywise in violation of law” (PSL 
§ 9 7 ( 1 ) ) ;  to require just and reasonable rules, regulations, and 
practices, and adequate, efficient, proper, and sufficient 
equipment and service (PSL $ 9 7 ( 2 ) ) ;  and to require suitable 
connections or transfers at just and reasonable rates (PSL 
597 ( 3 )  1 . 

The argument over Rule 605.2 (a) (2) points to a more 

Assuming for the moment that nothing in the 
Telecommunications Act of 1996 preempts us from granting the 
relief sought by Neutral Tandem, and that direct interconnection 
between Neutral Tandem and Level 3 is shown to be necessary f o r  
the effective provision of telephone service (as contemplated in, 
e.g., the cited provisions of PSL §§ 91, 9 7 ( 2 ) ,  and 97(3)), 
Level 3 has provided no plausible basis for its claim that the 
requested relief would exceed our statutory authority. On the 
contrary, the PSL provisions cited above are designed to vest us 
with plenary jurisdiction comprehensive enough to include 
supervision of the terms and conditions of interconnection for 
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transport and termination services, to the extent consistent with 
federal law.4 

As noted, Level 3 misinterprets Rule 605.2(a) ( 2 )  as an 
implied prohibition against our requiring that Level 3 provide 
Neutral Tandem direct connection, as distinguished from indirect 
interconnection through the Verizon tandem. In a related 
argument, Level 3 says the Telecommunications Act of 1996 
preempts any state statute or regulation that otherwise might 
authorize us to order Level 3 to offer direct interconnection. 
Level 3 argues that the 1996 Act, like Rule 605.2, bars us from 
requiring direct interconnection because the Act, in 47 USC 
§251(a) (11, provides that every carrier has a duty to 
"interconnect directly or indirectly with other carriers" 
(emphasis added). Accordingly, says Level 3, the Federal 
Communications Commission (FCC) has described indirect 
interconnection as "a form of interconnection explicitly 
recognized and supported by" the 1996 Act.5 Level 3 further 
notes that Rule 605.2(a) ( 2 )  antedates the 1996 Act, as if to 
imply that the rule cannot be reconciled with the 1996 regulatory 
framework. 

That the 1996 Act recognizes indirect interconnection 
does not imply that the Act forecloses direct interconnection 
when the latter is more appropriate. The network configuration 
contemplated in the Act is one that provides the originating CLEC 
and its end users the opportunity to choose their preferred 
routing based on consideration of all relevant factors such as 
cost, reliability, and efficiency. As Level 3 itself, has argued 
to the Federal Communications Commission (FCC), "it is always the 
option of the carrier with the financial duty for transport 
[i.e., the originating CLEC] to choose how to transport its 

As an illustration of our exercise of such jurisdiction, 
Neutral Tandem cites Case 00-C-0789, Omnibus Interconnection 
Proceeding, Order Establishing requirements for the Exchange 
of Local Traffic (issued December 22, 2000). 
In the Matter of Developing a Unified Intercarrier 
Compensation Regime, CC Docket No. 01-92, Further Notice of 
Proposed Rulemaking, 20 FCC Rcd 4685, 4740 (¶125) (rel. 
March 3 ,  2005). 
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traffic,” as among “direct interconnection . . . via its own 
facilities, [via] the terminating carrier‘s facilities, or via 
the facilities of a third party.”6 

Level 3’s interpretation of Rule 605.2 (a) ( 2 ) ,  Level 3’s 
interpretation of the 1996 Act would perversely transform the 
options assured the originating CLEC under 47  USC §251(a) (1) into 
a supposed power on Level 3 ‘ s  part to dictate that the 
originating CLEC cannot choose direct interconnection with 
Level 3. And, j u s t  as in its mistakenly restrictive 
interpretation of Rule 605.2(a)(2), Level 3 would read out of the 
1996 Act the option of direct interconnection between Neutral 
Tandem and Level 3 even though such direct interconnection 
results in “indirect interconnection,‘’ which Level 3 says the Act 
requires, between Level 3 and originating CLECs‘ end users. 
Because Level 3 ’ s  reading of 5251 (a) (1) would enable Level 3 to 
compel these results in disregard of the principle that 
originating C L E C s  may choose how to route their traffic, Level 3 
errs in asserting that 5 2 5 1  (a) (1) , properly construed, preempts 
our requiring direct interconnection between by Neutral Tandem 
and Level 3 pursuant t o  the PSL and Rule 605.2(a) (2). 

direct interconnection, as discussed; the Act also affirmatively 
preserves our obligation to do so, when effective provision of 
service requires it, as part of our role in supervising 
interconnection arrangements under PSL §§ 91, 94, and 97. 
According to 4 7  USC 5 2 5 1  (d)  ( 3 )  (A) , federal regulation must not 
prevent a state commission from establishing interconnection 
requirements otherwise consistent with the Act. Thus, even 
though indirect interconnection may, in the proper circumstances, 
satisfy a general duty of interconnection established in 
§251(a)  (l), the Act does not preclude our requiring direct 
interconnection when that option is more reasonable and therefore 
is necessary for the discharge of our obligations under state 

Reply Comments of the Missoula Plan Supporters, CC Docket 
No. 01-92 (February 1, 2 0 0 7 ) ,  p. 26. 

In this proceeding, however, as we have noted regarding 

Indeed, the 1996 Act not only allows us to require 

6 
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7 law. Similarly, to the extent consistent with the Act, 47 USC 
§261(b) authorizes the enforcement of preexisting state 
regulations (such as Rule 605.2 (a) (2) , insofar as applicable) ; 
and §261(c) authorizes us to impose new requirements for 
furtherance of competition in the provision of exchange access. 
As noted below, a major benefit of direct interconnection between 
Neutral Tandem and Level 3 is that it promotes such competition. 
Thus, 47 USC §§ 251 and 261 provide further assurance that we can 
act consistently with federal law in requiring the parties to 
maintain their present interconnection. 

Network Design and Public Policy Objectives 

our statutory authority to require that Level 3 continue 
providing Neutral Tandem direct interconnection, the next issue 
is whether such a requirement would serve the interests entrusted 
to us under the PSL. In other proceedings, the Commission or our 
staff already has answered that question in the affirmative, and 
Level 3 has not persuasively demonstrated the contrary in this 
case. 

Having determined that 47 USC §251(a)(1) does not limit 

Direct interconnection between Neutral Tandem and 
Level 3 enables Neutral Tandem to maintain its independent tandem 
switch as a viable alternative to Verizon's. The availability of 
an independent tandem in turn furthers the development of 
facilities-based competition among wireless, cable, and landline 
telephony, by offering the providers of all such services an 
economically advantageous alternative to the Verizon tandem. 
According to Level 3 ,  the volume of traffic it receives from 
Neutral Tandem is insufficient to make direct interconnection 
with Neutral Tandem a more cost-effective configuration, as 

The 1996 Act recognizes that we may need to decide how 
interconnections should be structured in the course of rate 
arbitration between an ILEC and a CLEC. 47 USC §§ 252(c),(d) 
Although this case does not involve an ILEC, it involves a 
similarly inseparable interrelationship between the 
reasonableness of interconnection methods and the 
reasonableness of the rates charged for those 
interconnections. 

1 
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compared with receiving the same traffic indirectly from Neutral 
Tandem through the Verizon tandem, However, the record shows 
that Neutral Tandem sends Level 3 a volume of traffic about 180 
times greater than the DS-1 level, and we have found the latter 
sufficient to justify maintenance of dedicated transport capacity 
on the part of a terminating CLEC such as Level 3 . '  

For originating CLECs, the ability to choose the more 
cost effective tandem service, as between Neutral Tandem's and 
Verizon's competing services, creates an opportunity for cost 
savings and optimum efficiency. The resulting mitigation of the 
CLECs' cost of service tends to enhance competition among CLECs, 
minimize the costs recovered through end users' rates, and 
encourage additional investment in facilities-based services, 
consistently with the similar objectives we have cited in 
supporting the principles of open network architecture and 
comparably efficient interconnection. 9 

In addition, the redundancy resulting from alternative 
tandem switching options enhances the diversity and reliability 
of the public switched telephone network. These objectives have 
consistently been recognized on several occasions, particularly 
as a response to lessons of the September 11, 2001 attacks and 
Hurricane Katrina." 
redundancy on the basis that Neutral Tandem's tandem switch is 
just as vulnerable as other CLECs' facilities sharing the same 
physical location with Neutral Tandem's, even an arrangement 
where Neutral Tandem and CLECs collocate provides clear diversity 

While Level 3 disputes the benefits of 

8 

9 

10 

Case 00-C-0789, supra, Order Establishing Requirements f o r  the 
Exchange of Local Traffic (issued December 22, 2000). 
See, e.g., Case 88-C-004, Interconnection Arrangements, Open 
Network Architecture, and Comparably Efficient 
Interconnection, Opinion No. 89-28 (issued September 11, 
1989), a t  pp. 7-8. 
Petition of Neutral Tandem, Inc. for Interconnection with 
Verizon Wireless, WC Docket No. 06-159, Reply Comments of 
NYSDPS (filed September 25, 2006); Case 03-C-0922, Telephone 
Network Reliability, Order Instituting Proceeding (issued 
July 21, 2003); DPS Staff White Paper (issued November 2, 
2002) * 
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and reliability advantages as compared with relying only on an 
ILEC‘s tandem switch maintained solely at the ILEC’s location. 

Tandem would create potential impediments to competition, by 
enhancing Level 3 ’ s  capacity to act as a bottleneck between its 
end users and CLECs if the CLEC chooses Neutral Tandem‘s tandem 
switch over Verizon’s. While Level 3 argues that any 
interference with originating CLECs’ access through Neutral 
Tandem to Level 3 ’ s  end users would violate Level 3 ‘ s  own 
business interests, Neutral Tandem has shown that Level 3 has 
allowed incoming traffic to be disrupted in analogous situations 
in the past. Level 3 ’s  potential bottleneck function becomes an 
ever greater concern insofar as Level 3 may seek to provide 
tandem switch service in competition with Neutral Tandem. 

Conversely, denial of the relief sought by Neutral 

Remedies 
The final question--albeit the primary one, evidently, 

in the parties‘ negotiations--is whether to credit Level 3 ‘s  
argument that, even if the public policy benefits of the present 
network configuration are more substantial than Level 3 concedes, 
they cannot justify an order compelling Level 3 to offer Neutral 
Tandem a termination agreement under which Level 3 serves Neutral 
Tandem free of charge, A corollary issue is Neutral Tandem‘s 
claim that Level 3 ,  by insisting on payment, is attempting to 
extract terms that would be discriminatory or potentially 
anticompetitive. We view these claims as arguments that address 
neither the scope of our jurisdiction nor the merits, from a 

policy standpoint, of requiring direct interconnection pursuant 
to our authority under PSL §§ 97 ( 2 )  and ( 3 ) .  Rather, they 
implicate only the question of just and reasonable pricing under 
597, which is a conventional ratemaking issue to be resolved 
through the ratemaking process prescribed in PSL 597(1). It is 
for that reason that we will initiate a rate proceeding if the 
parties do not negotiate a new agreement. 

In a rate case, as in negotiations, relevant 
considerations might include (among other things) whether 
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Level 3 's  access to reciprocal compensation from CLECs is an 
adequate substitute f o r  direct payments from Neutral Tandem; 
whether the parties' transport and termination agreements should 
be considered independently or in combination when assessing the 
reasonableness of the rates they establish relative to the 
obligations and benefits they confer on each party; and, if the 
agreements are t o  be considered in combination, whether the terms 
established in the present transport agreement should be modified 
so that the agreements collectively will yield results that are 
just and reasonable overall.'' 
have yet to be examined in a future phase of this proceeding, it 
would be premature to determine whether any particular level of 
compensation (or the absence of compensation) renders a 

termination agreement unreasonable as Level 3 claims. 
The parties have offered conflicting testimony regarding 

the extent, if any, to which cancellation of the present direct 
interconnection would disrupt traffic currently routed to Level 3 
through Neutral Tandem. According to Neutral Tandem, an orderly 
transition would require six months. Level 3 seems t o  assert 
that a nearly instantaneous transition could be managed through 
the use of emergency facilities that link the Verizon tandem to 
Level 3, and adds that any disruption would be the product of 
Neutral Tandem's own failure to anticipate an adverse decision in 
this proceeding. 

demonstrated sufficiently that an order requiring immediate 
cancellation of the present interconnection would not be 
consistent with the sound exercise of our supervisory authority 
under the PSL. Moreover, cancellation would be unreasonably 
disruptive under the best of circumstances because our objective 
at this stage of the proceeding is to initiate further 

As long as such considerations 

We find that the risk of disruption has been 

A full rate proceeding, if any, also would be the more 
appropriate forum in which to consider (if necessary) the 
allegations that certain rates and practices are 
discriminatory or otherwise improper, as the parties have 
discussed in a series of late, unauthorized pleadings filed 
May 23, 2007 and subsequently. 
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negotiations and thus obviate a contested rate proceeding. It 
would make little sense to suspend the present interconnection in 
anticipation that it will be reinstituted as soon as the terms 
and conditions of a new termination agreement have been 
established. 

Accordingly, we are directing the parties to continue 
operating in accordance with their preexisting transport and 
termination agreements, provided however that payments pursuant 
to those agreements after the date of this order will be subject 
to adjustment, by reparation, credit, or refund,l* should we find 
at the conclusion of a rate proceeding that such payments were 
insufficient or excessive. By postponing the commencement of a 
rate proceeding until our first session 90 days after issuance of 
today’s order, we intend to provide the parties a reasonable 
opportunity to negotiate new rates and thus avoid the resource 
expenditure that would result from a litigated rate case. 

Although Level 3 proposes that we direct Neutral Tandem 
to pay an interim rate of $0.0007 per minute of use for 
termination service, that rate would be inconsistent with the 
objectives of today’s order because it avowedly is designed to 
encourage Neutral Tandem to stop offering tandem switching 
service. Instead, by letting interim rates remain at the same 
level that the parties themselves negotiated at arms‘ length in 
the preexisting agreements, we ensure that the rates will be 
sufficiently reasonable as a proxy, subject to retrospective 
adjustment, for permanent rates subsequently established in a 
rate case. As should be obvious from the foregoing discussion, 
we have not thereby determined that a permanent termination 
agreement would be inherently unreasonable either if it exempted 
Neutral Tandem from any payment, or if it required that Neutral 
Tandem pay a rate different from the amount payable under the 
preexisting agreements. 

See PSL §113(1). 12 
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The Commission orders: 
1. Neutral Tandem, Inc. - New York LLC (Neutral 

Tandem) and Level 3 Communications LLC (Level 3 )  are directed to 
maintain their current interconnections with each other in 
accordance with the transport agreement and the termination 
agreements described in this order. 

rates prescribed therein will remain in effect subject to 
adjustment for the period from the date of this order until the 
later of (a) the execution of a termination agreement to replace 
the canceled agreements under which Neutral Tandem and Level 3 
currently operate, or (b) completion of a rate proceeding to 
consider the parties' rates for transport and termination 
services. 

2 .  Order Clause 1 above will remain in effect, and the 

3. This proceeding is continued but, upon completion, 
shall be closed in the Secretary's discretion. 

By the Commission, 

( SIGNED) JACLYN A. BRILLING 
Secretary 
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DECISION 

I.  INTRODUCTION 

A. BACKGROUND OF THE PROCEEDING 

By petition received on February 28, 2007 (Petition), Neutral Tandem, Inc. 
(Neutral Tandem) requested the approval of the Department of Public Utility Control 
(Department) of an interconnection agreement and also requested that an interim 
Decision pursuant to @16-247a, 16-247b and 16-247f of the General Statutes of 
Connecticut (Conn. Gen. Stat.) be issued. Specifically, Neutral Tandem requested that 
the Department establish interconnection terms and conditions for the continued 
delivery of tandem transit traffic from Neutral Tandem to Level 3 Communications LLC 
(Level 3) and issue an interim Decision directing Level 3 not to block traffic carried 
under existing interconnections while the Petition was pending. 

6. CONDUCT OF THE PROCEEDING 

In order to facilitate its investigation, the Department, on March 29, 2007, sought 
written comments from interested persons addressing the Petition, including but not 
limited to, the applicability of federal and Connecticut law relative to interconnection and 
commercial agreements as they apply to Neutral Tandem and Level 3 and the 
Department's authority in approving those agreements; the alternative administrative 
vehicles (e.g., tariffs) for interconnection and/or commercial agreements that the 
Department might employ to provide the terms and conditions for interconnection 
between Neutral Tandem and Level 3; the compensation arrangements for originating 
and terminating traffic over the Neutral Tandem and Level 3 networks in Connecticut; 
and the status of similar Neutral Tandem petitions filed in other states. 

On March 30, 2007, Level 3 submitted a Motion to Strike Petition of Neutral 
Tandem (Motion to Strike). On April 24, 2007, the Department ruled that the public 
interest was best served by holding the Motion to Strike in abeyance until the final 
Decision in this proceeding, thus preserving all legal issues raised by Level 3 in its 
Motion to Strike, and allowing the docket to continue in parallel with proceedings in 
other states. 

By Notice of Hearing dated April 25, 2007, a public hearing on this matter was 
convened at the Department's offices, Ten Franklin Square, New Britain Connecticut 
06051 on May 7,2007, at which time it was closed. 

The Department issued a draft Decision in this matter on June 7, 2007. All 
parties were afforded the opportunity to submit written exceptions and present oral 
argument concerning the draft Decision. 

C. PARTIES 

The Department recognized Neutral Tandem-New York, I South Wacker Drive, 
Suite 200, Chicago, Illinois 60606; Level 3 Communications, LLC, 1025 Eldorado 

, . .  
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Boulevard, Broomfield Colorado 80021 ; and the Office of Consumer Counsel, Ten 
Franklin Square, New Britain, Connecticut 06051 as parties to this proceeding. 

II. DEPARTMENT ANAYLSIS 

Neutral Tandem has requested that the Department (1 ) establish interconnection 
terms and conditions for the continued delivery of tandem transit traffic to Level 3 
Communications,’ and (2) issue an interim order directing Level 3 not to block traffic 
terminating from Neutral Tandem over the parties’ existing interconnections while the 
Petition is pending.2 

Neutral Tandem states that for over two years, it has interconnected with Level 3 
in Connecticut and other states pursuant to negotiated contracts. Recently, Level 3 
informed Neutral Tandem that it was terminating their contracts that enabled Neutral 
Tandem to deliver tandem transit traffic to Level 3, because Level 3 did not believe their 
terms were sufficiently advantageous to Level 3. Neutral Tandem also states that to 
date, efforts to negotiate new contracts have been unsuccessful. Accordingly, Neutral 
Tandem has requested that the Department enforce the interconnection mandates of 
Connecticut law, by establishing prospective terms and conditions under which Neutral 
Tandem and Level 3 would continue to interconnect for the delivery of tandem transit 
traffic to Level 3.3 

In addition, Neutral Tandem contends that Level 3 plans to terminate their 
agreements as of March 23, 2007, which could lead to service disruption for the carriers 
that utilize Neutral Tandem’s tandem transit service in Connecticut, as well as those 
carriers’ end-user customers. To prevent these service disruptions, Neutral Tandem 
requests that the Department issue an interim order directing Level 3 to maintain the 
parties’ existing interconnections pending resolution of the Petition.4 

In its response to the Petition, Level 3 argues that Neutral Tandem seeks to 
radically alter the existing interconnection methodology between nondominant 
competitive local exchange carriers (CLEC). Specifically, Level 3 maintains that Neutral 
Tandem has requested the Department to mandate, without any legal basis, that 
CLECs must directly, rather than indirectly interconnect with each other on rates, terms 
and conditions mandated by the Department, rather than through commercial 
negotiations, including requiring that each CLEC perform the termination function 
without any compensation from the directly interconnected CLEC. Level 3 also 
maintains that Neutral Tandem seeks to directly interconnect with Level 3. Additionally, 
Level 3 claims that other CLECs would then be indirectly interconnected with Level 3 via 
the voluntary tandem transit service function being offered by Neutral Tandem. Level 3 
further claims that if Neutral Tandem is given the right to demand direct interconnection, 

Tandem transit traffic refers to the intermediary switching of local and other non-access traffic that 
originates and terminates on the networks of different telecommunications providers within a local 
calling area. Petition, p. 1. 

2 u .  
3 u. 
4 Id., p. 2. 
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then every CLEC would be allowed to demand the same treatment from every other 
CLEC.5 

Consequently, Level 3 concludes that the fundamental legal issued raised by the 
Petition is whether the Department has the statutory authority to and should (1) compel 
a CLEC to directly interconnect with another CLEC, and (2) require Level 3 to transport 
and terminate transit traffic without adequate compensation.6 

The issue of transit traffic is not new to the Department. For example, in its 
January 15, 2003 Decision in Docket No. 02-01-03 Petition of Cox Connecticut Telcom, 
L.L.C. for tnvestiqation of the Southern New England TeleDhone Companv’s Transit 
Service Cost Studv and Rates, the Department addressed the offering of transit traffic 
service by the Southern New England Telephone Company (Telco), Connecticut’s 
major incumbent local exchange company (ILEC) and the CLECs’ purchase of that 
service from the Telco. In that Decision, the Department required in part that the Telco 
offer, in addition to its existing transit traffic service offering, another transit service 
which did not include a “bill clearinghouse” function. The January 15, 2003 Decision did 
not prohibit the offering of a bill clearinghouse function nor did it address direct or 
indirect interconnection or the issues from which Neutral Tandem seeks relief from in 
this proceeding. 

In support of the Petition, Neutral Tandem also cites to Conn. Gen. Stat. $§I& 
247a, 16-247b(b) and 16-247f.7 The Department is not persuaded by Neutral Tandem’s 
reliance on Conn. Gen. Stat. $16-247b(b). While it is true that this statute requires 
telephone companies to provide “reasonable nondiscriminatory access and pricing to all 
telecommunications services . . .” the Department finds this statute does not apply here 
because Level 3 is not a telephone company as defined by Conn. Gen. Stat. $16- 
‘l(a)(23). In particular, Level 3 does not provide “one or more noncompetitive or 
emerging competitive services.”8 Rather, Level 3 (and Neutral Tandem) are considered 
a telecommunications company9 or certified telecommunications provider.10 
Consequently, Conn. Gen. Stat. § I  6-247b(b) does not apply.11 

The Department also finds that Conn. Gen. Stat. 516-247f also does not apply. 
Conn. Gen. Stat. S16-247f merely provides for the classification of and tariffing 
requirements for telecommunications services. It does not provide for the regulatory or 
interconnection relief sought by the Petition. 

Level 3 Motion to Strike, pp. 1 and 2. 
6 Id., p. 2 .  
7 Petition, pp. 3, 9-12. 

Conn. Gen. Stat. §16-l(a)(23). 
Conn. Gen. Stat. §16-1(a)(25). 

lo Conn. Gen. Stat. $1 6-1 (a)(38). 
The distinction between a “telephone company” and a “telecommunications company” or “certified 
telecommunications provider” is not mere pedantry. A “telephone company” is among the list of 
companies included in the definition of a “public service company” (Conn. Gen. Stat. § 16-l(a)(4)), and 
thus may charge rates for noncompetitive and emerging competitive services only in accordance with 
traditional regulation pursuant to Conn. Gen. Stat. $1 6-19 or alternative regulation pursuant to Conn. 
Gen. Stat. S16-247k. 
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However, Conn. Gen. Stat. S16-247a does provide the Department with the 
ability to facilitate the development of competition for all telecommunications services 
within the state. While this statute may provide the Department with the requisite 
authority to address this issue, the evidentiary record does not warrant Department 
intervention at this time. In particular, the record does not demonstrate that there has 
been a good faith effort by the parties to resolve this matter. Consequently, the 
Department will not decide this matter now, but will direct the parties to continue their 
negotiations to develop a settlement that produces a nondiscriminatory commercial 
agreement governing the delivery of tandem transit traffic. The Department encourages 
the parties to resolve this matter quickly so that Neutral Tandem’s customers are not 
disadvantaged by the absence of a commercial agreement governing the delivery of this 
traffic. 

The Department will permit the parties until November 1, 2007, to conduct their 
good faith negotiations. If Neutral Tandem and Level 3 are unable to produce a 
commercial agreement, the parties will be required to report to the Department at that 
time detailing those negotiations. 

111. CONCLUSION AND ORDERS 

A. CONCLUSION 

The record of this proceeding does not demonstrate that there has been a good 
faith effort on behalf of the parties to resolve this matter. Consequently, the Department 
will not decide this matter, but will direct the parties to continue their negotiations to 
develop a settlement that produces a nondiscriminatory commercial agreement. The 
Department encourages the parties to resolve this matter quickly so that Neutral 
Tandem’s customers are not disadvantaged by the absence of a commercial agreement 
governing service. 

8. ORDERS 

1. Neutral Tandem and Level 3 shall continue good faith negotiations to produce a 
commercial agreement. 

2. In the event that the Neutral Tandem and Level 3 are successful in producing a 
commercial agreement they shall inform the Department within 15 business days 
of that agreement. 

3. Neutral Tandem and Level 3 shall, no later than November 15, 2007, report to 
the Department concerning their negotiations to produce a commercial 
agreement. 
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DOCKET NO. 24844-U: Petition of Neutral Tandem Inc. for Interconnection with 
Level 3 Communications and Request for Emergency Relief: Consideration of 
Staffs Recommendation. (Shaun Rosemond, Dan Walsh) 

I. Background 

On March 2,2007, Neutral Tandem, Inc. (“Neutral Tandem”) petitioned the Georgia 
Public Service Commission (“Commission”) to: “ (1) establish interconnection terms and 
conditions for the continued delivery by Neutral Tandem of tandem transit traffic to Level 3 
Communications, Inc. and its subsidiaries (collectively “Level 3”); and (2) issue an interim order 
on an expedited basis directing Level 3 not to block traffic terminating from Neutral Tandem 
over the parties’ existing interconnections while this Petition is pending, so as to avoid disrupting 
the delivery of calls.” (Neutral Tandem Petition, p. 1) (footnotes omitted). 

At its April 3,2007 Administrative Session, the Commission adopted a Procedural and 
Scheduling Order. Consistent with the Procedural and Scheduling Order, Level 3 filed its 
Response to Petition, Motion to Dismiss Petition and Motion for Migration Plan (“Response”) on 
April 6,2007. On May 3,2007, the Commission held a hearing on the Petition, and received 
testimony and evidence from expert witnesses sponsored by both Neutral Tandem and Level 3. 

11. Summary of Staffs Recommendation 

Staff recommends that the Commission order Level 3 to interconnect directly with 
Neutral Tandem provided that Neutral Tandem pays Level 3’s reasonable costs of 
interconnection. Neutral Tandem should not be required to pay reciprocal compensation or an 
additional fee to Level 3 as a condition of the direct interconnection. The Commission is not 
preempted from requiring Level 3 to interconnect directly with Level 3. Level 3 is obligated 
under O.C.G.A. 4 46-5-1 64(a) to permit reasonable interconnection with Neutral Tandem. Given 
that Neutral Tandem is a transit provider, direct interconnection is necessary for interconnection 
to be reasonable. Under the condition that Neutral Tandem pays all of Level 3’s reasonable costs 
of interconnection, direct interconnection is reasonable for Level 3 as well. Level 3 does not 
require AT&T to pay reciprocal compensation when it transports traffic that originates on the 
network of another provider. There is not a reasonable basis for Level 3 to discriminate between 
Neutral Tandem and AT&T with regard to the provision of transit service. 

The reasoning behind Staffs conclusions is set forth in more detail below 

111. Positions of the Parties 

A. NEUTWTANDEM 

Neutral Tandem complains that Level 3 refbses to interconnect directIy with it unless 
Neutral Tandem pays Level 3 reciprocal compensation for traffic that originates on the networks 
of a carrier customer of Neutral Tandem and terminates on Level 3’s system, or if Neutral 
Tandem collects the reciprocal compensation payment from the carrier customer and passes it on 



to Level 3. Neutral Tandem charges that Level 3’s refusal to directly interconnect with it absent 
this condition violates the Georgia Telecommunications and Competition Development Act of 
1995 (“State Act”) O.C.G.A. 6 46-5-160 et seq., which requires local exchange companies to 
allow for reasonable interconnection and prohibits local exchange companies from 
discriminating in the provision of interconnection services. (See, O.C.G.A. 0 46-5-1 64(a) and 
(b)). Neutral Tandem states that Level 3 directly interconnects with AT&T as a tandem traffic 
provider, and therefore, should directly interconnect with Neutral Tandem. 

E. LEVEL3 

Level 3 rebuts the Petition with the following arguments: 

1) 

2) 

3) 

The State Act is preempted by the Federal Telecommunications Act of 1996 
(“Federal Act”), 47 U.S.C. 251 et seq. 
State Act only requires “reasonable” interconnection. It does not require direct 
interconnection. 
AT&T is an incumbent local exchange company (“ILEC”), and Neutral Tandem 
is not. Therefore, a reasonable basis exists for treating the two providers 
differently. 
Neutral Tandem is not providing an “interconnection service’’ as defined in the 
State Act; therefore the State Act cannot be construed to prohibit discrimination 
against it. 
Cost recovery arrangements proposed by Level 3 were intended to defray delivery 
costs borne by Level 3 as a result of the direct interconnection. 

4) 

5 )  

IV. Staffs Recommendation 

Staff recommends that the Commission order Level 3 to interconnect directly with 
Neutral Tandem provided that Neutral Tandem pays all of Level 3’s reasonable costs of 
interconnection. Neutral Tandem should not be required to pay or pass on reciprocal 
compensation payments to Level 3. Staff responds to the arguments raised by Level 3 as follows: 

1. Preemption 

The Eleventh Circuit recently explained: 

[Tlhe Supreme Court has identified three types of preemption: (1) express 
preemption; (2) field preemption; and (3) conflict preemption. “Express 
preemption” occurs when Congress has manifested its intent to preempt 
state law explicitly in the language of the statute. If Congress does not 
explicitly preempt state law, however, preemption still occurs when federal 
regulation in a legislative field is so pervasive that we can reasonably infer 
that Congress left no room for the states to supplement it - this is known as 
“field preemption” or “occupying the field.” And even if Congress has 
neither expressly preempted state law nor occupied the field, state law is 
preempted when it actually conflicts with federal law. “Conflict 
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preemption,” as it is commonly known, arises in two circumstances: when it 
is impossible to comply with both federal and state law and when state law 
stands as an obstacle to achieving the objectives of the federal law. 

Cliff v. Pavco General American Credits, Inc., 363 F.3d 11 13, 1122 (1 lth Cir. 2004) (citations 
omitted). The fundamental question is the intent of Congress, as revealed in the language of the 
statute as well as the structure and purpose of the statute. a See also United Parcel Service. Inc. 
v. Flores-Galarza, 318 F.3d 323, 334 (lst Cir. 2003). 

Every preemption analysis “start[s] with the assumption that the historic police powers of 
the states are not superceded by federal law unless preemption is the clear and manifest purpose 
of Congress.” Cliff v. Pavco, 363 F.3d at 1122 citing Rice v. Santa Fe Elevator Corp., 33 1 US. 
218,230 (1947); see also Maryland v. Louisiana, 451 U.S. 725,746 (1981). This presumption 
also requires that any preemptive effect that is found to exist must be given a narrow application. 
Medtronic, Inc. v. Lohr, 5 18 US.  470,485 (1996). The power to pre-empt state law is “an 
extraordinary power.. .that we must assume Congress does not exercise lightly.’’ Id.; Gregory v. 
Ashcroft, 501 U.S. 452,460 (1991). The presumption against preemption is particularly 
appropriate where Congress has legislated in a field that has traditionally been regulated by the 
States, such as local telephone service. Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355 
(1 986). 

It does not appear that Level 3 is alleging express preemption of the State Act, and Staff 
is not aware of any provision in the Federal Act that provides that states are so preempted. The 
second type of preemption is field preemption, which as explained above, exists when federal 
regulation is so pervasive that Congress left no room for states to supplement it. Again, it is 
unclear as to whether Level 3 is asserting field preemption. Regardless, the express preservation 
in Section 261of state authority to implement state regulations that are non inconsistent with 
federal regulations defeats any such argument. 

Level 3 does assert “conflict” preemption in this instance. Level 3 claims that it is 
permitted under Section 251(a)(l) of the Federal Act to interconnect indirectly. (Level 3 
Response, p. 5) .  Level 3 characterizes Neutral Tandem’s Petition as “an impermissible attempt to 
circumvent the federally-mandated interconnection process . . .” Id. Level 3 argues that 
construing O.C.G.A. 9 46-5-164 to require Level 3 to interconnect directly with Neutral Tandem 
would conflict with its obligations under the Federal Act to interconnect directly or indirectly. 
(Level 3 Brief, pp. 9-10). 

Level 3 also argues that the Federal Act indicates Congressional intent to displace state 
regulatory authority to allow state commissions to mandate CLEC to CLEC direct 
interconnection. (Level 3 Brief, p. 13). Level 3 argues that the premise of the Federal Act is to 
leave CLEC to CLEC interconnection to the market. Id. at 14. Neutral Tandem argues that 
Section 251(a)(l) does not specify which party has the choice of direct or indirect 
interconnection or the circumstances of the interconnection. (Neutral Tandem Brief, p. 11). 
Neutral Tandem also argues that state authority to impose requirements that foster local 
interconnection and local competition is preserved by Section 261 of the Federal Act. Id, at 17, 
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citing to Michigan Bell Tel. Co. v. MCIMetro Access Transmission Serv.. Inc., 323 F.3d 348 (6th 
Cir. 2003). Neutral Tandem contends that its infrastructure investment provides valuable 
redundancy and resiliency to the Georgia telecommunications network. Id. at 21. Neutral 
Tandem also states its position would honor the “cost causer pays” principle. Id. at 22. In 
addition, Neutral Tandem argues that its presence provides a competitive alternative to AT&T as 
the transit traffic provider. Id. at 24. 

Staff does not agree with Level 3’s position that a decision that required it to directly 
interconnect with Neutral Tandem would conflict with the Federal Act. The first step in the 
analysis is to determine the obligations of CLECs under the Federal Act to interconnect. Section 
25 l(a)( 1) requires all local exchange carriers to ‘(interconnect directly or indirectly with the 
facilities and equipment of other telecommunications carriers.” Level 3’s apparent position is 
that this statutory provision is satisfied if a LEC agrees to do either. However, the statute does 
not say that the party from whom interconnection is being requested is permitted to demand its 
preferred form of interconnection and limit the type of interconnection to which the requesting 
party is entitled. 

Further, as discussed above, Section 261(b) and (c) preserve state authority to enforce or 
impose requirements on telecommunication carriers that are necessary to further competition, 
provided the requirement is not inconsistent with the Federal Act or FCC regulations to 
implement the Act, For the public policy goals cited to in Neutral Tandem’s brief and discussed 
herein, Staff concludes that requiring Level 3 to interconnect directly with Neutral Tandem is 
necessary to further competition. In Michigan Bell, the Sixth Circuit found that as long as state 
regulations do not prevent carriers from taking advantage of Sections 25 1 and 252 of the Federal 
Act, state regulations are not preempted. 323 F.3d at 358-59. For the reasons discussed above, 
Staff does not believe that requiring Level 3 to interconnect directly with Neutral Tandem would 
not prevent a carrier from taking advantage of Section 25 1 or 252. 

A review of the case law reIied upon by Level 3 in its case for preemption reveals that the 
authority does not apply to the relief sought in this case. For example, in Wisconsin Bell v. Bie, 
340 F.3d 441 (71h Cir. 2003), the seventh circuit found preemption where a state tariff required 
the ILEC to state a reservation price. The Court concluded that the Federal Act’s arbitration 
procedure was interfered with by the state requirement that effectively mandated that 
negotiations begin at the reservation price listed in the tariff. 340 F.3d at 445. The Court also 
found that the tariff would result in appeals being filed in state court as opposed to federal court 
as required in the Federal Act for appeals of state commission decisions under Section 252. Id. at 
445. Neither of those circumstances is present in this dispute. The Federal Act neither sets forth 
the detailed process for CLEC to CLEC arbitrations that it does for ILEC to CLEC arbitrations, 
nor does it require state commission decisions on CLEC to CLEC interconnection be appealed to 
federal court. 

In Pacific Bel1 v. Pac-West Telecomm., 325 F.3d 11 14 (9the Cir. 2003), the ninth circuit 
found a general rulemaking inconsistent with the Federal Act because it changed the terms of 
“applicable interconnection agreements” and contravened the provision that agreements have the 
force of law. 325 F.3d at 1127. An order requiring Level 3 to interconnect directly with Neutral 
Tandem under the terms set forth in Staffs recommendation would not change the terms of 
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applicable interconnection agreements or contravene the Federal Act’s provision that agreements 
have the force of law, 

Level 3 also relies upon the decision in MCI v. Illinois Bell, 222 F.3d 323 (7‘h Cir. 2000). 
(Level 3 Brief, p.11). However, the language cited to in Level 3’s brief is from the Court’s 
discussion of whether the state has waived its Eleventh Amendment immunity by participating in 
the Federal Act’s scheme, It is not discussing the issue of preemption. The question of state 
regulations that are necessary to further telecommunications competition and are not inconsistent 
with the Federal Act were not before the Court so there is no analysis of what type of state 
regulation would survive preemption. 

2.  Reasonable Interconnection 

Level 3 also argues that the State Act only requires reasonable interconnection; it does 
not require direct interconnection. (Level 3 Response, p. 11). However, whether “direct” or 
“indirect” interconnection is reasonable in a given instance is a determination for the 
Commission. 

Neutral Tandem is a provider of transit services. Its carrier customers use its service to 
transport calls that originate on one of their networks and terminate on the network of another. 
AT&T also provides transit services and is interconnected directly with the other 
telecommunications companies as a result of its historic position in the market. It would not 
serve any purpose for a carrier to transport a call originating on its network through Neutral 
Tandem if that call still must be transported through AT&T in order to terminate on Level 3’s 
system. The carrier would simply use AT&T as the transit provider and exclude Neutral Tandem 
fiom the process. Therefore, indirect interconnection is not a reasonable option for Neutral 
Tandem. Under the condition that Neutral Tandem pays all of Level 3’s reasonable costs for 
interconnection, Level 3 is not harmed by the Staffs recommendation. Level 3 does not have a 
reasonable basis for refusing direct interconnection under such circumstances. 

Given Neutral Tandem’s function as a transit provider and including the condition that 
Neutral Tandem pay Level 3’s reasonable costs, Staff recommends that the Commission order 
that direct interconnection is necessary for reasonable interconnection in this instance. 

3. Wnreasona ble Discrimination 

Neutral Tandem has charged that Level 3 is unreasonably discriminating against it in 
violation of O.C.G.A. 8 46-5- 164(b). The basis for this charge is that Level 3 will not 
interconnect directly with Neutral Tandem unless Neutral Tandem pays it reciprocal 
compensation or some other fee in addition to its costs, when a comparable payment is not 
required from AT&T as a condition of direct interconnection with Level 3. Level 3 responds that 
AT&T’s ILEC status provides a reasonable basis for the disparate treatment. Specifically, Level 
3 states that it receives other services and benefits from direct interconnection with AT&T. 
(Level 3 Brief, p. 28). Level 3 also points out that AT&T may be required to provide transit 
services as a result of its historically derived ubiquitous network. Id. 
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That AT&T is an ILEC and Neutral Tandem is a CLEC does not by itself constitute a 
reasonable basis for discriminating between the two providers. There has to be a distinction that 
provides a reason for treating the two differently in this instance. The fact that AT&T became in 
effect a default transit service provider as a result of its ubiquitous network is not a reasonable 
basis for Level 3 to refuse as favorable terms and conditions from another transit service 
provider. The fact that AT&T provides other services to Level 3 that have nothing to do with 
transit traffic is not a reasonable basis to refuse to interconnect directly with another transit 
provider. If the calls from Neutral Tandem’s carrier customers were transported to Level 3 using 
AT&T as a transit provider, Level 3 would not receive reciprocal compensation from AT&T and 
would not be given any better or additional information about the originating carrier. 

A reasonable objection by Level 3 would be if there were costs related to directly 
interconnecting with Neutral Tandem that Neutral Tandem was not willing to cover. There was 
conflicting record evidence on this issue. Staff recommends that Neutral Tandem be required to 
pay for all reasonable costs of the direct interconnection. 

Finally, Staff recommends that the Commission find it has authority to order direct 
interconnection regardless of whether there is unreasonable discrimination. 

4. Interconnection Sewice 

Level 3 argues that Neutral Tandem is not providing an interconnection service because it 
does not originate or terminate telecommunications service. (Level 3 Brief, pp. 26-27). Because 
O.C.G.A. 0 46-5-164(b) only appiies to the provision interconnection services, Level 3 argues 
that Neutral Tandem is not entitled to the relief that it seeks. Id. at 26. 

Level 3 is correct that Neutral Tandem does not originate or terminate 
telecommunications service. However, that does not mean that Neutral Tandem does not provide 
an interconnection service. O.C.G.A. 6 46-5- 162(8) defines “interconnection service” to mean 
“the service of providing access to a local exchange company’s facilities for the purpose of 
enabling another telecommunications company to originate or terminate telecommunications 
service.” The definition does not require that the LEC originate or terminate a call. Neutral 
Tandem’s service meets the definition of “interconnection service” because it provides access to 
a LEC’s facilities for the purpose of enabling another company to originate or terminate 
telecommunications service. 

O.C.G.A. 6 46-5-164(b) provides that “The rates, terms, and conditions for such 
interconnection services shall not unreasonably discriminate between providers . . .” The 
prohibition against unreasonable discrimination applies to the service offered by Neutral 
Tandem. 
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5 .  Cost Recovery 

Level 3 states that the cost recovery arrangements were intended to defray delivery costs 
borne by Level 3 fiom the traffic sent to it by Neutral Tandem. (Response, p. 18). As mentioned 
above, Staff recommends Neutral Tandem be ordered to pay all reasonable costs of direct 
interconnection. In connection with any uncollected amounts fiom incoming calls, again, Level 3 
is not placed in any worse position as a result of its interconnection with Neutral Tandem. That 
is, Neutral Tandem will provide Level 3 with the same information that AT&T will provide if 
the calls are transited over AT&T's network. 
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Tuesday, June 19, 2007 

The administrative session was ca l l ed  to order a t  

1O:OO a.m., pursuant  to Notice. 
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STAN WISE, Commissioner 
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P R O C E - E D 1  N G  S 

CHAIRMAN BAKER: Good morning, everyone. T h i s  is 

t h e  June 19, 2007 administrative session. 

We w i l l  take up first: today our  Utilities Division 

agenda w i t h  the consent items first. Is there any consent 

agenda item t h a t  any Commissioner wishes to have held or 

moved to the regular agenda? 

(No response.) 

CHAIRMAN BAKER: All right, seeing no response, is 

there  any object ion t o  approving the U t i l i t i e s  consent 

agenda? 

(No response. 1 

CHAIRMAN BAKER: Seeing or hearing no response, 

i t ' s  approved unanimously by t h e  Commission. 

(Commissioner Speir, Evere t t ,  Baker,  Wiae and 

Eaton present and v o t i n g . )  

CHATIIMAN BAKER: We now move on to our regular 

agenda items, beginning with R - 1 .  

MR. ROSEMOND: Good morning, Commissioners. 

Item R-1 is Docket  Number 24844-U, it's Petition 

of Neutral Tandem €or Interconnection w i t h  Level 3 

C o m u n i c a t i o n s  and Requeet f o r  Emergency R e l i e f :  

Consideration of staff's reconunendation. 

S ta i r  recommends approval of its recommendation as 

proposed in last Thursday's Telecommunications Committee 
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meeting. 

CHAIRMAN BAKER: All r i g h t ,  any questions f o r  Mr. 

Rosemond on this item? 

(No response .  ) 

CHAIRMAN BAKER: Any q u e s t i o n s  on this item? 

(No response. ) 

CHAIRMAN BAKER: Is t h e r e  any objection to 

approving staff's recommendation? 

(No response.) 

CHAIRMAN BAKER: Seeing o r  hearing no objec t ion ,  

i t ' s  approved unanimously by t h e  Commission. 

(Commissioner Spelr, Everett, Baker, wise and 

Eaton present and voting.) 

COMMISSIONER WISE: M r .  Rosemond, Mr. Bowles, Mr. 

Walsh; thank you for a good job on t h i s  dacket -- clearly 
written, well explained and could be held up as a document 

f o r  around t h e  country.  

CHAIRMAN BAKER: All r i g h t .  Item R-2. 

MR. WACKERLY: Good morning, Commissioners. 

Item R-2 is Docket Number 15326-U, Notice af 

Proposed Rulemaking t o  revise existing Commission Rule 515- 

7-5 Universal Service Fund: Consideration O €  Notice of 

Proposed Rulema king.  

On June 6, 2006, the Commission approved a 

s t i p u l a t i o n  in Docket Number 15326-U between s t a f f ,  t h e  


