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Case Background

By Order No. PSC-07-0469-NOR-WS, issued May 31, 2007, in this docket, the
Commission issued notice of its intent to adopt new Rule 25-30.4325, Florida Administrative
Code (F.A.C.), relating to water treatment plant used-and-useful calculations. The Notice of
Rulemaking appeared in the June 8, 2007 edition of the Florida Administrative Weekly, and
advised that if timely requested, a hearing would be held at a time and place to be announced in a

future notice.

On June 29, 2007, the Office of Public Counsel (OPC), timely filed a request for a formal
evidentiary hearing on the proposed adoption of the rule on behalf of the Citizens of the State of
Florida (Citizens), pursuant to subsection 120.54(3)(c)2., Florida Statutes (F.S.). That subsection

provides that
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[rJulemaking proceedings shall be governed solely by the provisions of [s.
120.54] unless a person timely asserts that the person’s substantial interests will
be affected in the proceeding and affirmatively demonstrates to the agency that
the proceeding does not provide adequate opportunity to protect those interests. If
the agency determines that the rulemaking proceeding is not adequate to protect
the person’s interests, it shall suspend the rulemaking proceeding and convene a

separate proceeding under the provisions of ss. 120.569 and 120.57. . .. Upon
conclusion of the separate proceeding, the rulemaking proceeding shall be
resumed.

Pursuant to Uniform Rule of Procedure 28-103.005(2), F.A.C., “[t]he agency shall
determine the merits of the request and grant or deny it.” Rule 28-103.005(3), F.A.C., further
provides that “[i]f the agency grants the request, the rulemaking proceeding shall be suspended
until the evidentiary proceeding has been concluded. The agency shall not file the proposed rule
for adoption until the request has been denied, or until the issues raised in the request have been
resolved by the agency.” As required by Rule 28-103.005(4), F.A.C., a Notice of Hearing on
OPC’s request will appear in the August 17, 2007 edition of the Florida Administrative Weekly,
advising that a request for evidentiary proceeding has been submitted and that if the Commission
grants this request, the rulemaking proceeding will be suspended until the evidentiary proceeding
has been concluded.

This recommendation addresses OPC’s request for a formal evidentiary hearing. The
Commission has jurisdiction pursuant to section 120.54, F.S.
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Discussion of Issues

Issue 1: Should the Office of Public Counsel’s request for a formal evidentiary hearing be
granted?

Recommendation: Yes, the Office of Public Counsel’s request should be granted. Accordingly,
the rulemaking proceeding should be suspended pending the completion of a formal evidentiary
hearing on the matter and resumed upon the conclusion of the formal evidentiary proceeding,
pursuant to subsection 120.54(3)(c)2., Florida Statutes.

Staff Analysis: Because proposed Rule 25-30.4325, F.A.C., will establish uniform standards for
the calculation of the used-and-useful percentages for water treatment and storage facilities for
all Commission-regulated water companies, OPC asserts that the substantial interests of all
customers of privately owned water companies regulated by the Commission will be affected by
it. These standards will determine what portions of the companies’ water treatment and storage
plant-in-service will be included in rate base. Setting these standards will have a material effect
on determining the revenue requirements and resulting rates and charges to be imposed upon
ratepayers in future water rate case proceedings.

OPC contends that many of the provisions of proposed Rule 25-30.4325, F.A.C., do not
properly establish or properly apportion the costs of providing water service between current and
future customers. OPC asserts that conducting a public hearing on the proposed rule under the
provisions of section 120.54(3), F.S., will not adequately protect the Citizens’ substantial
interests because establishing proper standards for the calculation of the used-and-useful
percentages of water treatment, storage and high service pumping plant-in-service involves
complex engineering issues. The substantial interests of the Citizens require that these complex
issues be presented and resolved in a formal evidentiary hearing under sections 120.569 and
120.57(1), F.S., where the experts for the utilities and the customers can present their sworn
testimony subject to cross-examination and file post-hearing briefs. Therefore, OPC requests that
the Commission suspend the rulemaking proceeding in order to conduct a formal evidentiary
hearing on the proposed rule, and resume the rulemaking proceeding after the conclusion of the
formal evidentiary hearing and issue its notice of intent to adopt a rule consistent with its
findings in the formal evidentiary hearing.

Staff agrees that the resolution of the uniform standards established by the proposed rule
for the calculation of used-and-useful percentages will have a material effect on determining the
revenue requirements and resulting rates and charges to be imposed upon ratepayers in future
water rate case proceedings. Therefore, the Citizens’ substantial interests will be affected by the
proposed rule. Moreover, OPC has demonstrated that the rulemaking proceedings do not provide
an adequate opportunity to protect the Citizens’ substantial interests. Establishing the proper
standards for the calculation of the used-and-useful percentages of water treatment, storage and
high service pumping plant-in-service indeed involves complex engineering issues.' Historically,

" The purpose of used-and-useful calculations is to ensure that current customers only pay for utility plant that is
needed to provide reliable service, including the statutory growth allowance, while taking into account the
efficiencies of building a plant properly sized to serve future total expected customer load. As a general rule, it is
more cost effective to build one plant which can meet all customer demand as it comes online, than to build a small
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substantial amounts of staff, utility, consultant, and ratepayer advocate time have been spent
litigating the correct used-and-useful percentages in water rate cases that have come before the
Commission.” Therefore, staff recommends that OPC’s Petition for Hearing should be granted.
Accordingly, the rulemaking proceeding should be suspended pending the completion of a
formal evidentiary hearing on the matter and resumed upon the conclusion of the formal
evidentiary proceeding, pursuant to subsection 120.54(3)(c)2., F.S.

plant at first and keep expanding it as customer demand increases. However, where growth will occur over an
extended period of time, it is unfair to require the first customers to pay all the costs of a plant with excess current
capacity which is of no use to these first customers. Used-and-useful calculations are an attempt to balance these two
competing interests.

? The used-and-useful percentage for water plants is generally calculated by adding the customer demand, required
fire flow, and statutory growth allowance together. Excessive unaccounted-for water is then subtracted, and this
numerator is then divided by total plant capacity. The result is the used-and-useful percentage for the plant being
analyzed. Typically, this used-and-useful percentage is then applied to the utility’s investment in the plant and
depreciation to determine how much investment should be recovered in current rates.
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Issue 2: Should this docket be closed?

Recommendation: No, this docket should remain open pending the completion of a formal
evidentiary proceeding and subsequent completion of the rulemaking proceeding. (Gervasi)

Staff Analysis: This docket should remain open pending the completion of a formal evidentiary
proceeding and subsequent completion of the rulemaking proceeding.



