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Re: Emergency Petition of Ganoco, Inc. d/b/a American Dial Tone, Inc. a" 
for a Commission Order Directing Verizon Florida, Inc. to Continue 
to Accept New Unbundled Network Element Orders 

Dear Sir or Madam: 

On behalf of our client, Ganoco, Inc. d/b/a American Dial Tone, Inc., we submit 
an original and fifteen (1 5 )  copies of the enclosed "Emergency Petition of American Dial 
Tone, Inc." 

Please date-stamp the "Receipt" copy of this filing and return it in the enclosed 
self-addressed, stamped envelope. Please contact the undersigned if you have any 
questions or concerns. 

c/ 
Jarrett Taubman 

dashington, DC 
Northern Virginia 
New York 
Los Angeles 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

) 
In the Matter of 

Emergency Petition of 
Ganoco Inc. d/b/a American Dial Tone, Inc. Case No. 
For a Commission Order Directing Verizon 
Florida, Inc. to Continue to Accept 

) 
) 

New Unbundled Network Element Orders 

EMERGENCY PETITION OF AMERICAN DIAL TONE. INC. 

Ganoco Inc. d/b/a American Dial Tone, Inc. (“American Dial Tone”), by and through its 

attomeys, hereby files the instant Emergency Petition for a Commission Order directing Verizon 

Florida, Inc. (“Verizon”) to continue to accept new unbundled network element orders until 

American Dial Tone and Verizon have completed the negotiations required by the “change of 

law” provisions of their interconnection agreement (“Agreement”)’ in order to address the FCC’s 

recent Triennial Review Remand Order (b‘TRRO”).2 

On February 10,2005, Verizon informed American Dial Tone by letter of Verizon’s 

intent to discontinue its provision of certain unbundled network elements (“UNEs”) pursuant to 

Verizon’s unilateral interpretation of the TRRO. American Dial Tone understands Verizon’s 

letter to reflect the mistaken view that Verizon can unilaterally discontinue its provision of these 

UNEs, raise rates for existing services, and refuse to accept orders for new UNEs without first 

’ The American Dial Tone-Verizon Interconnection Agreement, dated March 26, 1999, adopts 
the substantive terms of the AT&T-Verizon Interconnection Agreement dated June 5 ,  1997. 
Hereinafter, references to specific sections in the Agreement refer to the sections as enumerated 
in the original AT&T-Verizon agreement. 

Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, FCC 04-290 (Feb. 
4, 2005). 

Triennial Review Remand Order, Unbundled Access to Network Elements, Review of the 



concluding good faith negotiations with American Dial Tone. In fact, the Agreement bars 

Verizon from taking any of these actions. 

The existing Agreement between American Dial Tone and Verizon requires Verizon to 

engage in good faith negotiations with American Dial Tone before implementing any change of 

law that Verizon believes may have occurred. Section 3.3 provides that:3 

In the event ... a final order [in the TRO proceeding] allows but 
does not require discontinuance [of a W E ] ,  [Verizon] shall make 
a proposal for [American Dial Tone’s] approval, and if the Parties 
are unable to agree, either Party may submit the matter to the 
Dispute resolution procedures described in Attachment 1. 
[Verizon] will not discontinue any Local Service or Combination 
of Local Services without providing 45 days advance written 
notice to [American Dial Tone]. 

Thus, to the extent that Verizon believes that the Applicable Law governing the Agreement has 

changed in a material way as a result of the TRRO, Section 3.3 of the Agreement requires 

Verizon to engage in good faith negotiations with American Dial Tone on a contractual 

amendment that reflects this purported change of law. 

This duty is confirmed by Amendment No. 1 to the Agreement, which provides that if the 

FCC determines that Verizon is no longer required to provide any combination of UNEs to 

American Dial Tone, and American Dial Tone decides to purchase alternate services to replace 

that combination, Verizon must “reasonably cooperate with [American Dial Tone] to coordinate 

the termination of such [clombination and the installation of such services to minimize the 

interruption of services to Customers of [American Dial Tone].”4 In other words, if Verizon 

believes the TRRO has eliminated its obligation to provide certain UNEs, Verizon has an 

Agreement at 8 3.3. 

See Combinations Amendment No. 1 to the Interconnection Agreement between Verizon 
Florida, Inc. and Ganoco, Inc. at 8 1.5 (July 10,2002). 
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affirmative obligation to engage in good faith negotiations with American Dial Tone in order to 

develop a reasonable and cooperative framework for the transition from the affected UNEs to 

alternative arrangements. Moreover, until such a framework is in place, Verizon must 

necessarily continue to provide the affected UNEs under existing contractual arrangements, so as 

not to interfere with American Dial Tone’s ability to provide service to its customers. Thus, if 

Verizon were to unilaterally discontinue its provision of UNEs as specified in its letter to 

American Dial Tone, without engaging in the required negotiations, Verizon would be in breach 

of the Agreement. 

Critically, the TRRO does not purport to abrogate the Agreement’s “change of law” 

provisions. Rather, the TRRO confirms that the FCC expects that “incumbent LECs and 

competing carriers will implement the [FCC’s] findings as directed by Section 252 of the Act” 

by “implement[ing] changes to their interconnection agreements consistent with [the FCC’s] 

conclusions in this Order.”’ The FCC further establishes that parties “must negotiate in good 

faith regarding any rates, terms and conditions necessary to implement [the FCC’s] rule 

changes,” and threatens that “the failure of an incumbent LEC or a competitive LEC to negotiate 

in good faith under section 25 1 (c)( 1) of the Act and our implementing rules may subject that 

party to enforcement action.”6 The FCC also clearly states that the TRRO transition mechanisms 

are “simply a default process” that could be superceded by prior or subsequent contractual 

 obligation^.^ 

Thus, the TRRO does not permit Verizon to unilaterally circumvent the change of law 

process, but rather requires Verizon to engage in good faith negotiations with American Dial 

TRRO at 7233. 

Id. 
TRRO at 7 228. 
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Tone pursuant to the “change of law” provisions of the Agreement. Any contrary reading would 

not only conflict with the plain language of the TRRO, but would also render it null and void. 

Under the Sierra-Mobile doctrine, while federal agencies like the FCC may revise the terms of a 

private contract between two carriers concerning communications services, they may do so only 

when the contract’s terms “adversely affect the public interest” to a degree that is “much higher 

than the threshold for demonstrating unreasonable conduct under sections 201 (b) and 202(a) of 

the Act.”8 Agencies must make a “particularized finding that the public interest requires 

modification.”’ The threshold for this finding is “more exacting” than the ordinary public 

interest standard, and “is sufficiently more particularized and requires analysis of the manner in 

which the contract harms the public interest and of the extent to which abrogation or reformation 

mitigates the contract’s deleterious effect.”” The TRRO contains no such particularized 

showing, and as such cannot be interpreted to supercede the existing “change of law” provisions 

in the Agreement. l 1  

Accordingly, American Dial Tone respectfully requests that the Commission (1) order 

Verizon to comply with the “change of law” provisions of the Agreement in order to implement 

the TRRO; and (2) order Verizon to continue to accept and process American Dial Tone’s orders 

See, e.g., IDB Mobile Communications, Inc. v. COMSAT Corporation, 16 FCC Rcd 11474 at lfl 
14-16 (2001). 

’ See Atlantic City Electric Company v. FERC, 295 F.3d 1,40-41 (2002). 

l o  Texaco Inc. v. FERC, 148 F.3d 1091 (1998). 

l 1  This reasoning has been adopted in at least one other state to block an ILEC’s unilateral 
decision to discontinue its provision of these UNEs, raise rates for existing services, and refuse 
to accept orders for new UNEs without first concluding good faith negotiations with CLECs. 
See Georgia Public Service Commission, Generic Proceding to Examine Issues Related to 
BellSouth ’s Obligation to Provide Unbundled Network Elements: Consideration of S t a f s  
Recommendation regarding MCI’s Motion for Emergency Relief Concerning UNE-P Orders, 
Docket No. 19341 -U (March 1,2005). 
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for UNEs under the rates, terms, and conditions of the Agreement, until the parties complete the 

process envisioned by the “change of law” provisions of the Agreement. 

6b6r-1 S. Richardy I /  
G e t t  S. Taubman 
Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037 
(202) 663-821 5 (phone) 
(202) 663-8007 (fax) 
glenn.richards@shawpittman. com 

Counsel for Ganoco Inc. d/b/a 
American Dial Tone, Inc. 
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CERTIFICATE OF SERVICE 

I, Cherie L. Mills, a secretary in the law firm of Shaw Pittman LLP, do hereby certify that 
a copy of the foregoing “Emergency Petition of American Dial Tone, Inc.” was sent via U.S. 
mail, first-class or by hand-delivery, on this 7‘h day of March 2005, to the following: 

Alan Ciamporcero 
President 
Verizon Florida, Inc. 
106 East College Avenue 
Tallahassee FL 32301-7748 

Cherie L. Mills 
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AMENDMENT NO. 1 

to the 9/5/05 
INTERCONNECTION AGREEMENT OYfAQ9,  0 501 75 

between 05,g17AdT' 
VERIZON FLORIDA INC., F W A  GTE FLORIDA INCORPORATED 

DOCUMENTNO. DATE 
and 

GANOCO, INC. DmlA AMERICAN DIAL TONE 

1. General 

1.5 Without limiting Verizon's rights pursuant to Applicable Law or any other section of 
the Agreement, this Combinations Attachment and the Pricing Appendix to the 
Combinations Attachment to terminate its provision of a Combination, I Verizon 
provides a Combination to Ganoco, and the Commission, the FCC. a court or other 
governmental body of appropriate jurisdiction determines or has determined that 
Verizon is not required by Applicable Law to provide such Combination, Verizon may 
terminate its provision of such Combination to Ganoco. If Verizon terminates its 
provision of a Combination to Ganoco pursuant to this Section 1.5 and Ganoco elects 
to purchase other services offered by Verizon in place of such Combination, then: (a) 
Verizon shall reasonably cooperate with Ganoco to coordinate the termination of 
such Combination and the installation of such services to minimize the interruption of 
service to Customers of Ganoco; and, (b) Ganoco shall pay all applicable charges for 
such services, including, but not limited to, all applicable installation charges. 

2. Combinations Provisions 

Subject to the conditions set forth in Section 1, Verizon shall be obligated to provide 
a combination of Network Elements (a "Combination") only to the extent provision of 
such Combination is required by Applicable Law. To the extent Verizon is required 
by Applicable Law to provide a Combination to Ganoco, Verizon shall provide such 
Combination in accordance with, and subject to, requirements established by Verizon 
that are consistent with Applicable Law (such requirements, the 'Combo 
Requirements"). Verizon shall make the Combo Requirements publicly available in 
an electronic form. 



AMENDMENT NO. 1 

to the 

INTERCONNECTION AGREEMENT 

between 

VERIZON FLORIDA INC., FAVA GTE FLORIDA INCORPORATED 

and 

? 

GANOCO, INC. D/B/A AMERICAN DIAL TONE 

This Amendment No. 1 (the "Amendment") shall be deemed effective on July 17, 2002 (the 
"Effective Date") by and between Verizon Florida Inc., fMa GTE Florida Incorporated ("Verizon"), 
a Florida corporation with offices at 201 N. Franklin Street, Tampa, Florida 33602-5167, and 
Ganoco, Inc. d/b/a American Dial Tone, a Florida corporation with offices at 802 2"d Street N., 
Safety Harbor, Florida 34695 ("Ganoco"). Verizon and Ganoco being referred to collectively as 
the "Part'ias" and individually as a "Party'. This First Amendment covers services in the State of 
Florida (the "State"). 

WITNESSETH: 

WHEREAS, pursuant to an adoption letter dated March 15, 1999 (the "Adoption Letter"), 
Ganoco adopted in the State of Florida, the interconnection agreement between AT&T 
Communications of the Southern States, Inc. and Verizon (the Terms"); and 

desired to amend the Terms; and 
WHEREAS, subsequent to the approval of the Terms Ganoco notified Verizon that it 

WHEREAS, pursuant to Section 252(a)(1) of the Act, the Parties wish to amend the 

WHEREAS, the Federal Communications Commission (the "FCC") issued an order on 
November 5, 1999 in CC Docket No. 96-98 (the "UNE Remand Order"), and issued a 
supplemental order on November 24, 1999 in the same proceeding, which orders became 
effective in part as of Februaty 17,2000 and fully effective as of May 17,2000; and 

WHEREAS, Verizon is prepared to provide combinations In accordance with, but only to 
the extent required by, Applicable Law. 

NOW, THEREFORE, in consideration of the mutual promises, provisions and covenants 
herein contained, the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

1. Amendment of Agreement. The Parties agree that the terms and conditions set forth 
in the Combinations Attachment and the Pricing Appendix to the Combinations 
Attachment attached hereto shall amend, modify and revise the Agreement and shall 
govern Verizon's provision of combinations to Ganoco. 

2. Conflict between this Amendment and the Terms. This Amendment shall be deemed 
to revise the terms and provisions of the Terms to the extent necessary to give effect 
to the terms and provisions of this Amendment. In the event of a conflict between the 

Terms; and 

Verizon FUGanoco Combinations Amend No. 1 071W2 1 



terms and provisions of this Amendment and the terms and provisions of the Terms, 
this Amendment shall govern, provided, however, that the fact that a term or 
provision appears in this Amendment but not in the Terms, or in the Terms but not in 
this Amendment, shall not be interpreted as, or deemed grounds for finding, a conflict 
for purposes of this Section 2. 

3. CounterDarts. This Amendment may be executed in one or more counterparts, each 
of which when so executed and delivered shall be an original and all of which 
together shall constitute one and the same instrument. 

4. CaDtionS. The Parties acknowledge that the captions in this Amendment have been 
inserted solely for convenience of reference and in no way define or limit the scope or 
substance of any term or provision of this Amendment. 

5. ScoDe of Amendment. This Amendment shall amend, modify and revise the Terms 
only to the extent set forth expressly in Section 1 of this Amendment, and, except to 
the extent set forth in of this Amendment, the terms and provisions of the 
Terms shall remain in full force and effect after the date first set forth above. 

Verizon FUGanoco Combinations Amend No. 1 071 002 2 



SIGNATURE PAGE 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be 
executed as of the Effective Date. 

GANOCO, INC. D/B/A AMERICAN DIALTONE VERIZON FLORIDA INC. 

By: By: 

Printed: Printed: Steven J. Pitterle 

Title: Title: Director - Contract Neaotiations 

Date: Date: 

Verizon FUGanoco Combinations Amend No. 1 071002 3 
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Combinatlons Attachment 

1. General 

1 .l. Verizon shall provide to Ganoco, in accordance with the Terms, as amended 
(hereinafter referred to in this Combinations Attachment as the “Agreement”), this 
Combinations Attachment and the Pricing Appendix to the Combinations 
Attachment (including, but not limited to, Verizon’s applicable Tariffs) and the 
requirements of Applicable Law, access to Verizon’s Network Elements in 
combinations (Combinations); provided, however, that notwithstanding any other 
provision of the Agreement, this Combinations Attachment and the Pricing 
Appendix to the Combinations Attachment, Verizon shall be obligated to provide 
Combinations to Ganoco only to the extent required by Applicable Law and may 
decline to provide Combinations to Ganoco to the extent that provision of such 
Combinations is not required by Applicable Law. 

Except as otherwise required by Applicable Law: (a) Verizon shall be obligated 
to provide a Combination pursuant to the Agreement, this Combinations 
Attachment and the Pricing Appendix to the Combinations Attachment only to the 
extent such Combination, and the equipment and facilities necessary to provide 
such Combination, are available in Verizon’s network; (b) Verizon shall have no 
obligation to construct or deploy new facilities or equipment to offer any 
Combination; and, (c) Verizon shall not be obligated to combine Network 
Elements that are not already combined in Verizon’s network. Consistent with 
the foregoing, should Ganoco engage in a pattern of behavior that suggests that 
Ganoco either i) knowingly induces Verizon Customers to order 
Telecommunications Services from Verizon with the primary intention of enabling 
Ganoco to convert those Telecommunications Services to Combinations, or ii) 
itself orders Telecommunications Services from Verizon without taking delivery of 
those Telecommunications Services in order to induce Verizon to construct 
facilities that Ganoco then converts to Combinations, then Verizon will provide 
written notice to Ganoco that its actions suggest that Ganoco is engaged in a 
pattern of bad faith conduct. If Ganoco fails to respond to this notice in a manner 
that is satisfactory to Verizon within fifteen (15) business days, then Verizon shall 
have the right, with thirty (30) calendar days advance written notice to Ganoco. to 
institute an embargo on provision of new services and facilities to Ganoco. This 
embargo shall remain in effect until Ganoco provides Verizon with adequate 
assurances that the bad faith conduct shall cease. Should Ganoco repeat the 
pattern of conduct following the removal of the service embargo, then Verizon 
may elect to treat the conduct as an act of material breach in accordance with the 
provisions of the Agreement that address default. 

Ganoco may use a Combination only for those purposes for which Verizon is 
required by Applicable Law to provide such Combination to Ganoco. Without 
limiting the foregoing, Ganoco may use a Combination (a) only to provide a 
Telecommunications Service and (b) to provide Exchange Access services only 
to the extent that Verizon is required by Applicable Law to provide such 
Combination to Ganoco in order to allow Ganoco to provide such Exchange 
Access services. 

Notwithstanding any other provision of the Agreement, this Combinations 
Attachment and the Pricing Appendix to the Combinations Attachment: 

1.4.1. 

1.2. 

1.3. 

1.4. 

To the extent Verizon is required by a change in Applicable Law to 
provide to Ganoco a Combination that is not offered under the 

Verizon FUGanoco Combinatlons Amend No. 1 071002 4 



1.5. 

1.6. 

1 .?. 

~ 

Verizon FUGanoco Combinations Amend No. 1 071002 5 

Agreement, this Combinations Attachment, and the Pricing Appendix 
to the Combinations Attachment to Ganoco as of the Effective Date, 
the terms, conditions and prices for such Combination (including, but 
not limited to, the terms and conditions defining the Combination and 
stating when and where the Combination will be available and how it 
will be used, and terms, conditions and prices for pre-ordering, 
ordering, provisioning, repair, maintenance and billing) shall be as 
provided in an applicable Verizon Tariff, or, in the absence of an 
applicable Verizon Tariff, as mutually agreed in writing by the Parties. 

1.4.2. Verizon shall not be obligated to provide to Ganoco, and Ganoco shall 
not request from Verizon, access to a proprietary advanced intelligent 
network service. 

Without limiting Verizon's rights pursuant to Applicable Law or any other section 
of the Agreement, this Combinations Attachment and the Pricing Appendix to the 
Combinations Attachment to terminate its provision of a Combination, if Verizon 
provides a Combination to Ganoco, and the Commission, the FCC, a court or 
other governmental body of appropriate jurisdiction determines or has 
determined that Verizon is not required by Applicable Law to provide such 
Combination, Verizon may terminate its provision of such Combination to 
Ganoco. If Verizon terminates its provision of a Combination to Ganoco pursuant 
to this Section 1.5 and Ganoco elects to purchase other sewices offered by 
Verizon in place of such Combination, then: (a) Verizon shall reasonably 
cooperate with Ganoco to coordinate the termination of such Combination and 
the installation of such services to minimize the interruption of service to 
Customers of Ganoco; and, (b) Ganoco shall pay all applicable charges for such 
services, including, but not limited to, all applicable installation charges. 

Nothing contained in the Agreement, this Combinations Attachment and the 
Pricing Appendix to the Combinations Attachment shall be deemed to constitute 
an agreement by Verizon that any item identified in the Agreement, this 
Combinations Attachment and the Pricing Attachment to the Combinations 
Attachment as a Network Element is (i) a Network Element under Applicable 
Law, or (ii) a Network Element Verizon is required by Applicable Law to provide 
to Ganoco on an unbundled basis or in combination with other Network 
Elements. 

Notwithstanding anything else set forth in the Agreement, this Combinations 
Attachment or the Pricing Appendix to the Combinations Attachment and subject 
to the conditions set forth in this Section 1 of this Combinations Attachment, 
Verizon shall provide access to Verizon's Combinations subject to charges based 
on rates and/or rate structures that are consistent with Applicable Law 
(collectively, the "Rates" and, individually, a "Rate"). Certain of these Rates are 
set forth in the Pricing Appendix to the Combinations Attachment, which Rates 
Verizon shall charge Ganoco and Ganoco agrees to pay to Verizon. Ganoco 
acknowledges, however, that certain Rates are not set forth in the Pricing 
Appendix to the Combinations Attachment as of the effective date of this 
Combinations Attachment ('Effective Date") but that Verizon is developing such 
Rates and Verizon has not finished developing such Rates as of the Effective 
Date. When Verizon finishes developing a Rate not included in the Pricing 
Appendix to the Combinations Attachment as of the Effective Date, Verizon shall 
notify Ganoco in writing of such Rate in accordance with, and subject to, the 
notices provision of the Agreement and thereafter shall bill Ganoco, and Ganoco 
shall pay to Verizon, for sewices provided under this Combinations Attachment 
on the Effective Date and thereafter in accordance with such Rate. Any notice 



provided by Verizon to Ganoco pursuant to this Section 1.7 shall be deemed to 
be a part of the Pricing Appendix to the Combinations Attachment immediately 
after Verizon sends such notice to Ganoco and thereafter. 

2. Combinations hovisions 

Subject to the conditions set forth in Section 1, Verizon shall be obligated to 
provide a combination of Network Elements (a “Combination”) only to the extent 
provision of such Combination is required by Applicable Law. To the extent 
Verizon is required by Applicable Law to provide a Combination to Ganoco, 
Verizon shall provide such Combination in accordance with, and subject to. 
requirements established by Verizon that are consistent with Applicable Law 
(such requirements, the “Combo Requirements”). Verizon shall make the Combo 
Requirements publicly available in an electronic form. 

Verizon FUGanoco Combinations Amend No. 1 071 W2 6 
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Pricing Appendlx to the Combinations Attachment 

1. General 

1.1. 

1.2. 

1.3. 

1.4. 

I .5. 

1.6. 

1.7. 

1.8. 

As used in this Appendix, the term "Charges" means the rates, fees, charges and 
prices for a Service. 

Except as stated in Section 2, below, Charges for Services shall be as stated in 
this Section 1. 

The Charges for a Service shall be the Charges for the Service stated in the 
Providing Patty's applicable Tariff. 

In the absence of Charges for a Service established pursuant to Section 1.3, the 
Charges shall be as stated in Exhibit A of this Pricing Appendix. 

The Charges stated in Exhibt A of this Pricing Appendix shall be automatically 
superseded by any applicable Tariff Charges. The Charges stated in Exhibit A of 
this Pricing Appendix also shall be automatically superseded by any new 
Charge(s) when such new Charge(@ are required by any order of the 
Commission or the FCC, approved by the Commission or the FCC, or otherwise 
allowed to go into effect by the Commission or the FCC (including, but not limited 
to, in a Tariff that has been filed with the Commission or the FCC), provided such 
new Charge(s) are not subject to a stay issued by any court of competent 
jurisdiction. 

In the absence of Charges for a Service established pursuant to Sections 1.3 
through 1.5, if Charges for a Service are otherwise expressly provided for in the 
Agreement, the Combinations Attachment or this Pricing Appendix to the 
Combinations Attachment, such Charges shall apply. 

In the absence of Charges for a Service established pursuant to Sections 1.3 
through 1.6, the Charges for the Service shall be the Providing Patty's FCC or 
Commission approved Charges. 

In the absence of Charges for a Service established pursuant to Sections 1.3 
through 1.7, the Charges for the Service shall be mutually agreed to by the 
Parties in writing. 

2. Ganoco Prices 

Notwithstanding any other provision of the Agreement, the Combinations Attachment and 
this Pricing Appendix to the Combinations Attachment, the Charges that Ganoco bills 
Verizon for Ganoco's Services shall not exceed the Charges for Verizon's comparable 
Services, except to the extent that Ganoco's cost to provide such Ganoco Services to 
Verizon exceeds the Charges for Verizon's comparable Services and Ganoco has 
demonstrated such cost to Verizon, or, at Verizon's request, to the Commission or the 
FCC. 

3. Section 271 

If Verizon is a Bell Operating Company (as defined in the Act) and in order to comply with 
Section 271 (c)(2)(B) of the Act provides a Service under the Agreement, the 
Combinations Attachment and this Pricing Appendix to the Combinations Attachment that 
Verizon is not required to provide by Section 251 of the Act, Verizon shall have the right 
to establish Charges for such Service in a manner that differs from the manner in which 
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under Applicable Law (including, but not limited to, Section 252(d) of the Act) Charges 
must be set for Services provided under Section 251. 

4. Regulatory Review of Prices 

Notwithstanding any other provision of the Agreement, the Combinations Attachment and 
this Pricing Appendix to the Combinations Attachment, each Party reserves its respective 
rights to institute an appropriate proceeding with the FCC, the Commission or other 
governmental body of appropriate jurisdiction: (a) with regard to the Charges for its 
Services (including, but not limited to, a proceeding to change the Charges for its 
services, whether provided for in any of its Tariis, in Exhibit A, or otherwise); and (b) with 
regard to the Charges of the other Party (including, but not limited to, a proceeding to 
obtain a reduction in such Charges and a refund of any amounts paid in excess of any 
Charges that are reduced). 

Verizon FUGanocO Combinations Amend No. 1 071002 8 



Exhibit A 

1. Prices for Combinatlons 

Monthly Recurring Charges 

UNE-P Pricing 

- MRCs. The MRC for a UNE-P will generally be equal to the sum of the MRCs for the 
combined UNEs (e.g. the total of the UNE loop charge plus the UNE port charges in the 
Agreement (see Note A) plus: UNE local switching (per minute originating usage plus 
T/O factor to determine terminating minutes) based on UNE local switching rates in the 
Agreement plus UNE shared transport and tandem switching (based on factors for 
percent interoffice and tandem switch usage, plus assumed transport mileage of 10 miles 
and 2 terms) based on UNE shared transport rates in the Agreement plus UNE Vertical 
Services charges (optional per line charges, if allowed by the Agreement). 

(Note A): UNE platforms are available in four loop/port configurations as shown below. 
If the price for any component of these platforms is not set forth herein, Verizon will use 
the ICB process to determine the appropriate price and TBD pricing shall apply. 

UNE Basic Analog Voice Grade Platform consists of the following 
components: 

UNE 2-wire Analog loop; and 
UNE Basic Analog Line Side port 

UNE 2-wire Digital loop; and 
UNE ISDN BRI Digital Line Side port 

UNE DS1 loop; and 
UNE ISDN PRI Digital Trunk Side port 

UNE DSI loop; and 
UNE DSl Digital Trunk Side port 

UNE ISDN BRI Platform consists of the following components: 

UNE ISDN PRI Platform consists of the following components: 

UNE DS1 Platform consists of the following components: 

EEL Pricing 

MRCs. The MRCs for an EEL will aenerallv be eaual to the aDDliCable MRCs for UNEs 
and MultiDlexina that comDrise an EEL arranaement (ea. UNE LOOD. IDT. CDT, 
MultiDlexina. & Clear Channel CaDabiliM. 

m. 
Optional NRCs will apply as ordered by the CLEC including such charges as Expedites, 
Coordinated Conversions, loop Conditioning, etc. 

Operator Services and Directory Assistance Services (OWDA). If Ganoco does not 
initially utilize available customized routing services to re-route OS/DA calls to its own or 
another patty's operator services platform, Verizon will bill the CLEC for OS/DA calls at a 
market-based ICB rate pending Ganoco's completion of a separate OS/DA agreement. 

Verizon FUGan0co COmbinations Amend No. 1 071002 9 



NON-RECURRING CHARGES 

Advanced - Basic - Initial 
Advanced - Basic - Subsequent 

DSllDS3 - Initial 
DWDS3 - Subsequent 
DS3 to DS1 Multiplexing 
DSI to DSO Multiplexing 

NIA $ 88.39 $ 56.13 $10.50 
$ 38.02 $ 21.89 $ 10.50 NIA 

NIA $ 97.94 $ 65.68 $10.50 
$ 38.02 $ 21.89 $ 10.50 N/A 

$450.00 N/A N/A NIA 
N/A N/A $800.00 NIA 

I <. .: : . .. 
Advanced - Basic (2-wire and 4-wire) Changeover (As Is) $161 .87 $99.77 $41.64 n/a 
Advanced - Basic (2-wire and 4-wirej Changeover (As Is)- $7.52 $4.56 $41.64 n/a 
Additional MOG (Mass Order Generator) Only 
Advanced - Complex (DSI and above) Changeover (As Is) $179.37 $1 17.27 $41.64 nJa 
Advanced - Complex (DSI and above) Changeover (As $7.52 $4.56 $41.64 n/a 
Is)- Additional MOG (Mass Order Generator) Only 
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Exchange - Basic - Initial 
Exchange - Basic - Subsequent 
Exchange - Basic - Changeover 
Exchange - Complex Non-Digital - Initial 
Exchange - Complex Non-Digital - Subsequent (Port 
Feature) 
Exchange - Complex Non-Digital - Subsequent (Switch 
Feature Group) 
Exchange - Complex Non-Digital -Changeover (As Is) 
Exchange - Complex Non-Digital - Changeover (As 
Specified) 
Exchange - Complex Digital - Initial 
Exchange - Complex Digital - Subsequent (Port Feature) 
Exchange - Complex Digital - Subsequent (Switch Feature 
Group) 
Exchange - Complex Digital - Changeover (As Is) 
Exchange - Complex Digital - Changeover (As Specified) 
Advanced - Complex - Initial 
Advanced - Complex - Subsequent 
Advanced - Complex - Changeover (As Is) 
Advanced - Complex - Changeover (As Specified) 

$ 31.57 $ 22.13 $ 28.23 $ 26.58 
$ 16.44 $ 13.26 $ 1.08 $ 1.08 

$ 41.35 $ 27.53 $162.41 $ 31.70 
$ 16.44 $ 13.26 $ 5.89 $ 5.89 

$ 20.82 $ 13.26 $ 22.73 $ 22.73 

$ 22.35 $ 17.96 $ 3.61 $ 3.61 
$ 30.08 $ 21.31 $ 20.97 $ 3.61 

$ 41.35 $ 27.53 $205.75 $ 28.18 
$ 16.44 $ 13.26 $ 5.15 $ 5.15 
$ 20.82 $ 13.26 $ 22.73 $ 22.73 

$ 22.35 $ 17.96 $ 4.18 $ 4.18 
$ 30.08 $ 21.31 $ 80.98 $ 4.18 
$ 48.35 $ 34.53 $681.24 $303.66 

$ 24.06 $ 19.67 $ 51.51 $ 34.17 
$ 37.08 $ 28.31 $ 82.31 $ 64.97 

$ 19.93 $ 15.54 $ 0.90 $ 0.90 

$ 20.82 $ 13.26 $ 65.81 $ 48.47 

Advanced - Basic - Initial - DSO $ 127.99 $ 93.43 $767.26 N/A 
Advanced - Basic - Subsequent - DSO $ 66.59 $ 48.49 $155.28 NIA 
Advanced - Complex - Initial - DS1 and above $140.52 $ 105.96 $769.06 N/A 
Advanced - Complex - Subsequent - DSl and above $ 66.59 $ 48.49 $ 133.00 N/A 

Entrance FacilityIDedicated Transport DSO - Initial $ 127.99 $ 93.43 $650.96 NIA 
Entrance Facility/Dedicated Transport DSO - Subsequent $ 66.59 $ 48.49 $ 11 9.58 NIA 
Entrance FacilitylDedicated Transport DSl/DS3 - Initial $140.52 $ 105.96 $692.19 NIA 
Entrance FacilityIDedicated Transport DSl/DS3 - $ 66.59 $ 48.49 $ 122.07 N/A 
Subsequent 
Clear Channel Capability NIA NIA $90.00 NIA 

Application of NRCs 

Ordering and Provisioning: 

Initial Service Order (ISO) applies to each Local Service Request (LSR) and 
Access Service Request (ASR) for new service. Charge is Manual (e.g. for a 
faxed order) or Semi-Mechanized (e.g. for an electronically transmitted order) 
based upon the method of submission used by the CLEC. 

Subsequent Service Order applies to each LSWASR for modifications to an 
existing service. Charge is Manual or Semi-Mechanized based upon the method 
of submission used by the CLEC. 
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Advanced IS0 applies per LSWASR when engineering work activity is required 
to complete the order. 

Exchange IS0 applies per LSWASR when no engineering work activity is 
required to complete the order. 

Provisioning - Initial Unit applies per IS0 for the first unit installed. The 
Additional Unit applies for each additional unit installed on the same ISO. 

Basic Provisioning applies to services that can be provisioned using standard 
network components maintained in inventory without specialized instructions for 
switch translations, routing, and service arrangements. 

Complex Provisioning applies to services that require special instruction for the 
provisioning of the service to meet the customer's needs. 

Examples of services and their OrderingProvisioning category that applies: 

Exchange-Basic: 2-Wire Analog, 4-Wire Analog, Standard Sub-Loop Distribution, 
Standard Sub-Loop Feeder, Drop and NID. 

Exchange-Complex: Non-loaded Sub-Loop Distribution, Non-load Sub-Loop 
Feeder, Loop Conditioning, Customized Routing, ISDN BRI Digital Line Side Port 
and Line Sharing. 

Advanced-Basic: 2-Wire Digital Loop, 4-Wire Digital Loop 

Advanced-Complex: DSI Loop, DS3 Loop, Dark Fiber, EELs, and ISDN PRI 
Digital Trunk Side Port 

Conditioning applies in addition to the ISO, for each Loop or Sub-Loop UNE for 
the installation and grooming of Conditioning requests. 

DSI Clear Channel Capability applies in addition to the ISO, per DS1 for the 
installation and grooming of DSI Clear Channel Capability requests. 

Changeover Charge applies to UNE-P and EEL orders when an existing retail, 
resale, or special access service is already in place. 

Service Inquiry - Dark Fiber applies per service inquiry when a CLEC requests 
Verizon to determine the availability of dark fiber on a specific route. 

EELs 

The NRCs that generally apply to an EEL arrangement are applicable ordering & 
provisioning charges for EEL Loops, IDT, CDT, Multiplexing and Clear Channel 
capability. 

Custom Handling (These NRCs are in addition to any Preordering or Ordering and 
Provisioning NRCs): 

Service Order Expedite applies if Ganoco requests service prior to the standard 
due date intervals and the expedite request can be met by Verizon. 

Verizon FUGanoco Combinations Amend No. 1 071 W2 12 



> - 
Coordinated Conversion applies if Ganoco requests notification and coordination 
of service cut-over prior to the sewice becoming effective. 

Hot Coordinated Conversion First Hour applies if Ganoco requests real-time 
coordination of a service cut-over that takes one hour or less. 

Hot Coordinated Conversion Per Additional Quarter Hour applies, in addition to 
the Hot Coordinated Conversion First Hour, for every 15-minute segment of real- 
time coordination of a service cut-over that takes more than one hour. 

Design Change Charge applies to EELS &Transport orders for design changes 
requested by the CLEC. 

Verizon FUGanoco Combinations Amend No. 1 071002 13 



BELLSOUTH 

ORAL ARGUMENT 
ATTACHMENTS 

Re: TRRO 
1-9 



1 



4 . 
Federal Communications Commission FCC 04-290 

Before the 
Federal Communications Commission 

Waahington. D.C. 20554 

In the Matter of ) 
1 
) 
1 
) 

Obligations of Incumbent Local Exchange 1 
Carriers ) 

Unbundled Access to Network Elements 

Review of the Section 251 Unbundling 

WC Docket No . 04-3 I3 

CC Docket No . 01-338 

ORDER ON REMAND 

Adopted: December 15. 2004 R e l e a d :  February 4. 2005 

By the Commission: Chairman Powell and Commissioner Abernathy issuing separate statements; 
Commissioner Martin issuing a separate statement at a later date. Commissioners Copps and Adelstein 
dissenting and issuing separate statements . 

TABLE OF CONTENTS 
Pur0 . 

I . INTRODUCTION ............................................................................................................................ 1 

Jl . EXECUTIVE SUMMARY ............... - ............................................................................................. 5 

III . BACKGROUND .................................................... ................................................... "........."......... 6 

IV . UNBUNDLING FRAMEWORK .................................................................................................. 20 

A . 
B . 

WSONABLY EFFICIENT COMPETITOR ......................................................................................... 24 
SERVICE CONSlDEM'TlONS ........................................................................................................... 29 

1 . Background ............................................................................................................................... 30 
2 . Prohibition on Unbundling for Exclusive Service to Competitive Markets ............................. 34 

C . 
D . 

REASONABLE I N F E ~ C E S  ............................................................................................................ 41 
RELEVANCE OF TARIFFED ~ ~ A n v  Es .................................................................................... 46 

1 . Limited Scope of Inquiry .......................................................................................................... 49 
2 . Statutory Concerns .................................................................................................................... 50 
3 . Administrability ........................................................................................................................ 54 
4 . Risk of Abuse ............................................................................................................................ 59 
5 . Relevance of Current Use of Speoial Access ............................................................................ 64 

DEDICATED INTEROFFICE TRANSPORT ............................................................................ 66 

A . SUMMARY ...................................................................................................................................... 66 
B . B A C K G R O ~ D  ................................................................................................................................ 67 

V . 

c . IMPAIRMENT ANALYSIS - 1NTEROPFlCE TRANSPORT .................................................................... 69 
1 . 
2 . 
3 . 

General Operational and Economic Characteristics of Transport ............................................ 69 

Application to Record Evidence of Deployment .................................................................... 125 
Proxy Approach to Impnimienl ,. ......... ,.. ................................................................................... 78 



Federal Communications Comniissinn FCC 04-290 

2. In our Triennial Review Order, we recognized the marketplace realities of robust broadband 
competition and increasing competition from intenodal sources, and thus eliminated most unbundling 
requirements for broadband architectures serving the mass market.' Our efforts there made it easier for 
companies to invest in equipment and deploy the high-speed services that consumers desire. The 
Triennial Review Order had the effect of limiting unbundled access to next-generation loops serving the 
mass market. In this Order, the Commission takes additional steps to encourage the innovation and 
investment that come from facilities-based competition? By using our section 251 unbundling authority 
in a more targeted manner, this Order imposes unbundling obligations only in those situations when we 
find that carriers genuinely are impaired without access to particular network elements and where 
unbundling does not frustrate sustainable, facilities-based competition. This approach satisfies the 
guidance of courts to weigh the cost( of unbundling, and ensures that our rules provide the right 
incentives for both incumbent and competitive LECs to invest rationally in the telecommunications 
market in the way that b t  allows for innovation and sustainable competition4 

3. This Order imposes unbundling obligations in a more targeted manner where requesting carriers 
have undertaken their own facilities-based investments and will be using UNEs in conjunction with self- 
provisioned fscilities. By adopting this approach, we spread the benefits offacilities-hased competition 
to all consumers, particularly small- and medium-sized enterprise customers We believe that the 

Review of the secrion 251 Unbundiing Obligations of Incumbed Lomi & h g e  Carriers: Impiementation of the 
Local CompeIition Provisions of the Teiecommunications Act of 1996; Deproynrent of Wireline S0rvice.s w i n g  
Advanced Telecommunicationr Capabilily, CC Docket Nos. 01-338.96-98,98-147, Report and Order and Ordu on 
Remand and FurthaNotice ofPm@ Rulemaking, 18 FCC Rcd 16978,17145, para. 278 (2003) (lkienniai 
Review Order), corrected by Emata, 18 FCC Rcd 19020 (2003) (Riennial Review Order Errata), vacated and 
remayhd inprI, &mod inpart, UnitedStatm Telecom Assh v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (USTA II )  
cert. denid, 125 S.Ct. 313,316,345 (ZW) 

See ImplemenlaIion of Ihe Local Competition Provisions of the Telecommunicolionr Act of ,996, CC Docket No. 
96-98, Third Report and Order and Fourth Further Noti& of Proposed Ruleinaking, 15 FCC Rcd 3696.370 I, para. 7 
(1999) ( W E  Remand Or&); see also Riennial Review Order, 18 FCC Rcd at 16984, para. 3 (discussing "the 
difficulties and limitations inherent in competition based on the shared use of inliashuctum"). 

' In this Order on Remand the Commission puts into placc new rules applicable to iucumbmt LEcs' unbundling 
obligations with wnrd to mass market local circuit switching, high-capacity loops, and dedicated interoffice 
transport. Thmc new NI- moot various petitions that asked the Commission to stay tbe application of certain rules 
adopted in the Mennial RNMV Order. Accordingly. we dismiss as moot tho August 21,2003, nnergmcy joint 
petition for stay filed by the CXOICE Coalition; tho September 4,2003, joint @on for stay ?Xed by BellSouth, 
Qwcst, SBC, Verim, and the United States Telecom Association; the September 22,2003, emergency petition for 
stay filed by Sage Tclecoq the emergency stay potition ?Xed by DCSl Corporaton d ai. on September 22,2003; the 
September 25,2003, emergency petition for stay fled by NuVox; and mS September 26,2003, pelition for 
emergency stay 6Ied by Allegiance Telecom, Cbcyond, El Pap0 Olobal Netwodcs, Focal, McLeodUSA, Mpwu,  
and TDS Met".  See coalitim for High-Speed Onliine Internet Competition and sntoprise Emergency Joint 
Petition for Stay, CC Docket Nos. 01-338.96-98,98-147 (filed Aug. 27,2003); BellSoutb Corporation, Qwest 
Communications International Inc., SBC Communications Inc., the United States Telecom Association, and the 
Verimn Telephone companies, Joint Petition for Stay, CC Docket Nos. 01-338,96-98, 98-147 (filed Scpt. 4,2003); 
Sage Tclecom, lac. Emergency Petition for Stay, CC Docket Nos. 01-338,96-98.98-147 (filed Sept. 22,2003); 
DCSl Corporation, ILnergmcy Stay Petition, CC Docket Nos. 01-338,96-98,98-147 (filed Sept. 22,.2003); NuVoX 
Communications, Inc. Kmergency Petition for Stay, CC Docket Nos. 01-338.96-98.98-147 (filed Sept. 25,2003); 
Allsgianca Telcoom, Jnc., Cbeyond Communications, LLC, E1 Paw Olobal Nelworlcs, Focal Communications 
Corporation, McLeodUSA Telecommunications Services, Inc., Mpower Canmuni~atiOnS COW. and TDS 
Metrocom, LLC Petition for Emergency Stay, CC Docket Nos. 01-338.96-98,98-147 (filed Sept. 26,2003). 
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impairmeor framework we adopt is self-effectuating, forward-looking, and consistent with technology 
trends that are reshaping the industry. A s  we recognize below. the long distance and wireless markets a e  
sufficiently competitive for the Commission to decline to unbundle network elements to serve those 
markets. Our unbundling rules are designed to remove unbundling obligations over time as carriers 
deploy their own networks and downstream local exchange markets exhibit the same robust competition 
that characterizes the long distance and wireless markets. 

4. The approach that we take here was helped immensely by the effwts of our state colleagues to 
develop evidence concerning the state of development of facilities-based competition in their respective 
states. The state commissions’ impressive efforts to carry out the tasks set out for them in our Triennial 
Review Order led to the development of significant evidence of competitive deployment that we used to 
guide our impairment analysis. The evidence filed with US from those state proceedings provided more 
detailed evidence of competitive deployment than we have had before us in many past proceedings, and 
enabled us to draw reasonable inferences from such facilities deployment, as instructed by the D.C. 
Circuit, in developing the unbundling NICS we adopt today. Likewise, the efforts of state commissions, 
as well as incumbent and competitive LECs, in seeking to develop batch hot cut processes in response to 
the TriennialReview Order have had pro-competitive results relevant to our present analysis. 

II. EXECUTIVESUMMARY 

5 .  The executive summary of this Order is as follows: 

Unbundling Framework We clarify the impairment standard adopted in the Triennial Review 
Order in one respect and modify our application of the unbundling framework in three respects. 
Firsr, we clarify that we evaluate impairment with regard to the capabilities of a reasonably 
eflcient competitor. Second, we set aside the Triennial Review Order’s “qualifying service” 
interpretation of section 25 l(dXZ), but prohibit the use of UNEs exclusively for the provision of 
telecommunications services in the mobile wireless and long distance markets, which we 
previously have found to be competitive. Third, in applying our impairment test, we draw 
reasonable inferences regarding the prospects for competition in one geographic market based on 
the state of competition in other, similar markets. Fourth, we consider the appropriate role of 
tariffed incumbent LEC services in our unbundling framework, and detsrmine that in the context 
ofthe local exchange markets, a general rule prohibiting access to UNEs whenever a quest ing 
carrier is able to compete using an incumbent LEC’s tariffed offering would be inappropriate. 

Dedicated Intemmce Transport. Competing carriers are impaired without access to DSl 
transport except on routes connecting a pair of wire centers, where both wire centers contain at 
least four fiber-based collocators or at least 38,000 business access lines. Competing carriers are 
impaired without access to DS3 or dark fiber transport except on routes connecting a pair of wire 
centers, each of which contains at least three fiber-based collocators or at least 24,000 business 
l ies .  Finally, competing carriers am not impaimd without BCCCSS to entrance facilities 
connecting an incumbent LEC’s network with a competitive LEC’s network in any instance. We 
ndopt 0 12-mnnth plan for cmpttinp carriers to transition away from use of DSI - and DSl- 
capacity dedicated rranspan where they are 1101 impaired, and an  IE-month plan 10 govern 
transitions away from dark fiber transport. These transition plans apply only to the embedded 
customer base, and do nor permit compclilive LECs to add ne.w dedicated transport UNEs in the 
absence or impeirment. During rlie transition pe.riods. competitive cnrriers will retain access to 
unbundled dedicated transport at a rate equal to the higher of (1) 115 peroent of the rate the 
reqmsting currim paid for tha transporr &nm! on h i e  15,2004, or (2) 115 percent of .the rate 

4 
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the state commission has established or establishes, if any, between June 16,2004 and the 
effective date of this Order. 

High-Capacity Loop. Competitive LECs are impaired without access to DS3-capacity loops 
except in any building within the service area of a wire center containing 38,000 or mom 
business lines and 4 or more fiber-based collocators. Competitive LECs are impaired without 
access to DS I-capacity loops except in any building within the service area of a wire center 
containing 60,000 or more business lines and 4 or more fiber-based collocators. Competitive 
LECs are not impaired without access to dark fiber loops in any instance. We adopt a 12-month 
plan for competing carriers to transition away from use of DSI- and DS3-capacity loops where 
the) are not Impaired, and an I S-month plan to govern transitions away from dark fiber loops 
These transition plans apply only to the embedded customer base. and do not permit competitive 
Lu3s to add new high-capacity loop UNEs in the absence of impairment During the transition 
periods, sonpctitive carriers u 111 retain access to luihundled facilities at a rate equal IO the higher 
of ( I )  1 15 percent of the rate the requesting carrier paid for the unbundled loops on June 15, 
2004, or (2) I 15 percent of the rate the state commission has established or establishes, if any, 
between June 16,2004 and the effective date of this Order. 

Mnss Market Local Circuit switching. incumbent LECs have no obligation to provide 
competitive LECs with unbundled access to mass mark& local circuit switching, We adopta 
12-month plan for competing carriers to transition away from use o f  unbundled mass market 
local circuit switching This transition plan applies only to the embedded customer base, and 
does not permit competitive LECs to add new switching UNEs Durlng the transition period, 
cciinptjlive carriess w l l  relain access tu the UNE pIa&form @e., the wmbrnatron of an 
unbundled loop, unbundled local circuit switching, and shared transport) at a rate equal to the 
higher of (1) the rate at which the requesting carrier leased that combination of elements on June 
15,2004, plus one dollar, or (2) the ratc the state public utilitycommission establishes, if any, 
between June 16,2004, and the effective date of this Order, for this combination of elements, 
plus one dollar. 

0 

III. BACKGROUND 

6. The Communications Act requires that incumbent LECs provide unbundled network elements 
(UNEs) to other telecommunications carriers. In particular, section 25 l(cX3) requircs incumbent LECs 
to provide rquesmg telecommunications carriers with “nondiscriminatory access to network elements 
on an unbundled basis at any technically feasible point on ram, tm115, and conditions that are just, 
reasonable, and nondiscriminatory in accordance with . . . the requirements of this section and d o n  
252.” Section 25l(d)(2) authorim the Commjssion to determine which elements are subject to 
unbundling, and directs the Commission to consider, “at a minimum,” whether access to proprietary 
network elements is “necessary,” and whether failure to provide anon-proprie element on an 
unbundled basis would ‘‘impair‘‘ a requesting Carrier’s ability to provide service. Sectlon 252, in turn, 
requires that those network elements that must be offered pursuant to d o n  25 l(oX3) be made available 
at cost-based rates.’ The Commission has previously summarized the long and complex history of our 

’ 47 U.S.C. 5 251(c)(3). 

9 .  

see Id. 5 251(6)(2). 
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141. The evidence described above convinces us that competitive LXs are not impaired without 
access to entrance facilitie~.''~ We also conclude that it would be inappropriate to apply the same 
impairment test to entrance facilities that we have adopted for other types of dedicated t r a n ~ p o r t ? ~  As 
we have explained, entrance facilities are characterized by unique operational and economic 
characteristics thatjustify separate treatment: they are less costly to build, are more widely available 
from alternative providers, and have greater revenue potential than dedicated transport between 
incumbent LEC central For these reasons, we do not apply our test for other types of 
dedicated transport to entrance facilities. 

E. Transition Plan 

142. Because we remove significant dedicated transport unbundling obligations, as described 
above, we find it prudent to establish a pJan 10 frrcililatc the I ~ ~ J S I I I O ~  from UNEs to alternative transport 
options, including special access services offered by the incumbent LECS.~' Specifically, for DSI and 
DS3 dedicated transport we adopt a twelve-month plan for competing carriers to transition to altemative 
facilities or arrangements, including self-provided facilities, alternative facilities offered by other 
carriers, or special access services offered by the incumbent LEC. As disoussed below, we find it is 
appropriate to adopt n longer. eighteen-month transition plan for dark fiber transport. These transition 
plans shall apply only to the embedded customer base, and do not permit competitive LECsto add new 
dedicated transpon UNEs pursuant to section 25 I(c)(?) where the Commission determines that no 
section 25l(c) unbundling requirement exists Ip9 

' 9 5  We find no justification in the record for making enhance facilities available on a transitional basis, as ALTS 
suggests, until carriers have achieved sufficient volumes to make selfdeployment effcicnt. ALTS el el. Comments 
at 90. As we explained above, the ncord shows that self-deployment or alternative wholesale provisioning of 
entrance facilities arc viable alternatives given the possibilities for traffic aggregation and efficient location of 
competitive LEC switches. Thcsc factors demonstrate that requesting carrim arc able to enter the market on an 
economic basis without unbundled access to entrance facilities, and we therefore decline to require such unbundling. 

See Triennial Review Order, 18 FCC Rcd at 17204, para. 367 ("[Tlhe economics of dedicated facilities used for 
backhaul between nshvorks arc sufficiently d i f f i m  h m  bansport within an incumbent L E ' S  network that our 
analysis must adequately reflect this distindioIL") We thus reject co"cnhls' suggestions that e n m e  facilities 
should be subject to tbe same tcst that applies to dedicated trimspotl between incumbent LEC facilities. See AT&T 
Comments at 50-52; Loop-Transport Coalition Comments at 87; ATX, Bayring, el ul. Reply at 48; M c W  Reply at 
37. 

See AT&T Comments at 32 (noting that entrance facilities, compared to other transmission fscilitiss, are better 197 

suited to self-deployment because they involve %"US tmffic" and ''vary short distances"). 

'31 To the extent that a particular dedicated tnmsport facility no longer subject to unbundling pursuant to section 
25 l(cX3) has bean used as part of au EEL. our existing mles governing conversions and commingling apply. See 
7hennid Review Order, 18 FCC Rcd at 17348-50, paras. 585-89 (convmions); id. at 1734248, ParaS. 579-84 
(commingling). 

established in this Ordcr may meet those tbresholds in the future. We expect b b e n t  LBCS and requesting 
carriers to negotiate appropriate transition mechanisms for such facilities through the section 252 process. 

We recognize that some dedicated transport facilities not currently subjectto the nonimpairment thresholds 
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143. We believe it is appropriate to adopt a longer transition period for DSI and DS3 dedicated 
transport than was proposed in the Interim Order and NPRM,,'M because we find that the twelve-month 
period provides adequate time for both competitive LECs and incumbent LECs to perform the task 
necessary to an orderly transition, including decisions concerning where to deploy, purchase, or lease 
facilities."' Consequently, carriers have twelve months from the effective date of this Order to modify 
their interconnection agreements, including completing any change of law processes. At the end of the 
twelve-month period, ques t ing  carriers must transition the affected DSI or DS3 dedicated transport 
UNEs to alternative facilities or arrangements. 

under sections 201 and 202 of the Act! and because it may take time for competitive LECs to negotiate 
IRUs or other arrangements with incumbent or competitive carriers, we find that a more lengthy 
transition Ian is warranted for transitioning carriers from the use of UNE dark fiber to alternative 
facilities."' Moreover, we find that "lit"DS3 or OCn services are sufficiently different from dark fiber 
not to qualify as a ready substitute."M Because incumbent LECs ofFcr no tariffed service comparable to 
dark fiber, we find that, if no impairment is found for a particular route on which a competitive LEC 
utilizes unbundled dark fiber, the risk of service disruption is significantly higher than for DS3 and DSl 
unbundled transport, for which comparable service offerings are available under tariff. The record 
reveals that, even under ideal situations, deploying fiber transport facilities can take up to several 
years.'O' For these reasons, we adopt an eighteen-month transition period for dark fiber transport 
facilities similar to the twelve-month transition period that we adopt for DSI and DS3 transport." We 
expect that the extra time will be sufficient to allow carriers the time necessary to migrate to alternative 
fiber arrangements, including self-deployed fiber. 

144. Because incumbent LECs enerally do not offer dark fiber as a tariffed service regulated 

145. We do, however, adopt the Interim Order andNPRWs proposal regarding transition pricing 
of unbundled dedicated transport faoilitk for which the Commission detennines that no section 25 1 (c) 
unbundling requirement exists.M 7 Iius, during llie ielevant tlansifion period, any dedicated transport 
WNES that a competitive LBC leases as of the effective date ofthis Order, but for which the Commission 
determines that no section 25 I(c) unbundling requrrement exrsts, shall be available for lease from the 
incumbent LEC at a rate equal to the higher of ( I )  115 percent of the rate the requesting carrier paid for 

IW See Interim Or& andNPRM, 19 QCC Rcd at 16199, para. 29 @roping a six-month period). 

''I See, e&, ALTS et al. Comments at 70-72 & a113 (diseussinEthe steps carriers must take to transition away 
from unbundled incumbent LBC ~ s s i m  facilities). 

&e41 U.S.C. 50 201,202. 

a Alpheus Comments at SI, 66; Alpheus Reply at 29. 

Sees e.g., Alpheus Comments at 66. 

40' Id. at 61. 

u6 Thus, for dark fiber transport, carrim have eighteen months from the effectivs date of this Order to modify their 
interconnection agreements, including completing any change of law processes. At the end of the 18-month period, 
requesting carriera must wansition the affected dark fiber dedicated transport UNES to alhmative facilities M 
arrangements. 

There transitional pricing rcquimments apply to DSl, DS3, and dark fiber dedicated I~ansport links alike. 447 
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the transport element on June 15,2004, or (2) 1 I5 percent of the rate the state commission has 
established or establishes, if any, between June 16,2004 and the e t k t i v e  date of this Order, for that 
transport element.“ We believe that the moderate price increases help ensure an orderly transition by 
mitigating the rate shock that could be suffered by competitive LECs if TELRIC pricing were 
immediately eliminated for these network elements, while at the same time, these price increases, and the 
limited duration of the transition, provide some protection of the interests of incumbent LECs in those 
situations where unbundling is not required.m Ofcourse, the transition mechanism adopted here is 
simpl) a default process. and pursuant to section 2jZ(a)( I ) ,  carriers remain free to negotiate alternative 
arrangements superseding this transition period The transition mechanism also does not replace or 
supersede any commercial arrangements carriers have reached for the continued provision of transport 
facilities or services 

VI. HIGH-CAPACITY LOOPS 

A. Summary 

146. In this section, we apply section 25 I(dX2XB) to incumbent LECs’ DSl, DS3, and dark fiber 
loops, consistent with the requirements of ClSTA II. Specifically, we evaluate a requesting carrier’s 
ability to utilize third-party altcmatives to high-capacity loops, or to self-deploy such loops, to serve 
particular locations in an economic manoer. Based on the evidence in the record, we make the following 
determinations: 

DS3 b p x .  We find that requesting camers are impaired without access to DS3-capacity loops 
at any location within the service area of an incumbent LEC wire center containing fewer than 
38,000 business h a s  or fewer than four fiber-based colhtors. Thus, requesting carriers are 
not impaired without aocBss to DS3-capacity loops at any location within the service area of a 
wire center containing 38,000 or more business lines and four or more fiber-based collocators. 

DSl Loops. We find that requesting carriers are impaired without access to DSl-capacity loops 
at any location within the service area of an incumbent LBC wire center containing fewer than 
60,000 business lines or fewer than four fiber-based collocators. Thus, requesting carriers are 
not impaired without access to DSlcapacity loops at any location within the service area of a 
wire center containing 60,000 or more business lines and four or more fiber-based collocators. 

Dmk Fiber Loops. We find that reque$ting mnen arc not impaired without access to 
unbundled dark fiber loops in any instance. 

B. Background 

8 

147. As the Commission explained in the Diennial Review Order, loops are the transmission 
facilities between a central office and the customer’s premises, i.e., ‘We last mile” of a carrier’s network 

Inferin, Order andWRM.19 FCC Rcd at 16797-99, para. 29. These. prices apply to both lit and dark dbcr 
transport. To the extent that a stah public utility commission order rakes some rates and lowars others for dedicated 
transport, the incumbent LEC may adopt either all or none of these dedicated hansport rate changed. Dedicated 
transport facilities no longer subject to onbuadling shall be subject to ”0-up to the applicable transition rate upon 
the amendment of the relevant iuterconncczion agreements, including any applicable change of law processes. 

(09 See Interim Or& andNPRM, 19 FCC Rcd at 16799, para. 30. 
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connection, which also indicates that the two are not interchangeable.”’ Finally, at least two competitors 
maintain that, based on their internal data, they rarely lose enterprise customers to cable providers.)“ 

194. Second, to the extent that intermodal providers are serving enterprise customers at the DSI 
or higher capacity, the impairment analysis we adopt today for high-capacity loops will account for that 
competition. For example, as with our dedicated transport test, our reliance on fiber-based collocation 
capturrs intermodal competitors’ facilities, including those using fixed-wireless and cable facilities, 
which often collocate in at least some locations.”’ Further, as we explained in our discussion of 
dedicated interoffice transport, our impairment analysis is designed to assess revenue opportunities, and 
denies unbundling based in part on those oppottunities rsgardlcss of whether they will be seized by 
wireline competitive L K s  or intermodal competitors.)16 Thus, our tests for high-capacity loops will 
recognize collocation by intermodal providers, as well as the revenue opportunities available to such 
providers, and each will contribute toward a finding of “no impairment.” 

D. Transition Plan 

195. Because we remove significant high-capacity loop unbundling obligations formerly placed 
on incumbent LECs, as described above, we find rl prudent to establish a plan to facilitate the transition 
f“ UNEs to alternative loop options.”’ Specifically, we adopt a twelvemonth plan for competing 
carriers to transition to alternative facilities or arrangements. including self-pmvided facilities, 
alternRIive facilities oRered by other carrier<, or tariffed services offered by the incumbent LEC As 
disciissed bolo\+. we find it is appropriate 10 adopt a longer. eighteen-month. transition plan for dark fiber 

on plans shall apply only to the embedded customer base. and do not permit 
add new high-capacity loop UNES pursuant to section 25 l(c)(3) where the 

Commission has determined thnt no section 25 I(c) unbundling requirement exists 

196. We believe it is appropriate to adopt a Iongar transition period for DSl and DS3 loops than 
the six-month transition period that was proposed in the Interim Order ond N P M ,  because we find that 
the twelve-month period provides adequate time for both competitive LEES and incumbent LECs to 
perform the tasks necessary to an orderly transition, including decisions concerning where to deploy, 

’I’ See ALTS et a/. Comments at 33; McLeodUSA Reply at2. 

’I‘ NuVox, for example, statm that only a tiny bction of its customer losea behue8n Janwry and October 2004 
were to cable companies, and even those may have bwn to wireline competitive LEC affiliates. NuVox Nov. 22, 
2004 E* Parte Letter at 3-5. Cbeyond sbnilarly asseRs that very few telephone numbers have been ported ftom 
Cbcyond to a cable wmpany or vice versa. CbsymdNov. 19,2004 Ex Parte Leltcr at 4. None of the BOCs 
provide comparable numbers indicating how many entmpisa mtomers they have lost to cable providers. Qwcat, 
for enample, indiurtss that it bas lost bes to Cox in Omaba, but &oee losses am to the circuit-switched telephony 
service offered by Cox’s competitive LEC affiliate.. rather than to its cable operation. West Reply at 50. 

’I’ &e supra para 95. 

’I6 &?e id. 

’I’ To the extent mat a particular high-capacity loop 110 longer subject to unbundling porsuaat to section 25 l(cX3) 
has bcan used as part of an EEL, our existing rules gowning conversions and commingling apply. See Diennid 
Review Order, 18 PCC Rcd at 17348-50, paras. 585-89 (conversions); id. at 1734248, paras. 579-84 
(commlng W. 
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purchase, or lease facilities."' Consequently, carriers have twelve months from the effective date of this 
Order to modify their interconnection agreements, including completing any change of law processes. At 
the end of the twelve-month period, requestin carriers must transition all of their affected high-capacity 
loops to alternative facilities or arrangements. 

regulated under sections 201 and 202 of the Act," and because it may take time for competitive LECs to 
negotiate IRUs or other arrangements with incumbent or competitive carriers, we find that a more lengthy 
transition Ian is warranted for transitioning carriers from the use of unbundled dark fiber to alternative 

for dark fiber loops?23 We expect that the extra time is necessary to permit carriers the time necessary to 
migrate to alternative fiber arrangements, including self-deployed fiber. 

$19 

197. Because incumbent LECs generally do not offer dark fiber loops as a tariffed service 

facilities.' P I Thus, as in the case of dark fiber transport:22 we adopt an eighteen-month transition period 

198. We adopt the Interim Order OndNPRM's proposal regarding transition pricing of unbundled 
high-capacity loops for which the Commission determines that no section 251(c) unbundling requirement 
exists. l-lws. during tl ie relevant transition period, any high-capacity loop UNES that a competitive LEC 
leases as of the effeciive date of this Order, but for which the Commission determines that no section 
.Zi I ( c j  uiil.uodli~~g rcquircmsnl exists, shall be available for lease from the incumbent LEC at a rate equal 
to the higher of (1) 11 5 percent of the rate the requesting carrier paid for the loop element on June 15, 
2004, or (2) 11 5 percent of the rate the state commission has established or establishes, if any, between 
June 16,2004 and the effective date ofthis Order, for that loop element."' We believe that the moderate 
price incrsancs help ensure an orderly transition by mitigating the rate shock that could be suffelad by 
competitive LECs if TELRIC pricing were immediately eliminated for these network elements, while at 
the same time, these price increases, and the limited duration of the transition (which will require current 
W E  purchasers to more quickly make new service. arrangements), provide significant protection of the 

J" See. e.g., ALTS el al. Comments at 70-72 & n.113 (discusshg the steps cmiers must take to transition away 
from unbundled incumbent LEC transmission hcilities). 

'le We ncogniu, that some high-cspacity loops with respect to which we have found impairment may in the futun 
meet our thrasholds for non-impainnmt. For example, as Competition grows, competitive LBcs may wnshllct new 
fiber-based collocation8 in a wire center that currently has more than 38,000 business lines but 3 or fewer 
wllocations. In such us$#, we expect incumbent LEG and requesting carrim to negotiate appropriate transition 
mechanisms through the section 252 process. 

See 47 U.S.C. $9 201,202. 920 

n' Alphsus Comments at 57; Alphcus Reply at 29. 

'22 Seesvpnrpanr 144. 

'" Thus, for dark f i b  loops, carrim have eighteen months f" the effective date of this Order to modify their 
interconnection agreements, including completing any change of law processes. At the end of thc eightwn-month 
period, requesting carriers must transition the a&cted dark fiber loop UNEs to a l t e d v e  facilities or arrangements. 

' ~ 4  Inrerim Order and NPRM, I9 PCC Rcd at 16797-99, para. 29. These prices apply to DS1 , DS3, and dark fiber 
loops. Tothe extent that a state public utility commission order raises some rates and lowers others for high-capmity 
loops, the incumbent LECmay adopt either all or none ofthus he-capacity Imp rate cbangcs. High-capacity 
loops no longer subject to unbundling shall be subject to me-up to the applicable transition rate upon the 
amendment of the relevant interconnection agreements, including any applicable change of law procesrcs. 
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interests of incumbent LECs in those situations where unbundling is not required.’’’ Of course, the 
transition mechanism adopted here is simply a default process, and pursuant to section 252(a)(l), carriers 
remaiii free to negotiate alternative arrangements superseding this transition period. The transition 
mechanism also dws not replace or supersede any commercial arrangements carriers have reached for 
the continued provision of high-capacity loop facilities or gervices. 

VII. MASS MARKET LOCAL CIRCUIT SWITCRING 

A. Summary 

199. We reexamine incumbent LECs’ obligations to unbundle mass market local circuit switching 
in light of the D.C. Circuit’s vacatur of our previous rules. In particular, we have revised our approach to 
impairment pursuant to USTA Il‘s instruction to draw appropriate inferences about potential competition 
in one market from evidehce of competitive deployment in another market. Applying the court’s 
guidance to the record before us, we impose no section 251 unbundling requirement for mass market 
local circuit switching nationwide?% We conclude, based on the m r d  here, and the reasonable 
inferences we draw from it, that competitive LECs not only have deployed a significant, growing number 
of their own switches, often using new, more efficient technologies such as packet switches, but also that 
they are able to use those switches to serve the mass market in many was, and that similar deployment is 
possible in other geographic markets. Additionally, we find that the BOCs have made significant 
improvements in their hot cut processes that should better situate them to perform larger volumes of hot 
cuts (“batch hot cuts”) to the emnt necessary?” We find that these factors substantially mitigate the 
TriennidReview Order’s stated concerns about circuit switching impairment. Moreover, regardless of 
any limited potential impairment requesting carriers may still face, we find that the continued availability 
of unbundled mass market switching would impose significant costs in the form of decreased investment 
incentives, and therefore we conclude not to unbundle purauant to section 25 I(dX2)’s “at a minimum” 
authority. Finally, we adopt a transition plan that requires competitive LECs to submit orders to convert 
their WE-P customers to alternative arrangements within twelve months of the effective date of this 
order. This transition period shall apply only to the embedded customer base, and does not permit 
competitive LECs to add new customers using unbundled access to local circuit switching. During the 
twelve-month transition period, which docs not supersede any alternative arrangements that carriers 
voluntarily have negotiated on a commercial basis, competitive LBcs will continue to have access to 
WE-P priced at TELRlC plus one dollar until the incumbent LEC successfi~lly migrates those WE-P  

&e id at 16199, para. 30. 

’’‘ Competitive LBcs have used unbundled local circuit switching exclusively m combination with mcumbent LEC 
loops and shared transport in an arrangcmcnt known as the unbundled network element platfonn (UNEP). 

”’ A hot cut is a largely manual process requiring mcumbsnt LEC technicians to manually disconnect the 
customer’s loop, which was hardwired to me incumbent LEC switch, and physically re-wke it to the compaitive 
LEC switch, while simubneously reassigning @e., potting) the customer’s original telephone number f” the 
incumbent LEC switch to the competitive LBC switch. “ I n i d  Review Order, 18 FCC Rcd at 17266, para. 465 
n. 1409. Since the Trienniuf Review Order was adopted, major wrs of-P. such as AT&T, have announced that 
they arc abandoning that method of entry into the mass market in favor of a l t e r ”  such as VoIP, thus reducing 
the. likely volume of hot cuts required m the abssnce ofunbundled local circuit switching. 
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space in the incumbent LEC’s central ofice can be dealt with adequatelythmugh the Commission’s rules 
governing access to collocation, which is a more direct way of remedying any such 

Finally, we note that there are many costs that all competitors in a markct - incumbent LEcs 
and competitive LECs alike - must incur and recover6n We again do not reach a national finding of 
impaimrent on the basis of such costs. Commenten cite a number of costs associated with using existing 
circuit switches to serve the mass market that “are simply disparities faced by virtually any new entrant 
in any sector of the economy, no matter how competitive the sector.’*’‘ 

225. 

D. Transition Pian 

226. Because unbundled local circuit switching will no longer be made available pursuant to 
section 251(c)(3), we establish a transition plan to migrate the embedded base ofunbundled local circuit 
switching used to serve mass market customers to an alternative service arrangement.m In particular, 
eliminating unbundled accM to incumbent LEC switching on a flash cut basis could substantially disrupt 
service to millions of mass market customers, as well as the business plans of 

227. We require competitive LECs to submit the necessary orders to convert their m8ss market 
customers to an alternative service arrangement within hvelve iiiontlis of the effective date of this Order. 
This transition period shall apply only to the embedded customer base, and does not permit competitive 
LECs to add new UNE-P arrangements using unbundled access to local circuit switching pursuant to 

(Continued f” previous page) 
of the Act and giving same substance to the ‘necessary’ and ‘impair’ requirements.”); see dso, e.g., USTA I f ,  359 
F.3d at 570; (ISTA I, 290 F.3d at 425-26. 

See. e.g., 47 C.F.R. 5 51.323(k)(3) (requiring incumbant LECs to make available adjacent space collocation 
where physical collocation space is exhausted). 

”’ See, eg, Qwest Reply at 76 n.216. 

”‘ U S A  I, 290 F.3d at 426. Moreover, the competitive carria cost-based arguments fail to take into consideration 
that “average unit are necessarily higher at the outset for any new entrant into vircUally any businws.” USTA 1, 
290 F.3d at 427. In the Triennial Review Order, the Commission found that the record was insufficient to support an 
impairment finding based on several theoretical sources of potential sconomic impairment, including costs 
associated with using existing circuit switchas to serve the maas market, such as the purchase of additional analog 
equipment, cwh to acquire additional collorstion space, the purchair of additia~al cabling nnd power, 115 well ps 
overhead and marketing costs. Triennial Review Order, 18 PCC Rcd at 17251,17285-86, paras. 441.485. 
Commentem m this proceeding cite a number of thette so* of wsts. See eg., ALTS el a/. Commenhl at 93; PACE 
Coalition, et a/. Comments at 70, 75; see d o ,  e.&!.. ACN %ply at 2 (citing the current financial climate as hindaing 
its ability to obtain the financing neccsslny to wnvut to a UNEL strategy). 

The Wenninl Review Order left umcsolved the issue of the appropriate number of DSO lines that distinguishes 
mass market customers from entaprise inarket customen for unbundled local circuit switching. See Trirnniul 
Review Order, 18 PCC Rod at 17293, para. 497. W e  need not resolve that issue here because, m this Order, we 
eliminate unbundled access to local circuit switching for the mass market, as well. The transition period we adopt 
here thus applies to all unbundled local circuit switching arrangements used to serve customers at less than the DSI 
capacity level as of the effective date ofthis Order. The transition for local circuit switching for the DSI enterprise 
market was established in the Trienniul Review Order, 18 FCC Rcd at 17318, para. 532. 

626 See Interim Order and W M ,  19 PCC Rcd at 16794,16795-96, paras. 20,24 (discussing need for transition to 
avoid harmful disruption in the telecommunications markets). 
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section 251(cx3) ehcept as othenvise specified in this Order "' The transition we adopt is based on the 
iiicumhent LEC,' asserted ahilir) to convert the embedded base of UNE-P customers to UNE-L on a 
timely basis while continuing to meet hot cut demand for new UNE-L customers. We believe it is 
appropriate to adopt a longer, twelvemonth, transition period than was proposed in the Interim Order 
and MPRM.."' We believe that the twelve-month period provides adequate time for both competitive 
LECs and incumbent LECs to perform the tasks necessary to an orderly transition, which could include 
deploying competitive infrastructure, negotiating alternative access arrangements, and performing loop 
cut overs or other c0nversions.6~~ Consequently, carriers have twelve months fmm the effective date of 
this Order to modify their interconnection a p m e n t s ,  including completing any change of law 
processes. By the end of the twelve month period, requesting carriers must transition the affected mass 
market local circuit switching UNEs to alternative facilities or arrangements. 

228. We do, however, adopt the Interim Order OndMPRWs proposal that unbundled access to 
local circuit switching during the transition period be priced at the higher of (1) the rate at which the 
requesting carrier leased UNE-P on June 15,2004 plus one dollar, or (2) the rate the state public utility 
commission establishes, if any, between June 16,2004, and the effective date of this Order, for UNEP 
plus one dollar.bM We believe that the moderate price increasss help ensure an orderly transition by 

The requenmg carrier shall contmue IO have access to shared mpon signaling. and call-related databaxs as 611 

provided in the Trienniol Rewew Order for those arrangements relying on unbundled local circuit switching h 
not yet been eonvaned to alternative arrangements Trienntol Revrm Order, I8 FCC Rcd at 173 19-20, 17323- 
was 533-34. 542-60 We note Ihal TSI 3 peiilion for reconsiderauon ofthe Trrennial Revmi Order tliai 

requests that the Commission find signaling elements to be compztitively available either through third pany 
providers or through self-provisioning and that competitive LECs do not need mandatory access to signaling was not 
timely filed TSI Telecommunications Services, Inc. Petition for Reconsideration, CC Docket No. 01-338 (filed Oct. 
3,2003). In any event, even if we were to consider TSI's petition, because we otherwise generally eliminate 
unbundled switching, and with it unbundled access to signaling, we dismiss that petition BS moot. 

See Interim Order and NPRM, 19 FCC Rcd at 16799. para 29 (proposing a six-month period). 

See, e g , Letter from James Bradford Ramsay, Oencral Counsel. NARUC. to Marlene H. Dortch, Secretary, 
FCC, WCDocketNo.04-313,CCDocketNo.01-338at3 (filedDcc. 8,2004)(statingthalthetransitionpl.nmust 
provide time for competitive LECs "to revise their businsss plans and decide to deploy any needed infrasrmchue, 
generate needed capital for economically sound deployments, ncgotiato alternative arrangements, or withdraw f" 
particular markets"); Letter from Ruth Milkman, Counsel for MCI, to Marlene H. Dortch, Secretary. FCC, WC 
Docket No. 04-313. CC Docket No. 01-338 at 1-2 (filed Dee. 7.2004) (asserting that any transition for mass market 
local cixuit switching nccds to acwmmodate the possibility that some competitive LBcs will need to partner with 
other competitive LECs that already "have in p b  the equipment and facilities necessaty to m e  customers via 
UNE-L"); New York Dspattmcnt of Public Service Comments at 12-13 (proposing that the transition proposed in 
the Interim NPRM be Ieugthened by an additional six months due in put to h e  nsad for additional time for c a r t "  
and consumers to adapt to the new Circumstances); supra para. 215 (discussing evidence that some competing 
carriers may seck alternative service arranganmts rather than robing on UNE-L), see a/so Michigan-Bawd CLBC 
Coalition Comments at 8 (proposing a twelve momh transition plan for rrmss market local circuit switching). 

Interim Order and WRM, 19 FCC Rcdat 16797-99, para. 29. To the extent mat a state public utility 

621 

629 

commission order raises some rates and lowers othm for the aggregate combination of loops. shad transport, and 
switchiag (i e ,  WE-P), the mmbcnt LEC may adopt either all or none of theae UNE platform rate changes. This 
choice by the incumbent LEC shall not diminish the effectiveness oflhe state commission order with respect to UNE 
loop rates (when not ordered as part of the UNB platform). UNE-P amangemcntp no longer subject to unbundling 
shallbc subject to true-up to the applicable transition rate upon the amendment ofthe relevant interconnection 
agrments, including any applicable change of law pmcesses 
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mitigating the rate shock that could be suffered by competitive LECs if TELRIC pricing were 
immediately eliminated for these network elements, while at the same time, these price increases, and the 
limited duration of the transition, provide some protection of the interests of incumbent LECs in those 
situations where unbundling is not r~quired.6~’ We expect incumbent LECs to meet hot cut demand, and 
to work to prevent unnecessary customer disruption. To the extent that specific problems arise, carriers 
are free to petition for waiver of this requirement with respect to their particular circumstances.” Of 
course, the transition mechanism adopted here is simply a default process, and pursuant to section 
252(a)(l), carriers remain free to negotiate altemative arrangements superseding this transition period. 
The transition mechanism adopted today also docs not replace or supersede any commercial 
arrangements carriers have reached for the continued provision of UNEP or for a transition to UNE-L.6” 

WI. REMAININGISSUES 

A. Conversions 

229. We determined in the Triennial Review Order that competitive LECs may convert tariffed 
incumbent LEC services to UNEs and UNE combinations, provided that the competitive LE32 seeking to 
convert such services satisfies any applicable eligibility criteria.bu The US’” IIcourt upheld this 
dctermination.6’’ The BOCs have nevertheless urged us in this proceeding to prohibit conversions 
e11tirely.6’~ Given our conclusion above that a carrier’s current use of special access docs not 
demonstrate a lack of impairment,63’ we conclude that a bar on conversions would be inappropriate. 

I 

230. We decline to adopt an across-the-board prohibition on conversions for three reasons. First, 
the scope of the purported problem that a conversion bar is designed to remedy is far smaller than several 
commenters suggest. The BOCs argue that unless the conversion rule is rewed, a tremendous number 
of existing special access channel terminations will be converted to UNEs by interexchange carriers.”’ 
But the rules we adopt today already prevent the use of UNES - and therefore also prevent the conversion 

See id at 16799, pan. 30. 

47 C.F.R. 8 1.3. 

See, e.g., MCI, MCI and Qwat Reach Commerciol Agreenwrlfor Whdesale Services, Press Release (May 3 I ,  
2004). moilable at 
hnp://gllobo.mci.com/mws/nsws2.xml?~id-l071 O&mode=long&lang=endtwidfh=53O~anglinkr. SBC. 
SBC, Sage Telecom Reach Wholesale Telecom Sorviccs Ageenrent, Press Release (Apr. 3,2004). ovrriloble ai 
h n p : / / w ~ u . s b c . c o ~ ~ p r ~ s - r o o m ? p ~ 5 0 9 7 ~ ~ n = ~ ~ ~ ~ l e ~ = 2 ~ 0 8 0 .  

Wennial Review Grda, 18 FCC Rcd at 17348-50, panu. 585-89. 

a’ USTA II. 359 €3 at 592-93. 

636 See BellSouth c0”Snts at 37-38; Qwest Comments at 71-76; SBC Comments at 93-94; VcrizOn Comments 
at 75-77. 

See q r o  Part 1V.D. 

See, e+., west Dec. 8,2004 N d C m i n  Ex Pore Letter at 2 (describhg the efforts of one intemchauge 
carrier in Qwest’a region to convert special acccM channel vminations to UNBS); BellSouth Dec. 7.2004 Spacial 
Access Er Parte Letter at 5 (arguiug that continuing to permit convorsiOna “would create the poasibil i  of a massive 
wealth !xansfcr bchveen carriers through a shift [ h m  special access circuits] to unbundled facilities”). 

631 
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B. Implementation of Unbundling Determinations 

233. We expect that incumbent LECs and competing carriers will implement the Commission’s 
findings as directed by secrim 25: d t k  Aci.”;’ Thus. carriers tiiusi implement changes to their 
interconnection agreements consistent with our conclusions in this Order.6” W e  note that the failure of 
an incumbent LEC or a competitive LEC to negotiate in good faith under section ZSl(cX1) of the Act and 
our implementing rules may subject that party to enforcement action. Thus, the incumbent LEC and 
competitive LEC must negotiate in good faith regarding any rates, terms, and conditions necessary to 
implement our rule changes!% We expect that patties to the negotiating proccss will not unreasonably 
delay implementation of the conclusions adopted in this Order. We encourage the state commissions to 
monitor this area closely to ensure that parties do not engage in unnecessary delay. 

234. We recognize that our rules governing access to dedicated transport and highcapacity loops 
evaluate impairment based upon objective and readily obtainable facts, such as the number of business 
lines or the number of facilities-based competitors in a particular market.”’ We therefore hold that to 
submit an order to obtain a highcapacity Imp or transport UNE, a requesting carrier must undertake a 
reasonably diligent inquiry and, based on that inquiry, self-certify that, to the best of its knowledge, its 
request is consistent with the requirements discussed in parts lV, V, and VI above and that it is therefore 
entitled to unbundled access to the particular network elements sought pursuant to section 251(~X3).6~’ 
Upon receiving a request for access to a dedicated transport or highcapacity loop UNE that indicates that 
the UNE meets the relevant factual criteria discussed in sections V and VI above, the incumbent LEC 
must immediately process the requast. To the extent that an incumbent LEC seeks to challenge any such 
UNEs, it subsequently can raise that issue through the dispute resolution procedurss provided for in its 
interconnection agreem~nts.6’~ In other words, the incumbent LEC must provision the UNE and 

6y 47 U.S.C. $252. 

Id. 

6% 47 U.S.C. 0 ZSl(c)(l); 47u.s.c.  8 UZ(bX5). 

*’ .%e s v p m  parts V.C.Z. ~ 1 . c . 2 .  

As in the pars we do not believe it is naxss!ry to addms the pd38 form that such a ccrrifiration must &e, but 
we note that a letter sent to the incumbent LBC by a requesting carrier is a practical method of d a t i o n .  See 
nienninl Review Order, 18 FCC Rcd at 17369, pm. 624, SuppIementnl Order Clar$cation, IS FCC Rcd at 9602- 
03, para 29. Although we again decline to adopt specific rtcord-kwping requirements, wc exped that requesting 
carriers will maintain appropriate records that they can rely upon to support their local usage ccrti6cation See 
Triennial Review Order. IS FCC Rcd at 17370, para. 629; Supplemental Order Clari&atinn, IS FCC Rcd at 9604, 
para. 32. 

and high-capacity loops. We decline to adopt an auditing reqniment because, m contrast to EELS self- 
certifications, the requesting carrier reeking access to the UNE certifies only to the bcgt of its knowledge, and is 
unlikely to have in its posscssiw all information necessary to evaluate whether the network element meets the factual 
impainmnt criteria in our rules. However, these rules do not supersede any audit rights included in any 
intaxonneetion ape” or other commercial arrangements. See, e.g., Supplemntal Order ClrY@cafion, 15 FCC 
Rcd at 9604, para 32 (noting that m o  interconnection agreements contain audit rights). Furthcr, we rstsin our 
existingcptif~onandauditingNleagovomingaccess toEELs. See47C.F.R p 51.318. 

We do not adopt auditing rulea for the self-cmtifications relating to our impairmd rules for dedicated UaMpoIl 
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subsequently bring an dispute regarding access to that UNE before a state commission or other 
appropriate authority. 24 

M. PROCEDURAL MATTERS 

A. Effective Date of Rulw 

235. Given the need for prompt action, the requirements set forth here shall take effect on 
March 1 I, 2005, rather than 30 days after publication in the Federal Register. Commission rules permit 
us to render an order effective sooner than 30 days after publication in the Federal Register where good 
cause exists."' Similarly, section 553(d) of the Administrative Procedures Act (APA)"' permits any 
agency to make a rule effective less than 30 days &or its publication as "provided by the agency for 
good cause found and published with the rule.'"' Consistent with our rules and the APA, we find in this 
instance that there exists good cause to make this Order effective on March 11,2005. 

236. We find such good cause exists in this instance because making the rules effective on 
March I 1 will serve the public interest by preventing unnecessary disruption to the marketplace. In 
adopting the interim unbundling requirements, which the rules we adopt today supplant, the Commission 
provided that they would remain in effcct only until the earlier of (I)  six months after the effective date 
of the Interim Order md N P M ,  or (2) the effective datc of the rules adopted in this order.w The 
Commission also provided for transitional requirements to take effect for the six months following 
expiration of the interim rules."' We find that it would be contrary to the public interest and 
unnecessarily disruptive to the markst to permit a gap between the expiration of the interim unbundling 
raquirements and the effective date of the rules that we adopt today, during which the previously adopted 
msitional requirements would be effective for a short period of time. The Commission has exercised 
its section 5S3(d) authority based on considerations such as the need to avoid regulatory confusion and 
industry disruption arising from the delayed applicability of newly adopted 
considerations are applicable here, and counsel implementation, by March 11,2005, ofthe rules adopted 
herein. 

These 

660 ~fwurse, this m w t "  for addressing incumbent LEC cuenges to self-cerritieations is rimply a dsfiult 
process, and pursuant to section 252(ax1), carrim remain frec to negotiate altcmative arrangemn*l. 47 U.S.C. 

"' See47C.P.R 8s 1.103(a), 1.427f.b). 

662 5 U.S.C. 8 500 efseq. 

"' 5 U.S.C. 6 553(d)(3). 

D 252(a)(1). 

See Interim Order and NPRM, I9 FCC Rcd 16183, 16794, para 21. 

See id at 16797-98, para. 29. 

666 See Ormipoint Corp v. FCC, 78 F.3d 620,630 @.C. Cu. 1996). 
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4. Section 5 1.3 19 is amended by: removing paragraphs (aX7) and (e)(4); redesignating paragraphs 
(a)(8) and (a)(9) as (aX7) and (a)@), respectively; redesignating paragraph (e)(5) as (eX4); and revising 
paragraphs (a), (d), and (e) to read as follows: 

5- 'remen . 
(a) * * 

(4) DSI loops (i) Subject to the cap described in paragraph (a)(4)(ii), an incumbent LEC shall 
provide a requesting telecommunications carrier with nondiscriminatory access to a DSI loop on 
an unbundled basis to any building not served by a wire center with at least 60,000 business lines 
and at least four fiber-based collocaton. Once a wire center exceeds both of these thresholds, no 
future DS 1 loop unbundling will be required in that wire center. A DSI loop is a digital local 
loop having a total digital signal speed of 1.544 megabytes per second. DSI loops include, but 
are not limited to, two-wire and four-wire copper loops capable of providing high-bit rate digital 
subscriber line services, including TI services. 

(ii) C ~ D  on unbun dled DSl loo0 circuits. A requesting telecommunications carrier may 
obtain a maximum often unbundled DS1 loops to any single building in which DSI 
loops are available as unbundled loops. 

(iii) Trass ition oeriod for DSI loo0 circuits. For a 12-month period beginning on the 
effective date of the Triennial Rsview 
competitive LEC leases from the incumbent LEC as of that date, but which the 
incumbent LEC is not obligated to unbundle pursuant to paragraphs (a)(4)(i) or (a)(4)(ii) 
of this section, shall be available for lease from the incumbent LEC at a rate equal to the 
higher of (1) 1 15% of the rate the ques t ing  carrier paid for the loop element on June 
IS, 2004. or (2) 11 5% of the rate the state commission has &atdished or &eblishes, if 
an) between June 16, 2004 and the effectire date of the 7 rreimial Review Remand 
Order. for that loop element Where incumbent LECs are not required to provide 
unbundled DSI loops pursuant to paragraphs (a)(4)(i) or (a)(4)(ii) of this section, 
requesting carriers niay not ohtain new DSI loops as unbundled network elements 

er any DSI loop CMES that a 

( 5 )  DS3 loo~s (i) Subject to the cap described in paragraph (aXS)(ii), an incumbent LEC shall 
provide a requesting te1ecm"ications carrier with nondiscriminatory access to a DS3 loop on 
an unbundled basis to any building not served by a wire canter with at least 38,000 business lines 
and at least four fiber- collocaton. Once a wire ca t e r  exceeds both of these thresholds, no 
future DS3 loop unbundling will be required in that wire center. A DS3 loop is a digital local 
loop having a total digital signal speed of 44.736 megabym per second. 

(ii) CaD on u n b d  Id DS3 1000 circuits. A rcqucSting telecommunications carrier may 
obtain a maximum of a single unbundled DS3 loop to any single building in which DS3 
loops are available as unbundled loops. 

r i d &  PS 3 1000 circuits. For a 12-month period beginning on the (iii) m n  oe 
effective date of the Triennial Review Remand Order. any DS3 loop UNEs that a 
competitive LEC leases from the incumbent LEC as of that date, but which the 
incumbent LEC is not obligated to unbundle pursuant to paragraphs (aX5xi) or (aX5Xii) 
of this section, shell be available fnr lease from the incumbent LBC at a rat0 equal to the  
higher of (1) 11 5% of the rate the requesting carrier paid for the loop element on June 

. .  
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15,2004, or (2) 11 5% of the rate the state commission has established or establishes, if 
any. between l u n e  16. ?DDJ. and the effective date oftlie Triennial Review Remand 
Q&, for that loop element. Where incumbent LECs are not required to provide 
unbundled DS3 loops pursuant to paragraphs (a)(S)(i) or (a)(S)(ii) of this section, 
requesting carriers may not obtain new DS3 loops as unbundled network elemena. 

( 6 )  Dark fiber 1000s. (i) An incumbent LEC is not required to provide requesting 
telecommunications carriers with access to a dark fiber loop on F I ~  unbundled basis. Dark fiber is 
fiber within an existing fiber optic cable that has not yet been activated through optronics to 
render it capable of carrying communications services. 

(ii) Transition period for dark fiber IWD circuik For an 18-month period beginning on 
the effective date of the Triennial Review Remand Order, any dark fiber loop UNES that 
a competitive LEC leases from the incumbent LEC as of that date shall be available for 
lease from the incumbent LEC at a rate equal to the higher of ( I )  I 15% of the rate the 
requesting carrier paid for the loop element on June 15,2004, or (2) I 15% of the rate the 
s a t e  commission has estahlislied or establishes. if any. between June 16_ 2004, aod the 
cfective date of tlie TrieMinl Review Remand Order. for that loop element. Requesting 
carriers mny not obtain new dark fiber loops as unbundled network elements. 

* * * * *  

(d) Low I circuit switchinz. 

(1) * * *  
(2) DSO caoacitv fie.. mass market) determinatio ns. 

(i) An incumbent LEC is not required to provide acodss to local circuit switching on an 
unbundled basis to requesting telecommunications carriers for the purpose. of saving 
end-user customers using DSO capacity loops. 

(ii) Each requesting telecommunications carrier shall migrate its embedded base of end- 
user customers off of the unbundled local circuit switching element to an aitemative 
arrangement within 12 months of the effective date of the Triennial Review 
QdZ. 

(iii) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-month period from the 
effective date of the TriOnrUai Rwiew Remand Ode. I, an incumbent LE€ shall pmvide 
access to local circuit switching on an unbundled basis for a requesting carrier to serve 
its embedded base of end-user customers. The price for unbundled local circuit 
switching in combination with unbundled DSO capacity loops and shared transport 
obtained pursuant to this paragraph shall be the higher of: (A) the rate at which the 
requesting carrier obtained that combination of network elements on June 15,2004 plus 
one dollar. or (8) the rate the state, public utirity commission establishes. if any, between 
. l i ine 16. 2004. ond Ole effective dare of the l'riemiial Review Remand Order. for [hat 
comhination of network elements. plus one dollar. Requesting carriers may not obtain 
iie\v local switching as an unbundled network clemenr. 

(3) * 
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(C) Shmd -DO& Shared transport is defined as the transmission %itis 
shared by more than one Carrier, b l u d ~  the h c m k u t  LEC, between end 
office switches, W e e n  end office switdw and tandem switches, and between 
tandem switohcs, in the incumbent LEC network. 

(e) Dedic8ted hanswtt An incumbent LEC shall provide arcquesting tclccomunications carrier with 
nondiscrimiaatory access to dedicated transport on an uubundled basis, in ~ r d a n c c  with section 
251(c)(3) ofthe Act and this part, as set forth in paragraphs (e) through (ex4) of this ssotiOa A "mute" is 
a transmission path b" one of an incumbent LEC's wire centers or switches and another of the 
incumbent LEC's wim centers or switches. A route Mween two points (e.g., Wire CMGr or switch "A" 
and wire ceater or switch "Z") may pass through one or mom intermediate wire onten or switches (e.g., 
wire center or switch "X"). Transmission psths between identical end points (e.& wire center or switch 
"A" and wire center or switch "2") arc the same "mute," irrcspcctive of whether they pass through the 
same intermediate wire centws or switches, ifany. 

(1) Definitioq. For purposes of this section. dediaatcd traaspoa includes incumbant LEC 
bansmission facilities betweem wire centers or switches 04 by incumbent LEca. or between 
wire centers or switches ownsd by inambent LECs and switchcs owned by requesting 
telsoommunioutions Oerria8, including, but not Limited to, DSI-, DS3-, and OCn-oapsEity level 
savices, BS well as dark fiber, dedicated to a particular customor or carrier. 

(2) Avallabilitv. 

. An incumbent LEC is not obligated to provide a requesting carrier ... 
(0 B@DB&&& 
wi thUnbuDdkdac~ t0  Wcatedirnnaportthat does not connect apairof incumbent 
LEcwimoentas 

(11) Dedi& DSI I" II Dedicated DS1 transport shall be made available to 
reqqlresrrog 
canrists of incumW LEC interoffice transmission facilities that have a tota) digital 
signal speed of 1.544 megabyte8 per second and are dedicated to a partioular oust" or 
Carrier. 

on M unbundled bssm as set forth Mow. Dedicated DSI trsnspoat 

f Ds1 ~ W f i  . Incumbent LEG shall unbundle DSI (A) Q m d ~ u d & W o  
kMport between any pair of inaunbuit LBC Hirs c'-w2h ex* whcrs, through 
application of tier classifications dcsaibed in pengraph (0x3) of this section, 
W w i r c  centers dofiningthemute arc Ti 1 wiroosotas. As sucb, an 
incambeat LEC must unbundle DSl trsnoport ifa wire center at either end of a 
rupstcd route is not a Tia 1 wire casta. or ifneither is a Tier I wire center. 

(B) W D S I  -~cirord$ . A requesting telemnmunicatiow 
cmia may obtain a maximum of ten unbundled DS I dedicated transport cirmitp 
on caoh route where DS 1 dedicated trsnspofi is available on an unbur~Ued basis. 

. ForalZ-monthperiod (C) -4 for DSI transDoa~&& 
b c g i i g  on the effective date of tha 
dedicated transport UNB that a compstitive LEC leasea h m  tha incvmbsnl LEC 
US ofthat date, but wbicbtbs i"t LEC is not obugatcdto unbundle 
pursuant to pmgrapb (ex2XiiXA) or (e)(2)(ii)(e) of this &on, shall be 

. .. 

any DS1 

150 



Federal Communications Conmission FCC 04-290 

available for lease from the incumbent LEC at a rate equal to the higher of (1) 
1 I5 percent of the rate the requesting carrier p i d  for the dedicated transport 
element on June 15,2004, or (2) 1 15 percent of the rate the state commission has 
established or establishes, if any, between June 16,2004, and the effective date 
of the Triennial Revtew Remand Order, for that dedicated transport element. 
Where incumbent LECs are not required to provide unbundled DSI transpat 
pursuant to paragraphs (e)(2)(ii)(A) or (e)(Z)(ii)(B) of this section, nq 
carriers may not obtain new DSI transport as unbundled network elements. 

(111)  Dedicated DSi rransmrt. Dedicated DS3 transport shall be made available to 
requesting cairiers 011 an unbundled basis as set forth below. Dedicated DS3 transport 
ion5151l of mcuinberir LGC inzeroffice transmission facilities that have a total digital 
signal speed of 44.736 megabytes per second and are dedicated to a particular customer 
or carrier. 

(A) General availabilitv of DS3 transwrt. Incumbent LECs shall unbundle DS3 
transport between any pair of incumbent LEC wire centers except where, 
through application of tier classifications described in paragraph (eX3) of this 
section, both wire centers defining the mute are either Tier 1 or Tier 2 wire 
centers. As such, an incumbent LEC must unbundle DS3 bnnsport if a wire 
center on either end of a requested route is a Tier 3 wire center. 

(B) Cao on unbundled DS 3 banswrl circ~&. A requesting telecommunications 
carrier may obtain a maximum of 12 unbundled DS3 dedicated transport circuits 
on each route where DS3 dedicated transport is available on an unbundled basis. 

(C) TransitionDen 'od for DS3 transwrt circuits. For a 12-month period 
beginning on the effective date of the Triennial &view Re& Ord er, any DS3 
dedicated transport UNE that a competitive LEC leases from the incumbent LU:  
as of that date, but which the incumbent LEC is not obligated to unbundle 
pursuant to paragraphs (eXZ)(iii)(A) or (eXZXiii)(B) of this section, shall be 
available for lcasc from the incumbent LEC at a rate equal to the higher of (1) 
1 15 percent of the rate the requesting carrier paid for the dedicated transport 
element on June 15,2004, or (2) 11 5 percent of the rate the state commission has 
esablishtd OT establishes. if any. haween lune 16,1004, and lhe 8ffective date 
of  the Trienmal Kevien Remand Order, for that dedicated transpoi? element 
Where incumbent LECs are not required to provide unbundled DS3 transpofl 
pursuant to paragraphs (e)(Z)(iii)(A) or (e)(l)(iiiXB) of this section, requesting 
carriers ma, not obtain new' DS3 transpoi? as unbundled network elements. 

(iv) Dark fiber t r a n s a  Dedicated dark fiber hawport shall be made available to 
requdng carriers on an unbundled basis as set forth below. Dark fiber transport 
consists of unactivated optical interoftice transmission facilities. 

rt. Incumbent LBcs shall unbundle 
dark fiber transport between any pair of incumbent LEC wire centers except 
where, though application of tier classifications described in paragraph (~2x3) of 
this section, both wire centers defining the route are either Tier 1 or Tier 2 wire 

. . .  
(A) General avculabilltv of dark fiber msw 
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centers. As such, an incumbent LEC must unbundle dark fiber transport if a wire 
center on either end of a requested route is a Tier 3 wire center. 

(B) Transition oeriod for dark fiber transport circuits For an IS-month period 
beginning on the effeclive dare of the Trianoial RevJew Remand Order, any dark 
fiber dedicated transport UNE that a competitive LEC leases from the incumbent 
LEC as of that date, but which the incumbent LEC is not obligated to unbundle 
pursuant to paragraphs (e)(Z)(ivXA) or (eXZXiv)(B) of this section, shall be 
available for lease from the incumbent LEC at a rate equal to the higher of (1) 
I I5 percent of the rate the requesting carrier paid for the dedicated transport 
element on June 15,2004, or (2) 115 percent of the rate the state commission has 
established or establishes, if any, between June 16.2004, and the effective date 
of the Triennial Review Remand Order, for tl~a dedicated tiansport element 
Where incumbent LECs are not required to provide unbundled dark fiber 
transport pursuant to paragraphs (eX2XivXA) or (eX2MivXB) of this section, 
requesting carriers may not obtain new dark fiber transport as unbundled 
network elements. 

(3) Wire center tier structure. For purposes of this section, incumbent LE€ wire centers shall be 
classified into three tiers, defined as follows: 

(i) Tier 1 wire centers are those incumbent LEC wire centers that contain at least four 
fiber-based collocators, at least 38,000 business lines, or both. Tier 1 wire centers also 
are those incumbent L E  tandem switching locations that have no line-side switching 
facilities, but nevertheless serve as a point of traffic aggregation awwsible by 
competitive LECs. Once a w i n  center is determined to be a Tier 1 wire center, that wire 
center is not subject to later reclassification as a Tier 2 or Tier 3 wire center. 

(ii) Tier 2 wire centem are those incumbent LBC wire centers that are not Tier 1 wire 
centers, but contain at least 3 fibar-based mllooators, at least 24,000 business linw, or 
both. Once a wire center is determined to be a Tier 2 wire center, that wire center is not 
subject to later reclassification as a Tier 3 Wire center. 

(iii) Tier 3 wire centers are those incumbent LBC wire centers that do not meet the 
criteria for Tier 1 or Tier 2 wire centers. 

* * * e *  
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BEFORE THE PUBUC unu“ COMMISSION OFME STATE OF 
CALlFORNlA 

Petition ofVerizon Caliiornia Inc. (U 1002 C) for 
Arbihation of an Amendment to Interconnection 
Agreements with Compehitive Local Exchange 
Caniem and Commacial Mobile Radio Savice 
Providem in California Pursuant to Section 252 of 
the Communications Aa of 1934, as Amended, and 
the Triemial Review Orda 

I 

Application 04-03-014 
(Filed March 10,2004) 

Assigned Commissioner’s Ruling Granting In Part Motion for 
Emergency Order Granting Status Quo for UNEP Orders 

Iatrodnctbn 

On March I, 2005, ajoint motion was filed by MCI, Inc  00 behalf of its 

s u b s i d q  MClmmo Access Transmission Savices, UC (“MCImeIro”) and its other 
California local exchange subsidiaries that have adopted MCImetro’s interconnection 

agreement with Verizon California, Inc. (collectively ‘‘MCI?; nii Communications, Ltd., 
(“nii’?; wholesale Air-Tie, Inc. (“WAT’) (collectively “Joint CLECs”); and The Utility 

Reform Network (‘TURN’? (collectively “Joint Movants”). In the Motion, Joint 
Movants allege that Vai2on California Inc. (Verizon), by and through its parent 

company, Verizon Communications Corporation (Verizon) has stated that beginning on 

Mar& 11,2005, Verimn will rejecl all ordas for new lines u t i l i  the unbundled 
network element platform (UNEP). I h e  Movants claim that in doing so V a h n  w u l d  

be taking steps that are inconsistent with Verizon’s initiation of thii arbieation 

proceeding, wuld  unilaterally prejudge Verizon’s still p d i n g  motions to *draw 

certain parties from this proceeding, and breach its interconnection agreements with Joint 

CLECs. Each of the interconnection agrewents in question, pattuned after that beh*een 

Vaizon and MCImetro, provides that that Verizon sMI provision unbundled network 

elements (UNEs) in combinations, including the “UNE Platform (UNEP). 
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It is alleged that Verizon will take this action pursuant to its interpretation ofthe 

legal effed of the Federal Communication Commission’s (FCC) recently issued T n d  
Review Remand Order, released February 4,2005 (‘Il7RO). On February 10,2005, at its 

website, Verimn provided a notice to CLECs with which it has interconnection 

agreements, Exhibit A in the Joint Motion, which identifies various facilities on which 
the FCC made findings of non-impaimen t with respect to various unbundled n a k  

elements, including those comprising the U N E P ,  in the TRRO. The Verizon notice states 
that these “discontinued facilities” will not he available for addition under &?51(cX3) of 

the Telecommunicatio ns Act of 1996 and is subject to atransition period. 
The Joint Movants thus seek a Commission order forbidding Verizon from 

rejecting such U N E P  orders pending compliance with the change of law provisions in 

the respective Interconnection Agreanents and completion of this arbitration proceeding. 
The Joint Movants concurrently filed a request for an order shortening time to 

respond to the motion by no later than 5:00 pm., Friday, Mai-& 4,2005, in order to 

enable the Commission to issue Joint Movants’ requested relief prior to Verimn’s 
implementation of its planned action to reject Joint CLEW U N E P  orders beginning on 

March 11,2005. Joint Movants argued that the shortening of time is therefore necessary 

to avoid substantial harm to the competitive markeiplace and to consumers that Joint 
Movants allege would result h m  Verizon’s planned actions. V&n and SBC 

California objected to any shortening of time, contending the Movants could have made 

their request earlier. 

Based on the representation mat Movants were endeavoring to reach some 
resolution prior to filing their motion and that neither V&n nor SBC California 

contend that the date on which Verimn will decline to offer new U N E P  arrangements is 

other than the date alleged by Movants, the Joint Movants’ request for an order 
shortming time for responses to the Motion was granted by Admiinismti%’ e Law Judge 

Ruling (ALJ) on March 2,2005. 

Joint Movants seek a Commission order forbidding V&n ftom rejecting such 

U N E P  orders pending compliance with the change of law provisions in the respective 
ICAs. Joint Movants claim that anected CLECs will be unable to place U N E P  orders in 

California after March IO, 2005, unless this Commission takes atXumative action to 
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forbid V e r h n  from rejecting such UNLP orders pending compliance with the changsof 

-law provisions in their respective interconnection agreements. Unless such Commission 
sction is taken, Joint Movants claim that CLEcs will sustain immediate and irreparable 

injury because they will be unable to fill service requests for existing and new U N E P  

customers. 
Pursuant to the schedule set hy the A U ,  VaizOn filed a response in opposition to 

the Joint Motion on March 4,2005. AT&T Communications of Califom$ Inc., TCG 
Los Angela, Inc., TCG San Diego, Inc, and TCG Sw Francisco (jointly AT&T) and 

Anew Telmmmunicatio ns,Corp. dlwa Call America, DMR Communications, Navigator 
Telecommunicatio ns, TCAST Communications and CF Communication s, LLC. dlwa 

Telekenex (jointly Small CLEcs) filed responses in support of the Joint Motion. 

?he A U  also specifcally idenWied two questions to be addressed in parties’ 
responses relating to 7 227 ofthe ’IRRO. The A I J  also authorized replies, filed on 

March 7,2005, to the V&n response l i i  to these two questions and by Verizon to 

the AT&T and Small CLFC responses. In response to a March 7,2005, mail requess 
Joint Movants were granted leave to file a reply pursuant to Rule 45(g) on March 8,2005. 

Scqnmaa ofEvats Lepdhg totbe Motion 

On March 10,2004 Verizon i n i i  this arbihation intended to address various 

interwnnection agreement issues under change of law provisions and in light of the 
issuance of the Federal Communication’s Commission’s (FCC) Triennial Review Order 

on August 21,2003. A number of uncertainties developed concaning the staius of the 

lR0, including a federal wurt decision invalidating portions of the TRO and rananding 
the matter to the FCC. By  ling, the assigned A U  questioned parties as to the need for 

the arbitration to go forward at that time. Ultimately Verizon filed a request on May 6, 
2004 to hold the arbihation in abeyance for a brief period. On D m b e r  2,2004, 

V e r h n  filed an updated amendment to its petition for a r b i i o n  and requested 
resumption. However, at that time the FCC issuance of what would become known as the 

TRRO, was imminent, but had not yet occurred. 

On February 4,2005, the FCC issued the TRRO, detamining, among other 
things, that the ILECs are not obligated to provide unbundled local switching pursuant to 
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‘Section 251(c)(3) ofthe F e d d  Act. The FCC made the TRRO &&ve as ofhkcb 

11,2005. The FCC adopted a transition plan that calls for CLECs to move their U N E P  
embedded customer base to alternative service arrangements within twelve months of the 

&ective date of the TRRO and noted the purpose of the hansition plan w to avoid 

substantially disrupting service to millions of mass market customers, as well as to the 
business plans of competitors. ( ’ R R O ,  1226). The FCC also presQibed the basis for 

pricing during the transition period for unbundled switching provided pursuant to Section 

251 (cx3). 

VerizOn issued, via its wbsite for CLECs, a ”Notice of FCC Adion Regding 
Unbundled Network Elanents” on February 10,2005 (vaizon Notice, attached as 

Exhibit A to the Joint Motion) in which in which V&n notified CLECs that the TRRO 

had been released and, among other things, that VaLrm would cease p r m s i n g  orders 

for new U N E P  lines starting March 11,2005. V&n provided notification to CLECs 

concerning how it intended to modiify its service offerings in response to the lRR0 and 

offered various “altemative arrangements” for CLFC review. 
With respect to UNE-P V h n  noted it ‘5s developing a short-term plan that is 

designed to minimize disruption to your existing business operations. This new 

oommercial services offaing would allow your continued use of Verizon’s nelwrk . .. 
for a limited period of time while a longer term commercial agreanent is negotiated.” 
Vaizon goes on to state: “In any event, to the extent you have facilities or arrangements 

that will become Discontinued Facil&s [including UNEP], please contad yourVaizon 

Account Manager no later than May 15,2005 in order to review your proposed transition 
plans. Should you fail to notify VerizOn of your proposed transition plans by that date, 
V&n will view such failure as an act of bad faith intended to delay implementation of 

the TRO Remand Order and take appropriate legal and regulatory dons.” (Joint 
Motion, Ex. A at p. 3). 

At almost the same time, on February 14,2005, Vaizon w t e  to the assigned 

ALI requesting that in light of the issuance of the TRRO this a r b i d o n  should profeed 

I E m  UloughtheFarJ nwunbundlinglulsadunbundlingofestain UNFsundRsraion251(c~), 
Vsimn hm m m c n i a l  m a d s  that oBs m g m ”  l imdidlyquidmt tothacUNEs. 
indudinguNEP toatistingmdnnvMtomso,mdund~Sslion ZSl(c)n) i t m t d s l y s i m i l a  
“g“tb t O O t h R e a r r i e n  withoulfacing a&= ofdiwziminaion. 
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as quickly as possible. Verizon stated: ‘Dn FebNary 4,2005, theFCC issued its 

Triennial Review Remand Order (‘TRRO’’), memorialking the f d  unbundling rules the 

FCC sdopred on December 15,2004. The TRRO requires cmiers to amend their 
interconnection agreements, to the extent necessary to implement the FCC‘s fmdings, 

withi hvelve months (or eighteen months with mped to the no-impairment fmdings for 
dark fiba loops and transport) from the March I I ,  2005 effxtive date of the Order. See 

id. a t f l  143,196,227. The FCC expects ILECs and CLECs to promptly implement the 

Commission’s fmdings as directed by section 252 of the Act, and has asked state 

“missions to “ensure that parties do not engage in unnecessary delay.” I d  at 7 233. 
Verizon’s request included a proposed schedule. This request was being considered 

when the Joint Motion was filed. 

Paltics’ PositiOoS 

Joint Movants argue that Verizon’s proposed d o n s  would consti- breach of 

the Joint CLECs’ interconnection agreements in at least two mpects: (1) by rejecting 
UNEP orders mat it is bound by the ICA to w e p t  and process and (2) by refusing to 

comply with the changeof-law or intervening law p r d u r e s  established by theICAs. 

In support of its Motion, Joint Movanb attached the “Affidavit ofDayna Garvh,” 

the designated contract notices manager for interconnection agreanents behveen MCI’s 

California local service entities and Verizon. Based on Garfin’s interadions with MCI 
mass markd businas units, Garvin asserts that WI will be advasely affected in ik 

&or@ to pmvide reasonably adequate service to its mass market customers if V&n 

rejects q u e s t  for new UNEP orders beginning on March 11,2005. Garvin asserts that 
Verizon’s refusal to accept new orders will prevent MCI from obtaining new customers, 

and its refusal to access moves, adds and changes relating to the embedded base of 

existing customen will lead to inadequate service for those customers. 
Joint Movants argue that the TRRO requires that its changeof-law provisions be 

implemented through modifications to the mes’ ICAs. In this regad, the TRRO (7 
233) requjres thal pinties “implement the FCC’s] fmdmgs” by making ‘khanges to their 

interconnection agreements consistent with our conclusions in this Order.” 
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Thus, this requirement of the TRRO recognizes that some period of time may be 
necessary for parties to negotiate the appropriate changes to their interwnneaion 
agreements to conform to the change of law provisions. 

VaizOn opposes the Joint Motion in its entirety. Verimn argues that there is no 
basis for the Commission to prohibit Vaizon from taminating its offering of new U N E  
P arrangements effective  arch 11, $005, since Vaizon is mmly complying with the 
requirements of the TRRO. Although the FCC adopted a 12-month transition period 
from the effective date of the TRRO, Vaizon argues that this paid only applies to the 
embedded customa base of existing U N E P  lines, citing TRRO 1 199. 

Dkcnssioo 

Parties' pleadings raise issues concaning the timing of implementatio n of the 
provisions of the TRRO relating to new U N E P  arrangements. Specifdly, the question 
is whether the provisions of the TRRO regarding elimination of new U N E P  

arrangements form a sufficient basis for VaizOn to unilaterally implement the February 
IO, 2005 VaizOn Notice on March 11,2005, even though parties have not yet completed 
the process outlined in the ICA to negotiate appropriate amendments relating to 

applicable changes of law under the TRRO. As a basis for resolving the issues in the 
Joint Motion, the relevant authority is in the provisions of the ' R R O  and the provisions 
of the ICAs outlining the sequence of events to oayl in order to implement applicable 
changes of law. 

Applicability ofEreeptioos Under 1227 

The TRRO does, in fact, set different timetables for the embdded customer base 
versus new customers with respea to the transition period. The lRR0 states: ' m e  [ 12- 

month] tiansition period shall apply only to the embedded customer b q  and does nof 

permif  conpetifbe LECs lo odd new UNEP orrangemenfr usingunbundled access fo 

Iocal circuif swifchingpwsuanf fo secfion 25I(c)(3) except (IS ofherwipe specifid in this 
Or&r."(T 227). 

Vairon interprets this language as prohibiting the CLWs from adding any new 
U N E P  arrangements after the effective date of the TRRO. V h n  views @is 
prohibition BS self-effectuating, and interprets the limiting clause "except as othervise 
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spedfied,” as refming maely to caniers’ option of voluntarily negotiating “alternative 

anangements...for the continued provision ofUN&P,” as referenced in 7228. 

By contrast, the Joint Movants interpret the clause “except as otherwise specified 

in this order,” BS referring to 7 233. Specifically, Joint Movants interpret 7233 as 
entitling Joint CLECs to continue adding new U N E P  customers a f t e r k h  11,2005, 
until the current interconnaion agreements a~ amended to prohibit i t  Joint Movants 

also interpret the reference to “new U N E P  arrangements” to be limited to arrangements 

for new customers, not including subsequent changes or additions to U N E P  

arrangemenls for misting U N E P  customers. 
Parties thus disagee as to whether ”new arrangements” refer only to new 

customers or also include modifications to service arrangements of the existing U N E P  

customer base made after March 11,2005 and whether the exception clause permils the 
continued provision of U N E P  to new and existing customers pending the development 

of a new ICA. 

We will interpret q 227 and the tenn “new arrangements” in light of the whole 
Orda.  

First, we note that the FCC has clearly stated that “Irmmbent LECs have m 

abligtim to prOvi& @tivs LECs with unhndled access to rms markt local c u d  
switching” (TRRO, 1 5, entpllasis added) In a&Jitia it is clear that the FCC desires an e l d  to 

the UNE-P, fa it states “, . .we exercise ap “&a “un” a u k i t y  and wnclwk that the 
disincedires toimesbnent pased bythe availability ofurtundled switching incambinatiao with 

“ 3 l e d  Imps and shared trtuspot, jwtifv (I “ w i d e  brr m such M i n g  .” (TRRO 1 
2U4, erqhasis &d by italics) Therefwe, ske there is m obligtim and a nnticnal bar m the 

prwisi~n of UNE-P, we m l w k  that “new arrangements” refers to any new U N E P  
arrangement, whdher to provide service for new customers or to provide a new 
arrangement to existing services. The TRRO clearly bars both. 

Other parts of the TRRO also support this interpretation. In particular, the FCC 

also states: “. . . we StaMish a t rd t im plan to migrate the emberEltd baw of whwded Id 
c i m ’ t  switching wed lo senre maw m d e t  cum“ to 01 Olremmive szrvice “gem& .” 
(TRRO qm7, e-is added by italics, fmtmte cmined) Note that this last statement refess 

to “the embedded base of unbundled local circuit switching;” it does not refer to an 
“embedded bare of customers.’’ This statement suggests that there is a need only to 
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transition those already having the UNE-P service, and that there is no need to hansition 

customers who buy the U N E P  service over the next twelve months. 
Even when the FCC discusses market disruption caused by the withdrawal of 

U N E P  service, the FCC limits its discussion to the Wing away of service from 
customers who already possess U N E P .  Although the FCC notes in V26 that 
"eliminating unbundled access to incumbent L E  switching on a flash cut basis could 

substantially disrupt service to millions of mass m&a cummen, as well as !he business 
plans of competitom," this statement is contained in the s d o n  of the TRRO titled 

"Transition Plan." Thus, the FCC's concerns over the disruption to service caused by !he 
withdrawal of U N E P  are focused on those customem undergoing a hansition away ffom 

U N E P .  This statement d m  not indicate that the FCC believes that the failure to provide 

new U N E P  services to still more customers would be disruptive. Indeed, common sense 

indicates that it would more disruptive to provide a service to a new customer that wuld 

only be withdrawn in 12 months than to refrain from providing such a service that will be 

discontinued. 
In summary, the only reasonable interpretation of the prohibition of "new service 

arrangements" is that this tenn e m b m  any to any armngemmts to provide UNE-P 

services to any customer afta March 11,2005. 

Concerning "the excepr ar ofherwise spx#ed in this Order" exception contained 
in 7 227, we see that as referring to the need to negotiate saving arrangements, particular 

as to the customers undergoing hansition or already holding service. In particular, the 

TRRO still contemplated a hansitional p m s  to pursue contract negotiations so that 
CLECs could continue to of fa  services to new customers and existing customers. 

In particular, the TRRO also states: 
We expect that i"ha LECsand crmpeting d e n  will 
implement the &"ision's f- as directed ty section 252 
of tk Act. [fmhlote omitkdl 'I", carriersmst implement 
changes to their intermnecticm agreements casistent with OUT 

mllsim m this Order. [fmtnole omiaed] We mte that the 
failwe of an innanbent LEC a a ccmptitive I,EC to negotiate 
ingmd faithund~~ seCtiaoUl(c)(l) ofthe Actandow 
i n p l e " g  d e s  may * e a  that party to enfacement actim 
Thus, the incwnteN LEC and Mmpptitive LEC mwl negotiate 

necessary to implement w rule changes. [f- rmitled] We 
mgma faithregarding any rab,temS, and d t i m  
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expect that parties to the negotiating &rccess will ncl 
umessonably delay implementaticm of the cnncl~cm adopled 
io this Order. We enmvlppe I%? s u e  canmimimu to mmilor 
this mea clmely to e m  rhaf pniies & nu e- in 
m c e s s a y  &lay. (TRRO, 7 233, emphasis added by italics) 

‘Ibis clearly indicates that the FCC did not contemplate that ILEc’s would unilaterally 

dictate to CLFCs the changes to their interconnection agreements necessary to implement 
the FCC‘s findings in the TRRO. Just as clearly, the California Commission was 
afforded an imporiant role in the process by which ILECs and CLFCs resolve their 

differenm through good faith negotiations. Moreover, the Commission was encouraged 

by the FCC to monitor the implementation of the aazssible lettas issued by SBC to 

ensure that the parties do not engage in UM-W~~ delay. 

The d g  against unreasonable delay is meaninghrl only where a proms for 

conhad negotiation was contemplated to implement d m g e  of law provisions that could 
extend beyond March 11,2005. 

Thus, the centerpiece of the FCC’s TRRO is the negotiation process envisioned to 

take place during the bansition period. To date, there have been few negotiations 
betweat V&n and the petitionas that wwld lead to iotermnnecti on agreement 

amendments that conform to the FCC’s IRRO.  Therefow to afford the parties 

additional time to negotiate the applicable ICA amendments necessary to bansition and to 

continue to save the CLECS embedded customer base as contemplated by the TRRO, 

Verizon is d i i  to continue processing CLFC orders for the embedded h e  of 

customers, including additional UNEPs, until no later than May 1,2005. VaizOn is 
directed to not unilatesally impose those provisions of the accessible leper that involve 
the embedded customer base until the company has either negotiated and exemted the 

applicable interconnection agreements wah the involved CLECs or May 1,2005 has been 

reached. During this negotiation window, all parties are instructed to negotiate in good 
faith interconnection agreement amendmenh to implement the FCC ordered changes. 
Commission staff is empowwed to work with the parties to ensure that meaningful 
negotiations take place consistent with the FCC’s d d v e  to monitor the negotiation 
process to ensure that the parties do not engage in UM~C~SSW delay. 
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In summary, we see three different situations and different implications of the 

TRRO: 
1. For new CLEC customers s&g new saving arrangements, U N E P  is 

unavailable as of March 11,2005. 

2. For existing CLEC customers seeking new serving arrangements involving U N E  
P, Verizon will process new orders for U N E P s  wMe negotiations to modify the 

ICA’s continue, but will do so only until May 1,2005 at the latest 

3. During the Uansition period until March 1 I, 2006, absent a new ICA, ILECs must 

continue to maintain the existing serving arrangements involving UNE-P that 
CLFC customers aurently have, but the TRRO has authorized ILECs to maease 

the price o f U N E P  by$l. 

Process far Implementing Applicable  ICA Amendments larUNJ3-P Replacement 
Since furthu ICA amendments are required, no party shall be permitted to use 

negotiations as a means of unreasonably delaying implementation of the lRR0 or 

attempting to defeat the intent of the TRRO. The TRRO envisioned a limaed period of 
negotiations, to be monitored by state commissions, after which the U N E P  prohibition 

against new arrangements would take effect 

The dispute resolution provisions of the MCI Agreement are contained in the 

General Terms and Conditions, $14. The peainent provisions are: 
14. Dispute Resolution 

14.1 Except BS otherwise provided in this Agrement, any dispute behueen the 
Parties regarding the interpretasion or enforcement of this Agreement or any of i!s 
terms shall be addressed by good faith negotiation between the Parties. To initiate 
such negotiation, a Party must provide to the otha Parly written notice of the 
dispute, pursuant to Section 29 of the General Tams and Conditions, that 
includes both a detailed description ofthe dispute or alleged nonperformance and 
the name of an individual who will serve as the initiating Party’s representative in 
the negotiation. The other Party shall have ten BusinessDays to designate aS o m  
representative in the negotiation. The Parties’ representatives shall meet at least 
once within U l i i  (30) days after the date of the initiating Party’s written notice in 
an attempt to reach a good faith molution of the dispute. Upon agreement, the 
Parties’ representatives may utilize othu alternative dispute resolution procedures 
sucb as private mediation to assist in the negotiations. 
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14.2 If the Parties have been unable to resolve the dispute within thirty (30) days 
of the date of the initiating Party’s written notice, either Party may pursue any 
remedies available to it under this Agreement, at law, in equity, or othenvise, 
including, but not limited to, instituting an appropriate proceeding before the 
Commission, the FCC, or a court of competent jurisdiction. In addition, the 
Parties may mutually agree to submit a dispute to resolution hough arbitration 
before the American Arbitration Association; providedthat, neither Party shall 
have any obligation to agree to such arbitration and eitha Party may in its sole 
discretion decline to agree to submit a dispute to such arbitration. 

529 of the General Tams and Conditions requires that the notice of a dispute be 

in writing and delivered to specified individuals. The Joint Movants contend that by 
ignoring these dispute resolution provisions, Verizon CA has breacbd the AgreemenL 

Thus, in accordance lrim these provisions of the ICA, parties are to fmt pursue 

“diligent effort” to agree on appropriate modifications to the agreement According to 

the Affidavit of Garvin, with reference to the lvkoner l e ”  in Exhibit 1 ofthe Joint 

Motion, V&n did not engage in any negotiations with MCI regarding the subject 

matter of the February 10 V&n Notice. Verimn replies that for more than two weeks 

after it advised CLECs that it would no longer accept new UNE-P ordm after March 11, 

2005, the CLEcs did nothing. Garvin states that MCI wrote to Verizon on February 18, 

2005, indicating that it considered the February IO Notice to be an anticipatory breach of 

McI’s ICA, as well as a violation of the notice, change of law, and dispute resolution 

terms thereof. (Exhibit 1 of Joint Motion.) 

In any event, parties’ etTort have failed to produce agrement on the appropriate 

modifications to implement the change of law provision relating to the e l imi ion  of 
UNEP.  A s  noted above, Verizon remains obligated to continue offer new serving 

arrangements invoiviing U N E P  for existing customers until no later than May 1,2005 or 

until an agreement is d e d  A s  noted above, the FCC has also p m c r i i  the basis for 

pricing of the anbedded U N E P  b w  during the tmnsition period BS provided pursuant to 

Section 251 (cX3). ’Ihe pricing ofnewUNE-P arrangements added beforeMay 1,2005 

should likewise apply the same bansition pricing. 

IT IS RULED that: 

1. The Motions of Joint “Its and Small CLECs are hereby denied in 
granted in part in accordance with the terms and conditions outlined above. 

and 
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2. V&n shall continue to honor its obligations unda the TRRO in accordance 

with the discussion outlined above. 
3. Verizon has no obligation to proms CLEC orders for U N E P  to serve new 

customers. 
4. Parties are dueded to proceed expeditiously with good faith negotiations toward 

amending the ICA m accordance with the TRRO. 
5. If parties have not reached an agrement on the nexssay amendments for new 

arrangements to serve new orders placed by existing CLFC arstomas, Verizon 

shall continue processing CLW: orders for UNE-Ps (for these existing customers) 
until no later than May 1,2005. 

Dated March 11,2005 m San Francisco, California 

lsl MICHAEL R. PEEVEY 
MICHAEL R. PEEVEY 

Assigned Commissioner 
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CERTIFICATE OF SERVICE 

I certiry that I have by mail, and by electronic mail, to the parties to which 

an electronic mail address has been provided, his day served a true copy of the 

original attached Assigned Commissionds Ruling Granting in Part Motion for 

Emergency Order Granting Status Quo for W E - P  Orders on all parties of record 

in this proceeding or their attomeys of record. 

Dated March 11,2005, atSan Francisco, Califomia. 

/d ?ERE.SITA C. GALLARDO 
Teresita C. Gallardo 

N O T I C E  

Parties should nobfy the Process Office, Public Utilities 
Cmunissia 505 Van Ness Avenue, Room 2o00, 
San Francisco, CA 94102, of any change of address to iwure 
that they continue to receive dmmxtts. You must indicate 
the p r e d m g  number on the service list on which your 
~ i n e  appears. 

********************..lll..*l.l*l.t* 

The Gnnnuss ’ ion’s poky is to schedule hearings (meetinps, 
workshops, etc.) m locaticms that are accessible to people 
with disabilities. To verify that a particular location is 
accessible, call: calendar Clerk (415) 7@3-1203. 

If specialized sccommodations for the disabled aw needed, e&, 
sign language intapretas, those making the arrangwents must 
call the Public Advisor at (415) 703-2074, 
l T Y  1-866-836-7825 or (415) 70%5282 at least three working 
days in advance of the event. 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

N O T I C E  

BELLSOUTH TELECOMMUNICATIONS, 
INC. 

vs. 

CASE NUMBER 

1:05-CV-674-CC 

MCI METRO ACCESS TRANSMISSION, 
SERVICZS, L E ,  ET AL 

TYPEOFCASE: CIVlL 

TAKE NOTICE THAT A PROCEEDING IN THIS CASE HAS BEEN BESET FOR 
THE PLACE, DATE AND TIME SET FORTH BELOW BEFORE JUDGE CLARE N a  
COOPER 

U. S. DISTRICT COURT 
75 SPRMG STREET, S.W. 
ATLANTA, GEORGIA 30303-3361 

COURTROOM 1705 
TIME: k30 AM 
DATE: APRIL 1,2005 

TYPE OF PROCEEDINGS: Hearing on PlaiatiFs Emergency Motion for Preliminary 
Injunctiin. 

LUTHER D. THOMAS, CLERK 

B Y  d Patsy L. Springs 
COURTROOM DEPUTY 

DATE: March 21,2005 

TO Counsel of Record 
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THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 

- Before Commirrionus: Briar, J. Moline. Char 
Robert E. Krehbiel 
Michile1 C Moffet 

In the Maner of P Oenaal Investigation to 
Errablish a Successor Standard Agreement 
to the Kansas 271 Interconnection 
Agrement, Also Know as the KX. 

I Docket NO. WSWBT-’6.1-GIT 
i 
J 

ORDER GRANTISG IN PART AND DENYING LV PART FORMAL 

COMPLAINT AND MOT105 FOR AN EXPEDITED ORDER 

The above captioned matter CGmCf befort thc State Corporation Commission of 

the Sutr of Kansas fcommissionj For consideration and decision. Haring examined i f$ 

filer and records. and k i n g  duly advised in rhc, premises. the Commission makes the 

following findings: 

Bnckgrund 

1. On March 5, Z W .  the Commission opened this docket to provide a pmcccding 

IO er!ablish 3 successor agreement tothe Kansas 271 A,geement iK2A). On Nokernher 

18,2001. ihe Cammission iswed an Order Denying Morion to Abau .4”rrtions. 

Directing Arbitrations IO Continue an Certain Issues. arid Adopting Certain Terms cn 3n 

Intuim Basis. In this order. che Commission b,furcated h e  pending orbirracons. nr4enn: 

&,e issues regarding I,3Jk. reciprocal tomptnwrion. and peiformrrnce measuremens to 

be k i d e d  i n  Phase 11, and che reminine issiici !o be decided in  Phsse I .  hvembcr  18. 

2005 Order. 9-10. On January -1.1W5. lhc Commission granted 5 W B ’ h  P?ciicton !‘or 



Reconsideraxion and/or Clarification, snd sa ionh dcddlines for the Flvare I arhttritor'K 

awwd of February 16. .ZOOS, and B final C@minisrion order by May 16.20n5 Wtik 

respesr t@ Phase 11. rht Commission :el ihc dtrd!int ior ihc srbtuwx'r, J W ~ I  for Aprll 

29. 2i%s. n e  fins] Conimrsion Order on lhbe Phose 11 &.iracion is schedukd io iv 

issurd on June 3G. 2005. 

2. On March 3,2005. Birch leiecom of Kansas. Inc.. Cor Kansas Teltom. 

1 L.L.C.. ionex communications. Inc.. KuVox Communications of Kans&. Inc . and 

Xspzdius Gm"?icauonr. L.L.C: i;ollecliveiy. CLEC Coalition> fi!ed their Formal 

Complaint and Morion for an Expedited Order IComp!ainti. The CLEC Cojlitim in :hc!r 

Camplain1 sought an order proenring Southwesum Bell Telephone. L.P. S W B f :  from 

amending or breaching iu e . ~ t i n g  ~nrreonwction rperncnu with the CLEC Cwliiion 

members. Camplaint 1.  The CLEC Coalition elleged that SWBT inrendz 10 amtnd or 

brerh h e t e  inrerconnccrion agrcemenlr on liarsh I I .  20005. Coinpiaim I Cm hlJXh 8. 

2005. Navigator Telec6mmunic~tions. LLC iNa*.*igator) filed its Application IO Join in 

Complaint Filed by CLEC Coalition. On blarch 7.2M.5. AT&': Cammunicarinns r J i  !he 

Southwest. Inc. 3nd TCG Kansas Cii:. Inc. (.ST&Ti filed ia Response iG h e  CLEC 

Coaliiion's Conpldinr. On X a x h  J.2005. Prain? Stresm Cominunicaitm-. *.\A% adds2 n. 

the CLEC Coalition. 

3. On March 4.2WS. rhc Commission issued its Oder Eswblirhinp Procedur;.l 

Schedule. requiring a response from SWBT by March 8.2035.  a! 12:OO p.m. and xetiinp 

the mawr for o:d argument.on hlarch IO. 2005 On March 7. ill? St3ff of ihe 

Commission t h f [ i  fticd its Respbnsr [G Forms! Complaint 2nd Blotioa for Exptcittd 



Order. SWBT filed its Answer and Response to Motion for Expediicd Rcvieu on M a ~ k  

S. 2005. On March s. 2005. the Ct:ianr' Uuliiy R a t c p ~ p  BrorJ iCLiR6j filci! ti; 

Response to {he CLEC Coalition's Fcrmol Conslain: and hloilor for Expedited Orrlr! 

4. The Commission heard orai agufirntj on the Compleinl: on blarch 1O.?I)i5 

FCC Backjrouird 

5 .  The Federal communicaums Commkjion isued it; Order on RemJvI in CC 

Dockt No. 01-338 fTRROj follou~ing remrnd in L'nircdSmter Tclcinnr AW'JI 1' FCC 

359 F.3d 554 iD.C:Cir. 2004). In the TRRO. <he FCC clarified ils unhundiing 

fmtao;k under which impairmmr Is 

n:w impaimnt standards for &dica:cd interoificc Irsnspm. high-capatit; Imp. Jnd 

mass marker iwkl circuit switching. TRRO. 5 .  Wirhin [he concex' tf thc ne'+ iwndJrdr 

fsr impzirmtnt. the FCC specified various of transition for rhe CLEC'r cnbe:dxi 

customer bat .  TRRO. f 5. 

bt e\>!ui!cd. TRRO. '$ I A h .  i t  primu!pled 

J~nrAIliu~nn 

6. The Commis:ion has jurisdiction (rver thir mixer pwuaat  to47 U S.C $ 

252fbJ. 

Sdf-Efectuding Mafure of FCC Order 

7. The CLEC Coakian arguc; :bar changes in thc lcpi  landscape dkcted o? rh t  

FCC's TRRO should be incorp~r~r td  into !he e;is:ing intcrumcction sgrtemem 

rhrough negotiation prior ~6 affecting &it lzgal :&tionship k!~:vetn tlx CLECs and 

SWBT. C9mphint. 2. This c3n be done. if maintains. throtigh the ststion 252 prtxess. 

which refer5 10 the present arbitrations di;cusr.:dabOie. Conplaint. 1-3. Thereh::. ihc 



CLEC Coalition seeks an order from the Cammiision declaring that the CLECr fan 

continuc-to have access io SWBT'; network pursuant to existing arrangemenu until rhc 

changes in rhe TRRO can be negotiaud ax! implcmtnred into ne;*- in;erconncction 

. . a3recmencs. 

8. SN'Bidisagms *kith the CLEC Coihtiwc's po61t:on. mridnining that the 

TRRO is self-effectusring and immediarly brs CLECs from adding ncw mrninw. 

based upon a WE-P basis. Response. 9-10. SWf7 explains that 11 makcc no s t v e  to 

hold orhewise. As fhe FCC has clearly espouscd a desire ro m w e  a:uy irom LA"-P. ! I  

makcs no sense to continue to permit CLEG IG make these rrrangemsats e-en on il 

temporary bosis. Response. 10. 

9. The Commission agrees .+hh S\YBT's position regarding i h t  selC-cffe;run:ing 

nmre of [tie TRKO as to senin! new cunomers. first. I ~ C  CLEG sre ininme! to 

maintain that there is an exisring interconntslicn apemen!. Rxher. rhc Comniw.)n 

exrendcd rhe term$ relating to LINES. inlercarrirr compensauon. 2nd performance 

mearJrementS on an inrerim basis. Fwrmber : 8. 2003 Order. IO- i 1 There iP nci b t i c  

for this Commission to order the parries to mainlain 2 starus quo *.vhilc nc_potiorin~ 3 nest 

inteconnecrion agreement within the legal conrexr set forth by the FCC m IIF TW?G 

Rrrher, as to new customers. the FCC has issued its rules rquding rmpr!rinent sn2 

SN'BT and the CLECs must abide k; !bore rules ior Ihe simple ru:on rho1 nc, contrar; 

agreement rxirn. While some (erms cf I: interccnnec:ion :g:ccment : e :e  eX1tndCa hy 

the Commission. rhsr extension is no l o . i p  ralid in li&r of the FCC's order S w d .  th: 

Commission agrees with W ' B T  tinst ihc FCC is ilcar in that 3s of Much 1 I, 3 X .  rhc 



mass mark1 local circuit wirehirig 2nd cwtm hig l i -cap~c ,~  ioops prc no longer 

arailabl: to CLECs on an unbundled basis fo: new cusromcis TRRO. 91 227 f"Thic 

ws i I ion  period shall apply mlyto tir: embedded customer base. and dws noc pcrmrr 

competitive LECr LO add new WE-Pananptrnents urirng unbundltd JCC~F$ in loci1 

iircait witching pursuant w section 251ic.iiX; crccp! cs othcwise specified in ihis 

Order.'). It does nor make sense lo delay implemntatioc of there promions by 

pamitring an inurconiwction SihtKc conuxy io the KC's ru1ingr.10 perrisi. LXI. a n j  

harm claimed by the CLECs ro be imparable today is no differem from the harm that 

the? nust inevitably face in rh: rcla!ix!y short urm Y a rerul: of implementin? rht  

FCCr new ruler. On rhe other hwd, the S D I ~  :ht FCCs new iu:ts can he implemcnrtd. 

&e soofier mles held 10 be illegal can be ahrogatcd 

Entbddtd Ctrnorncr Bast 

1O.The CLEC Coalition argua Ole "embedded cummer hare" referred io ir! !hc 

TRRO to which the transition perid applies, refers to sustomcr~. ne[ csiating line< 

Complrint. 9. SWBT rakes the oppdtite poririon. arpuing thsr rhc cmkddcd cuWme.cI 

b a e  to which the mnsition p:!iod appiics docs nor permif the CLECs 10 add ne'* 

elrmenrr. SWBT Response. 3. 

1 ].The Commission agrees with the CLEC Coaiirion renardin5 the meaning ~f 

"embedded fusromer bare.- Firs[. he Commission iiridi [hat hased on rhe !angir:y.: - i f  

rhe regulation adopted by th: FCCr TRRO char i t  is [he intent ill :he FCC 1 h x  the 

cansiksn Mod rpply 10 customers. wt liner. In th final rcgulariuns. the FCC ordcrcc 

rhat ILECs art not requiied IQ pro:ide acctss to Iocil circuit $witchifig on an unhundtc;! 



cnstomws." rhe 1LEC must provide such 2cc:ss. 47 C.F.R. 5 5:.319(diQiIiiii 

Consistenr with the'CLEC Coolition's poiiiion. rha Commission interpret< his h y u w  

as refenin: IO customers. nor lines 

12,Sccond. the Commission ii sonccrsd R-ibina:ltfi rdiscJ hy Uri. mw:i !t*r 

the CLEC Codidon in oral argmcn! rugpesting certain technical diffirull1t.c associacd 

with mixing services based on a UNE-P bssir and ;ewiees based on o rcsalc or  

commercial agrecmenr basis for the sm cuilomer. Accordingly. the C~mmruinn liiiili 

fnat i t  is the intent of the FCC in IU TRRO 16 psrmi: CL.ECs io conxi%lin!l:; x r t ?  I!\ 

cus~omer base. which includes adding rewices. lines. and itruicing customers at n w  

locatioar. 

13. Last. the Commission findl !ha1 SVBT hns 3 clear rcmcdy in monsar?. : e m  

in the e\*wt this Commission's definition of embedded uuslnmc: hase ix **.rang An;. 

changes in the mangemnu of the paAer u4ll lx subject r6 a [me up Thc;cfcrrc. Bc 

N C s  may k forced 10 compznshte SWBT tor [he use of its fs.:ilitie% nnt dl lhe 

unbundled rate. bur at sonu olhcr rare bsed upon t.esaIe or 1 commftcial spcmenl  On 

the other hand. ;here is no similar rcmdy of me down ior the CLEC.;. If the CI.EC$ pry 

the m e  based on a commercihl agrenimr or resale. thi; mangemen! w11 tx nc!iii;c :!I< 

jurisdiction of the Commission 4nd no: subiec: to a revision in the future. hfrer 

b h c i n g  rh: inttreifs 6f he p&Tti:s. :kt extent of injury &e partit; might sufftr. aad Ciz 

Inrrcstr of the public. the Commission concluder :he belance of in::rcxs n;ei:h; in isvor 



. .. , 

of Ihe CLECs in inlapredng the FCCr inren! in s i n g  the term "ti?dxdded customcr 

base..'' 

entided to orders fot dedicated traniport and high-capaciv lo& is not at&.siiile Sur( 

Response. 8. SWBT points ant that fie Crta rupporring I!$ *.we ccnier dererm1n3!innc I* 

on file with \he FCC and can be vicurd. subject to !he terms d a prixecti:,r order. A i  
', 

Oid argument, SWBT assured the Commission that. subjeci IO Ihc FCC pml:c:i:.c f;c!:: 

rhe information is now or will be shonij' made dvililabic in F;insa<. If  afru r e v i t s  

C U C s  self-cmify in meas SWBT ha  dettrrr:i:ibed u) k inelipihle. SW3T mu%i htlm 

the prwedurts Outlined in 134 by proccsring rht order md tontesring the ctrriiiidiinn 

ai the Commission. 

'lT IS. THEREFORE, BY THE COhf?.4ISSiON ORDERED THAT: 

A. The Commission grants in  pa^ an@ dznier in par: the Camploini 'The F I X \  

TRRO is  io jovem Ihe.nlaConrhip hrwrtr. SW67 mi! rhc'CLECc a i  IO ne\< iuwxn:n 

As to Ihe embedded customcr base of :he CLEC. as ihat phrsse is dcr'ined and rn!crp:eld 

2bOG?. s%%T atid rhe CLECS an o r d m d  co coniinue uorking cndcr the lermr 01 PhJi,r I 

of the zrbitration. in addition to Ih6% :ems ciundcd uy the Commission's No:-emncr 1 % .  

2W md Irmuary 4, XG5 Order:. The  fim\ deafiine for an a ~ i ~ r n i o r ' s  w a r j  i s  

scheduled for April 29.2OOS. at ivhlch lime i t  341 ! ~ p l i ~ c  :ki$ r d c r  dnd k c o m  ! h i  



inruim order of rhe Commission until the Commission finalb appro\.& the c c " s  

filed pursuant to the Com'i;sion'; o r k r  on :he arbitra:ian 

B. This Order is 10 be mvcd b; focrimik rranrmisrion to thc strorney for $ W T  

urd rhe CLEC Coalirion. Orha parties arc IO he served hy miil! 
C. .4 party may file a petition for rcc&riilernribn of *is Orda uithin iiliecn t 15)  

days from rhe dart of service ol this order. K.S.A.  66-1 lab; K.S.A. 2004 Snpp 77- 

5?9(a)( I j. 

D. %e Commission rerains jurisdiction o w  h e  sutiject matter and panics f,?r th.? 

purpose of enrering such funha order or orders. as it  may deem necessary 

BY THE COhiMISSION IT IS SO ORDERED. 

Moline. Chr.: Krthbiel. Comm.: hloffe!. Comm. 
ORDER MAILED WI 10m 

_I___ 

Susaa R. Duffy 
Executive Director 
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STATE OF MAINE 
PUBLIC UTILITIES COMMISSION 

Docket No. 2002-682 

VERIZON-MAINE March 17,2005 
Proposed Schedules, Terms, 
Conditions and Rates for Unbundled 
Network Elements and Interconnection ORDER 
(PUC 20) and Resold Services (PUC 21) 

WELCH, Chairman; DIAMOND and REISHUS, Commissioners 

1. SUMMARY 

In this Order, we deny MClmetro Access Transmission Services LLC's (MCI) 
Petition for Emergency Declaratory Relief and the CLEC Coalition's' Motion for 
Temporary Order. We also remind Verizon of its obligation to follow federal law 
concerning certification of wire centers for purposes of ordering certain loop and 
transport unbundled network elements (UNEs). Finally, we put Verizon on notice that 
we may pursue the imposition of penalties for any failure to comply with our September 
3.2004 Order in this Docket, which requires Verizon to include all of its wholesale 
offerings in its wholesale tariff, including UNEs provided pursuant to section 271 of the 
Telecommunications Act of 1996 (TelAct), and to continue provisioning 271 UNEs at 
"Total Element Long Run Incremental Cost (TELRIC)" rates until we, or the Federal 
Communications Commission (FCC), approve new rates. 

II. BACKGROUND 

On February 4,2005, the FCC issued its Triennial Review Order Remand Order 
(TRRO).' In the TRRO, the FCC eliminated certain unbundling requirements pursuant 
to section 251 of the TelAct and established new criteria for access to certain loop and 
transport UNEs. TRRO at 1 5. The effective date of the TRRO is March 11,2005. On 
February 10,2005, in a letter posted on its website (UNE Industry Letter), Verizon 
announced that on March 11, 2005, it would stop accepting orders for those UNEs 
which the FCC had de-listed in the TRRO. 

On March 2,2005. MCI filed a Petition for Emergency Declaratory Relief 
(Petition), asserting the need for injunctive relief to prevent Verizon from rejecting orders 
for de-listed UNEs, including UNE-Ps. In MCl's view, Verizon is obligated to provide 

' A coalition comprised of Mid-Maine Communications, Oxford Networks and 

' Triennial Review Remand Order, Unbundled Access to Network Elements 

Pine Tree Network. 

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Cam'ers rTRRO7, FCC Docket Nos. 04-313,Ol-338 Order on Remand, FCC 04-290, 
issued Feb. 4,2005, effective Mar. 11,2005. 
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access to the de-listed UNEs pursuant to the September 2, 1997 Interconnection 
Agreement between MCI and Verizon and, by announcing its intent to stop accepting 
orders for such UNEs on March 11, 2005, Verizon is in anticipatory breach of the 
agreement. 

Letter) attaching a list of rate centers it asserted met the FCC's new business linelfiber 
collocator criteria related to submission of orders for DS1 and DS3 loops and transport. 
Verizon further stated that by issuing its letter it was placing CLECs "on notice of the 
Wire Center classifications" thereby providing them with 'actual or constructive 
knowledge" of the wire center classification. Finally, Verizon informed CLECs that if 
they should "attempt to submit an order for any of the aforementioned network elements 
notwithstanding your actual or constructive knowledge . . . Verizon will treat each such 
order as a separate act of bad faith carried out in violation of federal regulations and a 
breach of your interconnection agreements, and will pursue any and all remedies 
available to it.' 

for Temporary Order (Motion). On March 7,2005, ARC.  Networks Inc. d/b/a 
InfoHighway Communications Corporation (InfoHighway) filed a Petition to Intervene 
and Comments in Support of MCl's Pet i t i~n.~ 

Verizon responded to MCl's Petition by filing opposition papers on March 8, 
2005, (Ver. Opp.) arguing that the FCC's TRRO takes precedence over any provisions 
of the Interconnection Agreement that are contrary to it. Verizon also claims that we 
lack the authority to provide the relief sought by MCl's Petition. 

On March 10,2005, MCI withdrew its Petition, explaining that it had entered into 
an interim commercial agreement for UNE-P replacement services. Later that same 
day, the CLEC Coalition filed a letter-brief in which it addressed Verizon's response to 
the MCI Petition, and urged that its own request for injunctive relief be granted despite 
the fact that the party first seeking such relief (MCI) had withdrawn its request. Finally, 
in a series of e-mail messages sent on March 10 and 11,2005, Verizon, the CLEC 
Coalition, and InfoHighway described the rulings of several regulatory agencies in other 
states that have recently confronted the same issues raised by the MCI Petition. 

A special deliberative session was held on March 11, 2005, to consider the 

On March 2,2005. Verizon issued a second Industry Letter (wire Center Industry 

On March 4, 2005, the CLEC Coalition joined in MCl's request by filing a Motion 

pending motions. 

We grant InfoHighway's petition to intervene. 
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111. POSITIONS OF THE PARTIES 

A. TheCLECs 

According to the CLECs, ' Verizon's obligation to provide UNEs derives 
from their interconnection agreements with Verizon. The TRRO triggered the so-called 
"change of law" provisions in the interconnection agreements - provisions which 
require the parties to "arrive at mutually acceptable modifications or cancellations," of 
the interconnection agreement whenever such changes are "required by a regulatory 
authority or court in the exercise of its lawful jurisdiction." In the view of the CLECs, 
Verizon cannot unilaterally impose its understanding of what the TRRO requires. 
Instead, the parties must negotiate changes to the interconnection agreement in light of 
the TRRO. Injunctive relief is necessarv to Drevent Verizon from imolementina its olan 
to discontinuethe provision of certain UNES, as described in Verizon's Februiry 10, 
2005, Industry Letter, and thereby disrupting the status quo during the negotiation 
period. 

the list of those which must be offered pursuant to section 2511cM3) of the TelAct. it has 
The CLECs also argue that while the TRRO removes certain UNEs from 

. .. , 
no bearing on Verizon's separate and continuing obligation to provide those UNES 
pursuant to section 271 of the TelAct. Thus, the CLECs request that we enforce our 
September 3, 2004 Order requiring Verizon to meet its commitment to us in our 271 
Proceeding5 to file a wholesale tariff and to continue to provide 271 UNEs at TELRIC 
rates until the wholesale tariff is approved. 

B. Verizon 

Verizon takes issue with the CLECs' characterization of the "change of 
law" provisions of the interconnection agreements. According to Verizon, those 
provisions are meant merely to ensure that the language of interconnection agreements 
is updated to reflect new rules issued by the FCC - rules that Verizon insists are binding 
on the parties as soon as they are pronounced. The request for emergency injunctive 
relief is misguided, claims Verizon, because the TRRO changed the status quo, 
effective March 11,2005, and subsequent changes to interconnection agreements will 
serve only to acknowledge the new state of affiirs. 

' The CLEC Coalition and InfoHighway explicitly adopted the arguments of MCI 
before MCI withdrew its Petition, and also articulated their own arguments. For the 
purposes of this Order, we will treat the arguments of these parties collectively as those 
of the "CLECs." 

Inquiry Regarding the Entry of Verizon-Maine into the InterLATA Telephone 
Market Pufsuant to Section 271 of the Telecommunications Act of 1996, Docket No. 
2000-849. 
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Verizon also claims that its obligation to provide UNEs, as memorialized 
in the interconnection agreements, derives solely from section 251 of the TelAct, and 
‘not state law, section 271. or anything else.” Verizon Opp. at 4. Even if section 271 
did form the basis for such obligations, Verizon adds, the Commission is powerless to 
act because the FCC is “solely responsible for interpretation and enforcement of any 
section 271 obligations.” Id. Thus, Verizon contends not only that we should deny the 
petitions for emergency injunctive relief but also that we lack the authority, under 
concepts of federal preemption, to impose the relief sought by the CLECs and enforce 
our September 3, 2004 Order. 

IV. DECISION 

A. Implementation of the TRRO 

We have considered the arguments of all parties, the language of the 
TRRO, decisions reached by other state commissions, and the practical implications of 
our decision. We find that the FCC intended that its new rules de-listing certain UNEs 
be implemented immediately rather than be the subject of interconnection agreement 
amendment negotiations before becoming effective. We further find that it is in the best 
interests of all parties to implement the changes required by the TRRO immediately and 
move forward on the pending litigation of other contested issues. The decisions set 
forth in the TRRO come after years of seemingly endless litigation involving the FCC 
and federal courts; delaying the implementation of the new rules will only delay the 
inevitable. 

As a practical matter, it is not obvious to us what issues would remain to 
be negotiated concerning the section 251 UNEs de-listed by the FCC; the FCC has 
been clear that these UNEs are no longer required to be unbundled under section 251. 
The end result after going through the step of amending the interconnection agreements 
will be the same as enforcing the March 1 Im deadline immediately, albeit with some 
delay. We recognize that there may be other provisions in the TRRO which require 
negotiations before the interconnection agreements can be amended. We encourage 
parties to move forward swiftly with those negotiations and stand ready to address any 
disputes that may be brought before us. 

Commission in its March 8,2005 Order (Docket No. 19341-U) regarding the applicability 
of the Mobile Sierra‘ doctrine because the contracts at issue here contain change of law 
provisions and therefore already contemplate regulatory changes. Further, the Georgia 
PSC seems to be saying that, without a showing of heightened public interest, the FCC 
cannot unilaterally override an interconnection agreement but can, without a showing of 

In addition, we reject the reasoning of the Georgia Public Service 

~ 

The Mobile Sierra doctrine allows the government to modify the terms of a 
private contract upon a finding that such modification will serve the public need. United 
States Gas Pipeline Co. v. Mobile Gas Service Cop., 350 US. 332 (1956); Fed. Power 
Comm’n v. Sierra Pac. Power Co., 350 US. 348 (1956). 
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heightened public interest, order parties to amend their agreements to be consistent 
with the FCC's new rules. We do not find this distinction persuasive. 

Finally, as Verizon correctly noted, the FCC stated repeatedly throughout 
its Order that ILECs would have no obligation to provide CLECs with access to the de- 
listed UNEs and that the transition plan does not permit CLECs to add new de-listed 
UNEs. We find the FCC's specificity regarding these issues to be clear and thus, we do 
not believe it to be appropriate or necessary to ascribe anything but their plain meaning 
to the FCC's directives. Accordingly, we deny the requests of MCI and the CLEC 
Coalition for an order staying implementation of the FCC's rules pending interconnection 
agreement negotiations. 

B. Self-Certification of Wire Centers 

As stated above, the FCC's new rules place limitations on a CLEC's ability 
to order certain loops and transport UNEs, depending upon the number of business 
lines andlor fiber collocators associated with the particular wire center in which it would 
like to purchase the UNE. The FCC, however, clearly found that CLECs, after a diligent 
inquiry, could self-certify that a particular wire center does not meet the FCC's criteria. 
TRRO at fi 234. Further, upon submission of an order involving self-certification, an 
ILEC must provision the order first and then dispute the classification of the wire center 
in front of a state commission pursuant to the dispute resolution procedures of most 
interconnection agreements. Id. 

does not explicitly state that it will not follow the FCC's rules, i.e. that it will reject a 
CLEC order involving a rate center contained on Verizon's list, it comes very close. 
Indeed, apart from appearing unnecessarily hostile, the language is inconsistent with 
the spirit of the TRRO and with the specific findings in paragraph 234. Thus, we remind 
Verizon of its obligation to comply with the FCC's rules and paragraph 234 of the TRRO. 
We also remind CLECs that they must make a good faith inquiry concerning the 
characteristics of any wire center that might be implicated by the FCC's criteria. If 
necessary, we will investigate the factual underpinnings of Verizon andlor CLEC 
assertions concerning the characteristics of wire centers in Maine which may meet the 
FCC's criteria. 

C. 

While the March 2,2005 Industry Letter posted by Verizon on its website 

Enforcement of Verizon's 271 Obliaations 

Having resolved the motions pending before us, we need go no further. 
Nonetheless, prompted by certain comments made by Verizon in its Brief in Opposition 
to the motions, we remind Verizon of its continuing obligation to comply with both the 
standing orders of this Commission, including our Order of September 3, 2004, and 
section 271 of the TelAct. The following discussion is intended to summarize, but not in 
any way to supplant or modify, our findings of September 3, 2004. In our view, this 
summary is sufficient to put Verizon on notice that any failure on its part to comply with 
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our September 3' Order may lead to the imposition of penalties pursuant to 35-A 
M.R.S.A. § 1508-A. 

On September 3, 2004, we issued an order in this proceeding requiring 
Verizon to include all of its wholesale offerings in its state wholesale tariff, including 
UNEs provided pursuant to section 271 of the TelAct. We further specified that Verizon 
must file prices for all offerings contained in the wholesale tariff for our review for 
compliance with federal pricing standards, Le. TELRIC for section 251 UNEs and 'just 
and reasonable" rates pursuant to sections 201 and 202 of the Communications Act of 
1934 for section 271 UNEs. Finally, we held that Verizon must continue to provision 
271 UNEs at TELRIC prices pending approval of the wholesale tariff and/or new rates. 
Verizon did not seek reconsideration of the Order nor did it appeal the Order pursuant to 
35-A M.R.S.A. 5 1320. 

Now, some six months after we issued our Order, Verizon asserts that the 
Order has no force and that Verizon has no obligation to comply with its requirements. 
We find Verizon's assertions both troubling and procedurally improper. Unless and until 
a Commission order is amended, vacated, or otherwise modified pursuant to the 
requirements of Title 35-A or other applicable law, the order retains the force of law and 
must be obeyed. Accordingly, our September 3, 2004 Order in this proceeding stands 
and Verizon must comply with it or risk being found in contempt of a Commission order 
and subject to the fining provisions of 35-A M.R.S.A. § 1508-A. Verizon remains free, 
as it has been since September 3", to request that the Commission alter or amend its 
September 3" Order. It is not free, however, to unilaterally determine that it does not 
have to comply. 

We take very seriously the commitments Verizon made to us during our 
271 proceeding and expect that Verizon will honor those commitments. We will not 
repeat the reasoning and rationale supporting our assertion of jurisdiction to enforce 
Verizon's 271 commitments. We laid that reasoning out quite clearly in our September 
3' Order and find that there has been no intervening change in law that would impact 
our analysis.' 

7The cases cited by Verizon can. and have been, distinguished. First, in both 
Venzon North lnc. v. Strand, 309 F.3d 935 (6' Cir. 2002) and Wsconsin Bell, lnc. v. 
Bie, 340 F.3d 441 (7' Cir. 2003), the state commissions ordered the incumbent local 
exchange carrier (ILEC) to file a state wholesale tariff pursuant to state authority, which 
is entirely different from Verizon voluntarily agreeing to file a wholesale tariff in 
exchange for this Commission's support of its federal 271 application. Further, this 
Commission has never stated that the wholesale tariff would replace the obligation of 
parties to enter into interconnection agreements. Second, lndiana Bell Telephone 
Company, Inc. v. lndiana Utility Regulatory Commission, 359 F.3d 493 (7' Cir. 2004), 
involved a state commission's assertion of authority to order a performance assurance 
remedy plan under state law. Again, this is clearly distinguishable from the situation 
here in Maine where Verizon agreed to file a wholesale tariff. 
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Verizon has had over six months since our September 3d Order to submit 
a tariff for its 271 obligations and/or obtain FCC approval of the specific rates it intends 
to charge for 271 UNEs. Verizon has taken no action. Thus, the interim provisions that 
we put in place, i.e. the requirement that Verizon continue to provision 271 UNEs at 
TELRIC rates until other rates are approved, continues to govem. To the extent that 
there is legitimate disagreement conceming which UNEs qualify as 271 UNEs, we 
encourage the parties to bring those issues to us as soon as possible. We note that the 
Hearing Examiner in this proceeding recently issued a procedural order with an 
attached matrix outlining the status of all UNEs and requesting legal argument from the 
parties concerning their correct categorization. Thus, we expect that in the absence of 
particular disagreements, we will have an opportunity to resolve the issue of which 
UNEs are considered 271 UNEs within the next couple of months. 

Order may trigger application 35-A M.S.A $1508-A. Indeed, to the extent that Verizon 
fails to comply with the September 3" Order by refusing to provision uncontested 271 
UNEs, such as unbundled switching, on the grounds that our September 3" Order is not 
enforceable, it is suspect to an enforcement proceeding pursuant to 35-A M.R.S.A. 
§1508A(I)(B). If Verizon refuses to provision a 271 UNE based on a good faith 
disagreement concerning whether the UNE qualies as a 271 UNE, we will conduct a 
proceeding to determine whether the UNE qualifies. If Verizon continues to refuse to 
provision the UNE after we find that it does qualify, it risks the initiation of enforcement 
and penalty proceedings. 

A decision by Verizon to ignore the requirements of our September 3d 

Dated at Augusta, Maine, this 17* day of March, 2005. 

BY ORDER OF THE COMMISSION 

Dennis L. Keschl 
Administrative Director 

COMMISSIONERS VOTING FOR: Welch 
Diamond 
Reishus 
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VERIZON-MAINE March 17, 2005 
Proposed Schedules, Terms, 
Conditions and Rates for Unbundled 
Network Elements and Interconnection ORDER 
(PUC 20) and Resold Services (PUC 21) 

WELCH, Chairman; DIAMOND and REISHUS, Commissioners 

1. SUMMARY 

In this Order, we deny MClmetro Access Transmission Services LLCs (MCI) 
Petition for Emergency Declaratory Relief and the CLEC Coalition’s’ Motion for 
Temporary Order. We also remind Verizon of its obligation to follow federal law 
concerning certification of wire centers for purposes of ordering certain loop and 
transport unbundled network elements (UNEs). Finally, we put Verizon on notice that 
we may pursue the imposition of penalties for any failure to comply with our September 
3, 2004 Order in this Docket, which requires Verizon to include all of its wholesale 
offerings in its wholesale tariff, including UNEs provided pursuant to section 271 of the 
Telecommunications Act of 1996 (TelAct), and to continue provisioning 271 UNEs at 
‘Total Element Long Run Incremental Cost (TELRIC)” rates until we, or the Federal 
Communications Commission (FCC), approve new rates. 

II. BACKGROUND 

On February 4,2005. the FCC issued its Triennial Review Order Remand Order 
(TRRO).’ In the TRRO, the FCC eliminated certain unbundling requirements pursuant 
to section 251 of the TelAct and established new criteria for access to certain loop and 
transport UNEs. TRRO at 1 5 .  The effective date of the TRRO is March 11,2005. On 
February 10,2005, in a letter posted on its website (UNE Industry Letter), Verizon 
announced that on March 11,2005, it would stop accepting orders for those UNEs 
which the FCC had de-listed in the TRRO. 

On March 2, 2005, MCI filed a Petition for Emergency Declaratory Relief 
(Petition), asserting the need for injunctive relief to prevent Verizon from rejecting orders 
for de-listed UNEs, including UNE-Ps. In MCl’s view, Verizon is obligated to provide 

’ A coalition comprised of Mid-Maine Communications, Oxford Networks and 

Triennial Review Remand Order. Unbundled Access to Network Elements 

Pine Tree Network. 

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers (“TRRO’Y, FCC Docket Nos. 04-313,01-338 Order on Remand, FCC 04-290, 
issued Feb. 4, 2005, effective Mar. 11, 2005. 
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access to the de-listed UNEs pursuant to the September 2, 1997 Interconnection 
Agreement between MCI and Verizon and, by announcing its intent to stop accepting 
orders for such UNEs on March 11,2005, Verizon is in anticipatory breach of the 
agreement. 

Letter) attaching a list of rate centers it asserted met the FCC's new business linefiber 
collocator criteria related to submission of orders for DSI and DS3 loops and transport. 
Verizon further stated that by issuing its letter it was placing CLECs "on notice of the 
wire Center classifications" thereby providing them with "actual or constructive 
knowledge' of the wire center classification. Finally, Verizon informed CLECs that if 
they should 'attempt to submit an order for any of the aforementioned network elements 
notwithstanding your actual or constructive knowledge. . . Verizon will treat each such 
order as a separate act of bad faith carried out in violation of federal regulations and a 
breach of your interconnection agreements, and will pursue any and all remedies 
available to it." 

On March 2,2005, Verizon issued a second Industry Letter w i re  Center Industry 

On March 4,2005, the CLEC Coalition joined in MCl's request by filing a Motion 
for Temporary Order (Motion). On March 7,2005, A.R.C. Networks Inc. dlbla 
InfoHighway Communications Corporation (InfoHighway) filed a Petition to Intervene 
and Comments in Support of MCl's Pet i t i~n.~ 

Verizon responded to MCl's Petition by filing opposition papers on March 8, 
2005, (Ver. Opp.) arguing that the FCC's TRRO takes precedence over any provisions 
of the Interconnection Agreement that are contrary to it. Verizon also claims that we 
lack the authority to provide the relief sought by MCl's Petition. 

On March 10,2005, MCI withdrew its Petition, explaining that it had entered into 
an interim commercial agreement for UNE-P replacement services. Later that same 
day, the CLEC Coalition filed a letter-brief in which it addressed Verizon's response to 
the MCI Petition, and urged that its own request for injunctive relief be granted despite 
the fact that the party first seeking such relief (MCI) had withdrawn its request. Finally, 
in a series of e-mail messages sent on March 10 and 11,2005, Verizon, the CLEC 
Coalition, and InfoHighway described the rulings of several regulatory agencies in other 
states that have recently confronted the same issues raised by the MCI Petition. 

A special deliberative session was held on March 11. 2005. to consider the 
pending motions. 

'We grant InfoHighway's petition to intervene 
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111. POSITIONS OF THE PARTIES 

A. TheCLECs 

According to the CLECs, ' Verizon's obligation to provide UNEs derives 
from their interconnection agreements with Verizon. The TRRO triggered the so-called 
"change of law" provisions in the interconnection agreements - provisions which 
require the parties to "arrive at mutually acceptable modifications or cancellations," of 
the interconnection agreement whenever such changes are "required by a regulatory 
authority or court in the exercise of its lawful jurisdiction.' In the view of the CLECs, 
Verizon cannot unilaterally impose its understanding of what the TRRO requires. 
Instead, the parties must negotiate changes to the interconnection agreement in light of 
the TRRO. Injunctive relief is necessary to prevent Verizon from implementing its plan 
to discontinue the provision of certain UNEs, as described in Verizon's February 10, 
2005, Industry Letter, and thereby disrupting the status quo during the negotiation 
period. 

the list of those which must be offered pursuant to section 251(c)(3) of the TelAct, it has 
no bearing on Verizon's separate and continuing obligation to provide those UNEs 
pursuant to section 271 of the TelAct. Thus, the CLECs request that we enforce our 
September 3,2004 Order requiring Verizon to meet its commitment to us in our 271 
Proceeding' to file a wholesale tariff and to continue to provide 271 UNEs at TELRIC 
rates until the wholesale tariff is approved. 

The CLECs also argue that while the JRRO removes certain UNEs from 

B. Verizon 

Verizon takes issue with the CLECs' characterization of the "change of 
law" provisions of the interconnection agreements. According to Verizon, those 
provisions are meant merely to ensure that the language of interconnection agreements 
is updated to reflect new rules issued by the FCC - rules that Verizon insists are binding 
on the parties as soon as they are pronounced. The request for emergency injunctive 
relief is misguided, claims Verizon, because the TRRO changed the status quo, 
effective March 11,2005, and subsequent changes to interconnection agreements will 
serve only to acknowledge the new state of affiirs. 

' The CLEC Coalition and InfoHighway explicitly adopted the arguments of MCI 
before MCI withdrew its Petition, and also articulated their own arguments. For the 
purposes of this Order, we will treat the arguments of these parties collectively as those 
of the "CLECs." 

Inquiry Regarding the Entty of Verizon-Maine into the InterLATA Telephone 
Market Pursuant to Section 27i  of the Telecommunications Act of 1996, Docket No. 
2000-849. 
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Verizon also claims that its obligation to provide UNEs, as memorialized 
in the interconnection agreements, derives solely from section 251 of the TelAct, and 
"not state law. section 271, or anything else." Verizon Opp. at 4. Even if section 271 
did form the basis for such obligations, Verizon adds, the Commission is powerless to 
act because the FCC is "solely responsible for interpretation and enforcement of any 
section 271 obligations." Id. Thus, Verizon contends not only that we should deny the 
petitions for emergency injunctive relief but also that we lack the authority, under 
concepts of federal preemption, to impose the relief sought by the CLECs and enforce 
our September 3, 2004 Order. 

N. DECISION 

A. Imdementation of the TRRO 

We have considered the arguments of all parties, the language of the 
TRRO, decisions reached by other state commissions, and the practical implications of 
our decision. We find that the FCC intended that its new rules de-listing certain UNEs 
be implemented immediately rather than be the subject of interconnection agreement 
amendment negotiations before becoming effective. We further find that it is in the best 
interests of all parties to implement the changes required by the TRRO immediately and 
move forward on the pending litigation of other contested issues. The decisions set 
forth in the TRRO come after years of see'mingly endless litigation involving the FCC 
and federal courts; delaying the implementation of the new rules will only delay the 
inevitable. 

As a practical matter, it is not obvious to us what issues woukl remain to 
be negotiated concerning the section 251 UNEs de-listed by the FCC; the FCC has 
been clear that these UNEs are no longer required to be unbundled under section 251. 
The end result after going through the step of amending the interconnection agreements 
will be the same as enforcing the March 11" deadline immediately, albeit with some 
delay. We recognize that there may be other provisions in the TRRO which require 
negotiations before the interconnection agreements can be amended. We encourage 
parties to move forward swiftly with those negotiations and stand ready to address any 
disputes that may be brought before us. 

Commission in its March 8,2005 Order (Docket No. 19341-U) regarding the applicability 
of the Mobile Sierra' doctrine because the contracts at issue here contain change of law 
provisions and therefore already contemplate regulatory changes. Further, the Georgia 
PSC seems to be saying that, without a showing of heightened public interest, the FCC 
cannot unilaterally override an interconnection agreement but can, without a showing of 

In addition, we reject the reasoning of the Georgia Public Service 

The Mobile Sierra doctrine allows the government to modify the terms of a 
private contract upon a finding that such modification will serve the public need. United 
States Gas Pipeline Co. v. Mobile Gas Service Cop., 350 US. 332 (1956); Fed. Power 
Comm'n v. Sierra Pac. Power Co., 350 US. 348 (1956). 
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heightened public interest, order parties to amend their agreements to be consistent 
with the FCC's new rules. We do not find this distinction persuasive. 

Finally, as Verizon correctly noted, the FCC stated repeatedly throughout 
its Order that ILECs would have no obligation to provide CLECs with access to the de- 
listed UNEs and that the transition plan does not permit CLECs to add new de-listed 
UNEs. We find the FCC's specificity regarding these issues to be clear and thus, we do 
not believe it to be appropriate or necessary to ascribe anything but their plain meaning 
to the FCC's directives. Accordingly, we deny the requests of MCI and the CLEC 
Coalition for an order staying implementation of the FCC's rules pending interconnection 
agreement negotiations. 

B. Self-Certiflcation of Wire Centers 

As stated above, the FCC's new rules place limitations on a CLEC's ability 
to order certain loops and transport UNEs, depending upon the number of business 
lines and/or fiber collocators associated with the particular wire center in which it would 
like to purchase the UNE. The FCC, however, clearly found that CLECs, after a diligent 
inquiry, could self-certify that a particular wire center does not meet the FCC's criteria. 
TRRO at 7 234. Further, upon submission of an order involving self-certification, an 
ILEC must provision the order first and then dispute the classification of the wire center 
in front of a state commission pursuant to the dispute resolution procedures of most 
interconr\ection agreements. Id. 

does not explicitly state that it will not follow the FCC's rules, i.e. that it will reject a 
CLEC order involving a rate center contained on Verizon's list it comes very close. 
Indeed, apart from appearing unnecessarily hostile, the language is inconsistent with 
the spirit of the TRRO and with the specific findings in paragraph 234. Thus, we remind 
Verizon of its obligation to comply with the FCC's rules and paragraph 234 of the TRRO. 
We also remind CLECs that they must make a good faith inquiry concerning the 
characteristics of any wire center that might be implicated by the FCC's criteria. If 
necessary, we will investigate the factual underpinnings of Verizon and/or CLEC 
assertions concerning the characteristics of wire centers in Maine which may meet the 
FCC's criteria. 

C. 

While the March 2, 2005 Industry Letter posted by Verizon on its website 

Enforcement of Verizon's 271 Obliaations 

Having resolved the motions pending before us, we need go no further. 
Nonetheless, prompted by certain comments made by Verizon in its Brief in Opposition 
to the motions, we remind Verizon of its continuing obligation to complywith both the 
standing orders of this Commission, including our Order of September 3, 2004, and 
section 271 of the TelAct. The following discussion is intended to summarize, but not in 
any way to supplant or modify, our findings of September 3, 2004. In our view, this 
summary is sufficient to put Verizon on notice that any failure on its part to comply with 
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our September 3' Order may lead to the imposition of penalties pursuant to 35-A 
M.R.S.A. 3 1508-A. 

On September 3, 2004, we issued an order in this proceeding requiring 
Verizon to include all of its whplesale offerings in its state wholesale tariff, including 
UNEs provided pursuant to section 271 of the TelAct. We further specified that Verizon 
must file prices for all offerings contained in the wholesale tariff for our review for 
compliance with federal pricing standards, Le. TELRIC for section 251 UNEs and Tust 
and reasonable" rates pursuant to sections 201 and 202 of the Communications Act of 
1934 for section 271 UNEs. Finally, we held that Verizon must continue to provision 
271 UNEs at TELRIC prices pending approval of the wholesale tariff andlor new rates. 
Verizon did not seek reconsideration of the Order nor did it appeal the Order pursuant to 
35-A M.R.S.A. § 1320. 

Now, some six months after we issued our Order, Verizon asserts that the 
Order has no force and that Verizon has no obligation to comply with its requirements. 
We find Verizon's assertions both troubling and procedurally improper. Unless and until 
a Commission order is amended. vacated, or otherwise modified pursuant to the 
requirements of Title 35-A or other applicable law, the order retains the force of law and 
must be obeyed. Accordingly, our September 3, 2004 Order in this proceeding stands 
and Verizon must comply with it or risk being found in contempt of a Commission order 
and subject to the fining provisions of 35-A M.R.S.A. 5 1508-A. Verizon remains free, 
as it has been since September 3', to request that the Commission alter or amend its 
September 3' Order. It is not free, however, to unilaterally determine that it does not 
have to comply. 

We take very seriously the commitments Verizon made to us during our 
271 proceeding and expect that Verizon will honor those commitments. We will not 
repeat the reasoning and rationale supporting our assertion of jurisdiction to enforce 
Verizon's 271 commitments. We laid that reasoning out quite clearly in our September 
3d Order and find that there has been no intervening change in law that would impact 
our analysis? 

'The cases cited by Verizon can, and have been, distinguished. First, in both 
Verizon North Inc. v. Strand, 309 F.3d 935 (6'" Cir. 2002) and Wisconsin Bell, lnc. v. 
Bie, 340 F.3d 441 (7* Cir. 2003), the state commissions ordered the incumbent local 
exchange carrier (ILEC) to file a state wholesale tariff pursuant to state authority, which 
is entirely different from Verizon voluntarily agreeing to file a wholesale tariff in 
exchange for this Commission's support of its federal 271 application. Further, this 
Commission has never stated that the wholesale tariff would replace the obligation of 
parties to enter into interconnection agreements. Second, Indiana Bell Telephone 
Company, Inc. v. lndiana Utility Regulatoty Commission. 359 F.3d 493 (7" Cir. 2004), 
involved a state commission's assertion of authority to order a performance assurance 
remedy plan under state law. Again, this is clearly distinguishable from the situation 
here in Maine where Verizon agreed to file a wholesale tariff, 
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Verizon has had over six months since our September 3' Order to submit 
a tariff for its 271 obligations and/or obtain FCC approval of the specific rates it intends 
to charge for 271 UNEs. Verizon has taken no action. Thus, the interim provisions that 
we put in place, i.e. the requirement that Verizon continue to provision 271 UNEs at 
TELRIC rates until other rates are approved, continues to govern. To the extent that 
there is legitimate disagreement concerning which UNEs qualify as 271 UNEs, we 
encourage the parties to bring those issues to us as soon as possible. We note that the 
Hearing Examiner in this proceeding recently issued a procedural order with an 
attached matrix outlining the status of all UNEs and requesting legal argument from the 
parties concerning their correct categorization. Thus, we expect that in the absence of 
particular disagreements, we will have an opportunity to resolve the issue of which 
UNEs are considered 271 UNEs within the next couple of months. 

Order may trigger application 35-A M.S.A. $1508-A. Indeed, to the extent that Verizon 
fails to comply with the September 3" Order by refusing to provision uncontested 271 
UNEs, such as unbundled switching, on the grounds that our September 3' Order is not 
enforceable, it is suspect to an enforcement proceeding pursuant to 35-A M.R.S.A. 
§1508A(I)(B). IfVerizon refuses to provision a 271 UNE based on a good faith 
disagreement concerning whether the UNE qualifies as a 271 UNE, we will conduct a 
proceeding to determine whether the UNE qualifies. If Verizon continues to refuse to 
provision the UNE affer we find that it does qualify, it risks the initiation of enforcement 
and penalty proceedings. 

A decision by Verizon to ignore the requirements of our September 3" 

Dated at Augusta, Maine, this 17m day of March, 2005. 

BY ORDER OF THE COMMISSION 

Dennis L. Keschl 
Administrative Director 

COMMISSIONERS VOTING FOR: Welch 
Diamond 
Reishus 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHlGAN 

MCIMETRO ACCESS TRANSMISSION 1 
SERVICES LLC, 1 

I 

CiviI Action No. 05-70885 
Plaintiff, 1 

j 
V. ) 

1 Hon. Arthur J. Tamow 
MICHIGAN BELL TEL,WHONE COMPANY. ) 
dlwa SBC MICHIGAN, 1 Magistrate JudgePepe 

1 
Defendant 1 

'; I 

L * '  -i 

ORDER OF DISMISSAL AND 
DISSOLUTION OF PRELJMINARY INJUNCTION 

This matter is before the Colnt on the parties' Stipulation of Dismissal and for 

I>issolution o f h e l i m i  Injunction, and the Court having reviewed the stipulation, it is: 

1. ORDERED AND ADJUDGED, that this matter be and hereby is DISMISSED, and that 

2. 'Ihe Preliminary Injunction issued by thc Court on March 11,2005 be and hereby is 

DISSOLVED as moot 

IT IS SO ORDERED this 15" Day of March, 2005. 

CLERKS OFFICE 
DETROIT 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter of the application of competitive local ) 
exchange carriers to initiate a Commission investiga- ) 
tion of issues related to the obligation of incumbent ) 

1 
terms and conditions for access to unbundled network ) 
elements or other facilities used to provide basic local ) 
exchange and other telecommunications services in ) 
tariffs and interconnection agreements approved by ) 
the Commission, pursuant to the Michigan Telecom- ) 
munications Act, the Telecommunications Act of ) 
1996, and other relevant authority. 1 

local exchange carriers in Michigan to maintain 

Case No. U-14303 

1 
1 
1 
) 
) 
1 
1 

In the matter of the application of 
SBC MICHIGAN for a consolidated change 
of law proceeding to conform 251052 
interconnection agreements to governing law 
pursuant to Section 252 ofthe Communications 
Act of 1934, as amended. 

CaseNo. U-14305 

) 
1 
1 
) 
) 
1 

In the matter of the application of VERlZON 
NORTH INC. and CONTEL OF THE SOUTH, 
INC., d/b/a VERIZON NORTH SYSTEMS, for a 
consolidated change-of-law proceeding to conform 
interconnection agreements to governing law. 

\ 

C a ~ e  NO. U-14327 

I 
1 
1 
1 Case No. U-14463 

In the matter on the Commission’s own motion, 
to resolve certain issues regarding hot cuts. 

At the March 29,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT Hon. J. Peter Lark, Chairman 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 



ORDER 

On September 30,2004, the Competitive Local Exchange Carriers Association of Michigan 

(CLEC Association), LDMI Telecommunications, Inc. (LDMI), MCImetro Access Transmission 

Services LLC (MCI), XO Michigan, Inc. GO), AT&T Communications of Michigan, Inc. 

(AT&T), TCG Detroit, TDS Metrocom, LLC (TDS), Talk America Inc., TelNet Worldwide, Inc., 

Quick Communications, Inc., d/b/a Quick Connect USA, Superior Technologies, Inc., d/b/a 

Superior Spectrum, Inc., Grid 4 Communications, Inc., CMC Telecom, Inc., C.L.Y.K. Inc., d/b/a 

Affinity Telecom, Inc., JAS Networks, Inc., Climax Telephone Company, and ACD Telecom, Inc. 

(ACD), (collectively, the CLEC coalition), petitioned the Commission to conduct an investigation 

pursuant to its authority under the Michigan Telecommunications Act (MTA), 1991 PA 179, as 

amended, MCL 484.2101 et seq., to investigate the effect, if any, in Michigan of the vacatur of the 

rules promulgated by the Federal Communications Commission (FCC) in its Triennial Review 

Order’ and the effect of the FCC’s August 20,2004 interim order on remand? To the extent that 

these developments are determined by the Commission to constitute a change of law, the CLEC 

coalition seeks a decision fiom the Commission on the appropriate procedures for modification of 

the terms in current tariffs and interconnection agreements. The CLEC coalition also requests the 

Commission to order SBC Michigan (SBC) and Verizon North Inc. and Contel of the South, Inc., 

d/b/a Verizon North Systems (Verizon), to show cause. why the Commission should not order 

’Review of the Section 25 1 Unbundling Obligations of Incumbent Local Exchange Carriers, 
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket 
Nos. 01-338,96-98,98-147, Report and Order and Order on Remand and Further Notice of 
Proposed Rulemaking, 18 FCC Rcd. 16978, 16984 (2003) (TRO), vacated in part, United States 
Telecom Assn v FCC, 359 F3d 554 @C Cir 2004) (USTA II). 

*In the Matter of Unbundled Access to Network Elements, Review ofthe Section 251 
Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, 
CC Docket No. 01-338, FCC 04-179 (rel’d August 20,2004). 
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them to continue to provide competitive local exchange carriers (CLECs) with nondiscriminatory 

access to network elements and facilities as currently required by tariffs and interconnection 

agreements approved by the Commission pursuant to the MTA and Sections 251 and 252 of the 

federal Telecommunications Act of 1996 (FTA), 47 USC 251 et seq., at cost-based rates. 

On the same day, SBC filed an application requesting that the Commission convene a 

proceeding to ensure that SBC’s interconnection agreements adopted under Sections 251 and 252 

of the FTA remain consistent with federal law. In so doing, SBC alleged that its existing intercon- 

nection agreements continue to include network elements that the FCC previously required incum- 

bent local exchange carriers (ILECs) to provide on an unbundled basis, but which are no longer 

required to be unbundled by FCC order or judicial decision. SBC asserted that, by addressing all 

out-of-compliance interconnection agreements in a single proceeding, the Commission could 

fulfill the FCC’s goal of a speedy transition, while preserving the scarce resources of the Com- 

mission, SBC, and the CLECs. 

On October 26,2004, Verizon petitioned the Commission to approve amendments to the 

interconnection agreements between itself and certain CLECs. According to Verizon, the agree- 

ments of these CLECs could be interpreted to require amendment before Verizon may cease 

providing unbundled network elements (UNEs) eliminated by the TRO or USTA II. Verizon 

insisted that absent the Commission’s intervention, “the CLECs will not conform their agreements 

to goveming law, despite the FCC’s directives to do so and contractual requirements to undertake 

good faith negotiation of contract amendments.” Verizon application, 

maintained that a number of CLECs have sought to impede and delay the process by asking this 

Commission to investigate the legal effect of the USTA II mandate and the FCC’s interim order. 

Verizon contended that its proposed interconnection amendment makes clear that Verizon’s 

16, p. 7. Verizon also 
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unbundling obligations will be govemed exclusively by Section 251(c)(3) of the FTA, 47 CFR 

Part 51, and the FCC’s interim order. Further, the proposed language indicates that, when federal 

law no longer requires unbundled access to particular elements, Verizon may cease providing such 

access upon appropriate notice. 

Given the commonality of the issues raised by these three applications, in an order dated 

November 9,2004, the Commission consolidated these matters and set a schedule for the filing of 

comments and reply comments by December 22,2004 and January 18,2005, respectively. 

On December 22,2004, the Commission received initial comments fiom SBC, Sprint 

Communications Company, L.P., Allegiance Telecom of Michigan, Inc., MCI, the CLEC 

Association, ACD Telecom, Inc., Talk America, TDS and XO, the Commission Staff (Staff), and 

Verizon. 

On January 18,2005, the Commission received reply comments fiom SBC, Verizon, the 

CLEC Coalition, Talk America, TDS, and XO, and the Staff. 

On February 4,2005, the FCC issued its order on remand’ adopting new rules goveming the 

network unbundling obligations of ILECs in response to USTA II, which overtumed portions of 

the FCC’s UNE rules announced in the TRO. Because the new rules issued by the FCC in the 

TRRO appeared to significantly affect the outcome of this proceeding, the Commission provided 

that all interested persons should be given an additional opportunity to submit comments and reply 

comments by February 24,2005 and March 3,2005, respectively. Those parties filing such addi- 

tional comments or replies include: SBC, Verizon, the CLEC Coalition, MCI, AT&T and TCG 

Detroit, Clear Rate Communications, Inc., and the Staff. 

’In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and 
Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 
CC Docket No. 01-338, rel’d February 4,2005. (TRRO) 
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Thereafter, the Commission determined in an order dated February 24,2005, that the parties 

should be given an opportunity to present oral argument directly before the Commission. It there- 

fore scheduled a public hearing for March 17,2005, at which the parties were invited to present 

their positions and respond to questions posed by the Commission. The Commission stated its 

intent to issue an order in these proceedings by March 29,2005. 

On March 15,2005, Attorney General Michael A. Cox (Attorney General) filed comments? 

On March 17,2005, the Commission was present for a public hearing during which the 

following parties acted on the opportunity to present oral argument and to respond to the Commis- 

sion’s questions: SBC, Verizon, the CLEC Coalition, LDMI, Talk America, TDS and XO, the 

CLEC Association, MCI, AT&T, CIMCO Communications, Inc., CoreComm Michigan, Inc., and 

PNG Telecommunications Inc., and the Attorney General. 

Discussion 

Certain critical issues arise in these proceedings. First, the parties dispute whether the 

Commission may or should require the ILECs to continue providing unbundled network element 

platform (UNE-P) or other elements for which the FCC has found no impairment. A finding of 

impairment is necessary to require provision of any UNE pursuant to Sections 251 and 252 of the 

FTA. Second, they do not agree on the appropriate method for transitioning ILECKLEC 

contractual relations tYom where the Michigan industry is now and where it must be by the FCC’s 

deadline of March 11,2006. Third, MCI raises issues regarding the availability and process of hot 

cuts to transition UNE-P customers to other service platforms. 

4SBC initially objected to the filing of those comments as untimely, but withdrew the objection 
at the March 17,2005 public hearing. 
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Provision of UNEs 

The CLECs argue that the Commission has the authority and the responsibility to require that 

the ILECs continue to provide UNEs pursuant to state law, which authority, they argue, is 

expressly preserved by the FTA. They argue that, pursuant to Section 355 of the MTA, 

MCL 484.2355, at a minimum, the ILECs must unbundle the loop and the port of all telecommuni- 

cations services. The Commission’s authority to require this unbundling, they argue, is preserved 

by §§251(d)(3), 252(e)(3), and 261(c) of the ETA. They quote the United States Court of Appeals 

for the Sixth Cicuit (Sixth Circuit), as follows: 

When Congress enacted the federal Act, it did not expressly preempt state 
regulation of interconnection. In fact, it expressly presented existing state laws 
that furthered Congress’s goals and authorized states to implement additional 
requirements that would foster local interconnection and competition, stating that 
the Act does not prohibit state commission regulations “if such regulations are not 
inconsistent with the provisions of the WA].” 47 USC 261. Additionally, 
Section 25 l(d)(3) of the Act states that the [FCC] shall not preclude enforcement 
of state regulations that establish interconnection and are consistent with the Act. 

The Act permits a great deal of state commission involvement in the new regime 
it sets up for the operation of local telecommunications markets, “as long as state 
commission regulations are consistent with the Act.” 

Michigan Bell v MCMeh-o Access Transmission Services IC. 323 F3d 348,358 (CA 6,2003). 

Further, they argue, the Sixth Circuit expressly rejected SBC’s argument that a requirement 

would be inconsistent with federal law if it merely were different. They state that the Court 

determined that a state commission may enforce state law regulations “even where those regula- 

tions differ from the terms of the Act.” Id. at 359. The CLECs take the position that as long as the 

disputed state regulation promotes competition, it is not inconsistent with the federal Act. 

Therefore, they argue, the Commission is not preempted by the FCC’s orders from requiring the 

ILECs to provision UNEs pursuant to the terms and conditions in the Commission-approved 

interconnection agreements. They urge the Commission to take prompt action to prevent SBC 
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from acting unilaterally to either withdraw its wholesale tariffs for UNEs or to alter the intercon- 

nection agreements to exclude these UNEs. 

Moreover, the CLECs argue, SBC has a duty to provide unbundled loops, transport, and 

switching pursuant to Section 271 of the FTA. MCI and AT&T agree and argue that irrespective 

of the LECs’ duties under Section 251, SBC must comply with the conditions required for the 

FCC’s approval of its application pursuant to Section 271. Thus, these parties argue, SBC may not 

unilaterally remove local switching, loops, or transport from its interconnection agreements or its 

tariffs. Rather, it must negotiate pursuant to the provisions of its interconnection agreements any 

amendments, including pricing. Although the FCC provided a procedure for SBC to request 

forbearance from enforcement of its Section 271 obligations, MCI argues, SBC has not yet taken 

any of the steps laid out to obtain such a ruling. 

Further, MCI argues, if a carrier believes a state law requirement is inconsistent with the 

federal Act, it must seek a declaratory ruling to that effect from the FCC. It argues that the FCC’s 

brief to the United States Supreme Court in opposition to the petitions for certioruri from USTA II 

reflects that the FCC has not preempted any state law on unbundling. In that brief, the FCC denied 

that it had preempted any state unbundling rule, and stated that it “is uncertain whether the FCC 

ever will issue a preemptive order of this sort in response to a request for declaratory Nhg.”  

Brief at 20. 

Verizon and SBC argue that the Commission is preempted f?om requiring the EECs to 

provide any UNE for which the FCC has found there is no impairment. They argue that the 

Commission should promptly approve their respective proposed amendments to bring intercon- 

nection agreements into conformity with the FCC’s TRO and TRRO. Because the FCC’s orders 

preempt the Commission, they argue, there is no reason to waste time considering whether the 
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Commission may re-impose unbundling obligations that the FCC has eliminated. Therefore, they 

argue, the Commission should dismiss the CLECs’ application and approve the ILECs’ proposed 

amendments. 

SBC and Verizon further argue that the Commission’s authority under state law may be 

lawfully exercised only in a manner that is consistent with the federal Act and FCC rules and 

regulations. MCL 484.2201. In their view, the Commission may not require the EECs to provide 

U N E s  that the FCC has found are not required to alleviate impairment. 

SBC adds that the FCC is the sole enforcer of any obligations pursuant to Section 271 of the 

federal Act. Thus, it argues, this proceeding is not an appropriate forum for a Commission 

determination as to whether SBC is required to provide certain UNEs solely under Section 271, 

without reference to the duties imposed under Sections 25 1 and 252 of the ETA. 

The Commission is not persuaded that it is preempted by either the federal Act or the FCC’s 

orders fiom requiring the LECs to provide UNEs under authority granted by the MTA and pre- 

served in the FTA. The Commission’s authority to impose requirements on telecommunications 

carriers in addition to, but consistent with, those prescribed by the FCC is preserved in the FTA 

sections cited by the CLECs. Moreover, that authority has been affirmed by the Sixth Circuit as 

argued by the CLECs. Thus, the Commission finds that it also possesses the authority necessary to 

appropriately direct the resolution of the method of industry transition as addressed in the follow- 

ing section. However, the Commission notes that Section 201(2) of the W A ,  MCL 484.2201(2), 

requires Commission action to be consistent with the FTA and the FCC’s rules and orders. 

Requiring the continued provision of UNE-P would be. inconsistent with the FCC’s detailed 

findings and plan for transition in the TRO and TRRO. 
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Moreover, at this time, the Commission is not persuaded that competition would be advanced 

by exercising its authority to require the provision of UNEs in addition to those that the FCC has 

found must be provided pursuant to 47 USC 25 l(c)(3). Such a finding likely would lead to further 

litigation and promote confusion rather than competition, which would be inconsistent with the 

intent of the MTA as well as the FTA. If a CLEC believes that the FCC has erroneously found no 

impairment on a particular UNE, it may take steps provided by law to seek a change in that ruling. 

The TRRO provides a period of transition to the UNEs available under its new fmal rules from 

the UNEs now available pursuant to the current interconnection agreements, which were negoti- 

ated and arbitrated under previous determinations concerning what elements must be provided by 

the ILECs pursuant to Section 251(c)(3) of the FTA. For most of the UNEs that were available, 

but are no longer under that subsection, the TRRO provides a 12-month transition period. For dark 

fiber related elements, the FCC provided 18 months. During the transition, the FCC directed that 

ILECs must permit CLECs to serve their embedded customer base with UNEs available under 

their interconnection agreements, but with an increased price. However, the FCC stated that 

CLECs would not be permitted to expand the use of UNE-P or the use of other U N E s  no longer 

required to be made available pursuant to Section 251(c)(3). 

In the March 9,2005 order in Case No. U-14447, the Commission found that ILECs must 

honor new orders to serve a CLEC's embedded customer base. The Commission stopped sholt of 

stating that CLECs were not entitled to new orders of UNEs for new customers. At this time, the 

Commission affirmatively finds that the CLECs no longer have a right under Section 251(c)(3) to 

order UNE-P and other UNEs that have been removed from the list that must be offered to serve 

new customers. This does not, however, foreclose any right that may exist pursuant to Section 271 

for a CLEC to order these UNEs. Moreover, the Commission notes that although certain UNEs 
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are no longer required to be provided pursuant to Section 251(c)(3), parties may negotiate for 

provision of those same facilities and functions on a commercial market basis. 

Transition 

SBC and Verizon propose that the Commission review and approve their respective proposed 

amendments to the interconnection agreements and then impose those amendments on the CLECs 

where necessary? These parties point to the provisions in the TRO and TRRO that indicate the 

FCC’s intent that the transition away from the provision of the elements no longer required should 

be swift. 

Verizon notes that the Commission has already initiated a collaborative to address the transi- 

tion issues concerning the amendments of interconnection agreements to conform to federal law. 

It argues that the Commission need not consider those same transitional questions here. 

In its reply comments, Verizon recognizes that many of the changes wrought by the TRO and 

the TRRO require the parties to negotiate amendments, which are being addressed in the Case 

No. U-14447 collaborative process. However, it argues, the prohibition on CLECs obtaining new 

UNE-Ps or high-capacity facilities no longer subject to unbundling does not depend on the 

particular terms of any interconnection agreement and should be implemented immediately. 

Verizon argues that the transition rules bar CLECs from ordering new UNEs that are no longer 

subject to unbundling under section 251(c)(3), without regard to the terms of any agreement. 

SBC argues that the Commission is legally bound to implement the FCC’s determinations, 

consistent with the pertinent court rulings including USTA II for all ILECs and CLECs. It argues 

that the Commission should move quickly to ensure that the unbundling rights and obligations of 

’Verizon asserts that only the interconnection agreements with the CLECs named in Verizon’s 
application are at issue here. The remaining agreements, according to Verizon, need no amend- 
ment to comply with federal law. 
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all carriers operating in Michigan comport with governing law and mandates of the FCC. It argues 

that it is appropriate for the Commission to ensure compliance with the federal unbundling regime 

in a single consolidated proceeding, pursuant to Section 252(g) of the FTA, 47 USC 252(g), 

instead of on a carrier-by-carrier basis. 

The CLECs argue that the FCC explicitly contemplated that parties would negotiate amend- 

ments to their interconnection agreements pursuant to their change of law or dispute resolution 

provisions. They argue that the FCC could not and did not order a unilateral change to contracts 

that the parties currently have in place. They argue that the Commission should dismiss the 

applications by SBC and Verizon to approve their proposed amendments, and require instead that 

the parties negotiate in good faith in light of the change in law that the TRO and TRRO represent. 

The CLECs propose that the Commission adopt a process that allows parties initially to attempt to 

negotiate implementation of the TRRO and the resulting new unbundling rules. However, if nego- 

tiations fail on some issues, consistent with the terms and conditions for dispute resolution, the 

Commission should resolve disputes that arise in the most efficient manner available. 

AT&T recommends the following steps to preserve the CLEC’s right to negotiate under the 

FTA, and to promote uniformity and efficiency: 

1 .  Consistent with the terms of their respective interconnection agreements, 
following the effective date of the FCC’s rules (March 11,2005) carriers shall 
attempt to negotiate any required changes to their interconnection agreements. 
As required by the TRRO, these negotiations should proceed without 
“unreasonable delay.” 

2. At the end of such negotiations, the parties should submit amendments to their 
interconnection agreements for Commission approval or file petitions 
identifying their individual dispute. To the extent necessary, and consistent 
with any notice and due process requirements, the Commission may entertain 
any filed disputes in party-to-party and or consolidated proceedings. 

‘TRRO, 7 233. 
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3. To the extent the Commission believes necessary, it should schedule 
collaboratives to identify the common and unique issues in the individual 
petitions for dispute resolutions. At that time, the Commission should also 
establish an efficient framework for resolving the identified issues. 

4. Nothing in this proposal should be construed to prohibit individual parties 
from requiring that the individual terms and conditions of the change of law 
and/or dispute resolution provisions of their respective interconnection 
agreements continue to apply, including any right to seek bilateral arbitration 
of disputes by the Commission. Similarly, nothing in this proposal should be 
construed to prohibit individual parties fiom negotiating amendments to an 
interconnection agreement in a time frame shorter than what is proposed 
herein, and the Commission should make this statement in any order issued. 

AT&T Supplemental Comments, pp. 7-8. 

In its initial comments, the CLEC coalition proposed a framework that contemplated 

significantly more time. It argued that the CLECs should be given 45 days after March 11,2005 

to study the new rules and prepare proposed amendments to their interconnection agreements. 

Thereafter, the CLEC coalition noted that most interconnection agreements have a 60- or 90-day 

time f h n e  for negotiations before dispute resolution procedures begin. Then, according to the 

CLEC coalition, the parties should have a two-week window to either submit an amendment or file 

petitions identifying their individual disputes. Finally, the CLEC coalition proposed that the 

Commission should entertain any filed disputes in a consolidated docket, with time h i t s  for 

submitting those disputes. 

The Commission fmds that the most appropriate process for moving the industry through the 

transition period provided in the TRRO is to close these three cases and open up the interconnec- 

tion agreements for negotiation, within the collaborative initiated in Case No. U-14447. The 

parties will be provided 60 days fiom the date of this order7 to complete the requirements of their 

change of law and dispute resolution provisions, and to negotiate for and submit a joint application 

~~ 

7The 45-day period established for the collaborative is, therefore, extended. 
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for approval of an amendment to their interconnection agreements to bring their contracts into 

compliance with the requirements of the TRO and the TRRO. During that same 60-day period, the 

parties in the collaborative shall work to establish no more than four versions of an amendment to 

the interconnection agreements. All parties to the collaborative that have not otherwise agreed to 

an amendment, must agree to one of the four or fewer versions established in the collaborative. If 

the parties to a single contract do not agree which of the versions should be included in the inter- 

connection agreement, the parties shall submit that disagreement to the Commission, which will 

determine the appropriate amendment through baseball-style arbitration. 

Hot Cuts 

MCI argues that in the TRRO, the FCC ruled that for purposes of Section 25 1, there is no 

impairment without unbundled local switching. That ruling, according to MCI, was based on the 

availability of batch hot cut processes. See. TRRO, 77 21 1,217. Thus, MCI argues, batch hot cuts 

must be included in any amendments to the interconnection agreement to comply with the FCC’s 

recent rulings. Moreover, MCI argues, the FCC explicitly indicated that forums to address 

concerns about the sufficiency of batch hot cut processes include state commission enforcement 

processes and Section 208,47 USC 208, complaints to the FCC. 

MCI acknowledges the January 6,2005 order in Michigan BeN v Lark et d.@D MI, Southern 

Division, Case No. 04-60128, Hon Marianne 0. Battanni) prevents the Commission from 

enforcing the Commission’s June 28,2004 order in Case No. U-13891 regarding batch hot cuts. 

However, it insists that Judge Battanni’s order does not prevent the Commission fiom addressing 

and resolving disputes about batch hot cuts as part of the amendment process to interconnection 

agreements. It says that the basis of Judge Battanni’s ruling was that the Commission was acting 

on unlawfully delegated authority from the FCC in determining whether impairment existed with 
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respect to unbundled switching. Because the FCC has now made its determination concerning 

impairment, the Commission is fiee to act on batch hot cut issues. It says that the exact process to 

be used and the rates will need to be addressed in the interconnection agreement amendments. 

SBC responds that, in the TRRO, the FCC approved the hot cut processes presented by SBC as 

adequate to avoid a finding of impairment. It argues that parties are h e  to negotiate mutually 

acceptable “refinements” in batch hot cut processes. However, SBC argues, batch hot cut 

processes have nothing to do with conforming the parties’ interconnection agreements to the 

requirements of federal law. 

Verizon responds that it has not named MCI as a party to its application to conform its 

contracts to federal law, and MCI does not mention Verizon in its hot cuts discussion. However, 

Verizon argues that the FCC did not instruct states to address hot cuts in TRRO amendments (or 

elsewhere). It argues that the FCC expressly found that the ILECs’ hot cut processes-pointing in 

particular to Verizon’s-were sufficient and that the concerns about the ILECs’ ability to convert 

the embedded base of UNEP customers in a timely manner are rendered moot by the transition 

period. TRRO 1216. Verizon argues that no authority cited by MCI permits the Commission to 

ignore a federal court decision forbidding it to pursue adoption of batch hot cut processes. 

The Commission is persuaded that it should promote settlement of hot cut process issues and 

doing so does not contravene Judge Battani’s order. To that end, the Commission opens a new 

docket for resolving those issues, Case No. U-14463, in which all filings and actions related to hot 

cuts will be determined. The Commission finds that within 14 days of the date of this order, the 

CLECs shall submit to the ILECs the number of lines that need to be moved via hot cut and a plan 

for those moves, i.e., ffom and to what configuration and the process desired. Within 14 days after 

receipt of the plan, if the parties cannot agree on the process or price, they shall submit their last 
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best offer to Orjiakor Isiogu, Director of the Commission’s Telecommunications Division, who 

will act as mediator. Within 30 days of receipt of those last best offers, Mr. Isiogu shall submit his 

recommended plan to the Commission. The parties will have seven days to object. However, any 

objection must in good faith assert that the recommendation is technically infeasible or unlawful. 

Without timely objections, the mediator’s recommendation will be final. If the parties are able to 

agree, no filing need be made. 

The Commission has selected Case No. U-14463 for participation in its Electronic Filings 

Program. The Commission recognizes that all filers may not have the computer equipment or 

access to the Internet necessary to submit documents electronically. Therefore, filers may submit 

documents in the traditional paper format and mail them to the: Executive Secretary, Michigan 

Public Service Commission, 6545 Mercantile Way, P.O. Box 30221, Lansing, Michigan 48909. 

Otherwise, all documents filed in this case must be submitted in both paper and electronic 

versions. An original and four paper copies and an electronic copy in the portable document 

format (PDF) should be filed with the Commission. Requirements and instructions for filing 

electronic documents can be found in the Electronic Filings Users Manual at: 

httD://efile.mosc.cis.state.mi.udefile/usersmanuabdf. The application for account and letter of 

assurance are located at htto://efile.mosc.cis.state.mi.us/efileheb. You may contact Commission 

staff at (517) 241-6170 or by e-mail at mDscefilecases@michiean.Eov with questions and to obtain 

access privileges prior to filing. 

The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 151 
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etseq.; 1969 PA 306, as amended, MCL 24.201 etseq.; and the Commission’s Rules of Practice 

and Procedure, as amended, 1999 AC, R 460.17101 et seq. 

b. Case No. U-14303, Case No. U-14305, and Case No. U-14327 should be closed. 

c. The parties should be directed to negotiate amendments to their interconnection agree- 

ments consistent with the discussion in this order, within the Commission-initiated collaborative 

proceeding in Case No. U-14447. 

d. Case No. U-14463 should be opened for the purpose of resolving issues concerning hot 

cuts. 

THEREFORE, IT IS ORDERED that: 

A. Case No. U-14303, Case No. U-14305, and Case No. U-14327 are closed. 

B. The parties are directed to negotiate amendments to their interconnection agreements 

consistent with the discussion in this order, within the Commission-initiated collaborative 

proceeding in Case No. U-14447. 

C. Case No. U-14463 is opened for the purpose of resolving issues concerning hot cuts, as 

discussed in this order. 

The Commission reservesjurisdiction and may issue further orders as necessary. 
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ J. Peter Lark 
Chairman 

( S E A L )  

Is/ Robert B. Nelson 
Commissioner 

Is/ Laura Chauuelle 
Commissioner 

By its action of March 29,2005. 

/s/ Maw Jo Kunkle 
Its Executive Secretary 
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Commissioner 

By its action of March 29,2005. 

Its Executive Secretary 
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STATE OF NEW YORK 
PUBLIC SERVICE COMMISSION 

At a session of the Public Service 
Commission held in the City of 
New York on March 16,2005 

COMMISSIONERS PRESENT: 

William M. Flynn, Chairman 
Thomas J. Dunleavy 
Leonard A. Weiss 
Neal N. Galvin 

CASE 05-C-0203 -Ordinary TarifYFiling of Veriwn New York Inc. to Comply 
with the FCC'S Triennial Review Order on Remand. 

ORDERIMPLEh4ENTING TRRO CHANGES 

(Issued and Effective March 16,2005) 

BY THE COMMISSION 
INTRODUCTION 

On February 10,2005, Verizon New York Inc. (Verizon) filed proposed 
revisions to its P.S.C. No. 10 - Communications tariff. The changes, designed to 
implement the Federal Communications Commission's (FCC) Triennial Review Order on 

Remand (TRRO),l allow Verizon to discontinue providing various unbundled network 

elements and establish transition periods and price structures for existing services. 

Additionally, these tariff revisions incorporate previous VerizOn commitments regarding 

In the Matter of Unbundled Access to Network Elements, Review of the Section 251 
Unbundlinp Obligations of Incumbent Local Exchange Carriers, WC Docket No. 
04-313, CC Docket No. 01-338, Order on Remand, 2005 FCC Lexis 912 (released 
February 4,2005) (TRRO). This action stems from the D.C. Circuit's March 2,2004 
decision which remanded and vacated several components of the FCC's earlier 
Triennial Review Order. 
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unbundled network switching which were made to the Commission in the April 5,1998 

Pre-Filing Statement of Bell Atlantic- New York in Case 97-C-0271 (PFS) in connection 

with Vehon’s application to the FCC for relief from restrictions on providing long 

distance services. The tariff changes had an effective date of March 12,2005. Inasmuch 

as they were not suspended, they are now in effect. 

The TRRO addressed several impairment standards: mass market local 

circuit switching, DSl, DS3, and dark fiber transport, and high-capacity loops. Mass 
market local switching, and therefore the unbundled network element platform (UNE-P), 
was eliminated as a network element with no prospective obligation by ILECs to provide 

new UNE-P arrangements to competitive local exchange carriers (CLECs). In addition, 

a transition period for migration of CLECs’ embedded customer base to new arrangements 

was established. During the transition period, the price for existing UNE-P l ies would rise 

to TELRIC plus one dollar or the state commission approved rate as of June 16,2004, plus 

one dollar, whichever was higher. In addition, the FCC found that CLECs are impaired 

without unbundled access to DS1 loops unless there are four or more fiber-based collocators 

and at least 60,000 business lines in the wire center. CLECs are impaired without unbundled 

access to DS3 loops unless there are four or more fiber-based collocators and at least 38,000 

business lines in the wire center. Finally, CLECs are impaired without unbundled access to 

DSl transport, except on routes connecting a pair of wire centers that both contain at least 

four fiber-based collocators or at least 38,000 business lines. The impairment standard for 

DS3 and dark fiber transport between wire centers was at least three fiber-based collocators 

or at least 24,000 business access lines. Transition periods were set for CLECs losing 

unbundled access to DSl and DS3 and dark fiber transport and loops. The FCC also found 
no impairment as to dark fiber loops. 

In addition to the tariff filing, on February 10,2005, Verizon posted an 

industry notice on its website informing CLECs of its planned TRRO implementation and 

advising CLECs that no orders for new facilities or arrangements delisted as unbundled 

network elements by the FCC would be processed on or after March 11,2005. CLECs 
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without altemative arrangements in place before March 11,2005 would pay transitional 

rate increases allowed by the FCC for existing lines for delisted network elements. 

Verizon also offered an interim UNE-P replacement services agreement and, in its tariff, 

described below, committed to continue providing UNE-P in Zone 2 in New York 

pursuant to the PFS. 

On February 25,2005, comments were filed on the revised tariff, and 

related matters, by a coalition of CLECs: Allegiance of New York; A.R.C. Networks 

Inc. d/b/a InfoHighway Communications Corporation; BridgeCom International, Inc.; 

Broadview Network, Inc.; Trinsic Communications, Inc.; and XO New York, Inc. (Joint 

CLECs). A petition for emergency declaratory relief was filed on February 28,2005 by 

MCI Metro Access Transmission Services (MCI Petition), which was 

subsequently withdrawn on March 10,2005? Comments on the tariff filing were also 

filed by Conversent Communications of New York, LLC (Conversent) on March 2,2005. 

Verizon filed reply comments in support of its tariff on March 8,2005. Additionally, on 

March 9,2005, Covad Communications Company and IDT America Corp. (Covad) filed 

joint comments in support of the MCI Petition, as did AT&T Communications of New 

York, Inc., Teleport Communications Group, Inc., TC Systems, Inc., Teleport 

Communications New York, and ACC Corp. (AT&T)? Finally, on March 9,2005, the 

Joint CLECs filed a Response to the Veriwn Reply. 

In this order we review the proposed tariff changes and filed comments. 

We first consider the tariffchanges themselves and conclude that several modifications 

Although MCI withdrew its petition for emergency declaratory relief, Covad and IDT 
America filed comments in support of that petition on March 9,2005. Therefore, the 
issues raised in the MCI Petition will be considered. 

The Joint CLECs filed their comments in Case 04-C-0420 and MCI filed its comments 
in Case 04-C-03 14. AT&T and Covad filed in support of the MCI Petition. As all 
comments deal, in pertinent part, with the tariff filing at issue in this case, the 
comments have been construed as also being filed in Case 05-C-0203. 
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are required. Apart from those modifications, we believe the tariff properly implements 

the TRRO. We also consider issues raised as to whether Verizon's tariff properly 

implements the PFS, and conclude that it does. Finally, we consider how the tariff 

changes affect Interconnection Agreements: 

TARIFF FILING 

Local Switching and UNE-Platform Service 

The TRRO allows for the phase-out of local circuit switching as an 
Unbundled Network Element (UNE) required to be provided by incumbent local exchange 

caniers. Thus, UNE-Platform service (UNE-P)' would no longer be available. Verizon's 

tariff revisions give CLECs one year (until March 11,2006) to transition existing UNE-P 

customers to their own facilities or make other arrangements for local circuit switching. 

CLECs will pay the state approved Total Element Long Run Incremental Cost (TELRIC) 

rate as of June 15,2004 plus one dollar. However, Verizon will continue to provide UNE-P 

arrangements to CLECs through December 2 1,2007 in Zone 2 wire centers pursuant to the 

PFS.6 New orders for UNE-P service will be accepted through December 21,2005 for these 

Wire centers only. After March 11,2006, the rate for service in Zone 2 Wire centers will 

transition to Verizon's applicable resale rate. 

Although issues were raised regarding state unbundling authority and the effect of the 
Merger Order, we decline to deal with them in this tariff proceeding designed to 
implement the TRRO. 

UNE-P is a combination of network elements that includes local circuit switching, a 
switch port, and a subscriber loop. 

Zone 2 Wire centers are those located in less densely populated areas and are identified 
in Appendix A to P.S.C. No. 10 -Network Elements tariff. The provision of local 
circuit switching in these wire centers is still subject to the FCC's four line carve out 
rule, which allowed Verizon to discontinue switching service for four lines and above 
(at a single customer location) from certain central offices in New York City. 

5 

6 

-4- 



. 
CASE 05-C-0203 

Pricing momsal for Zone 2 

Verizon's tariff provides that the PFS transitional pricing for Zone 2 wire 
centers will be in effect until March 10,2006. During the interval of March 11,2006 to 

December 21,2007, the tariff indicates the price will be increased over time to rates 

equivalent to resale rates. However, no proposal for incremental price increases has 

been submitted. To ensure sufficient clarity exists for this transition, Verizon is required 

to file its proposal for price increases to resale rates for the Zone 2 wire centers by 

April 30,2005. 

Adding features 

Joint CLECs object to Verizon's tariff on the grounds that it does not allow 

CLECs to submit feature change orders for their embedded UNE-P customers. VerizOn 

responds that it does not object to making such changes, for as long as it is required to 

continue to maintain embedded platform arrangements. Verizon also published this 

clarification in "TRRO UNE-P Mass Market Discontinued Facilities Frequently Asked 

Questions" posted on its website. Thus, since the tariff does not preclude feature 

changes, no tariff revision is required. 

Four Line Carve Out 

Under the Triennial Review Order (TRO)~, the FCC permitted ILECs 

to discontinue providing UNE-P for business customers with four or more l i n e s  (four line 

carve-out customers) or enterprise switching customers (those with local circuit switching 

' Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers. Implementation of the Local ComDetition Provisions of the 
Telecommunications Act of 1996. Deployment of Wireline Services Offerine, 
Advanced Telecommunications CaDabilitv, CC Docket Nos. 01-338,96-98,98-146, 
Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 
18 FCC Rcd 16978,7497 (footnotes omitted) (2003) ("TRO); Errata, 18 FCC Rcd 
19020 (2003), vacated and remanded in part, &inned in part, United States Telecom 
Ass'nv. FCC, 359F.3d 554 @.C. Cir. 2004), cert. denied 125 S.Ct. 313,316,345 
(2004). 
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at DS 1 and higher capacity levels). Last year, Verizon filed tariff revisions indicating its 

intent to bill for those services in a limited number of central offices at resale rates via a 

surcharge on tariffed TELRIC rates. However, Verizon chose not to file the rate for that 

surcharge for inclusion in its tariffs. Although the Commission is investigating whether 

the surcharge should be tariffed, it has permitted Verizon to depart from TELRIC pricing. 

The Joint CLECs assert that because Verizon has not withdrawn its tariff 

for UNE-P service at TELRIC rates, enterprise switching and four line carve out 

customers are included in the embedded base of customers as of the date the TRRO was 

issued. Thus, the Joint CLECs argue that under the TRRO, CLECs are entitled to 

ongoing provision of this service until March 2006 at TELRIC plus $1, irrespective of the 

provisions of the earlier TRO order. 

Verizon responds that switching for enterprise and four line carve out 

customers was eliminated as a UNE by the FCC, the courts and this Commission prior to 

the effective date of the TRRO. Tariff provisions were allowed to go into effect that 

removed the obligation to provide this UNE. 

The FCC permitted ILECs to discontinue providing local circuit switching 

to enterprise and four line carve out customers at TELRIC rates. In Case 04-C-0861, the 

Commission is investigating the process by which Verizon revised its rates for a limited 

number of enterprise and four line carve out customers by imposing a surcharge without 

filing the rate in its tariff. While the process that Verizon utilized is under review, that 

does not require us to frustrate the clear goal of the FCC to remove the obligation to 

provide such services at TELRIC rates. Thus, the Joint CLECs argument is rejected. 

DSl and DS3 Loom and Transwrt 

With respect to dedicated transport, Verizon's tariff provides that DS1 

(24 voice channels per line) dedicated transport will no longer be available as a UNE at 

TELIUC prices where the connected wire centers (building where Verizon terminates the 

local wire loop) both have at least four fiber collocators or at least 38,000 business access 

lines. Additionally, DS3 (672 voice channels per line) and "dark fiber" (fiber that 
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has been lit by the CLEC using its own electronics, rather than the incumbent) transport 

will no longer be available as a UNE where the wire centers have at least three fiber 

collocators or at least 24,000 business lines. CLECs have until March 11,2006 

to transition existing lines from DS1 and DS3 dedicated transport, and until 

August 11,2006 to transition from dark fiber transport. During the transition 

CLECs will pay 115% of the state approved TELRIC rate available on June 15,2004. 

Verizon's tariff provides that DS1 high-capacity local loops will 

no longer be available as a UNE at TELRIC prices where the local area is served by a 

wire center having at least 60,000 business lines and at least four fiber collocators. 

DS3 loops will no longer be available as a UNE where the wire center serving area 

(the area of a local exchange served by a single wire center) has at least 38,000 business 

lies and at least four fiber collocators. Dark fiber loops will no longer be available 

as a UNE, irrespective of the number of lines and collocators in the wire center. CLECs 

have until March 11,2006 to transition from DS 1 and DS3 UNE loops and until 

September 11,2006 to transition from dark fiber UNE loops. During the transition 

CLECs will have to pay 1 15% of the state approved TELRIC rate available on 

June 15,2004. 

Negative construction 

The Joint CLECs submitted specific objections to the language in Verizon's 

tarif€ revisions with respect to DS1 and DS3 loops and transport. For example, it took 

issue with language that identified when Verizon was not obligated to provide unbundled 

access to DS1 loops. The FCC rules were written in the affmative, thus the CLECs 

argue that Verizon's tariffs should also be written in the Hmat ive  to "defie the rights 

of the CLEC that continue to obtain access to loops and transport". (Joint CLECs at 

p. 25.) Because the tariffs are written in the negative, identifying the circumstances 

under which Verizon is not obligated to provide various elements, the Joint CLECs 

contend that the CLECs' entitlement is left unclear. 
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Verimn's tariff identifies its obligations under the TRRO to provide UNEs 

in light of the applicable restrictions established by the FCC. That Verizon chose to state 

the obligation in the negative does not prejudice the CLECs. The CLECs failed to 

indicate any specific obligation for providing DS1 and DS3 loops and transport that the 

tariff would allow Verizon to evade. Verimn's tariff reasonably reflects the obligations 

set forth in the TRRO. 
Certification of ineligible wire centers 

Under the FCC's TRRO, CLECs are required to determine whether they can 

continue to place orders for loop or transport UNEs at TELRIC. Verizon has filed lists 

with the FCC that designate which wire centers meet the various criteria identifed in the 

TRRO in order for CLECs to determine which dedicated transport and high -capacity 

loops will remain eligible as UNEs. Verizon's tariff requires CLECs, prior to submitting 

a request for UNE services, to review the lists in making their determinations as to 

whether the wire centers involved meet the applicable criteria for continued UNE 

eligibility. In the event an order is submitted for a location not eligible for the requested 

UNE (dedicated transport or high-capacity loop), the tariff provides that Verizon will 

institute the applicable dispute resolution process? Under most of the interconnection 

agreements currently in effect, it is anticipated those disputes would be submitted to this 
Commission for resolution. 

Conversent objects because Verizon does not include the list of wire 

centers for UNEs which are still available in the tariff. They contend that this does not 

meet the requirements of Public Service Law ' 92, which requires filing rates, charges, 

* The TRRO makes clear that an ILEC challenging a UNE request "must provision the 
UNE and subsequently bring any dispute regarding access to the UNE before a state 
commission or other appropriate authority". Review of the Section 25 1 Unbundling 
Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Order on 
Remand 2005 FCC Lexis 912, ¶234 (issued February 4,2005). 
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terms, and conditions of the services Verizon provides. Additionally, the Joint CLECs 
contend that the list of ineligible wire centers that Verizon filed with the FCC must be 

vetted by the applicable regulatory authority and that Verizon must demonstrate changes 

in facts prior to amending such lists. 

Verizon's response contends that Public Service Law does not preclude 

references to information available elsewhere and that it was not required to include the 

list of wire centers not qualifying for UNEs in its tariff. It analogizes to methods and 

procedures, as well as business rules, which CLECs are able to obtain via Verizon's 

website. 

To ensure adequate notice and process, we will direct Verizon to file the list 

of exempt wire centers as part of its M. Under the TRRO, once a wire center is 

determined to be a Tier 1 wire center and thus exempt from provision of DS1 service as a 

UNE, that Wire center is not subject to reclassification as a Tier 2 or Tier 3 wire center in 

order to make DS1 UNEs available at a later date. This permanent classification calls for 

the review and approval process inherent in tariffing. Also, wire centers can be added to 

the list or upgraded to a different classification. Without the official records provided 

through tariffig, effective dates could be questioned. If the affected Wire centers are 

included in the tariff, then there will be specific effective dates that can be used in order 

to resolve disputes that are allowed under the TRRO. These could result in true-ups that 

can be done more efficiently with "bright line" effective dates. 

Verizon will be required to amend its tariff to include the list of wire 

centers which no longer qualify for certain UNEs. The supporting documentation also 

should be provided to Staff for review and analysis? Verizon, of course, can request 

confidential treatment under the Commission's rule. Any subsequent changes to the list 

Documentation includes but is not limited to the number of business lines under the 
FCC's ARMIS reports and wire center inspection results. 
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should also be provided to the Commission via tariff filings with supporting 

documentation. 

The Joint CLECs argue that the revised tariff provides Verizon a conclusive 

right to determine whether to fill a CLEC order for service, which goes beyond the FCC's 

order. It contends that the FCC clearly instructed CLECs to perform due diligence before 

submitting an order for service, but that the CLEC can weigh all evidence including that 

which contradicts Verizon's list of exempt wire centers. 

Verizon contends that the issue is not whether it will process an order 

submitted by a CLEC, but whether a CLEC can submit an order in bad faith for a wire 

center that does not meet the objective criteria established in the TRRO. Verizon notes 

that it has made the lists publicly available and requested that any errors be brought to its 

attention. 

We do not agree with the Joint CLECs' assessment regarding an ILEC's 

responsibility to provide access to a UNE when the order is submitted by a CLEC. A 

CLEC will not be considered to have performed its due diligence if it submits an order 

for a Wire center that is on the Commission approved tariff list of exempt Wire centers. 

Thus, we will not require a tariff amendment requiring Verizon to process orders that 

clearly conflict with the approved tariff list of exempt wire centers. 

Backbilling 

The Joint CLECs object to the tariff provision that, in the event the 

applicable dispute resolution process found a CLEC was not entitled to a UNE at a 

specific location, would allow Verizon to backbill for such service. The CLEC would be 
billed from the provision date of the service for the difference in price between the UNE 

rate and the rate that would otherwise be charged for the use of such element. The Joint 

CLECs contend that the TRRO does not provide for such backbilling and the applicable 

rate is not set forth in the tariff. 

Verizon responds that backbilling would only be implemented after the 

appropriate dispute resolution process has found the CLEC was not entitled to UNE rates 
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in the wire center. It notes that the rate would be the applicable charge for a non-UNE 

equivalent for the transport or loop facility ordered. 

The CLECs are correct that the TRRO does not speak to the ability of 

JLECs to bill for the foregone charges when a CLEC mistakenly requests access to a 

UNE in an ineligible rate center. However, the TRRO does not prohibit such a provision. 

Without such backbilling, there is little incentive for a CLEC to refrain from placing 

orders in an ineligible rate center. It is reasonable for Verizon to assert its right to 

backbill for services for which it would otherwise be entitled to charge a higher price. 

However, it is expected that backbilling can be mostly avoided by having Verizon's list of 

exempt wire centers vetted through the tariff process. 

Post-transition arrangements 

Verizon's tariff requires CLECs to place orders for conversion or 

discontinuance of UNEs in sufficient time according to applicable intervals. These 

intervals are referenced in the Carrier-to-Carrier guidelines that are available to all 

CLECs, and l i i  to the appropriate information were provided in Verizon's 

January 6,2005 compliance filing in Case 97-C-0139. 

The CLECs argue that Verizon's tariff burdens CLECs in requiring them to 

place orders to transition services fiom UNEs early enough to ensure that orders can be 

fulfilled by the end of the FCC mandated transition periods. It contends more appropriate 

language would require Verizon to process orders placed for discontinuance or 

conversion of UNEs within the transition period and to continue TELRIC rates if Verizon 

is unable to fully process the order before the end of the applicable transition period. The 

CLECs also argue for grooming plans and efficient processes for conversions to be 

developed under interconnection agreements. 
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Verizon's response notes that its tariff prevents CLECs from extending the 

TRRO mandated transition periods. It points out that the tariff provides that if an order is 

placed with the applicable provisioning intervals, the service will not be disconnected. 

The FCC set a transition period for all the tasks, both CLEC and ILEC, 

necessary for an orderly transition to be completed." The TRRO does not allow a carrier 

placing an order one day before the end of the transition period to continue to get 

TELRIC pricing for the service because the ILEC was unable to process the order. The 

grooming plans and efficient processes for conversions under interconnection agreements 

recommended by the CLECs are not precluded by Verizon's tariff. However, if an order 

were placed for conversion of the service prior to the end of the transition period, but not 

within the applicable provisioning interval, requiring Verizon to continue to provide the 

service at resale rates would seem a reasonable alternative to disconnection. If no order 

is placed within the transition period, disconnection, as set forth in the tariff, is 

reasonable. Therefore, Verizon is directed to amend its tariff to allow for conversion to 

analogous service at the applicable resale rate in the event an order for conversion is 

placed before the end of the FCC mandated transition period, even if the order cannot be 

completed within the transition period. This is analogous to the conversion process for 

interoffice transmission facilities under an earlier Triennial Review Order that Verizon 

proposed in Case 03-C-1442. 

Dark fiber IOODS 
The Joint CLECs submit that Verizon's tariff should be amended to 

recognize Verizon's obligation to perform network modifications to provision DSl and 

DS3 loops to include activating dark fiber strands under the same circumstances that 

Verizon would perform the work for its customers. 

lo TRR0,¶¶142-145, 195 -198. 
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The Commission's February 9,2005 order in Cases 04-C-03 14 and 

04-(2-0318 directing Verizon to perform routine network modifications is sufficient to 

address this concem. In that order the Commission refrained from providing an 

exhaustive list of work that falls within the parameters of routine network modifications. 

Verizon is already on notice that it must perform such work for CLECs if it does so for its 

own customers. Thus, the Joint CLECs' contentions are not persuasive. 

DSl transwrt caw 

The Joint CLECs and Conversent contend that Verizon's tariff unfairly 

restricts the number of DS1 circuits to 10 unbundled DS1 loops. They cite the TRRO 
provision that indicates that the 10-loop cap is only applicable where the FCC found non- 
impairment for DS3 transport." Verizon responds that the TRRO and its attached 

regulation are inconsistent. We read the TRRO as a whole as intending to apply the 

10-loop cap only where the FCC found non-impairment for DS3 transport. That is the 

most logical and reasonable interpretation of the FCC's action. V e h n  is directed to 

modify its tariff accordingly. 

Conclusion 

The changes Verizon has made to its tariff implement the FCC's designated 

transition periods and price structures for dedicated transport, high capacity loops, and 
local circuit switching. In addition, Verizon has incorporated the additional 

commitments it made to the Commission to provide unbundled local circuit switching in 

the PFS, which go beyond the requirements of the TRRO. The proposed tarif€ revisions 

are reasonable and customers have been notified. Therefore, the tariff revisions listed on 

Appendix A should continue in effect. Verizon is directed to amend its tariff to allow for 

conversion of DS1 and DS3 loop and transport services to analogous services at the 

applicable resale rate in the event an order for conversion is placed before the end of the 

I '  TRRO, ¶ 128. 
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FCC mandated transition period, even if the order cannot be completed withiin the 

transition period. Further, Verizon should amend its tariff to include the list of wire 

centers which no longer qualify for certain W s .  The supporting documentation also 

should be provided to Staff for review and analysis. Verizon should amend its tariff 

concerning the 10-loop cap for DS 1 services. Lastly, Verizon is required to file by 

April 30,2005 its proposal for price increases to resale rates for the Zone 2 wire centers. 

PRE-FILING STATEMENT 

Backmound and Comments 

On April 6, 1998, in connection with its application to provide in-region 

long distance service, Bell Atlantic-New York (hereinafter Verizon), made additional 

commitments to the Commission, beyond those required by section 271, to ensure 

competition in New York.” With respect to combining network elements, Verizon 

committed to offer UNE-P for specified duration periods and “until such methods for 

permitting competitive LECs to recombine elements are demonstrated to the 

Commission. This commitment, when met, will permit competing carriers to purchase 

from Bell Atlantic-New York and connect all of the pieces of the network necessary to 

provide local exchange service to their customers.”13 In order to define methods available 

to CLECs to combine elements, the Commission instituted a ~roceeding.’~ 

The major areas addressed were: (1) combining network elements; (2) terms and 
conditions enabling CLECs to connect their facilities to Verizon’s; (3) testing 
Verizon’s Operations Support Services (OSS) for pre-order, ordering, billing, customer 
migration, order changes, and maintenance and repair performance; and, (4) 
establishing an incentive system to maintain competition and service performance. 

I3  Case 98-C-0690, Combining Unbundled Elements, Order Initiating Proceeding (issued 

l4 Id. 

May 6, 1998). 
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Joint CLECs maintain that Verizon's Pre-filing Statement (PFS) 

imposes additional UNE-P provisioning obligations on Verizon in New York despite 

the TRRO's discontinuation of Verizon's section 25 1 obligations regarding UNE-P. 

Joint CLECs assert that the TRRO tariff filing does not reflect those PFS obligations 

which Joint CLECs maintain consist of providing UNE-P at TELRIC or cost-based rates 

until December 22,2005 in Zone 2 and during a 2-year transition at a Commission 

approved increased price once the Commission finds that two conditions have been met: 

(1) assembly or a reasonable process enabling CLECs to combine unbundled loops; and, 

(2) a seamless and ubiquitous hot cut process. According to Joint CLECs, if the 

Commission found that both conditions had been met before December 22,2003 in 

Zone 1 and December 22,2005 in Zone 2, then the two-year transition for Zone 1 would 

end on December 22,2005 and on December 22,2007 for Zone 2. However, they claim 

the assembly and hot cut pre-transition conditions have not been met and, therefore, 

Verizon must continue to provide UNE-P at cost-based 'IXLRIC rates in New York 

pursuant to the terms of the PFS. 

In addition, Joint CLECs contend that the PFS requires V e r h n  to accept 

orders for new UNE-P lines after March 11,2005 and until the two-year transition has 
ended. The TELRIC plus $1 dollar tariffed rate violates the terms of the PFS, according 

Joint CLECs, because it is not a Commission approved transitional rate. 

The MCI Petition states that irreparable harm will occur if new UNE-P 
orders are not provisioned after March 10,2005, and that the PFS requires Verizon to 

provide UNE-P in New York regardless of Verizon's federal obligations. The MCI 
Petition asserts that Verizon has not met the assembly condition, and therefore, the two- 

year transition has not begun. The MCI Petition further asserts that this failure was 

acknowledged by the Commission in Case 98-C-0690 when the Commission found "that 

only in conjunction with the continued provision of UNE combinations by Verizon 

pursuant to the Pre-filing Statement did Verizon provide recombination methods 

sufficient to support foreseeable competitive demand." 
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Verizon maintains that its TRRO tariff filing regarding PFS terms and 

rates is consistent with its PFS obligations. Verizon, the Joint CLECs and MCI agree 

that the PFS duration period for Zone 1 ended on December 2 1,2003 and will end 

December 21,2005 for Zone 2. However, Verizon contends that the transition period for 

each zone began automatically after the duration period ended, while Joint CLECs state 

that the beginning of the PFS transition period is contingent upon a Commission 

determination that two preconditions, assembly and hot cuts, have been Milled. As 
authority for a transition automatic start, Verizon cites a Commission Notice Requesting 

Comments in Case 0442-0420 which describes Verizon’s continuing obligation to 

provide UNE-P beyond the duration period “[alt the end of the duration period Verizon 

committed to continue the availability of the platform for an additional two years, albeit 

at a price that would increase to substantially the cost of resold lines.” 

Verizon asserts that no new customers may be added once the duration 

period has ended, that the PFS silence regarding new platform obligations, combined 

with fulfillment of the hot cut and assembly conditions, precludes any interpretation 

except that the transition period was intended to provide time for CLECs to find 

altemative arrangements for existing UNE-P customers. 

As to meeting the PFS assembly and hot cut conditions, V e r h n  maintains 

that it has met both conditions and that Commission certification of that satisfaction, 

effected by a formal approval process, is not required by the PFS. According to Verhn, 

it has amply demonstrated the performance of both conditions to the Commission’s 

satisfaction. 

The price for new and existing UNE-P arrangements in Zone 2 is set 

at TELRIC plus one dollar during the remainder of that PFS duration period. Verizon 

states this FCC transition price is consistent with PFS obligations because the PFS 
requires UNE rates set by the Commission in accordance with federal law. According 

to Verizon, TELRIC plus one dollar is the price for UNE-P after March 11,2005 until 

March 11,2006. 
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Compliance With Assembly Condition 

In Opinion 98-18,’’ the Commission examined Verizon‘s Pre-filing 

Statement combination obligations. The Commission concluded that “[a]fter exhaustive 

analysis of the strengths and shortcomings of these options [referring to methods CLECs 

could use to recombine elements themselves], consideration of competitors’ proposals, 

and collaboration, we are requiring the provision of every technically feasible method 

available today. These methods, with certain modifications, are sufficient to support 

foreseeable competitive demand in a reasonable and non-discriminatory manner, in 

conjunction with its provision of element combinations pursuant to the Pre-Filing.”’6 

Verizon subsequently implemented its Assembly Products in tariffs, which were 

approved. Opinion No. 98-1 8 and Verizon‘s Assembly Products tariff were designed to 

pennit CLECs to assemble or combine a Verizon loop and Verizon port (Le., switch). 

Although the Commission’s finding in OpinionNo. 98-18 recognized that the assembly 

options would be offered in conjunction with the UNE platform, we find no reason to 

conclude that Verizon‘s assembly offerings would not continue to enable carriers to 

combine the Verizon link and port themselves. We also note the availability of 

commercial agreements for UNE-P replacement services for new UNE-P customers.” 

I 

In their March 9 Response, the Joint CLECs claim that Verizon has no 

functioning method that enable CLECs to combine a Verizon loop with a V e d n  port as 

required by the PFS. The Joint CLECs claim that Verizon‘s assembly product focuses on 

combining a Verizon loop with a CLEC switch, not a Verizon switch. Such allegations 

l5 Opinion No. 98-1 8, Opinion and Order Concerning Methods for Network Element 

l6 Id. at 3. 

l7 For example, see MCI’s March 10,2005 letter withdrawing its Petition for Emergency 

Recombination (issued November 23,1998). 

Declaratory Relief. 
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were made in the Joint CLEC original filing and accompanied by an offer of affidavits to 

demonstrate the alleged lack of assembly. The Joint CLECs did not, however, supply 

facts upon which we could conclude that Verizon does not provide a functioning method 

of assembly. In view of Opinion No. 98-18, which examined methods by which Verizon 

would combine Verizon loops and Verizon ports, and the Verizon Assembly Products 

tariff* which has been in effect since January 2001, conclusory contrary statements by the 

Joint CLECs are simply not adequate to demonstrate that Verizon has failed to provide a 

product that CLECs may or may not demand. 

Comoliance With Hot Cut Condition 

Joint CLECs suggest that compliance with the PFS hot cut condition might 

be premised upon Commission review of Verizon’s hot cut processes in Case 02-C-1425 

with a concomitant transition date coinciding with issuance of the Order in August 2004. 

Verizon states that Commission review of hot cut processes in Case 02-C-1425 was just 

one determination regarding the efficacy of the hot cut process. In 2002, the 

Commission reviewed Verizon’s hot cut process and concluded that the process was 

effective and “well-refined.”’8 In addition, Verizon indicates Carrier-to-Carrier metrics 

demonstrate high levels of performance regarding Verizon’s hot cut proce~s’~ and IS0 

9000 certification demonstrating conformance with best practices?’ 

We conclude that Verizon has had, since the end of the Zone 1 duration 

period in December 2003, a reasonable hot cut process. The loop migration process has 

performed well and has met our metrics. We fmd Verizon has met its PFS commitment 

for hot cuts. 

Case 02-C-1425, Order Instituting Proceeding (issued November 22,2002). 

See monthly C2C reports in Case 97-(2-0139. 

2o Case 02-C-1425 Hearing Record, Tr. 53-55. 
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Demonstrated compliance with the assembly and hot cut conditions 

resolves the issue of Commission certification that the standards have been met and the 

timing of the transition period in Zones 1 and 2. Therefore, the two-year transition period 

in Zone 1 will end on December 21,2005 and the two-year transition period in Zone 2 
will end on December 21,2007. 

Transition Availability of UNE-P for New Customers 

Joint CLECs maintain that the PFS' silence regarding availability of UNE-P 
for new customers during the two-year transition argues for an interpretation allowing 

CLECs to order new UNE-P arrangements while transitioning from the platform. Verizon 

maintains that the same silence precludes such interpretation. 

There is no express term in the PFS authorizing CLECs to order new UNE- 
I 

P services during the transition period. To imply such a term is unreasonable given the 

context and language of the PFS and that the transition period was intended to facilitate a 

smooth process for migrating existing UNE-P customers from the Verizon provided 

regulated platform. Adding customers while that transition is underway could undermine 

efforts for that smooth and seamless transition. Therefore, new UNE-P arrangements will 

not be available in Zone 1 pursuant to the PFS where the transition period ends on 

December 21,2005 and will not be available in Zone 2 once the transition period begins 

on December 22,2005. 

Joint CLECs point out in their March 9 Response that Verizon's argument 

that the PFS doesn't apply to new customers during the two year PFS transition period is 

inconsistent not only with the PFS but with Verimn's own interpretation of the PFS. 
They note that in April 2004, in response to the Commission's March 29,2004 Notice in 

Case 04-C-0420 (March 29 Notice) in connection with the USTA 11 vacatur of the FCC's 

Triennial Review Order, Verizon stated that the PFS transition charge for UNE-P should 

be implemented as a separate rate element to be applied to any new or existing UNE-P 
arrangement. 

The key issue raised by the March 29 Notice was the establishment of a 

surcharge and not the more refined point of whether new customers would be served after 
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the expiration of the duration period. This plus the fact that the surcharge levels being 

considered in the March 29 Notice were higher than the FCC's $1 UNE-P surcharge, lead 

us to conclude that Verizon's April 2004 statement expxesses a willingness to offer a 

higher rate for new customers, but is not a definitive statement concerning the scope of 

the PFS. Moreover, in its April 2004 pleading Verizon points to other PFS language 

indicating that its suppression of access charge billing will continue for existingplarfoms 

afier the expiration of the availability of newplatjonns. This language more directly 

supports the distinction between the broad UNE-P commitment during the duration 

period and the more limited (i.e., existing customers only) commitment during the two 

year transition period following the duration period?' 

In short, the PFS both expressly obligates Verizon to provide UNE-P for 

the four and six year duration periods2' and describes the transition period as the period 

after the expiration of the availability of new platf0ms.2~ For all the reasons set forth 

above we reject the Joint CLECs' interpretation. 

Transition Pricing 

Joint CLECs claim that they are entitled to TELRIC or cost-based pficing 

in Zone 2 through December 21,2005, the duration period for that zone. Verizon points 

to the fact that the Zone 2 duration period and FCC transition period run concurrently 

until December 21,2005 and that the PFS transition period for Zone 2 runs concurrently 

with the FCC transition period after December 2 1,2005 until March 11,2006. Verizon 

21 Even if the Joint CLECs' view of the scope of the PFS obligation were accepted, 
because the TRRO eliminated Verizon's obligation to provide new UNE-P 
arrangements, they would not be entitled to the FCC surcharge (TELFUC plus $1) 
for new UNE-P customers. 

22 Pre-filing Statement pp. 8-9. 

23 Id. at p. 8. 
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has filed a proposed FCC TRRO transition rate of TELRIC plus $1. After the FCC UNE- 
P transition ends on March 11,2006, the price for UNE-P arrangements will increase to 

resale rates by December 21,2007, the end of the transition period for Zone 2. This 
increase in price during the transition is consistent with the PFS. 

Contrary to Joint CLECs' claim, the PFS does not entitle CLECs to 

TELRIC rates. No PFS citation has been offered to support the contention that UNE-P 

under the PFS can only be priced at TELRIC rates. When the PFS was filed in 

April 1998, the FCC's TELRIC rule was not in effect because it had been overturned by 

the 8* Circuit. We fmd that the $1 increase during the remainder of the duration period 

in Zone 2 is reasonable. 
m 

The two-year transition period in Zone 1 ends on December 21,2005 and 

runs concurrently with the FCC transition period, which begins on March 11,2005. 

Verizon, therefore, will apply the FCC TRRO transition rate of TELRIC plus $1 during 

that period and through the entire FCC transition period, rather than a higher PFS rate. 

After the FCC UNE-P transition ends, any remaining UNE-P arrangements will be 

discontinued or converted to altemative arrangements. Verizon's proposed increase in 

price during the Zone 1 transition is consistent with the PFS, which specifies that 

increases in transition rates are subject to Commission approval. The increased rate for 

the remainder of the transition period in Zone 1, TELRIC plus $1, is reasonable. 

SECTION 271 

Covad and IDT America maintain that Verimn has an obligation to 
continue providing access to UNE-P, apart from TRRO determinations, and cite 

47 U.S.C. section 271 as authority. Although they admit that the FCC decliied to require 

combining network elements no longer impaired pursuant to 47 U.S.C section 251, the 

MCI Petition contends that 47 U.S.C. section 202's nondiscrimination provisions provide 

a basis for combining non-impaired network elements since allowing only Verizon to 
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offer customers bundled switching would discriminate against CLECs. Joint CLECs also 

contend that Verizon’s section 27 1 obligations remain despite the FCC’s non-impairment 

findings and that it is essential that the PFS assembly condition be met in order to 

combine network elements. 

In addition to jurisdictional arguments, Verizon cites the TRRO provision 

in which the FCC “declined to require BOCs, pursuant to section 271, to combine 

network elements that are no longer required to be unbundled under section 251?4 

Given the FCC’s decision to not require BOCs to combine 271 elements no 

longer required to be unbundled under section 251, it seems clear that there is no federal 

right to 271-based UNE-P arrangements. 

INTERCONNECTION AGREEMENTS 
Comments 

Agreements regarding change of law andor material change, which require bilateral 

negotiation, prohibit Verizon from unilaterally amending those Interconnection 

Agreements through its proposed tariff filing. In addition, Joint CLECs argue that the 

FCC’s TRRO directs that changes should be implemented through the Interconnection 

Agreement amendment process and that Verizon’s tarif€ filing is not a substitute for that 

process. 

Joint CLECs assert that specific provisions in their Interconnection 

The MCI Petition states that Interconnection Agreements with Verizon 

cannot be abrogated by Verizon’s unilateral tariff filing. Specifically, MCI states that 

until its Interconnection Agreement with Verizon is amended, Verizon must continue to 

provide UNE-P at cost based prices. The MCI Petition points to a prior instance in which 
Verizon sought to immediately discontinue providing services no longer required by the 

FCC, i.e. enterprise switching and four-line carve-out, in which Verizon acknowledged 

24 TRO 7 655, n. 1990. 
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that it had an obligation to follow change of law provisions in the MCWerizon 

Interconnection Agreement rather than summarily suspend provisioning of the service. 

Conversent states that the TRO calls for implementing FCC required 

changes through the 47 U.S.C. Section 252 arbitration process and the TRRO mirrors that 

implementation and transition plan by also directing negotiated change. By precluding 

negotiation of key issues, e.g. wire centers where high-capacity loops and dedicated 

transport will or will not be provided, Conversent claims that Verizon’s TRRO tariff 
filing usurps the process called for by the FCC in the TRRO. 

AT&T contends that the specific change of law language in its 

Interconnection Agreements with Verizon preserves the status quo as to TRRO 
implementation until the Interconnection Agreements are amended. Similarly, Covad 

cites a section of its Interconnection Agreement that requires parties to negotiate changes 

in law which are then not effective unless executed in writing. According to IDT, its 

Interconnection Agreement specifies that regulatory and judicial changes must be 

negotiated and the status quo maintained during the pending negotiations. These 

provisions preclude Verizon from withdrawing network elements previously required 

pursuant to section 251, according to Covad and lDT. 

Verizon states that the TRRO’s directives take effect on March 11,2005 

and Interconnection Agreement terms “cannot override an FCC directive.” The 12-month 

conversion process for UNE-P customers outlined in the TRRO, applies only to existing, 

not new customers, according to Verizon Therefore, the FCC’s decision to delist UNEs 
and specify that the transition period applies to embedded customers only expressly 

prohibits CLECs from ordering new UNE-arrangements after March 1 1,2005. 

In addition, Verizon argues that the FCC’s intent to immediately effect 

discontinuation of certain UNEs is evidenced by the March 11,2005 expiration date, of 

the FCC’s Interim Rules Order, which imposed a temporary obligation to provide UNEs, 

and the effective date of the TRRO, which relieves Verizon and other ILECs of any 

obligation to provide certain UNEs, also March 11,2005. 
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Veriin counters MCI’s argument that the TRRO allows CLECs to order 

- new UNE-P service until changes are made to existing Interconnection Agreements by 

pointing to the express prohibition in the TRRO against adding new UNE-P customers 

and the FCC’s finding that continuing new UNE-P arrangements would “seriously 

undermine infrastructure investment and hinder the development of genuine facilities- 

based competiti~n.”~’ 

Verizon states that it is not violating change of law provisions nor 

unilaterally amending Interconnection Agreements by filing its TRRO tariff because the 

change of law provisions invoked require compliance in the fm instance with effective 

law, followed by a negotiation process to conform Interconnection Agreements. In 

addition, applicable law provisions in VerizodCLEC Interconnection Agreements 

direct the CLECs to follow applicable law. In this instance, according to Verizon, 

applicable law eliminates its obligation to provide new UNE-P arrangements on or after 

March 11,2005. 

Discussion 

The issue presented is whether our approval of the Verizon tariff and the 

clear statements of the TRRO regarding new customers for delisted UNEs satisfy or 

override change of law provisions in Interconnection Agreements regarding entitlement 

to ordering and receiving new network elements delisted in the TRRO, including UNE-P 

arrangements, after March 11,2005. 

The TRRO, in 9233, makes reference to a negotiated process for 

implementing changes. Based on this language the TRRO should be implemented 

through interconnection agreements as necessary. However, for CLECs that have 

interconnection agreements with provisions allowing such amendment via tariff changes, 

changes will be effected via the tariff change process. The AT&T/Verizon 

zs TRRO 7 218. 
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Interconnection Agreement, for example, incorporates tariffs and envisions that tariff 

changes may flow through to the interconnection agreement?6 In view of the notice 

provided by the tariff filing, the comment process thereon, and our review of both the 

tariff and comments, we find that this change process properly balances CLECs' interest 

in avoiding unilateral changes and the FCC's and Verizon's interest in avoiding 

unnecessary delay in implementing the TRRO's clear mandates. Therefore, the 

Commission declines to invoke its authority to prevent the tariff changes from flowing 

through to interconnection agreements, where provided for by interconnection 

agreements. 

Further, to the extent other interconnection agreements do not incorporate 

tariff terms for UNE offerings and where changes must first be negotiated, we find that 

the change of law provision in those agreements should be followed to incorporate the 

transition pricing on delisted elements for the embedded base. Because the terms of the 

transition are clearly specified in the TRRO, this process should not be complex.27 

Moreover, to be consistent with the TRRO, the amendment should provide for a true-up 

to the TRRO transition rate for the embedded base of customers back to March 11,2005, 

the effective date of the TRRO?' 

, 

Finally, with regard to new customers and interconnection agreements, 

based on our careful review of the TRRO, we conclude that the FCC does not intend that 

26 See Case 01-C-0095, Joint Petition of AT&T ComDany of New York Inc.. TCG New 
York, Inc. and ACC Telecom COID. Pursuant to Section 252(b) of the 
Telecommunications Act of 1996 for Arbitration to Establish an Interconnection 
Awement with Verizon New York Inc., Order Resolving Arbitration Issues (issued 
July 30,2001) p. 8. Many of the CLECs that have filed comments in this proceeding 
have opted into the AlTNerizon interconnection agreement. 

27 The FCC made clear that the UNE-P price should be increased by $1 and loops and 
transport in affected wire centers should be increased to 1 15% for the transition period. 

TRRO n. 408, n. 524, n. 630. 
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new UNE-P customers can be added during the transition period as the TRRO "does not 

permit competitive LECs to add new UNE-P arrangements using unbundled access to 

local circuit switching pursuant to Section 251(c)(3)." TRRO P 227. Although TRRO 

9233 refers to interconnection agreements as the vehicle for implementing the TRRO, 

had the FCC intended to use this process for new customers, we believe it would have 

done so more clearly. Paragraph 233 must be read together with the FCC directives that 

UN%P obligations for new customers are eliminated as of March 11,2005. Providing a 

true-up for new UNE-P customers would run contrary to the express directive in TRRO 

9227 that no new UNE-P customers be added. 

CONCLUSION 

Based on our review of the Verizon tariffs and the comments thereon, we 

conclude that several modifications to Verizon's tariff are required. Apart from these 

modifications, we believe the tarif€ properly implements the TRRO and Verizon's Pre- 

filing Statement commitments. Finally, we decline to prevent the tariff changes from 

flowing through to interconnection agreements that rely on tariffs for UNE terms. 

The Commission orders: 

1. The tariff revisions listed on Appendix A are allowed to continue in 

effect as filed, and newspaper publication of the changes proposed by the amendment and 

further revision directed by order clauses 2,3,4 and 5 are waived pursuant to $92(2) of 

the Public Service Law. 

2. Within ten days of the issuance of this Order, Verizon New York 

Inc. shall file tariff amendments allowing for conversion of DS1 and DS3 loop and 

transport services to analogous services at the applicable resale rate in the event an order 

for conversion is placed before the FCC-mandated transition period, even if the order for 

conversion cannot be completed within the transition period, 

3. Within ten days of the issuance of this Order, Verizon New York 

Inc. shall file tariff amendments to include the list of wire centers which no longer qualify 
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for UNEs. The supporting data and documentation upon which it based its 

determinations shall be provided to Staff for review and analysis at the same time. 

4. By April 30,2005, Verizon New York Inc. shall file its proposal for 

UNE-P price increases to resale rates for the period between March 1 1,2006 and 

December 21,2007 for the Zone 2 wire centers. 

5. Within ten days of the issuance of this Order, Verizon New York 

Inc. shall file tariff amendments to apply the 1 0-loop cap for DS1 service only where 

there is non-impairment for DS3 transport. 
6. The petitions for suspension, investigation and emergency relief are 

denied, except to the extent consistent with the foregoing Order. 

7. This proceeding is continued pending compliance with the above 

ordering clauses following which it shall be closed. 
By the Commission, 

(SIGNED) JACLYN A. BRILLING 
Secretary 
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Appendix A 

Tariff pages in effect March 12,2005: 

PSC NY NO. 10 -COMMUNICATIONS 

Preface - 
Original Page 8 

Section 5 - 
2"d Revised Page 1.2 
Original Pages 1.3 through 1.12 

Appendix D - 
Original Page 1 

Issued: February 10,2005 Effective: March 12,2005 
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coMM0NwEALTH0FvrRGINIA 

STATE CORPORATION COMMISSION 

AT RICHMOND, MARCH 24,2005 

PETITION OF 

AJLC. NETWORKS INC. d/Wa 
INFOHIGHWAY COMhiUh’ICATIONS, WC., C .  

and XO COMMUNICATIONS, INC. 5 :  

Far a Declaratory Ruling Directing VerizOn 
to CanthnretoProvisionCertain UNES d . _  
uNEcombinations 

CASE NO. P U C - 2 q . 5 2  -, 
L 

-. 
-. 
.\ 1 .- - 
c - .. 

SQ a 
P G  

On March 14,2005, A.R.C. Networks hc. drma InfoHighway Communications 

corporaton, and XO Communications, Inc. (collectively, ”Petitionas”), filed witb the State 

corporation Commission (“Commission”) their ”Petition for Ehergmq Declaratory Relief“ 

(“Petition”) seeking an action from this Commission to prevent Verizon Virginia Inc. 

(”Verban”) “fkm breachw its intercmnection agreements.. . by prematurely ending the 

offering of certain unbundled network elements (”UNEs”) and UNE combinations.” 

On March 15,2005, DECA COmmUnications, Inc., &/a Covad CommunicationS 

Gnnpauy (“Covad”) filed a motion supporting the Petition and requesting pamission to 

participnteinthepmcding. 

By this orda, the Commission dismisses the Petition and denies Covad’s motion. 

Petitioners seek a dedamtory ruling but do not cite any Commission d e  under which the 

Petition Ostensibly is filed or upon which the Commission may grant the requested refid, thus 

warranting dismissal of the Petition. Furthermore, although not cited by the Petitioners, we note 

that Covad‘s motion references 5 VAC 5-20-100 of  the CommisSiOn’s Rules of Practice and 

hocedure (“Rules”), which, at Subpart C, states that “Persons having no other adqua@ randy 



may petition the commission for a declaratory judgment," That rule slso states that any such 

"petition shall meet the r e q ~ e n t s  of 5 VAC 5-20-100 B," and the nquimnents of 

5 VAC 5-20-100 B state that the petition shsll contain "a certificate showing se-rvice upon the 

defedmt." The Petition, however, does not include a certificate showing Senrice upon the 

dd;endant. Thus, even if we conclude that the Petitioners implicitly filed fbr a declaratory ruling 

unda 5 VAC 5-20-100 C, the Petition did not comply with the Rules and aocordingly is 

dismiastd 

We find that this matter also should be dismissed if the Pe-tition was Pmperty filed in 

Bccordance with 5 VAC 5-20-100 C of the Commission's Rules. Specifically, the Petitioners do 

not establish that they have "no 0th- adequate remedy," as requid by 5 VAC 5-20-100 C. In 

addition, the Petitioners do not identify the specific contractual provisions that Vaizon allegedly 

intends to breach, and, to the extent that this is a purely contractual dispute, it "may be more 

appmpriately addressed by courts of general jurisdiction."' Furthennore, Petitioners assert that 

Verizon's obligations to continue the provision of certain strvices arise from the so-called 

Triennial Review Remand Order recently issued by the Fedcral Communications Commission 

("FCC") in In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent 

LocalErchange Wers, WC Docket No. 04-313, CC Docket No. 01-338, order on Remand, 

FCC 04-290 (released February 4,2005). Thus, insofar as the matters raised by the Petition 

require construction of this FCC ruling the parties may have an a d w e  - and more 

appmpriate - remedy by seeking relief hm that agency. 

Finally, our dismissal of the Petition rendm Covad's motion moot and, thus, it is hereby 

denied. 

See Pditwn of Miw Telephone, LLC v. V h o n  ViVginia Inc., For &orcement of inlemonnecNon ogremrent, I 

cast No. PUGZ002-00089, Final order at Z (Jan. 31,2003). 
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Accordingly, IT IS HEREBY ORDFiRED THAT 

(1) The Petition 6led by A.RC. Networks Inc. d/b/a InfoHiighway Gmmuuications 

Corporation and XO Communications, ha, is DISMISSED. 

(2) The motion filed by DIECA Communicatioa Jnc., d/b/a Covad Communications 

Company is DENIED. 

(3) This matter is dismissed and the papers herein shallbe transferred to the file for 

ended causes. 

AN ATESTED COPY HEREOF shall be sent by the Clerk of the Commission to: 

Andrea Pruitt Edmonds, Esquire, Kelley Drye &Warren LJ2.8000 Towers Crescent Drive, 

Suite 1200, Vienna, Virginia 22182; Eric M. Page, Esquire, Leclair Ryan, P.C., 4201 Dominion 

Boulevard, Suite 200, Glen Allen, Virginia 23060, Lydia R Pulley, Esquire, Vice President, 

secretary, and General Counsel, Verizon Virginia Jnc., 600 East Main Street, Suite 1100, 

Richmond, Virginia 23219-2441; C. Meade Browder, Jr., Senior Assistant Attorney General, 

Division of Consumex Counsel, Office of Attorney Qeneral, 900 East Main Street, Second noor, 

Richmond, Virginia 23219; and the Commission's Of€ice of Geaeral Counsel and Division of 

CommUniCatiOnS. 
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