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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Petition for Declaratory Statement by Docket No. ) .
Embarq Florida, Inc. regarding Nolosie,
implementation of Order No. PSC-07-

0311-FOF-TL, Rule 25-4.094, F. A.C. and | Filed: October 15, 2007
Embarq’s General Exchange Tariff Section
| AS, G.

EMBARQ FLORIDA, INC.’S PETITION FOR DECLARATORY STATEMENT

Embarq Florida, Inc. (“Embarq”), by and through its undersigned counsel, hereby
files this Petition for Declaratory Statement in accordance with section 120.565, Florida
Statutes, and Rule 28-105.002, Florida Administrative Code. Embarq seeks a
determination from the Florida Public Service commission (“FPSC” or “Commission’)
concerning the applicability of the provisions of Order No. PSC-07-0311-FOF-TL
directing Embarq to use existing rules to ameliorate uneconomic service provisioning at
the Treviso Bay subdivision in Collier County.1 In addition, Embarq seeks a
determination regarding the applicability of Rule 25-4.094, Florida Administrative Code,
and Embarq’s General Exchange Tariff Section AS, Gi, which implements the rule, under
the particular facts existing at Treviso Bay. These facts include the developer’s exclusive
agreements with Comcast to provide data and video services to the future residents, the
availability of Comcast’s digital voice service to future residents over these same
facilities and the developer’s failure to pay the advance deposit Embarq requested in

accordance with the rule and tariff,?

" In re: Petition for waiver of carrier of last resort obligations for multitenant property in Collier County
known as Treviso Bay, by Embarq Florida, Inc., Order No. PSC-07-0311-FOF-TL, issued April 12, 2007 in
Docket No. 070763-TL, hereinafter “Embarq Waiver Order,” included as Attachment No. 1.

? These facts and circumstances are very similar to the facts and circumstances at the Nocatee subdivision
where the Commission recently granted AT&T’s request for a waiver of its carrier of last resort (COLR)
obligation at the development, citing primarily the availability of alternative voice replacement services.
During the discussion at the Agenda Conference, Nocatee’s faibxbectlcj) pa AT&T for its anticipated
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In support of this Petition Embarq states as follows:
1. The name and address of the Petitioner is as follows:

Embarq Florida, Inc.

555 Lake Border Drive
Apopka, Florida

2. Embarq’s authorized representative, who should receive all notices, pleadings,
orders or other documents, is:

Susan S. Masterton

Embarq

1313 Blair Stone Road
Tallahassee, FL 32301

(850) 599-1560 (phone)

(850) 878-0777 (fax)
susan.masterton@embarg.com

3. Embarq is a certificated, price-regulated incumbent local exchange company
regulated by the Commission under chapter 364, Florida Statutes.

4. As an incumbent local exchange company, Embarq is subject to carrier of last
resort (COLR) obligations under section 364.025, Florida Statutes.

BACKGROUND

5. On November 20, 2006, Embarq filed its Petition for Waiver of its carrier of
last resort obligations under the provisions of section 364.025(6)(d), Florida
Statutes, for the Collier County subdivision known as Treviso Bay. On
December 13, 2007 Embarq filed a Revised Petition, and a request for an

expedited hearing. Embarq’s Request for an Expedited Hearing was granted

construction costs in advance was noted. (September 25, 2007 Agenda Conference Transcript, Item 5 at
page 5). The Commission recognized that the advance payment discussion was mooted by its decision to
grant a COLR waiver to AT&T (9/25/07 Agenda Transcript, Item No. 5 at page 6). However, this issue is
very much alive in the Treviso Bay case, since Embarq’s request for a waiver was denied. While AT&T
requested an advance payment for construction under Rule 25-4.067 relating to line extension charges for
special construction, Embarq has requested an advance deposit under Rule 25-4.094 relating to
underground facilities in new residential subdivisions.



and a hearing was held on February 14, 2007. Embarq’s request for waiver of
its COLR obligation was based on: 1) the developer’s bulk agreements with

Comcast to provide data and video services paid for through mandatory

homeowners’ dues, effectively limiting Embarq to providing only voice
service; 2) Comecast’s ability and intent to provide its digital voice services to
future residents of Treviso Bay on the date of occupancy; and 3) the resulting
effect of rendering Embarq’s provision of voice only services to the
development uneconomic.

6. The Commission voted to deny Embarq’s request for a waiver at its March 13,
2007 Agenda Conference. The Embarq Waiver Order reflecting this decision
was issued on April 12, 2007.2

7. Although the Commission specifically found that voice services from
alternative providers would be available to the residents of Treviso Bay, the
Commission denied Embarq’s request for a waiver based on its determination
that “Embarq has not met its burden of proof that it will be uneconomic to
provide voice telephone service to Treviso Bay.” Embarq Waiver Order at
page 17. Significantly, the Commission did not find that Embarq’s provision
of service to Treviso Bay would be economic, rather the Commission found
that Embarq had not conclusively proven that it would not be.

8. While the Commission ultimately ruled that overall Embarq had not
demonstrated “good cause” for a waiver, the Commission made several

findings that are relevant to this request for declaratory relief. In the Order, the

3Embarq’s subsequent request for reconsideration was denied in Order No. PSC-07-0635-FOF-TL.



Commission found that “voice service from other providers using Voice over
Internet Protocol technology and wireless cellular technology will be available

on an individual customer basis at retail prices to the residents living in

994

Treviso Bay development at the time of each resident’s occupancy.” (Embarq
Waiver Order at page 5) In addition the Commission observed that: “[t]he
record suggests that due to the Agreement between Treviso Bay and Comcast,
it 1s likely that Embarq will obtain fewer subscribers in the Treviso Bay
development than without such an agreement.” (Embarq Waiver Order at page
9) The Commission also recognized that “[s]Jome economic risk does exist for
Embarq in Treviso Bay as a result of the bulk agreement for data and video
services with Comcast...” (Embarq Waiver Order at page 12)

9. Based on its recognition that the facts and circumstances existing at Treviso
Bay would necessarily have an effect on the economics of Embarq’s provision
of voice services, the Commission also provided guidance to Embarq as to
how those concerns might be addressed. Specifically, the Commission stated:

Our decision does not preclude Embarq from using tools that may
be available to it under existing rules in addressing the alleged
problem of uneconomic provisioning of service. (Embarq Waiver
Order at page 18)

It is the implementation of this provision of the Embarq Waiver Order that is

the subject of Embarq’s request for a declaratory statement.

* An affidavit from Comcast was entered into the evidentiary record of the proceeding attesting to
Comcast’s ability and intent to offer its digital voice service to residents on an individual customer basis.
See Docket No. 060763-TL, Hearing Exhibit No. 8.



REQUIREMENTS FOR DECLARATORY STATEMENT
10. Section 120.565, Florida Statutes, provides that “[a]ny substantially affected

person may seek a declaratory statement regarding an agency’s opinion as to

the applicability of a statutory provision, or of any rule or order of the agency,
as it applies to the petitioner’s particular set of circumstances.”

11. A petition seeking a declaratory statement is appropriate when there is a need
for “resolving a controversy or answering questions or doubts concerning the
applicability of statutory provisions, rules or orders over which the agency has
authority.” Rule 28-105.001, Florida Administrative Code. A declaratory
statement must relate to a petitioner’s particular set of circumstances. /d. In
addition, a declaratory statement may not be used to determine the conduct of
another person. Id. The Commission has held that its declaratory statement
authority extends to determining the applicability of tariffs filed under its
jurisdiction.5

12. A declaratory statement is particularly appropriate to answer Embarq’s
questions regarding the applicability and intent of the Embarq Waiver Order
and the advance deposit rule and tariff that Embarq applied to the
circumstances at Treviso Bay in accordance with that Order. Because the
Commission has jurisdiction over Embarq, but not the developer of Treviso

Bay, it only has jurisdiction to determine Embarq’s obligations when the

> See, In re: Petition by Board of County Commissioners of Broward County for declaratory statement

regarding applicability of BellSouth Telecommunications, Inc. tariff provisions to rent and relocation
obligations associated with BellSouth switching equipment building (“Maxihut”) located at Fort
Lauderdale-Hollywood International Airport on property leased by BellSouth from Broward County’s
Aviation Department, Order No. PSC-06-0306-DS-TL, issued April 19, 2006 in Docket No. 060049-TL.



developer refuses to pay the deposit requested in accordance with the
Commission’s rule and Embargq’s tariff, which is exactly the ruling Embarq is

requesting.

13.

14.

15.

The requested declaratory statement applies to Embarq’s particular set of
circumstances at Treviso Bay, specifically: 1) the Commission’s denial of
Embarq’s request for a waiver; 2) combined with the Commission’s guidance
to Embarq to use existing mechanisms to address potential uneconomic
provisioning of service at Treviso Bay; 3) the particular facts and
circumstances regarding the costs to provide service and Embarq’s ability to
recover those costs; and 4) Treviso Bay’s failure or refusal to pay the deposit
in advance of construction as required by the Commission’s rules and
Embarq’s tariffs. In ruling on this Petition for Declaratory Statement, the
Commission may rely on the statement of facts set forth by Embarq without
making a determination regarding the validity of these facts. Rule 28-105.003,
Florida Administrative Code.

Embarq is substantially affected by the decision requested in this petition for
declaratory statement because the application of the Commission rule and
Embarq’s tariff relating to advance deposits affects Embarq’s ability to
recover its costs when the developer has failed or refused to pay the advance
deposit Embarq has requested under the rule and tariff.

RULING REQUESTED AND BASIS FOR RELIEF
In the Embarq Waiver Order the Commission denied Embarq’s request to be

relieved of its COLR obligation but provided guidance that Embarg could use



existing rules to protect against uneconomic investment. Embarq is seeking a
ruling from the Commission that, in accordance with Rule 25-4.094, Florida

Administrative Code, (hereinafter “Advance Deposit Rule,” included as

16.

17.

Attachment No. 2) and Embarq’s General Exchange Tariff Section AS, Gi
(hereinafter “Advance Deposit Tariff,” included as Attachment No. 3), the
developer must pay the advance deposit deemed necessary by Embarq to
“guarantee performance” or Embarq is not required to place facilities to serve
the development. In addition, Embarq seeks clarification that, if the developer
refuses to pay the applicable deposit, Embarq has complied with the Embarq
Waiver Order and is not in violation of that portion of the Order denying
Embarg’s request to be relieved of its COLR obligation.

Embarq requested a deposit from Treviso Bay under the provisions of the
Advance Deposit Rule and Embarq’s implementing Advance Deposit Tariff.
(See Attachment No. 4, Embarq’s May 22, 2007 letter to Treviso Bay)
Treviso Bay responded to Embarq’s letter. (See, Attachment No. 5, Treviso
Bay’s June 4, 2007 letter to Embarq) Subsequently, Embarq and Treviso Bay
engaged in conference calls to discuss each party’s position concerning the
deposit request.

As a result of these discussions, Embarq revised the deposit amount and
provided further detail regarding the refund mechanism. (See, Attachment No.
6, Embarq’s July 27, 2007 letter to Treviso Bay) Treviso Bay failed to
respond to Embarq’s revised request by the date set forth in the letter and has

not responded to Embarq as of the date of filing this Petition.



18.  Embarq calculated the revised advance deposit requested in the May letter
using cost and revenue assumptions based on the facts and circumstances at

Treviso Bay. Embarq first determined the number of Treviso Bay residents

that would be required to purchase voice services from Embarq for Embarq to
break even based on the estimated cost for construction of the necessary
facilities. The deposit computation then involved subtracting the reasonably
expected number of Treviso Bay residents who might purchase Embarq voice
services, given the existence of the agreements with Comcast for data and
video services and the availability of Comcast’s voice service. This difference
in customers was then used to compute the potentially unrecovered cost of
construction of the facilities.

19. The same simplified approach was used to calculate the applicable refunds,
yielding a unit cost of construction value for each customer in excess of the
projected demand for Embarq’s service. The deposit and refund calculations
are reflected on Confidential Attachment No. 7.

20. The Advance Deposit Rule was adopted by the Commission in 1971, after
hearings involving comments from all affected parties, in conjunction with the
Commission’s adoption of Rules 25-4.088-25-4.097, Florida Administrative
Code, which require local exchange telephone companies to place all facilities
to new residential subdivisions underground.® The requirement is triggered
when the developer of a new residential subdivision submits a proper

application and meets certain conditions prior to the local exchange

¢ The original numbering of the rules has changed, but the substance has remained the same. Similar rules
also were adopted for electric companies. See, Rules 25-6.077-6.082, Florida Administrative Code.



company’s placement of facilities. The Commission held formal hearings as
part of the rule adoption process and took comments from local exchange

companies into account in the final rule provisions.

21. In reviewing the transcripts of the rule hearings related to the undergrounding
rules, and specifically the rule authorizing advance deposits, it is clear that the
Commission was concerned that local exchange companies might face
uneconomic risks in meeting developer requests to place facilities
underground to serve a subdivision, which generally would require all
facilities to be placed on the front end to serve all anticipated homes in the
subdivision, regardless of the certainty or timing of customers subscribing to a
company’s service.” The Advance Deposit Rule was adopted specifically to
protect local exchange companies from this potential for uneconomic
investment.® On pages 523 and 524 of the Underground Rules Hearing
Transcript, the purpose of the deposit requirement is discussed. Certain
telephone companies had expressed concerns that houses would not be built
timely to ensure enough subscribers for the companies to realize sufficient
revenues to recover their costs for placing facilities. According to the staff

witness’s testimony:

7 January 20, 1971 Hearing Transcript in Docket No. 69246-PU, In the Matter of Investigation of the
policies, programs, and practices of the electric utilities and telephone companies with reference to the
installation of underground facilities for residential service, the costs and assessment thereof incident to
such installations, replacement of existing facilities, for the purpose of assisting the Commission in the
promulgation of such reasonable rules and regulations governing such policies, programs, and practices
as may be necessary and proper, hereinafter “Underground Rules Hearing Transcript,” included as
Attachment No. 8.

¥ It is clear from the hearing record that the advance deposit for placement of underground telephone
facilities was not intended to address a cost differential between placing facilities underground as opposed
to overhead. See pages 513-514 of the Underground Rules Hearing Transcript.



The concern here is evidently that the company may be required
to incur an investment in excess of that which would be
supported by the immediate or near-term revenues to be
generated or in excess of area requirements. We agree that a
utility is entitled to such protection in the interest of all other

subscribers and suggest that the advanced deposit requirement
provisions set out in the language of Rule G provide adequate
safeguards.’

22.  While the situation for Embarq at Treviso Bay is not identical to the situation
that formed the basis for the Advance Deposit Rule, since competition for
local exchange services did not exist in 1971, the uncertainty regarding
Embarq’s ability to recover its costs due to the circumstances existing at
Treviso Bay is very similar. In this regard, the advance deposit serves the
same purpose at Treviso Bay as was contemplated when the rule was adopted.
That is, the advance deposit protects Embarq from the potential for
uneconomic investment that may result from Embarq fulfilling its COLR
obligation to place sufficient underground facilities to serve any potential
resident who might request it. The risk is created because the number of actual
residents who request Embarq’s service necessarily will be reduced by the
availability of voice service from the same provider who exclusively will be
providing these residents with data and video services. As originally intended,
and in its application to Treviso Bay, the advance deposit mechanism
appropriately requires that the developer share this potential risk, rather than
requiring Embarq to shoulder the entire burden.

23. Embarq’s tariff at Section A5, paragraph G, implements the provisions of the

rules relating to the obligation to place facilities underground at new

? Rule G is the original denomination of what is now Rule 25-4.094.

10



24.

residential subdivisions. The tariff tracks the language of the rule in many
respects.

Relating to the calculation of the deposit, the tariff specifies that the deposit

25.

“shall be the difference in cost of the facilities requested and the facilities
which the Company would normally provide.” See Attachment No. 3 at
Section A5, Gi. While Embarq has been unable to find any supporting
documentation specifically explaining the intent of the Advance Deposit
Tanff provision, it is reasonable to look at the record testimony supporting the
rule implemented by the tariff to glean this intent. Based on the testimony at
the rule hearing, it appears that the language is intended to address the
requirement that Embarq provide facilities different from what it would
normally do absent the rule and in a manner that may engender additional,
potentially unrecoverable, costs. Rule hearing transcripts indicate that the
circumstances in the minds of the Commissioners and the parties at the time
the rule was adopted revolved around the need to place facilities to serve the
entire development regardless of when, whether or how the customers would
come on line. See, Underground Rules Hearing Transcript at pages 520 and
524.

While not identical, the circumstances envisioned during the original
rulemaking are similar to the uncertainty created by Embarqg’s need to place
facilities throughout the Treviso Bay development to meet its COLR
obligation to serve any customer who requests service. This uncertainty is

created by the bulk data and video agreements which give Comcast a

11



ubiquitous presence in the development and the availability of Comcast’s
digital voice service over the same facilities it will have already placed to

provide the data and video service components. Like the circumstances

26.

27.

contemplated in the original rulemaking, Embarq does not know which
customers or how many customers might request Embarq’s voice service, if
any, given the alternative availability of voice service from the exclusive data
and video provider.

Additionally, Embarq would not normally place facilities to provide “voice
only” services, but in the normal course of business would place facilities with
the expectation of having the opportunity to provide its broadband service
offerings (i.e., DSL). Also, under normal circumstances Embarq would have
the ability to include its DISH video product in the services it markets to
prospective customers. As the Commission recognized in its order denying
Embarq’s waiver, the bulk agreements with Comcast for the provision of data
and video services effectively preclude Embarq from obtaining any customers
for these services.

The deposit requested is calculated to reflect these circumstances that are
different from the normal circumstances under which Embarq provides
service. Through the advance deposit mechanism the developer assumes a
portion of the risk associated with the requirement that Embarq place upfront
facilities that may never be used. Even though the Commission ultimately
found that the Embarq had not proved conclusively that service would be

uneconomic, the Commission recognized the potential for this outcome, and

12



directed Embarq to use existing tools to address the problem. The risk sharing
inherent in the advance deposit mechanism is particularly appropriate to
customers and revenues will play out many years into the future.

28.  As stated in the rule and in Embarq’s tariff, the advance deposit is intended as
a “performance guarantee.” The refund mechanism required by the rule
ensures that if, in fact, a sufficient number of customers subscribe to Embarq’s
services to make the placement of facilities to serve the development
economic, then the deposit will be returned to the developer based on the
number of customers who subscribe within the first five years after Embarq
places the required facilities'®.

CONCLUSION

29.  As set forth above, in this petition Embarq seeks a ruling from the
Commission that Embarq is not required to place facilities in Treviso Bay if
the developer fails to pay the advance deposit requested by Embarq in
accordance with the Advance Deposit Rule and Embarq’s implementing tariff.
Additionally, Embarq seeks a ruling that implementation of the rule and tariff
in this manner is consistent with the Embarq Waiver Order.

30. The relief requested by Embarq is consistent with the Commission’s recent
decision in Docket No. 060822-TL, involving AT&T’s request for a waiver of

its carrier of last resort obligations in the Nocatee development. Similar to that

' Commissioner McMurrian recognized that the “only way to really know what the numbers are is to have
[the company] go and invest the facilities and see how many customers take them up on it.” 9/25/07
Agenda Transcript, Item No. 5 at page 29. The advance deposit mechanism contemplates and is designed to
address exactly these types of future scenarios.

13



case, the Treviso Bay developer has entered into contracts for data and video
services with Comcast. Comcast’s digital voice service is available to the

residents of Treviso Bay as a replacement for Embarg’s voice services and

Comecast intends to make this service available to Treviso Bay residents when
they move in. As a result of these circumstances, Embarq anticipates that it
will not be able to obtain enough customers to ensure sufficient revenues to
recover 1its costs to provide facilities to serve the development. Finally, the
developer has refused to pay the deposit requested by Embarq to provide some
assurance that Embarq’s investment in Treviso Bay will not be wasted as a
result of the developer’s actions to limit competition at the development.
WHEREFORE, Embarq requests that the Commission grant Embarq’s request for
a declaratory statement as set forth herein.

Respectfully submitted this 15th day of October 2007.

SUSAN S. MASTERTON
1313 Blair Stone Road
Tallahassee, FL 32301

(850) 599-1560 (phone)

(850) 878-0777 (fax)
susan.masterton@embarg.com

ATTORNEY FOR EMBARQ FLORIDA,
INC.
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Attachment 1

BEFORE THE PUBLIC SERVICE COMMISSION

In_rer Petition_f . . . £ | DOCKET NO-_060763-T1

resort- obligations for multitenant property in | ORDER NO. PSC-07-0311-FOF-TL
Collier County known as Treviso Bay, by | ISSUED: April 12, 2007
Embarq Florida, Inc.

The following Commissioners participated in the disposition of this matter:

LISA POLAK EDGAR, Chairman
MATTHEW M. CARTER II
KATRINA J. McMURRIAN

ORDER DENYING PETITION

BY THE COMMISSION:
Introduction

On November 20, 2006, pursuant to Section 364.025(6)(d), Florida Statutes, Embarq
Florida, Inc. (Embarq) filed its Petition for Waiver of its carrier-of-last-resort (COLR)
obligations in the Treviso Bay subdivision (development) in Collier County. In accordance with
the statute, Embarq served a copy of the petition on that same day on the developers of Treviso

Bay, Treviso Bay Development, LLC (Treviso Bay).

This is a case of first impression under Section 364.025(6)(d), Florida Statutes, which
presents unique circumstances and policy concerns not previously addressed by the Commission.
During its 2006 session, the Legislature amended Section 364.025, Florida Statutes, and added
Section 364.025(6), Florida Statues, which permits a LEC to be automatically relieved of its

relieved pursuant to any of the four conditions, a LEC may seek a waiver of its COLR obligation
from the Commission for good cause shown under subparagraph (d). In all other respects, the
COLR obligation continues to apply to incumbent LECs.

In this case, Embarq is seeking a waiver of its COLR obligations pursuant to Section
364.025(6)(d), Florida Statutes, which states:

A local exchange telecommunications company that is not automatically relieved
of its carrier-of-last-resort obligation pursuant to subparagraphs (b)1.-4. may seek
a waiver of its carrier-of-last-resort obligation from the commission for good
cause shown based on the facts and circumstances of provision of service to the
multitenant business or residential property. Upon petition for such relief, notice
shall be given by the company at the same time to the relevant building owner or
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DOCKET NO. 060763-TL
PAGE2

developer. The commission shall have 90 days to act on the petition. The
commission shall implement this paragraph through rulemaking.

In Order No. PSC-06-1076-PCO-TL, issued December 29, 2006, the Prehearing Officer
granted Embarq’s motion for an expedited hearing and established the procedural schedule and

hearing dates for this docket.

On February 13, 2007, Order No. PSC-07-0128-PHO-TL was issued outlining the
conduct and procedures to be used at the Hearing and the issues to be addressed in determining
the petition.

Issue 1: Will voice service from other providers be available to customers of
Treviso Bay? If so, when and under what conditions?

Issue 2: Has Treviso Bay entered into any agreements, or done anything else, that
would restrict or limit Embarq's ability to provide the requested communications

service?

Issue 3: Do Treviso Bay's existing agreements make it uneconomic for Embarq
to provide the requested communications service to the customers of Treviso
Bay?

Issue 4. Has Embarq, formerly known as Sprint-Florida Incorporated, taken any
action that would preclude Embarq from obtaining a waiver of its carrier-of-last-
resort obligation in Treviso Bay?

Issue 4A: Is Embarq obligated to provide service to Treviso Bay by its tariff or
by holding itself out as willing and able to provide service?

Issue 5: Has Embarq demonstrated "good cause” under Section 364.025(6)(d) for
a waiver of its carrier-of-last-resort obligation in Treviso Bay?

Discussion

Issue 1: Will voice service from other providers be available to customers of
Treviso Bay? If so, when and under what conditions?

We find that voice service from other providers using Voice over Internet Protocol
technology and wireless cellular technology will be available on an individual customer basis at
retail prices to the residents living within the Treviso Bay development at the time of each
resident’s occupancy. In reaching this finding we considered the arguments of the parties and

the evidentiary record as reflected below.

Parties’ Arguments

In its Prehearing Memorandum of Law, Embarq asserts that the criteria for automatic
relief from its COLR obligation pursuant to Section 364.025(6), Florida Statutes, clearly
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contemplate situations where the universal service objective of the statute 1s met through the
availability of voice or voice replacement service from an alternative prov1der Embarq further

asserts-and states-in-its Memorandum o of Law that:

. it is reasonable to assume that the nature of the facts and circumstances
justifying relief would be similar to the automatic exemptions. That is, it is
reasonable to assume that the facts and circumstances justifying a waiver
demonstrate the existence of an altermative provider with facilities in place to
provide voice or voice replacement services that is subject to contractual benefits
and obligations which obviate the need for the ILEC to serve the development in
order for the universal service goals to be met.

Embarq witness Dickerson argues that the purpose of the COLR obligation will be
satisfied through the competitive alternative voice services that will be available to the residents
of Treviso Bay. Embarq witness DeChellis maintains that Comcast DVS will be available to
every resident from their first day of occupancy, and that residents will have access to voice
service from competing VoIP providers via the broadband service each resident will be required
to purchase under the bulk agreement that the developer entered into with Comcast.

Treviso Bay agrees that it has entered into a Bulk Cable Television Service and Easement
Agreement with Time Warner Cable (assumed by Comcast) to be the provider for cable
television and high speed data service.> In its response to Embarq’s Amended Petition, on page

3, Treviso Bay explains:

Under the terms of the Bulk Services Agreement, Time Warner [now Comcast] is
the provider for cable television and high speed data service. Local phone service
otherwise provided by an LETC [Local Exchange Telecommunications
Company] is not included in the Bulk Services Agreement. . . . The Bulk Services
Agreement does not restrict or prohibit any resident of the Property from
obtaining voice telephone services or satellite television services from a LETC or
other provider. Each resident is free to choose their voice services and/or satellite

television service provider, if any.

Treviso Bay maintains that the only services billed in bulk through the homeowners’
association dues are those relating to cable (video) and high speed data service. Voice phone
service, whether provided by Embarq, Comcast, or another provider, is not included in the bulk

! Embarq Florida, Inc.’s Prehearing Memorandum of Law, Filed February 13, 2007, Docket No. 060763-TL,
In Re: Petition for waiver of carrier-of-last-resort obligations for multitenant property in Collier County known as

Treviso Bay, by Embarq Florida, Inc., p. 1.
? Embarq’s Memorandum of Law, p. 5.

* Respondent’s Objection to Petitioner’s Request For Confidential Classification Under Section 364.183(1),
Florida Statutes, And Response to Petitioner’s Petition For Waiver (“Treviso Bay Response”), Filed December 1,

2006, Docket No. 060763-TL, p. 3, § 16.
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services offered at Treviso Bay. The customer will be required to sign up for and will be
individually billed for such voice phone service from the provider of the resident’s choice.*

Treviso Bay argues that the availability of alternative competitive providers for voice
service does not satisfy the intent of the Florida Legislature that universal service and COLR
objectives be maintained through the ubiquitous nature of the LEC’s network. Treviso Bay

witness Wood testified that:

The fact that an alternative to Embarq’s voice service may be available in the
future does not change the public policy adopted by the Legislature in
§364.025(1): “it is the intent of the Legislature that universal service objectives be
maintained after the local exchange market is opened to competitively provided
services. It is also the intent of the Legislature that during this transition period
the ubiquitous nature of the local exchange telecommunications companies be
used to satisfy these objectives.”” This approach ensures the availability of basic
telecommunications service during the transition to fully competitive markets.
The Legislature did not conclude that the existence of a current competitor (or,
more to the point in this case, a potential competitor) for basic
telecommunications service in a given area is sufficient to ensure that universal
service objectives are maintained, and did not conclude that there is no need for
the ILEC to serve as a COLR under these circumstances. Given the Legislature’s
clear policy objectives and its conclusions regarding how those objectives should
be met (at least until January 1, 2009), the question of whether Treviso Bay
residents will have an alternative provider for voice services in the future is moot.

Analysis

There are three questions to answer for this issue. One, will voice service from other
providers be available to customers of Treviso Bay? Two, when will voice service from other
providers be available to customers in Treviso Bay? Three, under what conditions will voice
service from other providers be available to the customers of Treviso Bay? The answers to
questions one and two are undisputed. Alternative choices for voice service will be available
upon request to the residents of Treviso Bay once they move in. Residents will be able to obtain
voice service utilizing VoIP technology from Comcast and other VoIP providers, in addition to
wireless cellular service from several cellular service providers.

The contentious question is under what conditions voice service will be provided. Both
parties agree that each resident in Treviso Bay will be able to obtain voice service using VoIP
technology via Comecast’s broadband service, which will be connected to every home. Embarq
witness Dickerson contends that the availability of Comcast DVS to all the residents of Treviso
Bay satisfies the purpose of the COLR obligation. Conversely, Treviso Bay witness Wood
argues that Comcast DVS is not the same as Embarqg’s wireline basic local telecommunications
service that defines universal service, in that Comcast is not required to provide DVS to any

* Treviso Bay Response, p. 6, 18.
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person making a request within a reasonable amount of time, nor is Comcast required to continue
to prov1de DVS if it determines after the fact that it is not proﬁtable or de51rab1e to do so.

pursuant to Sectton 364.025, Flonda Statutes 3

To date, the Federal Communications Commission (FCC) has not decided whether VoIP
service that is interconnected with the Public Switched Telephone Network is a
telecommunications service or an information service under the 1996 Act. Further, the
FCC/NARUC VolIP Consumer Fact Sheet delineates three special considerations for using VoIP
and recommends that if someone is considering replacing traditional telephone service with
VoIP, to be aware that (1) some VoIP service providers may have limitations to their 911
service, (2) some VoIP services don’t work during power outages and the service provider may
not offer backup power, and (3) VoIP providers may or may not offer directory assistance/white

page listings.

Embarq witness DeChellis testified that he agreed that the service Comcast will offer in
Treviso Bay is known as VoIP service and that VoIP is not the same as basic local exchange
telecommunications service. In his testimony, witness DeChellis stated that he did not know
whether Comcast’s digital voice VoIP product provides the same access to 911 and relay
services, or provides an alphabetical directory listing as Embarq’s wireline voice service. The
record was void of any documentation regarding the technical capabilities of Comcast’s DVS.
However, in June 2005, the FCC adopted rules that impose E911 obhganons on providers of
VoIP services that interconnect with the public switched telephone network.® Comcast DVS
would have to comply with the FCC’s rules; thus, Comcast DVS would have E911 capabilities.

It is indisputable that voice service from other providers offering alternative choices
including VoIP and wireless cellular service will be available to the residents living in the

Treviso Bay development.

Conclusion

Based on the information in the record, we find that voice service from other providers
using Voice over Internet Protocol technology and wireless cellular technology will be available
on an individual customer basis at retail prices to the residents living within the Treviso Bay
development at the time of each resident’s occupancy.

* Treviso Bay Development, LLC’s Memorandum of Law, Filed February 13, 2007, Docket No. 060763-TL, p.

¢ Order No. FCC 05-116, released June 3, 2005, WC Docket No. 04-36 and WC Docket No. 05-196, In Re: IP-
Enabled Services and E911 Requirements for IP-Enabled Service Providers.
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Issue 2: Has Treviso Bay entered into any agreements, or done anything else, that
would restrict or limit Embarq's ability to provide the requested communications

service?

We find that Treviso Bay has not entered into any agreements, or taken any action, that
restricts or limits Embarq’s ability to provide basic local voice telecommunications service to the
residents at the Treviso Bay development. In reaching this finding we considered the arguments
of the parties and the evidentiary record as reflected below.

Parties’ Arguments

In its amended petition, Embarq agrees that the developer (Treviso Bay) has not entered
into an exclusive agreement with Embarq or any other provider for voice service and that
Treviso Bay residents are free to choose any provider for voice service.” Embarq argues that
because the Treviso Bay residents will receive their video and data services from a single
provider (Comcast), it is extremely likely that Embarq will not be the voice provider of choice
for a significant number of residents in Treviso Bay.® Both parties agree that Treviso Bay
executed a bulk agreement with Time Warner, which was assumed by Comecast, for the provision
of data and video services to all residences within Treviso Bay, where all residents will be billed
for the data and video services through their homeowners’ association dues.

Embarq argues that because all of the residents will have Comcast broadband service
paid for through their homeowners’ association dues, and as a result, will have access to
alternative voice services such as Comcast Digital Voice Service (DVS), Embarq’s ability to
obtain customers for its voice service will be limited. Embarq witness DeChellis testified that,
“Comcast will have the ability to offer voice telephone services to the residents of this
development via the same facilities used to provide video and data services. Comcast is actively
marketing its ‘Triple Play’ of digital cable video, high-speed Internet and digital voice services
throughout Collier County where this development is located.” Witness DeChellis went on to
describe the impacts on Embarq from Treviso Bay’s agreement with Comecast:

With a 100 percent penetration of its video and data services to residents of
Treviso Bay via its bulk agreement with the developer, and its ability to offer
voice telephone services as an add-on, Comcast is in a strong position to garner a
vast majority of the Treviso Bay residents’ voice telephone services as well.
Based on this scenario, if Embarq were required to place its facilities to provide
service in this development, its potential revenues would be limited to only voice
telephone services since Comcast has 100 percent penetration of video and data
services through its bulk billing of these services, ultimately paid by the residents
through their homeowners’ dues. Embarg’s voice telephone revenues would be
further limited to those derived from a small percentage of customers who might

" Embarg Florida, Inc.’s Amended Petition for Waiver, Filed December 13, 2006, p. 8.

8 Embarq’s Amended Petition, p. 8.
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choose not to subscribe to the voice services offered by Comcast as an add-on to
their video and data services.

Embarq contends that Treviso Bay has entered into an agreement that limits its ability to
obtain customers. Embarq states in paragraph 23, page 9, of its Amended Petition for Waiver
that, “the existence of exclusive video and data arrangements and the availability of an
alternative voice product from the exclusive data and video provider, which reduce the likelihood
that Embarq will be able to obtain a sufficient number of voice customers to recoup the
investment costs that it would incur to place the facilities necessary to serve Treviso Bay,
constitute ‘good cause’ to relieve Embarq of its carrier of last resort obligations for the

development under Section 364.025(6)(d).”

In its response to Embarq’s Amended Petition, Treviso Bay agrees that Embarq is correct
that Treviso Bay has entered into a Bulk Cable Television Service and Easement Agreement
(Agreement) with Time Wamer Cable, and under the terms of the Agreement Tlme Warner
(now Comcast) is the provider for cable television and high speed data service.” However,
Treviso Bay maintains that local voice phone service otherwise provided by a LEC is not
included in the Agreement, nor does the Agreement restrict or prohibit any resident of the
development frorn obtalnmg voice telephone services or satellite television services from a LEC

or other prov1der Each resident is free to choose their voice services and/or satellite television

service provider, if any."!

Treviso Bay maintains that the only services billed in bulk through the homeowners’
association dues are those relating to cable and high speed data service. Voice phone service,
whether provided by Embarq, Comcast, or another provider, is not included in the bulk services
at Treviso Bay. The customer will be required to sign up for and w111 be individually billed for
such voice phone service from the provider of the resident’s choice.!

Analysis

Treviso Bay entered into a bulk agreement with Time Warner on August 8, 2005, for the
provision of data and video services to all residences within Treviso Bay. After Treviso Bay
executed the Bulk Services Agreement with Time Warner, Comcast obtained Time Warner’s
cable territory that includes the Treviso Bay development, and assumed the Bulk Services
Agreement. The Bulk Services Agreement consists of a base offering of high speed data and
video services that are paid for with fees collected through the residents’ homeowners’

® Respondent’s Objection to Petitioner’s Request For Confidential Classification Under Section 364.183(1),
Florida Statutes, And Response to Petitioner’s Petition For Waiver (“Treviso Bay Response™), In Docket No.

060763-TL, Filed December 1, 2006, p. 3, § 16.
%Treviso Bay Response, p. 3,  16.
1 Treviso Bay Response, p. 3, Y 16.

12 Treviso Bay Response, p. 6.
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The bulk services agreement between Treviso Bay and Comcast does not
Embarq asserts that Comcast has an alternative product allowing it to

association dues.
include voice service.

in Collier County.’?> Embarq reasons that given the bulk agreement with an alternative provider
(Comcast) for data services (broadband Internet) billed through all Treviso Bay residents’
homeowners’ association dues, it is likely that a significant number of residents will choose a
provider other than Embarq for their voice service.'* Hence, Embarq believes that its ability to
obtain customers will be limited due to Treviso Bay’s agreement with Comcast. Embarq is not
precluded from providing video and data services to the residents in Treviso Bay, although it is
unlikely that the residents would pay for video and data services from Embarq in addition to

paying for like services from Comecast.

Conversely, Treviso Bay has also entered into another agreement that may increase
Embarq’s ability to obtain customers. Treviso Bay has executed an agreement with Devcon
Security Services Corp. (Devcon) whereby Devcon will provide on-site monitoring of all
security systems installed in the homes in the Treviso Bay development. The fees for monitoring
the security systems, like the Bulk Services Agreement, will be collected from each resident
through his homeowners’ association dues. Each resident will pay for the security system
monitoring service whether or not the home has a security system installed.

In its response to Staff’s First Set of Interrogatories, No. 2.c., Treviso Bay was asked if
monitoring for the security system will require a telephone line at each residence. In its
response, Treviso Bay states, “Yes. Devcon has stated that the monitoring of the security
systems is conducted through a telephone line at each residence.” Treviso Bay further states that
the security system can be monitored using wireless technology via VoIP service. In its Rider
To Electronic Protection Service/Monitoring Agreement (Rider), Devcon recommends that each
subscriber to Devcon’s monitoring service employ an additional method of communication, such
as standard telephone service, in addition to any wireless form of communication.

During Treviso Bay’s cross-examination, witness DeChellis was questioned about
Devcon’s recommended form of communication for monitoring purposes. Witness DeChellis
agreed that Devcon does not believe that monitoring an alarm service using VoIP technology is a
comparable alternative. Subsequently, our staff asked witness DeChellis, “based on your earlier
statement about the, Devcon’s position on VoIP, would you agree that a prudent customer would
choose to have an additional line installed?” Witness DeChellis responded, “I think if, if I was a
customer reading this document [Devcon’s Rider], I would have a lot of concerns about that.”
The record indicates that a prudent person signing the security system monitoring agreement
with Devcon would consider obtaining a standard telephone line for monitoring purposes.
Hence, it is possible that the agreement between Treviso Bay and Devcon for security system
monitoring services will increase the likelihood that more residents will subscribe to Embarq’s

wireline telephone service.

'* Embarq’s Amended Petition, p. 8.

¥ Embarq’s Amended Petition, p. 9.
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The record also shows that from June 20, 2006, through July 19, 2006, Embarq sent five
letters to J ohnson Englneenng (Trevxso Bay s Engmeenng contractor) 1ndlcat1ng that Embarq

and regulauons covered in Embarq s Local and General Exchange Tariff. Addmonally, on
August 10, 2006, Treviso Bay executed a Communication System Right of Way and Easement
Deed for Embarq’s benefit whereby Embarq was granted an easement at Treviso Bay for the
construction, maintenance, expansion, replacement, and removal of a communication system that
would serve Treviso Bay."” Hence, the record indicates Treviso Bay granted the necessary
easements and access to allow Embarq to install its facilities in the development.

The record suggests that due to the Agreement between Treviso Bay and Comcast, it is
likely that Embarq will obtain fewer subscribers in the Treviso Bay development than without
such an agreement. However, Embarq did not proffer any testimony or evidence to establish that
its ability to provide its basic local telecommunications service is restricted. Nothing in the
record that shows Treviso Bay has entered into any agreement or taken any action that restricts
or limits Embarq from installing its network in the Treviso Bay developments and providing
service upon request to the residents of Treviso Bay. Conversely, the record indicates that
Treviso Bay has taken the necessary steps that would permit Embarq to install its facilities to
provide basic local telecommunications service to the residents in the Treviso Bay development.

Conclusion

Based on information in the record, we find that Treviso Bay has not entered into any
agreements, or taken any action, that restricts or limits Embarq’s ability to provide basic local
voice telecommunications service to the residents at the Treviso Bay development.

Issue 3: Do Treviso Bay's existing agreements make it uneconomic for Embarq to
provide the requested communications service to the customers of Treviso Bay?

We find that that Treviso Bay's existing agreements do not make it uneconomic for
Embarq to provide the requested communications service to the customers of Treviso Bay

The negative net present value (NPV) analysis at the foundation of Embarq’s case relies
on an assumption regarding market penetration that lacks supporting evidence. In addition, the
analysis uses per-household revenue calculations based on unweighted averages for customers in
the Naples market. These assumptions, critical to Embarqg’s conclusion on this issue, are easily
manipulated to produce a positive NPV result using evidence in the record. The fragile
assumptions underlying the negative NPV analysis yield conclusions that fail to make a
substantive case that entry into Treviso Bay will be inherently uneconomic. For these reasons,
we find that Embarq has failed to meet its burden of proof on this issue.

In reaching this finding we considered the arguments of the parties and the evidentiary
record as reflected below.

¥ Treviso Bay’s Response, p. 4, 7 17.
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Parties’ Arguments

existence of an exclusive agreement between Treviso Bay Development, LLC (Treviso Bay) and
Comecast, Inc., to provide video and data services to residents of Treviso Bay compromises
Embarq’s revenue potential in the development. Witness DeChellis testifies, “Based on this
scenario, if Embarq were required to place its facilities to provide service to this development, its
potential revenues would be limited to only voice telephone services since Comcast has 100
percent penetration of video and data services through its bulk billing of these services,
ultimately paid by the residents through their homeowners’ dues.”

Witness DeChellis projects that Embarq’s voice telephone revenues will be insubstantial
because Treviso Bay residents will have an option to accept voice service from Comecast through
a Voice over Internet Protocol (VoIP) arrangement. Witness DeChellis testifies, “Embarq’s
voice telephone revenues would be further limited to those derived from a small percentage of
customers who might choose not to subscribe to the voice services offered by Comcast as an
add-on to their video and data services.” Based on the existence of an agreement between
Comecast and Treviso Bay for data and video services and on his belief that a majority of Treviso
Bay residents would subscribe to Comcast’s VoIP service, witness DeChellis offers a
confidential projection that a minority of the eventual 1200 households would accept wireline
voice services from Embarq, which he describes as the “penetration rate” the company can

expect.

Witness DeChellis acknowledges Treviso Bay’s policy regarding alarm system
monitoring may affect the penetration rate in the development, but offered no modifications to
his estimate. According to the terms of a security system monitoring agreement between
residents of Treviso Bay and the developer, each resident will be assessed a fee, payable to the
security firm through homeowner dues, whether or not the resident has an alarm system. A rider
to the monitoring agreement holds the security company harmless if residents use wireless
telephone or VoIP service as the means of connecting an alarm system with the security
monitoring company. Asked if the terms of the security monitoring agreement may lead
residents to ask to have additional land lines installed, witness DeChellis responded, “I think if, if
I was a customer reading this document, I would have a lot of concerns about that.”

Witness DeChellis’ penetration rate projection is the foundation for Embarq witness
Dickerson’ contention that Embarq can not provide voice service economically to Treviso Bay
residents: “Key to the analysis is the expected [redacted]% voice service penetration discussed
in the Testimony of Mr. DeChellis. The revenue assumed in my analysis is likely optimistic at
best in that it assumes this [redacted]% of customers who purchase Embarqg’s services will
purchase higher end bundles of voice services at the average Embarq penetration experience for

the overall Naples market.”
In an exhibit sponsored by Embarq witness Dickerson, using witness DeChellis’

penetration rate, and projecting a fixed revenue-per-subscriber figure that is confidential, witness
Dickerson contends that the revenue that will result from an investment of $1.3 M, will be,




ORDER NO. PSC-07-0311-FOF-TL
DOCKET NO. 060763-TL
PAGE 11

“predictably, grossly insufficient for Embarq to recover its capital costs and incremental
operating expenses.”

Witness Dickerson testifies that in his projected cash flow analysis for Treviso Bay (EXH
21), “Both the revenue per customer buying stand alone residential service and an average
amount of a la carte features, as well as the revenue per customer purchasing a bundle, were set
based on the actual average experience for each from the Naples market.” (TR 64)

Treviso Bay witness Wood rejects the underpinnings of Embarq’s economic projections
and the company’s assertion that its predicted economic losses validate a waiver of carrier-of-
last-resort obligations under the “good cause shown” exemption in Section 364.025(6)(d),
Florida Statutes. “. .. Embarq suggests that the mere existence of an ‘exclusive data and video
arrangement’ would not constitute good cause, but that the combination of (a) an ‘exclusive data
and video arrangement’ and (b) ‘the availability of an alternative voice product from the
exclusive data and video provider’ and (c¢) a demonstration that the combination of these two
circumstances would reduce the likelihood that it would be economic for the ILEC to provide
basic telecommunications service, would meet the standard.”

On specific issues, related to Embarq’s financial assessment of the Treviso Bay
development, witness Wood questions the validity of the penetration rate offered by Embarq
witness DeChellis. Using a confidential exhibit, witness Wood refers to 18 developments to
which Embarq provides service in the face of competition from VoIP providers. In each
instance, witness Wood testifies, the percentage of addresses served by Embarq is greater than

the penetration rate proposed by witness DeChellis.

In addition, witness Wood cites a second confidential exhibit showing Embarq’s
penetration rate in six additional developments where cable internet phone service is available.
In the six examples cited in the confidential exhibit, in two instances Embarq’s penetration rate is
lower than that testified to by witness DeChellis and in four instances, Embarq’s penetration is
more than double the rate projected by witness DeChellis. Witness Wood concludes, “These
results are not consistent with a conclusion that the presence of ‘cable internet phone service’ in
a given area represents an accurate predictor of Embarq’s market share.”

Embarg witness Dickerson agrees that while witness DeChellis’ estimated penetration
rate may not be “precisely the ‘right’ answer,” because it is a projection, an exact number is not
necessary. Witness Dickerson testifies, “Obviously Embarq is convinced of this negative result,
or it would have gladly gone forward with the construction and operation of a profitable network

in Treviso Bay.”

Treviso Bay witness Wood insists the projection of a negative economic result cannot be
extrapolated based on the evidence or testimony provided by Embarq witnesses DeChellis and
Dickerson: “there is no correlation there between Embarq’s reported market share and even the
existence at all of a cable company providing voice service. So there may be some factors that
can be used to accurately predict what Embarq’s market share would likely be, but based on any
statistical measure, the presence of a cable company offering VoIP service is not one of those

factors.”
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Analysis

_ Some economic risk does exist for Embarg in Treviso Bay as a result of the bulk

agreement for data and video services with Comcast, but we do not believe evidence presented
by Embarq witnesses DeChellis and Dickerson is sufficiently rooted in objective statistical or

fiscal analysis to be dispositive.

Witness DeChellis predicts a low percentage of Treviso Bay residents will choose
wireline voice service from Embarq but offers no basis for his assumption. Exhibits 4(a) and
10(a) indicate Embarq fares significantly better at attracting customers in competitive
environments in Naples than Embarq witness DeChellis projects. Embarq witness Dickerson
suggests these figures are unreliable because the comparison is dissimilar, noting that unlike the
developments cited by Treviso Bay witness Wood, “Comcast has every customer that exists in
Treviso Bay the day they move in.” Embarq witness Dickerson’s criticism of the penetration
rates in the developments subject to comparison has some validity. It remains, however, difficult
to reconcile witness DeChellis’ projected penetration rate for Treviso Bay with any other
evidence in the record. It also appears Embarq witness DeChellis fails to account for wireline
demand that may result from Treviso Bay’s insistence that all residents pay for security system
monitoring, whether or not they use a system, and that a wireline connection is the only means

by which the security company will accept liability for system failures .

The task of reconciling witness DeChellis’ expected penetration rate in Treviso Bay is
compounded by inconsistent statements by Embarq witness Dickerson on the relevance of what
percentage of Treviso Bay residents Embarq expects to serve. Initially, Embarq witness
Dickerson appears to place great stock in witness DeChellis’ projection, noting in direct
testimony, “Key to the analysis is the expected [redacted]% voice service penetration discussed

in the Testimony of Mr. DeChellis.”

Subsequently, witness Dickerson appears to infer the actual penetration rate, previously
described as “key” to his analysis, may not be as significant: “And I would point out that there is
a wide range of penetrations and prices that produce the same result. So handwringing (sic) over
what the precise penetration of our dismal amount of sales is going to be, you can nearly double
what we believe the ceiling is for our likely sales and still reach a conclusion that this is an
uneconomic venture for Embarq.” Finally, witness Dickerson testifies, “I would emphasize
again, as I did in my summary, that you can, you can put a higher, more optimistic view for sales
of our voice-only service into my net present value analysis and still conclude that it’s an

uneconomic venture for Embarg.”

This testimony appears to contradict responses provided by Embarq in discovery, in
which the company acknowledges changing certain assumptions may result in a positive net
present value (NPV) analysis. Embarq was asked to adjust witness Dickerson’s net present value
analysis to project serving 50 percent of Treviso Bay residents with all customers purchasing
some form of a bundled voice package and, separately, to adjust the analysis to assume serving
75 percent of Treviso Bay households, with each household purchasing a bundled voice package.
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In both instances, the witness responded, “While the mathematical result of the postulated
penetratlon for customers and 100% purchase of bundles ylelds a positive cumulatwe NPV,

petmon given what Embarq beheves to be an effectlvely Zero probab1l1ty of the assumed Embarq
customer and voice bundle penetration assumptions occurring.” Thus it appears that despite
Embarq witness Dickerson’s assertions to the contrary, a positive cash flow result is possible
using different values for penetration rates and per-customer revenues.

In addition to uncertainty surrounding Embarq witness DeChellis’ penetration rate
projection, questions arise stemming from Embarq witness Dickerson’s testimony regarding
revenue streams on a per-customer basis. Witness Dickerson testified that in his projected cash
flow analysis for Treviso Bay he relies on per-customer revenues that “were set based on the

actual average experience” for the Naples market.

Marketing materials from the Treviso Bay development indicate the least expensive
dwelling unit prices will be between $595,000 and $725,000, while custom home prices will
begin at $4.5 million excluding the price of a lot, which have a range of $830,000 to $930,000.
There are no per-capita income figures for the Naples area in the record of this proceeding,
however, it would appear based on home prices alone that residents of Treviso Bay will be part
of an economic demographic distinct from what is average for the Naples market. A prudently
constructed cash flow analysis for Treviso Bay should be modeled on developments comparable
in value to Treviso Bay in the Naples area to bring economic assumptions more closely into line
with realities of the existing market. In addition, the weighted average per-customer revenue
figure used in Embarq witness Dickerson’s NPV analysis reflects the provision of a single line to
each of the residences Embarq projects it will serve. This is a conservative assumption. Record
evidence shows residents will be biased toward using a land line for alarm service monitoring
because they are obligated to pay for the service whether or not they use the service and because
the monitoring company waives liability if residents use wireless or VoIP technologies for

monitoring.
Conclusion

The negative net present value (NPV) analysis at the foundation of Embarq’s case relies
on an assumption regarding market penetration that lacks supporting evidence. In addition, the
analysis uses per-household revenue calculations based on unweighted averages for customers in
the Naples market. These assumptions, critical to Embarq’s conclusion on this issue, are easily
manipulated to produce a positive NPV result using evidence in the record. The fragile
assumptions underlying the negative NPV analysis yield conclusions that fail to make a
substantive case that entry into Treviso Bay will be inherently uneconomic. For these reasons,

Embarq has failed to meet its burden of proof on this issue.
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Issue 4: Has Embarq, formerly known as Sprint-Florida Incorporated, taken any
action that would preclude Embarq from obtaining a waiver of its carrier-of-last-

resortobligation-inTreviso-Bay?

In this case of first impression, we are not persuaded that Embarqg’s behavior in dealing
with Treviso Bay should be considered as valid grounds for denying Embarq the ability to
prosecute its petition for waiver. In reaching this conclusion we considered the arguments of the

parties and the record as reflected below.

Parties’ Arguments

Treviso Bay witness Wood testified that for the past two years, Treviso Bay has
requested that Embarq provide basic telecommunications service to Treviso Bay and to specific
subdivisions within the development. Witness Wood also states that in each instance, Embarq
has stated that “telephone service will be provided based on the rules and regulations covered in
our Local and General Exchange Tariff, approved and on file with the Florida Public Service
Commission.” Treviso Bay asserts that based on Embarqg’s representations, it cannot now renege
on those commitments. Treviso Bay argues that once it requested service from Embarq, Embarq
was bound to provide those services subject to the terms of the tariff. Treviso Bay claims that it
would be unsound public policy to “allow any utility to commit to provide service pursuant to its

tariff and then attempt to escape those tariff obligations.”

Embarq contends that Treviso Bay’s arguments are based on the principles of estoppel
and detrimental reliance. Embarq explains that to establish estoppel, a party must show that: “1)
there was a representation of material fact that is contrary to a later asserted position; 2) there
was a reliance on that representation; and 3) the reliance was detrimental to the party claiming
the estoppel.” (Embarq ML 8, citing Mandarin Paint and Flooring v. Potura Coating, 744 So. 2d
482 (Fla. 1st DCA 1999)). Embarq argues that while Treviso Bay has asserted that it has relied
on Embarq’s representations, Treviso Bay has failed to allege that it suffered any detriment as a

result of that reliance.

Embarq argues that estoppel and detrimental reliance are civil law concepts based on
fraud and contract law, which are outside our jurisdiction. Embarq also contends that such
arguments are irrelevant to its request for waiver of its COLR obligation, which is governed by
Section 364.025, Florida Statutes. Finally, Embarq states that to the extent Treviso Bay believes
Embarq has suffered damages based on Embarg’s actions, the proper remedy is a civil circuit

court action for breach of contract.!®

16 Embarq points out that all the letters relied on by Treviso Bay are unsigned and therefore argues that any
contract for service from Embarq was never consummated by the parties.
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Treviso Bay contends that because of Embarq’s representations during the past two years,
Embarq is precluded from obtaining a waiver of its COLR obligation.!” Treviso Bay contends

its tariff and then seek to escape those tariff obligations.

Analysis

We recognize Treviso Béy’s arguments that it believed that build-out of the
telecommunications infrastructure by Embarq was not in doubt. We further believe that Embarq
should have been more forthright and timelier in expressing its position to Treviso Bay.

We also agree that a validly filed tariff “constitutes the contract of carriage between the
parties.” BellSouth Telecommunications, Inc. v. Jacobs, 834 So. 2d 855, 859 (Fla. 2002).
Nevertheless, “contracts with public utilities are made subject to the reserved authority of the
state, under the police power of express statutory or constitutional authority, to modify the
contract in the interest of the public welfare without unconstitutional impairment of contracts.”

H. Miller and Sons v. Hawkins, 373 So. 2d 913, 914 (Fla. 1979).

Conclusion

In this case, the Legislature has determined that in some instances a carrier-of-last-resort
can be relieved of its obligation to serve upon a showing of good cause. Moreover, this is a case
of first impression in applying section 364.025(6)(b) or (d) Therefore, we conclude that it is
permissible for Embarq to seek a waiver of its COLR obligations despite its representations to

Treviso Bay.

Issue 4A: Is Embarq obligated to provide service to Treviso Bay by its tariff or by
holding itself out as willing and able to provide service?

We hold that Embarg is required to provide service in accordance with its tariff and
applicable law, unless the conditions set forth in either section 364.025(6)(b) or (d), Florida
Statutes, have been met. In reaching this finding we considered the arguments of the parties and
the evidentiary record as reflected above in the analysis for Issue 4.

17 Treviso Bay argues that four of the five letters sent by Embarq were sent after the Legislature enacted the
2006 amendments to Section 364.025, Florida Statutes. However, the amendments to Section 364.025, Florida
Statutes, became effective June 7, 2006, which was before the letters were sent to Treviso Bay., Laws of Florida

2006-80.

18 While Treviso Bay asserted that it reasonably relied on Embarq’s commitments, it provided no support for
that assertion. In fact, it appears that Treviso Bay failed to take even the slightest objective action in signing and

returning the service availability letters upon which its claim is based.
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Issue 5: Has Embarq demonstrated 'good cause" under Section 364.025(6)(d) for a
waiver of its carrier-of-last-resort obligation in Treviso Bay?

We conclude that Embarq has not demonstrated *“good cause” under Section
364.025(6)(d), Florida Statutes for a waiver of its carrier-of-last-resort obligation in Treviso Bay,
and we therefore deny Embarq’s petition for a waiver of its carrier-of-last-resort obligation in
Treviso Bay. In reaching this finding we considered the arguments of the parties and the
evidentiary record as reflected in our treatment of Issues 1 through 4(a), and as further reflected

below.

Analysis

Embarq’s case for a waiver of its carrier-of-last-resort obligation in Treviso Bay arises
from two sets of circumstances. First, Treviso Bay has entered into agreements with Comcast
for the provision of data and video services to the future residents of Treviso Bay. Second,
Comcast retail digital voice service allegedly will be available to residents of Treviso Bay who

wish to subscribe to it on the day that they move in.

Embarq’s petition for relief of its COLR obligation is grounded in the consequences that
allegedly arise from the above circumstances. These alleged consequences are as follows:

e The existence of the bulk data and video agreement with Comcast ensures Comcast
virtually 100 percent penetration for these services, and it means that Embarq can
anticipate effectively zero revenue from Treviso Bay customers for its data and video

offerings.

e Because Comcast will have 100 percent penetration for its data and video services, it will
have the advantage in marketing its digital voice service as an add-on to its bulk data and
video service. This advantage will detrimentally affect Embarq’s ability to obtain
customers for the voice-only services that Treviso wants Embarq to provide.

o Embarq expects a low penetration rate for its services and, as a result, will not be able to
realize sufficient revenues to cover the costs it will incur to stand ready as the COLR

provider of voice services to Treviso Bay.

These circumstances and consequences were addressed within the framework of Issues 1
through 4A to assess Embarq’s attempt to demonstrate a showing of "good cause" under Section
364.025(6)(d), Florida Statutes, Based on the evidence of record, the following summarizes our

determinations with respect to each issue.

Issue 1

Voice service via Voice over Internet Protocol (VoIP) technology and wireless cellular
technology will be available to the residents of Treviso Bay at the time of each resident’s
occupancy. Typically, people anywhere in Florida have access to voice service via wireless
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technology and VoIP services (if they have broadband connections.) We conclude that the
availability of these services, although a factor, is not sufficient to warrant a COLR waiver.

Issue 2

Treviso Bay has not entered into any agreements, or taken any action, that restricts or
limits Embarq’s ability to provide basic local voice telecommunications service to the residents
of Treviso Bay. Treviso Bay has entered into bulk agreements for video and broadband with
Comcast. However, these agreements do not restrict or limit Embarg’s ability to provide voice
service to the residents of Treviso Bay. Prior to the spin-off of its wireline services, we note that
Sprint made attempts to market its video, wireline, and broadband services to Treviso Bay.
Sprint was apparently willing to execute a revenue sharing arrangement with Treviso Bay. Were
Sprint’s efforts successful, then Embarq would have been the beneficiary as the successor to
Sprint, just as Comcast was as the successor to Time Warner.

Issue 3

Embarq has not met its burden of proof that it will be uneconomic to provide voice
telephone service to Treviso Bay. Because Comcast has exclusive agreements with Treviso Bay
for its video and broadband services, Embarq believes that it will not be in its economic interests
to invest in a network to provide voice services to the residents of Treviso Bay. Embarq believes
that this factor, coupled with the other circumstances at Treviso Bay, warrant relief of its COLR
obligations. This “uneconomic” argument appears to be the core of Embarg’s petition.
However, due to the fragile assumptions underlying its NPV analysis, we conclude that Embarq
failed to make a substantial case that its entry into Treviso Bay will be inherently uneconomic.
Moreover, although an uneconomic condition is an important consideration, we remain
unconvinced that it amounts per se to a sufficient justification for relieving a carrier of its COLR

obligation.

Issues 4 and 44

Embarq can seek a waiver of its COLR obligations despite its prior representations to

Treviso Bay.

Conclusion

Issue 5 is a fall-out of Issues 1 through 4A, and only addresses whether Embarq has
established “good cause” for a waiver of its COLR obligation in Treviso Bay. Having reviewed
the affirmative case presented by Embarq based on the evidence adduced and arguments made
under the preceding issues, we conclude that Embarq has not demonstrated "good cause" under
Section 364.025(6)(d), Florida Statutes, for a waiver of its carrier-of-last-resort obligation in

Treviso Bay. Therefore, we deny Embarq’s petition.
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By denying the petition we maintain Embarq’s status as the carrier-of-last-resort to
Treviso Bay. Our decision does not preclude Embarq from using the tools that may be

3t 11 Yt + T 4+1 s vfar 1 : ardd . ale
traditionatty avaitabte to it under other—existingrultes—inraddressing-the—altegedproblenr—of

uneconomic provisioning of service.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Embarq Florida, Inc.’s
petition for waiver of its carrier-of-last-resort obligations in the Treviso Bay subdivision in

Collier County is hereby denied.

ORDERED that the findings made in the body of this Order are hereby approved in every
respect.

By ORDER of the Florida Public Service Commission this 12th day of April, 2007.

ANN COLE
Commission Clerk

Hong Wang, Supervisor
Case Management Review Section

(SEAL)

PKW
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within
fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Office of Commission Clerk and filing a
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule

9.900(a), Florida Rules of Appellate Procedure.



Attachment 2

25-4.094 Advance by Applicant.
(1) The utility may require a reasonable deposit from the applicant before construction is commenced, in order to guarantee

performance, such requirement to be in accordance with approved tariffs relating to extension of facilities. The deposit shall be
returned to the applicant on a pro-rata basis at either quarterly or annual intervals on the basis of installations of service to new

subscribers. If returned quarterly, no interest need be paid; but if refunded annually, the refundable portion of the deposit shall bear

interest at a rate equivalent to the then-current prime interest rate.
(2) Any amount due the utility under Rule 25-4.093, F.A.C., may be withheld when the deposit is being returned to the

applicant.
(3) Any portion of the deposit remaining unrefunded five (5) years from the date the utility is first ready to render service from
the extension will be retained by the utility as liquidated damages and credited to an appropriate account.

Specific Authority 350.127(2) FS. Law Implemented 364.03, 364.15 FS. History—New 4-10-71, Formerly 25-4.94.
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By:

Attachment 3

GENERAL EXCHANGE TARIFF

Section A5
First Revised Sheet 38

F.B. Poag Cancelling Original Sheet 38
Director

Effective: January 1, 1997

F.

CHARGES APPLICABLE UNDER SPECIAL CONDITIONS

BULK FACILITY TERMINATIONS FOR SECRETARIAL SERVICE FACILITIES

Secretarial service firms generally have sufficient activity (i.e., installations of secretarial service
lines terminated in telephone answering bureau switchboards) to warrant the provision of a bulk
facility termination which will enable the Company to more readily meet the customer's service
needs. Where, in the Company's judgment, such termination of a bulk facility is required, cable
facilities will be provided as fixed terminations on secretarial line jacks of telephone answering
bureau switchboards at charges based on costs at the time this work is done. These charges will be
applicable to the secretarial service firm and will be in addition to all other appropriate tariff rates and

charges for work done and services provided.

UNDERGRQOUND DISTRIBUTION SYSTEM - SUBDIVISIONS

a.

Requests for underground distribution systems must be made in writing by the developer. The
application must give detail as to the area to be served, development schedule, location of
utility easements and such other information that may be required to assist in the planning for

the distribution system.

The Company shall have the right to reject these requests whenever the electric distribution
system is of overhead design.

Rights-of-Way and easements suitable to the Company must be furnished by the applicant in
reasonable time to meet service requirements and, at no cost to the Company, must be
cleared of trees, tree stumps, paving, and other obstructions, staked to show property lines
and final grade by the applicant before the Company will commence construction of the
underground distribution system. Such clearing and grading must be maintained by the
applicant during construction by the Company.

Tariff page revised 6/5/2006 to reflect company name change from Sprint to Embarq.



Embarq Florida, Inc.

GENERAL EXCHANGE TARIFF

Section A5
First Revised Sheet 39

d.

By: F.B. Poag Cancelling Original Sheet 39
Director Effective: January 1, 1997
CHARGES APPLICABLE UNDER SPECIAL CONDITIONS
G. UNDERGROUND DISTRIBUTION SYSTEM - SUBDIVISIONS (Cont'd)

Temporary facilities of aerial type may be utilized during the initial construction stages of the
underground distribution system to meet the immediate requirement for telephone service.

The distribution system will be constructed with suitable material to assure that the applicant
will receive adequate telephone service for the reasonably foreseeable future.

Any damages to the lines, equipment or facilities of the Company caused by the customer,
sub-divider, builder, developer, their agents, or representatives shall be repaired by the
Company and charges associated with such repairs shall be paid by the customer, sub-
divider, builder, or developer.

The Company will install the underground distribution system at no charge to the applicant
except that the applicant will be required to provide conduit of suitable size for the entrance

facilities at multiple-occupancy buildings.

The entrance conduit will be terminated in an accessible space of sufficient size to permit the
termination of the entrance facility. The space provided must also be equipped with grounding

facility.

A cash deposit may be required as a performance guarantee. When the deposit is necessary,
it shall be the difference in cost of the facilities requested and the facilities which the Company
would normally provide. This deposit would be equated on a pro rata basis for making
quarterly refunds during the first five years after the construction compietion. The refund
amount would be determined by multiplying the quarterly increase in

Tariff page revised 6/5/2006 to reflect company name change from Sprint to Embarq.
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By:

Director

GENERAL EXCHANGE TARIFF

Section A5
First Revised Sheet 40

F.B. Poag Cancelling Original Sheet 40

Effective: January 1, 1997

CHARGES APPLICABLE UNDER SPECIAL CONDITIONS

G. UNDERGROUND DISTRIBUTION SYSTEM - SUBDIVISIONS (Cont'd)

(Cont'd)

subscribers by the pro rata share. Quarterly refunds will be made during the first five years
after construction completion or until such time as the deposit is depleted if prior to the five
years. Any portion of the deposit remaining unrefunded after the fifth year will become the
property of the Company. No interest will accrue on the deposit if refunded quarterly. If not
refunded quarterly, interest will accrue on the refund- able amount at the then current prime

interest rate.

H.  CONTRACT SERVICE ARRANGEMENTS

1.

When economically practicable, customer specific contract service arrangements may be
furnished in lieu of existing tariff offerings provided there is reasonable potential for
uneconomic bypass of the Company's services. Uneconomic bypass occurs when an
alternative service arrangement is utilized, in lieu of Company services, at prices below the
Company's rates but above the Company's incremental costs.

Rates, Charges, Terms, and additional regulations, if applicable, for the contract service
arrangements will be developed on an individual case basis, and will include all relevant costs,

plus an appropriate level of contribution.

Costs for the contract service arrangements may include one or more of the following items:

a. Labor, engineering, and materials.

b. Operating expenses, i.e., maintenance, administration, etc.

c. Return on investment.

Tariff page revised 6/5/2006 to reflect company name change from Sprint o Embarq.
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EMBARQ

Embarq Corporation
Mailstop: FLTLHO0102
1313 Blair Stone Rd.
Tallahassee. FL 32301
EMBARQ.com

May 22, 2007

Mr. Christopher Cramer, Esq.
Treviso Bay Development, LLC
¢/o VK Development Corporation
19275 W. Capital Drive, Suite 100
Brookfield, WI 53045

RE: Treviso Bay/Advance Deposit

Dear Mr. Cramer:

On April 12, 2007, the Commission issued Order No. PSC-07-0311-FOF-TL
denying Embarq’s Petition for a Waiver of its carrier of last resort obligations in Treviso
Bay. In the Order, the Commission acknowledged that Embarq is entitled to pursue
recovery of its costs associated with providing facilities to serve Treviso Bay, in
accordance with the Commission’s rules. While Embarq has filed a Motion for
Reconsideration of the Commission’s Order denying the waiver, Embarq believes we
should proceed with discussions concerning cost recovery, pending the Commission’s
ruling on that Motion. Consistent with the Order, Embarq requests an advance deposit
from Treviso Bay in the amount of $806,870 prior to Embarq placing its facilities to

serve Treviso Bay.

Under Rule 25-4.094, Florida Administrative Code, and Section A5, G of
Embarq’s General Exchange Tariff, which implements the rule, Embarq is entitled to
request an advance deposit from Treviso Bay prior to placing its facilities as a
performance guarantee to ensure that Embarq will be able to recover its construction
costs. The deposit amount was calculated based on the costs of construction of Embarq’s
facilities to serve Treviso Bay, as set forth in Docket No. 060763-TL. Consistent with the
rule and the tariff, Embarq has calculated the construction costs and anticipated revenues
for the first five years of serving Treviso Bay. The anticipated revenues were calculated

+ COUNSEL

LAW AND EXTERNAL AFFAIRS REGULATORY
Voice: (850) 598-1560

Fax: (850) 878-0777



Mr. Christopher Cramer
May 22, 2007
Page 2

based on the number of customers Embarq anticipates will subscribe to its services under
circumstances existing at Treviso Bay. The deposit amount reflects the net present value
of the difference between the costs and the anticipated revenues. A summary of the

deposit calculations is attached.

As provided in the rule and Embarq’s tariff, Embarq will refund a pro-rated
amount of the deposit annually for each additional customer who subscribes to Embarq’s
voice service, beyond the number of anticipated customers used to calculate the estimated
five-year revenues. As provided in the rule and tariff, these refunds will continue for five
years after Embarq begins providing service in the development. At the end of the five-
year period, if any portion of the deposit amount remains, Embarq is entitled to keep

these funds as liquidated damages to cover its construction costs.

The advance deposit and subsequent refunding mechanism of pro-rated amounts
based on customer demand is consistent with the Commission’s rules and Embarq’s
tariffs. In addition, it responds to Treviso Bay’s request for Embarq to make voice
‘services available to Treviso Bay’s residents who wish to subscribe, while providing
Embarq reasonable protection from the risk of uneconomic losses from its investment at

Treviso Bay.

Please sign below to acknowledge your receipt of this letter outlining the deposit
and the refund mechanism and return in the enclosed envelope. Embarq is available to
meet with you to discuss the deposit requirement and refund mechanism at your earliest
convenience. We look forward to implementing a solution that considers both of our
interests. Once Embarq receives the advance deposit payment from Treviso Bay, and
depending on the Commission’s ruling on Embarq’s Motion for Reconsideration, Embarq

will begin the construction activities necessary to make its services available to residents
of Treviso Bay.
Sincerely,
Susan S. Masterton
Treviso Bay, LLC
By:

Name:
Title:

Sanjay Kuttemperoor, VK Development Corporation

Cc:
R. Scheffel Wright, Young Law Firm
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June 4, 2007

Yia Email and U.S. Mail
Susan 8. Masterton, Esq.
Embarq Corporation

Mail Stop FLTLHO0102
1313 Blair Stone Road
Tallahassee, FL. 32301

Re:  Treviso Bay — PSC Docket No. 060763-TL

Dear Ms. Masterton:

I am in receipt of your letter dated May 22, 2007, regarding Embarq's request for an
advance deposit relating to the facilities Embarq is required to provide to serve Treviso
Bay. Needless to say, Treviso Bay Development, LLC ("TBD") is su:rpnsed at Embarq' s
request, and believes the same is misplaced for the following reasons: -

1. Your letter states that the request for an advance deposit is consistent with the
order (the "Order") issued by the Florida Public Service Commission (the "PSC") in this .-
matter. The PSC in its Order requires Embarq to provide service at Treviso Bay. The - .-
Order does not include any finding that any advance deposit is required by IBD as'a - ..
condition of Embarq complying with the Order and providing basic local exchange
telephone service. Further, the Order does not contain any finding that any speéi'al
construction is necessary or that it is uneconormc for Embarq to provide the requued RS

services to Treviso Bay.

2. You reference in your letter Section A5 of Embarq's General Exchange T anff(the SRR
"Tariff") as authorizing the requested deposit. On its face, this section is not applicable . ... &
to this matter. Section A5 of the Tariff applies to "CHARGES APPLICABLE UNDER "~ : =

SPECIAL CONDITIONS," and Section G of that Tariff addresses the ‘terms- and, S R
conditions applicable to "UNDERGROUND DISIRIBUI‘ION SYSTEM

SUBDIVISIONS." As an initial matter, there is no special construction of fac111t1es at e

issue in this case; underground construction is the standard to which Embauq is required © RPN

to build in any event, and the facilities to be installed and constructed by Embarq are.

those that Embarq would otherwise normally install. Additionally, even if this tariff were -« .-~
applicable, it would only authorize a deposit equal to "the difference in cost of the = .
facilities requested and the facilities which the Company. would normally provide"
There is no difference between the cost of the facilities requested and the underground -~

5150 Tamiami Trail N., Suite 207, Naples, FL 34103~ -.

P: 239 649.5300 4 F: 239 649.5900 . L S ,
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Susan S. Masterton, Esq.

Embarq Corporation
June 4, 2007
Page 2 of 3

facilities that Embarq would normally p10v1de Embarq never suggested that special
construction would be required to provide the xequested service at Treviso Bay, the PSC
has made no finding that any special construction is required in order for Embarq to
comply with the Order, and no special construction has been requested by TBD. Further,
the tariff provision refers to the deposit as a "performance guarantee™ and, as explained
below, TBD has fully performed its obligations relative to the requested service.
Therefore, Section A5 of the Tariff is inapplicable in this circumstance. '

3. Your letter further references Rule 25-4.094 of the Florida Administrative Code
as requiring the requested deposit to insure Embarq recovers its cost of construction.
Embarg's characterization of the deposit required if Rule 25-4.094,  Florida
Administrative Code, applies is incorrect. First, this rule states that the deposit is to
guarantee performance by applicant. This rule and deposits contemplated under it are
thus intended to guarantee petformance by the applicant (Treviso Bay), but they are not
intended to guarantee revenue for Embarq or guarantee that Embarq will recoup its
investment in the facilities. Second, IBD has aiready performed the necessary actions .~
required of it for Embarq to provide the required service. 'Embarq has reviewed and
approved the plats furnished by TBD, and TBD has granted to Embarq the appropriate -
easements relating to the installation of Embarq's facilities. Therefore, no deposit would
be required to guarantee IBD's performance under this rule even if the rule. wete’
apphcable as TBD has already satisfied its obligations. Finally, this rule, if apphcable )
requires only a reasonable deposit to guarantee applicant's performance. We.do: notf‘-
believe Embarq's request is reasonable. - Per youwr May 22, 2007, letter, Embarq 1s,1_
unreasonably and unploperly requesting a deposit guaranteeing a return to Emba.tq of -
Embarq's estimated costs in installing, construction, and otherwise prov1d1ng the serv1ces S "

ordered by the PSC.

In summary, Embarq is currently subject to an enforceable order of the PSC to prov1de AR
the required phone service to Treviso Bay and must comply . W]th that ‘Order, and
Embarq’s asserted reliance on its tariff and PSC Rule 25-4.094; 'F.A. C.,is mlsplaced} SR
Although TBD expects Embarq to immediately perform as ordered by. the PSC without - "

further delay or posturing, IBD may be willing to consider and respond to a reasonable'.f SRR

request by Embarq relating to Embarq's construction and  installation of ‘Embarg's -

required facilities.
provide any deposit for the reasons stated above and 'others, TBD may consider

To that end, and although TBD does not ‘believe it is required to =~ -

discussing a reasonable deposit w1th Embarq in ozdez 10 settIe thls mattel and avo1d_ Sl
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Embarq Coiporation
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further unnecessary delay and litigation. . If Embarq is interested in dlscussmg thIS option,
please contact me so we can begin such discussions.

Zé;’ e e T

Christopher W. Cramer, Esq.
Corporate Counsel

Sincerely,

P

ce: Sanjay Kuttemperoor, Esq. via email
R. Scheffel Wright, Esq. via email
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EMBARG
Embarq Corporation
Mailstop: FLTLHO0102
1313 Blair Stone Rd.
Tallahassee. FL 32301
EMBARQ.com

July 27, 2007

Mr. Christopher Cramer, Esq.
Treviso Bay Development, LLC
c/o VK Development Corporation
19275 W. Capital Drive, Suite 100
Brookfield, WI 53045

RE: Treviso Bay/Advance Deposit

Dear Mr. Cramer:

In response to our discussions concerning Embarq’s request for an advance
deposit prior to placing underground facilities in the Treviso Bay subdivision, Embarq
has simplified the deposit calculation and related refund mechanism from what was set
forth in our May 22, 2007 letter. Originally, Embarq requested a deposit of $806,870.
Under this revised approach, Embarq has reduced that amount to $685,631. This number
contemplates a simplified and objective refund mechanism that will ensure that the risks
and benefits of Embarqg’s construction of underground facilities to serve the future
residents of Treviso Bay are equitably allocated between both parties.

Embarq calculated the revised deposit amount by first determining the number of
Treviso Bay residents purchasing Embarq voice services required to break even on the
estimated cost for the Embarq facility construction at issue here. The deposit computation
then subtracted the reasonably expected number of Treviso Bay residents who might
purchase Embarq voice services, given the existence of the agreements with Comcast for
data and video services and the availability of Comcast’s voice service. This difference in
customers is then used to compute the unrecovered cost of the prospective newly

constructed Embarq facilities.

Susan 8. Masterton

SENIORCOUNSEL

LAW AND EXTERNAL AFFAIRS REGULATORY
Voice: (850) 599-1560

Fax: (850) 878-0777
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applicable refunds, yielding a unit cost of construction value for each customer in excess
of Embarq’s projected demand who subscribes to Embarq’s service. (These calculations
are reflected on the confidential spreadsheet attached to this letter.) Embarq will provide

the refunds annually and include applicable interest.

The deposit and refund mechanism described above fulfills the Commission’s
guidance in Order No. PSC-07-0311-FOF-TL that Embarq may use “the tools that may
be traditionally available to it under other existing rules in addressing the alleged problem
of uneconomic provisioning of service.” Embarq’s approach is fully consistent with
Rules 25-4.088 through 25-4.097 relating to developer requests for underground
extensions (which in Treviso Bay is the exclusive method of providing wireline service).
Specifically, Embarq’s approach complies with Rule 25-4.094, which authorizes Embarq
to require advance deposits as a condition of providing service, and is consistent with
Embarq’s implementing tariff, found at Section A5, paragraph G. -

By entering into contracts for the provision of the data and video components of
its residents’ portfolio of services, while concurrently requesting Embarq to place
facilities for the provision of voice services to these same customers, Treviso Bay
essentially has held itself out to act on behalf of all future residents of Treviso Bay for the
procurement of these facilities and services. Accordingly, Embarq must receive an
affirmative response from you to this letter no later than August 13, 2007, for Embarq to
timely provision the services you have requested. If Treviso Bay declines to respond by
this date, or refuses to pay the requested deposit, Embarq will have fulfilled its
obligations under the applicable statutes, rules and tariffs regarding the provision of

services to the future residents of Treviso Bay.

Sincerely,

Susan S. Masterton

Cc:  Beth Salak, FPSC (confidential attachment filed w/ Commission Clerk)
Patrick Wiggins, Esq., FPSC
Sanjay Kuttemperoor, VK Development Corporation
R. Scheffel Wright, Young Law Firm
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Attachment 7
Treviso Bay Deposit and Refund Calct - Redacted
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assessnent thereof incildent to such
installetiony, replacement of exigting
facilities, for the purpose of agsis
the Commission in the promulgation of
such ressonable rules and regulations
governing such policies, programs , and
practices as may be necessary and proper.
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Hearing Roem
Public Serwvice
Tallahasy

: Met pursuant to notice at 9430 ‘A.M.

Before: JESS: YARBOROUGH, Chairman.
WILLIAM H., BEVIS, Commissioner
WILLIAM T. MAYO, Commigsioner

APPEARANCE 3 ;

for Florida Home Buildexs Association, Intervenor.

NATHAN H. WILSON, 819 Jacobs Budlding, JackﬂGnVilieﬁ

Florida, representing Southern Bell Telephone and

Telegraph Company.

D. FRED McMULLEN, P. O. Box 391, Tallahassee,

Florida, representing Southeastern Telephone Company.,

Pl Ur ADMINISTRATIVE SEGS




EDWIN L. MASON, 129 -West Jeffergon Street

see, Florida, representing United Telephone Cotipati

Flovida.

generally,

LEWZIS W, PETIEWAY, General Goupsel for the '
sion, 700 South Adams Street, Tal;dh‘iﬁge5 FLOridé
appearing on behalf of the Commission. 5

WAYNE FREEMAN, 4515 Monteclair Road, Oflan

appearing on behalf of Winter Park‘Telephaﬁé'aq
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CHAIRMAN YARBOROUGH

o order,

D

[3E- ")

MR, PETTEWAY: The Florida Public &

mission has set this time and place for

hearing in Docket 69246~

Eﬁsﬁgz;t e §

sidering sdoption of ¢

governing residential telephor
wilong .

All objections to said proposed

considered at this hedring.
Ve are ready for Appesrant
CHAIRMAN YARBOROUGH: We w

STCLE .

MR, ODOM: ¥. Perry 0Odc

Tallahasgee, Florida, x p§é'

Florids Heme Buildexs Agéqqia

NR. WILSON: Nathan H.

Building, Jacksonville,

Southern Bell Telephone and Te

MR, MeMULLEN: D, Fred MeMullen, Py 0. 3‘92:'.39'
Tallahassee, Florida, representing Southeastarn
Pelephone Company.

MR, MASOW: FEdwin L, Mason, 129 West Jefferson
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Street, Tallahassee, Florida, reprasenting United

o Telephone Company of Florida.

MR, ALEZANDER: Donslid &. Kiexw
sdams Street, Tellahaases, Flordda, f@r.yhgvf

Staff and the public genewally.

Commilagion.
Mit, FPREEMAN: Wayne Ffﬁﬁﬁaﬁg_éﬁ
oriando, Flovida, on behalf of

Company «

and then after he has gone t

wim for interrogation by the pa tias;
& pas

HAROLD E. EEEES;

having begn prodused and fivstr duly swoto a8 & witnesgs on

s1f of the Commnission ceatified as follows:

[

CHATRMAN YARBOROUGH: Give us your name , addregss

and vivlal



rapide at 2145 Avmat-mad Rord  Tallshassee. 1 au
suployed by the Florvida Puly

I am presently serving &s Director of its

CHATRIAN YARBOROUGH: Before

Mr. James, the thought came to me !

town, the
area?l Woulda't you £

in these regulaitions ;

sxpense could be &
diction without ra
THE WITMESS:

My, Chairmaen, batween

the proposed rules contemplate ehat any &

cost shall ba rvecovered. That, of course, ils ab
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fFrow the colephone rules or the premise chat at thie
3 ﬁeasurable cost di

a
[33

wime Chere are

pGInAt in
8o it aents

gntials spvolved. o ma Gh
cegtion 1 plresdy afforied zhyaaghX£ é"
cules for Ehe éiﬁfexeﬁsiai agst‘£9£7"
gince thele ave powe iR e #ﬁiépﬁﬁ

peededs
s TIAT

YARBOROUSH

’,Kaﬁafmﬂkﬂng 1£

iﬂEJW$§ﬁ$SS; vag, sl
‘Mx@'ﬁhaéﬁﬁaga

aderdele 48 8

=
she citizens 139403

on €O

muwiﬁipalityﬂ

1 think whﬁﬁ:ybu

& o ciny ahﬁuiéﬁ“t ng

deped &%
warth.aﬁw

1 ho dollines

consi
40 or 39 wil
gud have 1y bhorne by e

MR . ?ETTEW&?: BAx
i . Chalzmails tebone B8Y that th



2a buefore bhe Caommigsion a8 & result of y@sﬁ@xd&y‘

bhesting end would net be iovelved Jn chis particular

S0 5 >

sttuabion.

VIRMAN YARBOROUGH: rrocaad.

pIRECT EXAMINAT LOH
g ME, PEITEWAY:

] Wr. Jemes, will you take the jpiige

"

rules and the aX¢ eg&&nnﬁ and discuss. fsrlt

partisuler rulés’?
&, Vag, i1

Reagponses €O the

have been entered hy ooly tWo D

phragse of eho docket. That: wa d ba ba

Dompany

rivet, Lebl @&

have besu entered by the Wintex park Te

& 5

{n thelr response conglats of & saries ©f numbe

graphs which are not speeifically ldentified with &

53 spioular v le. % have antenptad L0 ratate thuge

po the particuiar rule o waich they appa&v to

2

ne directed and T will digeuss them On ghat basis.
Pirst, both vespondents have pakan the position

s+ there is an abgence of spy nesd for £he promuligation

)
5 N e
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states that it plans o conTiT
buried distribution facilities where econcmigaliy}fggsibiég;~‘
and whers no overriding practical objectilon exists s

or without the proposed vules.

policiss end programs of the SQfﬁral
provide for underground telephone syst
that ghe lupogitien of the grﬁaéééé #&‘
administrative burden on the compéniles
on £ile with the Commission ave suffic

the mams pUTPOBE.

Fixat let me say that & ﬁécifiéﬁ o

te the nsed for vules on underground g

the scope of goafl ragponsibilicies br;&uﬁh&f'fy.'

regerved to the Tommissionsrs., I might say, ﬁﬁ“?§335
that 1f the practices of the several cempaﬁ@ﬁ@ a?gAQOﬁw'
sistent with the existing provisioms in thelx tafiffs,
owr examinstion of those tariffs do pot indicate to us

that they are uniform among the companies nor or thay

consistent with the vequirements of these propoged rulss.
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Accordingly, it would appesr that scome guldelines zave

desivable to insure uniform and consglstent ttaatmeatvb&‘

7 acceorded to all pegments of the public.

Now with respect to Rule 4~1, ¥

phone Company in Paragraph 2 of the£v 
that the proposed rules purport to é??;.

"applicants, ” that is developers of a ne

applicents at isolaped 10cati§#ﬁ,7
not be justified but that s o

a compact area such as & subdivieion

ratepayers,

The minimum of five or more which has baen
suggested is without objection although 1t is legical ot
assume that a greater number would normally be fivelved ,

The developer option was »rovided inm the electud

ernles bacauyse of the existing differences in the welative
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costs of underground versus overhead sys.coms hatwean tma

clectric and telephone systems, that is at this poin

time the

electric systems in Floride is approximst

wish to commit £or tha pr,f’f?w'

Siuce undec normal co‘d

is that the daveloper Would‘
The ex :eption im A«l ngth
Rule J, affordﬂfpxntectiqn‘ég
underground instéllafiﬁn co&ts:mﬁy;ﬁ_

give.

With respect to Rule C=2 which e
of Appendiz B, the Winter Park Teiephon
groph 6 of thelr response states that in their

area developars do not prepare all the nroperty'in”'

divigion in advance of copatructlion; that constxucti
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ading of the building lot is nut accompiishe

constructlon on each lot is about to commenc

such conditions reguire, from a practic
separate twip and separate Inst

facilities for each building

Ve agree

prctection*againé

Winter Park also in P

states “The praposadiRu,es,pukpqxﬁ,t

extensgions of telephdne‘diétiihqtiQQAI
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regidential subdivision’ shall be made underground,’

Unlese there is something

of the langusge in A~1. No specific obje

cated and no response gppears to be

Now with respect to proposed R

on Page 3 of Aﬁpendix B, in Pavag
which we previously discugsed, u
entered Lo the need for any ¥ 1‘

of "economic feasibility." W

against any ekcessive cost o

the language une

protection: |

an~amauntvﬁ

is é;véfded through Rule G,
Also with respact

United sugga#tsrthat the Ui

ghould 1g run‘into difficult:

ox other unusualfcbnditiaﬁé-

tion cost, they suggest ad,iﬁg

the word “applicant" which.eppea‘

requived by the utility . . " et cetera.




The zantive vule would read as followse
utility shall install the underground telephone dis

bution system et no chaxge to the appllcant; exce

the applicent ghall be Tequired to ¥

foxr excessive cosis

by the utility to fuxnish suitable ¢
ment of service entrance facilities
buildings, which shall be requi

gions.e

wasagxga;ﬁhaﬁwthe utiiity should

to protegtioniagainét extfeme condl
require éxcésain'gaﬁétiﬁctioﬁq"
was considered in developing ehis- pro
accounts for the 1ﬁﬁg§ggé in Rule J v
provides thé:né&e5§ , . e
I might add further
existing 1anguage7bes:a_@i§éd?é
would have the effect nf.t"
or reference to the Cbmmissian-fgdm"
applicant who would not normaliy‘b
Commission regulations and his righ
Also with respect to Prop
Winter Park Telephone Company poinﬁs'Qu

cariffe of the cempany provide for a gingle mon-racury
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charvge of $10 for the ipstallation of buried dreps. The
company In Pavagraph 7 of their response objegets to the
elimination of chis tariff charge, statiug that it s

unjust and unreagsonable fo eliminate this revenue in the =

absence of an off-setting increase in other rates an
charges,

As we stated previocusly, testimo
introduccd by various company witnessés in
the effect that the cost of installing nh&

phone plant ig, on average, comparable. with

sions which demonstrate that in many inst
of installing the underground system is 1o

comparable overhead.

Now with respect to propoged Rule F wh *h'
appears on that same page, United suggesis ﬁﬁ&ﬁ:th”

language in Rule ¥ allows an interpretafionvw icﬁv
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could unreascoably and impreacticaebly require replacing
with burlsed or underground cable and existing serial lead
when such lead was being rainforeced or was undergolng some

obher einiliey modification.

in Rule P was discussed in coneiderasble detall at the.
September staff-level conference, the guestion being
resolvad was whether the plecement of the plant exsgﬁainn
from the existing system to the subdivigion shaul& be
governed by economic ox agsthetle congideérations. It s
not the intent of the propoged rules to lgnore thél‘:
considerations involved and we suggest that clarifi
will be provided by deletimg the word "underground' which
appears on Line 3.

That, I mig t add heve, is consistent witthhe
suggestions which were made at the heaving yeStazday'wﬁﬁﬁ‘”
respact to the electric utiilcies.

The next refewvence iz te Rule G which gtarts at
the bottom of that same page.

The Winter Park Telephone Company in Paragraph
3 of their response states that in their service axes

chere i not a uniformity of need; that in many ingtances

many subdivision lots are surveyed but nof sold whete

immedilate or sarly conetruction and in numerous cages

remaipn vacant and unimproved for monthe or even years.



30, na set Forth in Paxsgraph & af chelyr vegpouge, &
bullder may plan a number of homes but starts eongtruction
on only a few and defexrs staxt om the zemainder wntil the

sarlier ones are complated.

The concern here is evidently that the COMPANY
may be required to incur an investment In excess of
that which would be supported by the immediate or near-
¢erm revenues to be generated or in excess ofvaxaaixqu;reé
ments., we agree that a utility is entitled to such prb?"
tection in the interest of all other gubgcribers and’ E
suggest that the advanced deposit requirement-pxoviéi;ﬁa
seﬁ‘aut in the language of Rule G provide adéquate;sé g
guards . k -
aAlso in connection with this same rule Uni
takes the position that the accounting prOceduxea n1¢,
gary to insure a quarterly returm of the deposit le
extretely dnvolved, excensively costly, and unduly b
some, end that the cost to the utility in maiotain
accounting would outweight the advantage ofvthe.dqpé'v:,-
and they have alternatively suggested that the dépoaiﬁ

refundg be made at annual intervals.

The staff hae no strong feelings either way

other than to suggest that if refunds a¥e o be made
once & year, consideration might be given to requiring

t..e payment of intevest on the refundable porticn of the
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deposit. Sizmce no other objections have been entexed Lo
the wule, an altevnative might be to vewrite the rule

to provide an opticn., if returned guarterly n@.iuﬁareat'

nead be paild, i1f refunded annually iIntevest would be paid
at a rate of whatever is presgecribed on the refundabils
portion.

The next Is proposed Rule H vhich appears on *'
Page 3 of Appendix B. The Winter Park Iéiephcne¥ °"
states that it is an invasion of mendgement diScr 
require joint use of trenches as proposedyin Ruile

As we view the language in thisipfoposé
it does not require the use of jolnt trenching in.
instances but only when the conditions specified”
rule are satisfied. The primary consideration hera,
course, is economy, What the rule says, in efifget; dg"
that if the company can install its undexground Syétgv;
more economically with joint trenching, and without:

sacrifice to service or gafety, it should employ thet

practice. It seems to me that in the intexest of-keéping

the cost of service as low as possible, each ﬂtiii\?gh

a basic responsibility to its customers to take a&&a_t‘ge_

of any economies availlable to it. |
The last exception which has been filed has

baeen Filed with respect to Rule I-2 which appears on

Page 5 of Appendix B aud it has been enteved by the United
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Telephons Company which has some difficulty wich the ruls

waintaining that compliance with the requivemenis of EHe

Tola would be extremely sostly and virtually uncont®ollabils
after the establishment of jointly used fascilitiss anﬁ

that without computerization it would be difficult, if

not lmpracticable and unreasomable, o mafntain the
separate records for underground as requited by Ehis

saciion.

The nature and extent of the zecord keeping to -

be required by the rules was, quite naturally, e matta
concerxn to the companies and was reviewsd in gome o

at an accounting coﬁference held in Tampa last suﬁm&ra
Subgaguently, the Commission's Accountinghﬁepart‘

pared a memorandum on the subject which weas i&sfeﬁ
companies at or about the time of the staff-level ﬁéwfgxn'
ence held in Sepgember, inviting their reviaw, comménn5~-
and objections. While no serious cbjections were ’ i
several of the responses request a clerxification éﬁdv
Accounting Department hes since prepared a second memoran-
dum which provides a more detalled explaration of record(
keeping requirements. I have a cony of that wetmorandim
and I belleve that reference is some of the language
get out fn thet memorandum will indicate that compliarice

with the rule would not be as burdensome as the objection

weuld appear to indicate,
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I don's kuow whether thess have besn diatiibute

MR, WILSON: They were last distributad abaat‘ v 

four days ago.

A (Cont'd) Them I presume all of the coﬁé&hiéQ;f
have copiles of it, H e
In the first pext of the mémerandum it
that the acoounting data required,by,this'mémgr
intended to provide a trend.aévtc“wﬁetha:mconﬂt 
mainteﬁaycg“diiferéntial cbsﬁ'be”waen:" '
ground é&yﬁamS'is inéréaéiﬁg; d §re,v'

conskant

at memorandum, the language reads as

”@hé'nptm§1fal'uﬁul tion of cost tc-eééthompﬁn'

as T understand it is standaxd practice with the compar

and would imp,se>nO'unreésonable'burdene
compg  e:yQLrediabussIOn of &

were £iled?




linesg a## to nolse on a telephonz 1ina?
THE WITNESS: Yes, siv, there iz, but the pre-
else tolsvances or distances which are involved I

cannoll answaxr .

CHAIRMAN VARBOROUGH: ILet me ask you ghis
question. Whan you go in and trench individualily,
is there any depth or width between a telephons and
power company golng into a residentiael area? :

THE WITNESS: 4 power cable 1s uswally deéper,
yes, 8i¥. I bellieve it is 36 inches. That's subje
to verificaticon but I belleve that is correct.

CHAIRMAN YARBOROUGH: To go back to théjdepés
We regul®e 3 290 to be paild &% {adewagd un»agpqgi 5

beglnniug f2om the tive the degaqlly i¢ put ap. If;f

may be up EwD weeks beforxe it is installed. It mﬁst

be there. for six months.

THE WITNESS: A wminimum of siyx months, ygs,‘s;ré

CHAIRMAN YARBOROUGH: You stated if rebated
annually the interest must be paid 1f it is there
six months and returned in the ninth month, no
interest would be paid for the ninth month?

THE WITNESS: The only two alternatives which
have been suggested here, Mr. Chairman, the oue n
suggested by the rule which is a quarterly refunding,

and the alterpative suggested by United is annuglly,




529

3¢ I would presume we would eithar go with one ox
the othar,
CHAIRMAN YARBOROUGH: One final quastion. You

etated overhead and underground acae about the sanme

cost. When you say "wunderground,” you mean inddvidual
wires going into a residence. You don't wesn pergon-
alized underground cable as compared Lo overlead?

TEE WIYHESS: I thiok that the - ag I raecall,
the exhibits which were submitted and made & part:b
the record were concerned more with the distriﬂuticn~
system itself rather than the service dzops going:
into the individual residences.

CHAIRMAN YARBORODUGH: Mr. Odom.

MR, ODOM: Mr, Chgirman, membars of the Comm
sion; I just have one question and then I‘wﬁuié,l
to make a statement. ~

CROSS EXAMINATION
BY MR. ODOM:

Q Mr. James the question with regaxrd to what

>

Commiesioner Yarborough asked you about the payment: of -

interest of 6% on deposits, is not that payment of
o deposits the customers put up rather than'dapos@té.ﬁﬁgf
subdivider would put up?

A Under the existing rules I think the deposit

requirements the Chairman wag discussing would be the




normal deposit veguirements inm compectleon with the

e vecsives, wharther slectric, telephouns or whatever,

Q 5o that would aot be applicable in xeg;rd 1f;

the situation we had here regarding new installation:

deposits contemplated under Rule G, is that coxrect; t

the interest wequirement --~

‘& The depdeit reguiremen

MR, ODON:
I would like ¢

with #espect Lo soume

Fi:stﬂl'wﬁu d 14

that United Tele

statement that homwe bu




the absence of any need for rules. I cgnnet {in

such 2 statement made by any of ocur witnessgs,

who responded to the Commission's oxdex are pre

installing underground sexvice at no additilonal

charge billed to the homeownar, He wgnt‘fh 

be summarized. . . and then e statement wae quote

degthetie duty, it is the policy of Undted T

Company of Florida to place telephene distribug

The zeneral effect of this policy results in mog

new investments being in underground service.

tainly those steps which can be takeﬂftopimp

the physical appearance of the community are worth

while and United expects to continue £o shave with

the public and other businesses In the cost of

aesthetic improvements,'



Mr., Shimbexng commended United for their position
amd their policy buib nowhere in the testimony of My

witnesses do I sse where we acknowladged the absende

of any need for rulss and regulatlons, As a matien
of fact, with the testimeny f£iled by the interveadr,
we attached proposed rules on telephone underground
extensions, obviously indicatiang to the Commission
that we Zelt such rules were necessary.

I am very pleased thet the staff, I think,
followed cur rules as a guldelime. It didyfurnisﬁ 
a good working vehicle and a guide for the sﬁaf‘
use in presenting rules to the Commission. 'We cezf;
tainly feel that rules ave necessary for thé wake o

of uniformity, for the sake of reasonableness asg

between developers, to avoid discriminatory practiﬁ#}

but most Important of all for the sake of the
Qommission's application to the public, to see to .
it that this 1s done in a reasowably and orderiy
and uniform fashion.

So I cannot agree with that scatement médg-in[
United's objections. ‘ :
Wa feel on the question of excesgive cost

that Rule J ig certainly adequate to take care of
the sitwation and if the rule is amended as United:

suggested, it would create untold disputes as betweeﬁ‘




on whai was an

o delete, and Mr. Jamss 8

suld be impossiblie to ramove the word wnderground

which vequived that the connaction frown the existiag
colephone distribution system tothe undergyound
sveten installed when the apvlicent’s subdivision
shall be mada underground., Unlied cobjected Lo

ghat because they sald 1t would allow interpretation.

)

with regerd to replacing existing evarbhead with

&

mderground . I submit that is =2 strained and Impros=

bable interpretation of the rule,

The proposed rules im A-1 indicate at the out eﬁ
chat the extensicn of telephone distributiom Lines
o atl structures within 2 new subdivislon, So ve

ave not talking about converting. Conversior 1s,

however, touched upon im Rule H-1 which says "go. the.

exuent prachbicabls where existing aerial faclilities
retired and vemoved from service, replacement Wiiic;
he made with underground comstruction whenever
sconomically feasible.” So H~3 is the only one
concerned wirh conversion and I gubmif it would be

improper, and I guess this is ons place where L do




disagree wis 7 Sme 8 at 4t would be impropay
" from Rule F, That

va in keeping with the tastimény.

of the companies and I hope to be the wishes Gf’fﬁ?:x
Commission, that these faciliries should be instalﬁe&
underground, including the connection to exigtifig
facilities to be put underground .. That does not

deal with rveplacement or comversion,

Regarding the return of deposits, I think ﬁestiwff

mony on cross-examinatlon clarified thie, that the
5% does not apply in this situation. We feel ﬁhit’
the developer 1f he is required to put up his mé]ey
ofteuntimes has to pay very high interest. Congﬁ;ué¥
tion funds, as you know, are much higher, We'éliln
know that construction costa are higher andvaxé
going higher all the time. Nevertheless, if the
developer has to borrow money &t 6, &8 or somsgtimes
10% interest, and it has been higher than that lat
then that money should edther be returned quaftér;ys
and the additional bookkeeping involved would not.’
be that complicated because most companiles thé sise
of United do have computerization. I understand
United is golng into this computerization now, &9
the cost of doing this would not outwelgh: the bene-

£it. ILf they want to keep it for a year, then we




feel wery strongly thai they should be
pay intevest aot at &% but at the rave

has to pry. Ve feel if an gltexnative

the rule, we feel that the rule ghould

they keep it on an annual basis they must pay i
est at the rvate being paid by therdévéicpex' .
MONSY o ‘

One final thing with regard to

‘it that all feasible economies are practiced
the testimony, I know, that was offersd :
in€ervetior, and particularly the te

 Willaxd Bryant, who is @ nationwide authg

this £ield, indicates that the joint use of tre

is one of the econcmies which Has pzéven £o

 éteét benefit in btiﬁgihg the gost ©

be it electric or i‘:év’lepﬁo @, down -over the
The vesti ény_indiéétéavthat ma'

notvavailing;theméelves of7fh"s:now"ﬁ,

Commission has the re‘sponsibiri:ty T

they do where economically feasible a

urge the Commigsion to retain that in the:

requirement/of yeint use trenching. i

The record keeping and accountingfisfeséentia
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n

in ovder to keep the Commission advised as U0 wheg

8 i

they are doing and the economies they sxe Eollowing.

S0 in summary we feel the wvules as propoysd
in the last tendered order should be adopted}bylthg
Commission without any further change .
MR, PETTEJAY: May 1 ask you a quastion, M. -
Odom? "
Mr. Odom, if interest ig required, would you
object o a2 provision that the interest rate shel
be the prevailing prime rate of interegt at tha ﬁiﬁg?
MR, ODOM: I think I have to go along with |
that, Mr. Petteway, since it is a comron practice.
In gctwality, in all candor, many times developars
must pay much more than prime rates but I couldn't
object too strongly to that.
MR, PETTEWAY: I can see some problems in pa?iﬂg

the interest rate some of Lhe developers now pay.

He might not be a pood risk and have to pay:a,h.g'ef 

interest rate, Then agein, the intevest rate that

he pays on mouniles, that would lead into many proble@s
MR, ODOM: It would. I cam see that. .
CHAIRMAN YARBOROUGH: Mr. Odom, we would

appreciate any cooperation the Home Builders Asgo-

ciation can give us to keep from cutting  cable,

MR, ODOM: Yes, sir., I did stress that point at
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the annual convention when we were discussing b
hearin

CHAIRVAN YARBOROUGH: Mr, Wilson,

MR, WILSON: Iifr, Chalrmsn, Southexn Bell d4id
not take exception to the rules as fimally disgx buﬁéd-y
and we concur in Mr, James' advice to you today. vWé |
have not teken exception because Wwe belisgve the
rules wequire us to do what we are already doing.

In nev gubdivisions in Flowida Southerp Bei;
is going virtually 100% to buried sevvice with mo

direct charges to the builder or owner,

During the past three years over 90% of &l

cable hag been put underground., Our geal ig

the people service with-out-of-sight plant,

can. 8o I concur inm the Commission Staff's recdn
mendations.

CHAIRMAN YARBOROUGH: IHow about the conversion

MR, WILSON: That's anothexr ball geme.
be back on that,

MR, MeMULLEW: Mr. Chairman, Southeastern :
no exception teo the rules as proposed and I havg;ﬁx
gquestions to ask of My, James,

CBAIRMAN YARBOROUGH: Are you all puttdng tios e

of your new subdivisions underground?

MR, McMULLEN: I think so, yes, sir,




CHAIRMAN 7ARBORQUGH: Mr. Masons

Vi, WASONT United aiso iz putcing mearily THA%
of ite pew construction undevground and this wag
recognized by the witnesses, heuce the statement
in the United exceptiong thai the Floride Buildé?é
witnesses had acknowledged the absence of tﬁe,ﬁeg&
since this was being done. I am not geing to a?? 
that. We submit that guestion to the CQmmissidmvbnf'
the records.

The schednle of charges that we have»gade

exceptions to, and as explained by Mr, Jamss 'Waj':
P » P b2 5

have only this comment to make. It wouldisesm mowe .

reascnable to require the builder to reimburse the
uwtiliecy for excessive cost unlese the bui]

he felt there was some dispute, or some dispd;é
arose, let the builder under Section J come iﬁ,é
present

sion resolve it. There may be no dispute., If
builder has this obligation, and understands it ati
the outset, and it is amieably worked out, then_théréjv
would be no dispute., However, if this Is not

there it is our interpretation that each time theve
ig excessive cost that it must come in and be pre-
sented ou an individual casesbasis under Section J

and this was the reason we felt it would be gimply




teatdon of that language.
The wnext exception that we filed --
MR, WILSON: i, Maeon, would vou vield just g

minute on.that gxcepsion?

It is wmy recoilection thai in September we
digcussed the intevpretation of that pax tilculuy
ard you will weecall that it says the utility cp
applicant and it seemed Zo me the way Lt would
actually come about would be the éppligah' ﬁdﬁlj'
demanding underground sexvice, Southern Beli or
United would refuse to do it becavse of the hig
co0st, and the burden would still be on the .ap
if he wanted to achieve that and bring 4§
Commiesion, I don't think the burden would nece
agrily be on us,

MR, MABCN: Unless the Commission £11lo%w

the Commission direct it, I Just felt that for

clarification only, and that's the putpose of the

tule, so that everyone knows by what procedures«w
play the game, and it was just for clarzfi¢étidhland
submitted in that spirit, v

CHAIRMAN YARBOROUGH: I notice nome of you
gentlemen are questioning Mr. James but are making:

individuwal statemsnts,
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MR. MASON: I was going to wake these cbsggrvas

tionsg fivet, Mr, Chairmen.

With regaud to our excepticn o Paragraph F;
connectleons to the existing system, with the sug~
gestion that Mr, James has guggested, with the

removal of the word “undevground,’ in iLine 3, we'

think that this would substantially corractathaﬁaﬁ7;_‘”

We agree with him that some othey intarprétaf,ﬁn.iS 
posgible and we agree that that would be = gaéd, ‘
anendment,

Now as to the advancement by the applicant;
we simply felt that to maintain the necessary ve
for a quarterly return could concelvably becoma:
burdensome and involved. If the Commission des,Hgs“ 
to put this on the bagis of keeping the money Eox |

a year and requires some prime rate.of interes

feturn it to them and if the Commission félé'sb

inclined, o put it onm a semi-annually basis

would make it not quite 25 burdengome gs a qqarééxly.
basis and possibly eliminate the alternative buk wé’
Just felr, because it was something we have not‘beah'
involved with before, that we could become involved

and we are Looking Ffor some relief in that aree,




Now with vregerd o Pavagrvaph I and the
and report which was our last ewception, we

reoeived thiz memoramdon

Appendixz A, Page 1 of 2, mileage of outside plan
THE WITHESS: Would you give me thatrxefgte’cg¢'
again, please? ‘ :
MR, MASON: The second drafi we vécgived
few days ago, | ,
MR, PETTEWAY: Are you talking about the
ing rulea?
MR, MASOW: VYes, sir.
I have atrtached to that suggestadvfnfc
be regquired, listing the gccount numbﬁré‘én.
nanme of the company, variocus relationahiﬁﬁof ove
and uwnderground plant.

MR, PETTEWAY: I think I ought to suggest

the record that these &ccounting suggestions gre

part of the wule and I don't believa we ¢
involved in this in the rule-making process.
CHAIRMAN YARBOROUGH: Particularly with Mz,
James on f£he stand, |
MR, PETTEVAY: Yes. He is qualiffed in a numbi
of areas but he is not quelified with teférenca to
that, I think 1f there is any problem, they shoald

take that up with the Accounting Department.
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MR, MABON: I undarstood this is the ong he

reference o dn his testimony,

MR, PEITRWAY: He did

in before I knew he was going ito make it,

MR. MASON: May I ask Mr, James from an emgxng

that the records now kept would be scceptable and
vwould pick up from the time of the adoption of the:
wule, To whom may I address that inquiry? :
MR, PETTEWAY: That's an accounting recdid‘a_d
I would suggest thet you address it to Mr. Talbatﬁ;
CHAIRMAN YARBOROUGH: That would be the ful;ﬁg;;f
MR, MASON: Then I have no guasticns of'ﬁf._- Z
James .,
MR, FREEMAN: We maintain our position as set”
forth in the exceptions but we have no questidng.

CHAIRMAN VARBOROQUGH: Any other questions?

MR, PETEEWAY: I would like to make one obsaive .

tion, Mr., Chalrman.
I believe this will be my last appearancé as
General Counsel in a public hearing. I would hope

it would be understooed that I have no plans £o ge

undarground,

COMMISSIONER MAYO: I would like to make thig

gtatemant.




I don't recall in previous studies of these
proposed rules but one thing occuxred to me hede
today in regard to mavbe a self-imposad rule betwagn.

the dgusal OpRi

settlad by the Commisaion.

Has such congideration been glven to the tinz?

THE WITNESS: There is mo provision in the

existing language of any of the proposed r
chat.

COMMISSIONER MAYO: This thing occurs to
think we ought to '
way., I realize the Commission should . give
tion to a prompt settlement of such a dispute:
think we ought to have something in the rulv
makes it mandatory that we do so.

If a developer or a telephone or eleectric:

wants to get that project ccmpléted end sell ki
homes. It Jjust seems to me if we don?t‘giﬁe con
gideration o time for wesolving theSa_things,'f
the developer would find himself in the positi
rather than go the long road and take this to-ﬁhé

Commigsion for some type settlement, he will jusﬁ go
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head and take nis lump 2nd get through and gew oul.

A

THE WITNESS: That should be accoupliished, Mg

H

Commissioner, with some additional langusge i zon-

Junciicn with Rule J.
Waet my view on this situstion was, normel
the adjudication of differences between tlhg dave

and the utility would follow the informal proce

In other words, it would come in at the steff leve

and in all probability be referwed either o our
department or cur deparitment and the Accoﬂnﬁing
Department and we would attempt to Pesolie ﬁhogé
differences immediately, or as soon as we cdﬁld;igﬁj 
gn informal basdis.

If we were urable to resolve those dif
tv the mutual satisfaction of the partiss, th;

course, we would have to come to the Commissi 

usuelly speed up the process.

COMMISSIONER MAYO: I don't have any object
to the informal trentment as long as we put into
these rules scme obligation on the part of the Q# (
depariment to give it prompt attwation,

THE WITNESS: We can do that by esdditional

language in conjunction with Rule J.




COMMISSIONER MAYO0: I would siuply want eg

proteckion to both parties.

CHAIRVAN YARBOROUGH: Don't you anticipate
engineers would settle these clains?

COMMISSIONER MAYO: I would hope so,. ¥~
concarned with the time.

ME, ODOM: I too am concerned,

I think it's a very good point,

MR, PETTEWAY: I think we should‘héfé'a‘sﬂv
tion from somebody &8 to time while eve:
here.

CHAZRUAN YARBOROUGH: Does anybody
gestion as to the €ime? 30 days from receipt of
the application, do you have any commeht‘onuéﬁ
very well be too long,

CHAIRMAN YARBOROUGH: Expeditiously.

MR. ODOM: Well, "expeditiously,"

but it is also kind of“nééulous.

of word lawyers like to argue about,

I would say 15 days after presentéfioﬁ,‘ Th

would put the staff on notice that i iéw;%a w
of the Commission that settlement of this type of:

dispute ghould receive priority. I think ail pa¥tice:

will be anxious to expedite it and then the paztiecs
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can work together clesely wich the staféf gnd I
beliave virtually all of these can be resolved &

the staff level administratively but T vHink 15 @ Ge:

would be sufficient.,

MR. PEYTEWAY: Let me see if I undersﬁéﬁduthgﬂ

trend of this thinking.

Are we talking about requiring the stmff to
settle the problem within 15 days.b;,azevWé;ﬁ
about the problems of the pavty submit‘iﬁg:iﬁ7
counsidergtion withdn 15 days.

I would object to the staff béing requs

reach & decisior on it within 15 days bec

than getting this decided and
working on something else. I
reqiudve the partiesftomsubmit
decision within 10 days and then let the &
see that the staff dogs it,
Don't write it into the rules that ;h'
has to do something within 10 ox L5 ox evéﬁ;
MR, MASON: I, Petteway, may I inquire,
thet 10 days from what? When would that timé

MR, ODOM: Mr, Mason, if you would yiegld,
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really don 't think we need to put & tiwe Iimlt op

Eatl

when the pariies submit it. I guareates you if &

developer

will want to submit it immediately, That's nok -

problem, I don't think that is the problem ir. T

addressed himgelf to. We don't need to say:

they must submic it,

I do feel we should séy someéthing inyﬁéxe 

how soon the special vuling should be £ort!

I agree that the staff is busy aud I thiﬁk,f&s»e

one knows, the Commission is understaffed,

would be an expression on the part of the

thaw that's what they feel should be done,

MR, PETTEWAY: WM, Chailrman;, I don't kool 6

but omne provision where this Commisaion is requiﬁe

to act within a speecified period of time. 4g favia

I know it has never observed that statutory require~

ment simply because it cannot. These are ot the

most dmportant things that come before the Commis

COMUISSIONER MAYO: I realize they may not be,

Mt, Petteway, but we are setting rules thaty@é'hayav

are going to be helpful to the utility #nd the homa

building industry regarding some of these h&thers agid

it looks to me like we ocught to have a time olement

on seitling undisputed claims which result from this.



1f it requires additiomal manpower; that's w
should be sble to cops with,

MR, WILSONW: Mg, Chairman, I crn see both sidesy

I thisk there is‘not going £o bé & LOT 0L CaRes cﬁmlﬁgf
to vou under Paragraph J. I believe the utiiitiaé
see the intent of this Comuission.

Why not say for pronmpt oxr special ruling Whi.h'”
shall be rendared promptly. That s just to imd ‘ '
the intent of fast hahdlingo

The way it really works, if Dch Alsxandér ¢f
Mr. Wilson over there and says the Enaineeri'g,n
ment is going o recommend to the Gommissieﬁ»
you on this, we g0 ahead and close that caqéfq;
right then. |

COMMISSIONER Ma¥0G: I am only cancarnediwiﬁ»
time the Engineering Department is going to make
their recommendation from the time ir gets it

MR, PETTEWAY: I would have no problem with
seeing it gets dome promptly ox with pﬁiori#&fﬁﬁ

rie the staff down by a rule in thinge of this wsoz

to one day, ten days, fifteen days, that I think

unreasonable.
COMMISSIONER MAYO: I would like to say hare
now that I would like to suggest wa gZive it g t¥y

and if this rule proves to be a burdénm or anvunw5$ fN




B4
ime slemeni to impege on the SLEEf, we. gau
alvays velax i,

able

CHA IRMAL YARHORGHPET——&ﬂy—further comment?

Any further crogs~examination?

You gre excused, Mr, James,
(Witness exous d‘«

CHAIRMAN YARBOROUGH: 1Thig ig the silxel he‘

we have had on this matter. As soon
tan get theix

recommendation dn o ﬁhé Com

we will give it Prompt consideration,

(Whereupon the cage was submitted:and.thq
Commlssian adjourned e ) '




