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Enclosed for filing on behalf of Placida HG, LLP (“Placida”) is an original and fifteen copies 
of Placida’s Petition for Formal Administrative Proceedings. 

Please acknowledge receipt of these documents by stamping the extra copy of this letter filed 
and returning the copy to me. Thank you for your assistance with this filing. 

Sincerely, 

KAH/rl cm 
----’-Tnclosures 

6- Kenneth Hoffman 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application of Utilities, Inc. of 
SANDALHAVEN for an increase in 
wastewater rates in Seminole County, 
Florida. 1 Filed: November 19, 2007 

) Docket No. 060285-SU 
) 
) 

PETITION FOR FORMAL ADMINISTRATIVE PROCEEDINGS 

Placida HG, LLP (“Placida”), by and through its undersigned counsel, and pursuant to 

Sections 120.569 and 120.57, Florida Statutes, and Rules 25-22.029 and 28-106.201, Florida 

Administrative Code, petitions for an administrative hearing to protest the Florida Public Service 

Commission’s (“Commission”) Order No. PSC-07-0865-PAA-SU (“PAA Order”), issued October 

29, 2007, which approved increased rates and charges for Utilities, Inc. of Sandalhaven 

(“Sandalhaven”). Placida challenges those portions of the PAA Order addressing and preliminarily 

approving all components of the preliminarily approved revenue requirements and increased 

monthly rates,’ as well as the Commission’s proposed increase in Sandalhaven’s service availability 

charges (the new plant capacity charge) from $1,250.00 to $2,628.00. In support of this Petition, 

Placida states as follows: 

IDENTIFICATION OF PARTIES 

1 .  The name and address of the Agency affected and the Agency’s file number are: 

’Without limitation, Placida’s challenge to and protest of the Commission’s proposed 
final monthly rates for Sandalhaven include protests to the various parts of the PAA Order 
addressing the establishment of rate base, including plant in service, accumulated depreciation, 
additions to plant in service, land, and used and useful determinations, contributions-in-aid-of- 
construction (“CIAC”) and amortization thereof; costs and expenses, including operations and 
maintenance expenses and adjustments thereto, WSC and UIF allocated expenses; rate case 
expense, depreciation expcnse, and taxes; capital structure; and r 8 ~~~cA?~,~e4YdwlH - D k Y  E: 

FPSC- COMI4lSSION CLERH 



Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
Docket No. 060285-SU 

2. The name and address of the Applicant who initiated this docket is: 

Utilities, Inc. of Sandalhaven 
2335 Sanders Road 
North Brook, IL 60062 

c/o Utilities, Inc. of Florida 
200 Weathersfield Court 
Altamonte Springs, FL 32714-4099 

3. The name and address of the Petitioner is: 

Placida HG, LLP 
601 Bayshore Boulevard 
Suite 650 
Tampa, Florida 33606 

4. All notices, pleadings, staff recommendations, orders, correspondence and other 

documents filed or served in this proceeding should be served on the following on behalf of Placida: 

Kenneth A. Hoffman, Esquire 
Ken@reuphlaw , com 
Martin P. McDonnell, Esquire 
Martyareuphlaw .com 
J. Stephen Menton, Esquire 
smenton@reuphlaw.com 
Rutledge, Ecenia, Pumell & Hoffman, P.A. 
2 15 South Monroe Street, Ste. 420 
P.O. Box 551 
Tallahassee, FL 32302 
850-681 -6788 (telephone) 
850-68 1-65 15 (telecopier) 

RECEIPT OF NOTICE OF PROPOSED AGENCY ACTION 

5 .  Placida received notice of the Commission’s proposed agency action by receipt of 

the PAA Order through the United States Mail on or about October 3 1 ,  2007 

SUBSTANTIAL INTERESTS 

6. Placida is a Florida limited liability partnership authorized to and conducting business 
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in the State of Florida. Placida is the developer of a 41 8 unit residential development in Charlotte 

County. Placida has entered into a Developer’s Agreement with Sandalhaven dated September 11, 

2006. A copy of the Developer’s Agreement is attached hereto as Exhibit A. Pursuant to said 

Developer’s Agreement, Placida agreed to pay and has paid Sandalhaven its currently tariffed 

service availability charges for the 41 8 units. Based on Sandalhaven’s currently tariffed service 

availability charge of $1,250.00 per residential Equivalent Residential Connection (“ERC”), Placida 

paid Sandalhaven a total of $522,500.00 in service availability charges for its 41 8 units. 

7 .  Under Article IV of the Developer’s Agreement, Placida is required to pay 

Sandalhaven “the Commission approved changes in effect at the time the units are connected to the 

utility’s system.’’ Placida paid Sandalhaven the total of $522,500.00 in service availability charges 

on or about September 29,2006. Thereafter, in or about early December 2006, Placida constructed 

and installed the necessary facilities and completed interconnection with Sandalhaven’s wastewater 

system. On December 28, 2006, after Placida had paid the $522,500.00 in service availability 

charges to Sandalhaven and connected to Sandalhaven’s system, Sandalhaven filed an Amended 

Application for Increase in Rates requesting an increase in its service availability charges from 

$1,250.00 to $2,627.50. 

8. According to Sandalhaven, the basis for the Amended Application was an agreement 

that Sandalhaven entered into with Englewood Water District (“EWD”), whereby EWD would 

provide bulk wastewater treatment and disposal service to Sandalhaven through an interconnection 

with EWD’s existing system. A copy of the SandalhaverdEWD Bulk Wastewater Agreement dated 

October 6, 2005 is attached hereto as Exhibit B. Under that agreement, Sandalhaven would be 

responsible for the design, permitting and construction of the facilities, including the 
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interconnection, necessary to connect to and operate EWD’s wastewater system for the benefit of 

Sandalhaven’s customers. Through its Amended Application, Sandalhaven requested “a change in 

its service availability fees and charges to enable it to pass-through the costs of the interconnection 

to the future customers who will be connected after the interconnection is complete.”2 Sandalhaven 

also emphasized in its Amended Application that the proposed increase in service availability 

charges was appropriate: 

because the customers who are served by the 
interconnection with (EWD’s) facilities should pay 
for the cost of this ~ e r v i c e . ~  (Emphasis added). 

9. Sandalhaven’s decision to enter into the Bulk Wastewater Agreement with EWD was 

a decision made by Sandalhaven solely (or, at minimum, primarily) for the benefit of Sandalhaven’s 

existing customers. In 2005, faced with the anticipated loss of Sandalhaven’s sole means of disposal 

of its treated effluent from its existing wastewater treatment plant (due to the redevelopment of the 

Wildflower Golf Course as a residential community), Sandalhaven determined that the only viable 

way it could stay in business would be to find a new source of effluent treatment and disposal. That 

new source was EWD. The agreement with EWD dated October 6,2005 authorized Sandalhaven 

to utilize 100,000 gallons per day (“GPD”) of treatment capacity - - an amount which Sandalhaven 

determined to be sufficient to replace the capacity of the existing wastewater treatment plant for the 

purpose of meeting the demand of existing customers. Sandalhaven subsequently secured the right 

to and paid the plant capacity charges for an additional 200,000 GPD of capacity from EWD to serve 

potential future customers. 

2Sandalhaven’s Amended Application for Increase in Rates, at page 2. 

3Sandalhaven’s Amended Application, at page 4. 
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10. Sandalhaven’s Amended Application confirmed Sandalhaven’s intention to convert 

all customers (existing and future) from Sandalhaven’s existing, on-site wastewater treatment plant 

to the treatment purchased from EWD. Sandalhaven further stated in its Amended Application that 

the available treatment capacity purchased from EWD would be 300,000 GPD. Sandalhaven 

emphasized that “[tlhe anticipated developments during 2006 and 2007 plus existing customers will 

utilize all of this capacity.” (Emphasis added). Sandalhaven estimated that the costs for the 

facilities necessary to complete the interconnection and transfer treatment service from the existing 

wastewater treatment plant to EWD would be $3,076,461 .00e4 

1 1 .  On January 16,2007, Sandalhaven filed a request for authority to charge its proposed 

revised system capacity charge of $2,627.50 on an interim basis. Placida responded to that request, 

as well as to the Amended Application, by filing a Petition for Leave to Intervene on January 23, 

2007. On February 16, 2007, the Commission issued Order No. PSC-07-0135-PCO-SU granting 

Placida’s Petition for Leave to Intervene. Thereafter, on April 16, 2007, over Placida’s objections, 

the Commission issued Order No. PSC-07-0327-PCO-SU which granted Sandalhaven’s request for 

temporary service availability charges, with any new revenues collected subject to refund with 

interest . 

12. On October 29,2007, the Commission issued the PAA Order preliminarily approving 

increased monthly rates and a final plant capacity charge of $2,628.00 per residential ERC for 

Sandalhaven. Under the PAA Order, Sandalhaven remains authorized to collect increased monthly 

rates to recover costs associated with the existing wastewater treatment plant which serves existing 

4See, - Sandalhaven’s Amended Application, Exhibit “C”, Schedule: SAC No. 1, page 1 of 
2, and Exhibit “E”. 

5 



customers. Sandalhaven also is preliminarily authorized to increase its plant capacity charge to 

recover the costs for Sandalhaven’s interconnection to EWD and for plant capacity capital charges 

paid by Sandalhaven to EWD as a precondition for the reservation of capacity and the provision of 

wastewater treatment service from EWD to serve Sandalhaven’s existing and future customers. 

These costs are referred to collectively in the remainder of this Petition as the “costs related to 

interconnection to EWD.” The Commission’s proposed agency action would require Placida to pay 

a plant capacity charge of $2,628.00 for each residential connection to Sandalhaven’s wastewater 

system. If the proposed plant capacity charge stands, Placida would be required to pay an additional 

$576,004.00 in service availability charges. As such, Placida’s substantial interests are affected by 

the proposed agency action as that term is used in Section 120.569, Florida Statutes, and Rules 25- 

22.029 and 28-1 06.201, Florida Administrative Code. For the reasons discussed below, the 

proposed plant capacity charge is unjust and unreasonable; permits Sandalhaven to double recover 

for the provision of wastewater treatment service; is not justified as a matter of fact or law; violates 

applicable Florida appellate court precedent which requires the Commission to make a fair and 

reasonable allocation of the prudent costs of interconnection to EWD between existing and future 

customers; and, therefore, should be rejected. 

THE PAA ORDER 

13. In the PAA Order, the Commission explains that Sandalhaven revised its rate filing 

in July, 2007 by filing a two-phased rate proposal. The rationale for this approach was that 

Sandalhaven faces uncertainty with respect to the retirement date for its existing wastewater 

treatment plant. At the same time, Sandalhaven has moved forward and completed its 

interconnection with EWD (in April 2007). The PAA Order points out that “the parties and our 
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Staff recognized that all customers will eventually be served by the interconnection with the EWD.”’ 

14. The Commission preliminarily approved the two-phased approach for increases in 

rates and charges filed by Sandalhaven. Under that approach, it is assumed that Sandalhaven will 

continue to use its existing wastewater treatment plant for two years at which point all customers 

will thereafter be served by EWD. 

15. Placida maintains that to the extent the costs to complete the interconnection to EWD 

are demonstrated by Sandalhaven to be reasonable and prudent, such costs should be fairly allocated 

between existing and future customers. The result of a fair and equitable allocation of these costs 

would be to substantially reduce the amount of the plant capacity charge imposed on developers, 

including Placida, and future customers. Indeed, without such an allocation, existing customers will 

receive a windfall paid for by developers and future customers. 

DISPUTED ISSUES OF MATERIAL FACT AND LAW 

16. Disputed issues of material fact and law include but are not necessarily limited to: 

a. Whether the costs purporting to support the increase in Sandalhaven’s plant 

capacity charge were prudently incurred? 

Whether the amount of the costs purporting to support the increase in the b. 

plant capacity charge are just and reasonable? 

c. The facts and circumstances surrounding and the purpose behind 

Sandalhaven’s decision to enter into the Bulk Wastewater Agreement with 

EWD. 

Whether existing and future customers will benefit and receive wastewater d. 

’PAA Order, at 2-3. 

7 



treatment service from EWD? 

Whether all prudently incurred costs related to interconnection to EWD are 

required to be fairly, reasonably and equitably allocated between existing and 

future customers, and, if so, the impacts on Sandalhaven’s monthly rates and 

plant capacity charge as preliminarily approved in the PAA Order? 

If the Commission determines that it is appropriate to allocate the prudently 

incurred and reasonable costs related to interconnection to EWD between 

existing and future customers, what methodology is appropriate for making 

such allocation and what are the results of such allocation in terms of the 

impacts on Sandalhaven’s monthly rates and plant capacity charge? 

Whether Sandalhaven should be precluded from recovering any prudently 

incurred and reasonable costs related to interconnection to EWD until such 

time as service from EWD is required because the existing wastewater 

treatment plant has been retired or otherwise lacks sufficient capacity to meet 

Sandalhaven’s peak demands? 

Whether the proposed plant capacity charge is just and reasonable as required 

by Section 367.101, Florida Statutes? 

Whether the proposed plant capacity charge is lawful, in accordance with 

applicable judicial precedent, and consistent with applicable Commission 

statutes, rules and orders? 

e. 

f. 

g. 

h. 

1. 

j .  Whether, as a matter of fact and law, Placida was connected to 

Sandalhaven’s wastewater treatment system prior to Commission approval 
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of the new plant capacity charge? 

Whether Placida is required to pay any increase in the plant capacity charge 

ultimately approved by the Commission? 

k. 

ULTIMATE FACTS ALLEGED 

17. Sandalhaven’s decision to enter into the Bulk Wastewater Agreement with EWD was 

driven by Sandalhaven’s need to find a new source of effluent treatment and disposal for its existing 

customers. Without EWD, no viable cost effective alternative was available to Sandalhaven to 

remain in business. The Bulk Wastewater Agreement with EWD allowed Sandalhaven to address 

the pending loss of its sole source of effluent disposal for its existing customers and subsequently 

became the source for wastewater treatment and disposal for potential future customers. 

18. Any and all increases in monthly rates and the plant capacity charge to recover the 

costs related to interconnection to EWD should be deferred from recovery until such time as service 

from EWD is required because the existing wastewater treatment plant has been retired or otherwise 

lacks sufficient capacity to meet Sandalhaven’s peak demands. 

19. The proposed plant capacity charge is not just and reasonable. All prudently incurred 

and just and reasonable costs related to interconnection to EWD directly benefit existing and future 

customers because existing and future customers will both be served by EWD. 

20. Upon retirement of the existing wastewater treatment plant, all reasonable and 

prudently incurred costs related to interconnection to EWD must be reasonably and equitably 

allocated between existing and future customers subject to and so long as contributions-in-aid-of- 

construction levels remain within the guidelines under Rule 25-30.580, Florida Administrative Code. 
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2 1 .  The above approach would insure consistency with applicable Commission rules and 

the admonition of the Florida Supreme Court in Citizens Advocating Responsible Environmental 

Solutions, Inc. v. City of Marco Island, 959 So.2d 203, 208 (Fla. 2007) (“City of Marco Island”), 

where the court held in the case of a municipal utility: 

The cost of new facilities should be bome by new 
users to the extent new use requires new facilities, but 
only to that extent. When new facilities must be built 
in any event, looking only to new users for necessary 
capital gives old users a windfall at the expense of 
new users. 

22. In the PAA Order, the Commission failed to abide by the City of Marco Island 

holding. Instead, the Commission relied on inapplicable precedents. For example, the 1992 Mid- 

County Services, Inc. rate case order referenced on page 46 of the PAA Order did not squarely 

address whether the costs of a new finite set of facilities for a one system utility that will be used to 

provide service to both existing and future customers should be allocated between existing and 

future customers. In addition, the reference to and reliance on testimony of a staff witness from the 

1995 Southem States Utilities, Inc. rate case, adopted by the Commission,‘ is easily distinguishable. 

The 1995 Southern States rate case involved approximately 150 water and wastewater systems with 

constantly changing and evolving customer bases, customer growth and varying water supply and 

treatment and wastewater treatment and disposal, as well as reuse, investments across the state. The 

facts of this case are completely different. Sandalhaven is a one system utility with a finite estimate 

to build out of 1,382 additional customers. The 900 plus existing customers, together with the future 

customers, will receive wastewater treatment service from EWD. The 1995 Southem States rate 

‘See - Order No. PSC-96-1320-FOF-WS issued October 30, 1996, in Docket No.950495- 
ws. 
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case order is vastly different and should not preclude the Commission from following the dictates 

of the Supreme Court of Florida in the City of Marco Island decision while still maintaining 

compliance with Rule 25-30.580(1). Finally, the reliance in the PAA Order on the fact that the 

proposed plant capacity charge is appropriate because it complies with the maximum 75% CIAC 

ratio level under Rule 25-30.580(1) side steps the primary issue of whether the relevant costs have 

been fairly allocated between existing and future beneficiaries while still maintaining compliance 

with Rule 25-30.580(1). 

23. Placida maintains that certain facilities built by Sandalhaven to complete the 

interconnection with EWD are excessive and over-sized and that costs therefore are not reasonable; 

that any prudently incurred and reasonable costs related to interconnection to EWD must be fairly 

allocated between existing and future customers; that any impact on rates and charges arising from 

the interconnection with EWD should be deferred until the retirement of the existing wastewater 

treatment plant; and that based on these considerations, the Commission should make appropriate 

adjustments to the rates and charges set forth in the PAA Order. Placida further maintains that it 

should not be subject to any increase in the plant capacity charge (above the $1,250.00 per ERC 

previously paid) because Placida’s system was connected to Sandalhaven’s system prior to any form 

of Commission approval of an increased plant capacity charge. 

24. Based on the foregoing, Placida maintains that the preliminarily approved monthly 

rates do not comply with pertinent parts of Chapter 367, Florida Statutes, and that the preliminarily 

approved plant capacity charge fails to comply with Section 367.101, Florida Statutes, and 

applicable Florida Supreme Court and other Florida appellate court precedent. 

1 1  



LAWS ENTITLING PETITION TO RELIEF 

25. The statutes, rules and case law entitling Placida to relief include but are not limited 

to the following: Sections 120.569 and 120.57(1), Florida Statutes, which entitle Placida to an 

administrative hearing for the reasons discussed above; Section 367.08 1, Florida Statutes, which 

addresses the establishment of rates; Section 367.101, Florida Statutes, which requires any service 

availability charges established by the Commission to be “just and reasonable”; and the decisions 

of the Supreme Court of Florida in Contractors and Builders Association of Pinellas County v. City 

of Dunedin, 329 So.2d 314 (Fla. 1976) and Citv of Marco Island, supra, which require a fair 

allocation of the costs of facilities that benefit existing and future customers between such 

customers.’ 

REOUEST FOR RELIEF 

WHEREFORE, Placida respectfully requests that the Commission conduct an administrative 

hearing and issue a final order providing: 

A. That Sandalhaven’s monthly rates and charges be adjusted to defer recovery of any 

and all prudently incurred and reasonable costs related to interconnection to EWD 

until such time as service from EWD is required because the existing wastewater 

treatment plant has been retired or otherwise lacks sufficient capacity to meet 

Sandalhaven’s peak demands; 

That the final plant capacity charge be decreased and that monthly rates be adjusted, 

as appropriate, to reflect a fair and reasonable allocation between existing and future 

customers of the prudently incurred and reasonable costs related to interconnection 

B. 

7 See also, City of Cooper City v. PCH Corp., 496 So.2d 843 (Fla. 4‘h DCA 1986). 
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to EWD; 

C. That the Commission determine that Placida is not subject to any increase in the 

plant capacity charge above the amount previously paid by Placida to Sandalhaven; 

and 

D. Such other relief as the Commission determines to be just, reasonable and 

appropriate. 

Respectfully submitted, 

Martin PTcDonnel l ,  Esquire 
J. Stephen Menton, Esquire 
Rutledge, Ecenia, Purnell & Hoffman, P.A. 
215 South Monroe Street, Ste. 420 
P.O. Box 551 
Tallahassee, FL 32302 
850-68 1-6788 (telephone) 
850-68 1-65 15 (telecopier) 

Attorneys for Placida HG, LLP 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was furnished by Hand Delivery(*) and 
U. S. Mail to the following this 1 9Ih day of November, 2007: 

Martin Friedman, Esq. 
Rose, Sundstrom & Bentley 
2180 W. State Road 434 
Suite 2 1 18 
Longwood, FL 32779 

Ralph Jaeger, Esq.(*) 
Martha Carter Brown, Esq.(*) 
Florida Public Service Commission 
Office of General Counsel 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Patricia A. Christensen, Esq.(*) 
Office of Public Counsel 
1 1  1 West Madison Street 
Room 812 
Tallahassee, Florida 32399-1400 

Kenneth A(h- 

14 



October 5, 2006 

'W 

2335 S. Sanders Road 
Northbrook, Illinois 60062 
Phone: (847) 498-6468 
Fax; (847) 498-6496 

Charles Frank 
Placida HG, LLC. 
601 Bayshore Boulevard 
Suite 650 
Tampa, FL 33606 

Re: Agreement for Wastewater Service Utilities, Inc of Sandalhaven 

Dear Charles: 

Enclosed, please find one fully executed copy of the above captioned Agreement for 
your files. 

IT you have any questions, please give me a call, 

Chief Operating Officer 

Enclosure 

-EXHIBIT m 
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PAGE 03/11  

AGREEMENT FOR WASTEWATER SERVICE 
UTILITIES, INC. OF SANDALHAVEN 

This Agreement is entered into this // day of September, 2008, by and between PLACIDA HG, LLP, a 

Florida limited liabiiity partnership (hereinafter referred to as "Developer"), and Utilities, Inc. of 

Sandalhaven, a Florida corporation (hereinafter referred to as "Utllity"). 

W I T N E S S E T H  

WHEREAS Developer 1s the owner of or is duly authorized to act on behalf of the owners of 

certain real estate in Charlotte County, Flarida, hereinafter referred to as "Property" and more fully 

described in Exhlblt 2 attached hereto, and 
4 1  

WHEREAS, Developer is in the process of developing the Property into a residential project 

consisting of 41 8 unlts, hereinafter referred to as "Development", and 

WHEREAS, Utility is engaged in the business of furnishing wastewater service to the public in its 

service territory as authorized by its Certificate of Public Convenience and Necessity which encompasses 
'-1 

the Property, and 

WHEREAS, Developer desires Utility to provide wastewater service within the Property and Utility 

desires to provide wastewater service to the Property according to the terms and conditions of this 

Agreement. 

WHEREFORE, in consideration of the mutual covenants as hereinafter set forth, the parties 

hereto agree as follows: 

ARTICLE I 
Refxesentatlons and Warranties of DeveloPer 

Developer represents and Warrants: 

1, That Developer is the owner of or is duly authorized to act on behalf of the owners of the 

Property, and; 

- 1 -  
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2. That Developer will cooperate fully with the Utility in any and all applications or petitions to public 

authorities deemed necessary or desirable by Utility in connection with the construction and 

installation of the wastewater system contemplated by this Agreement; however, Developer Is 

not prohibited hereby from participating in any proceeding involving Utility for the amendment or 

establishment of service availability charges for the purpose of opposing or challenging 

proposed service availability charges that would be applicable to Developer, 

That Developer will convey to the Utility or provide by recorded subdivision plats such 

easements or rights of way as the Utility may require for the Utility's performance of its 

obligatlons under this Agreement. Any such plats, conveyances or licenses will be in form 

3. 

satisfactory to Utility's legal counsel, 
i I  

ARTICLE 11,. , 
Construct!on and Installation of Collection Facilities' bv DeveloPer 

4 

1, The Developer hereby agrees to construct and install the complete wastewater collection facilities 

within and throughout the Property (hereinafter referred to as "OnnSite Facilities"), as well as 

funding the cost of all necessary off-site interconnection facilities and system upgrades 

(hereinafter r@f@rfQd to as "Off-Site Facilities") reasonably required to provide adequate 

wastewater service (in accordance with applicable governmental standards) to all dwelling units 

I 

and facillties to be constructed within the Property. Subject to approval of Utility's englneer, such 

0ff.Site Facilities shall consist of (a) the cost of a tie-in to the wet well; and (b) the cost of 

construction and installation of a ten-Inch line that will interconnect with the Utility's system at a 

point designated by the Utility. 

2. The On-Site Facilities to be constructed by Developer pursuant to Paragraph 1 of this Article II 

when installed will meet the reasonable needs of thE customers within the Property, All plans, 

specifications and construction shall be in accordance with applicable standards, requirements, 

rules and regulations and agencies of the State of Florida and respective County authority. 

3. All materials used shall be new, first-class, and suitable for the uses made thereof. 

- 2 -  
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4, Developer guarantees all construction, materials, workmanship, and the troublefree operation of 

5 

6. 

7. 

8. 

1, 

the Facilities for one year after completion of each phase or section. 

Developer shall save and hold Utility harmless from and against all suits or claims that may be 

based upon any injury to any person or property that may occur in the course of the performance 

of the construction of both the On-Slte Facilities by Developer or by anyone acting on Developer's 

behalf, or under Developer's supervision and control, including, but not limited to, cialms made by 

employees of Developer, and Developer shall, at its own cost and expense, pay all costs and 

other expenses arising therefrom, or incurred in connection therewith, including reasonable 

attorneys' fees, 

All of the On-Site Facilities installed by Developer pursuant to this Agreement shall become the 

property of Utility as instalbd. Developer shall execute all conveyances, licenses and other 

documents reasonably requested by Utillty as necessav or desirable in its opinion to ensure its 

ownership of, ready access to, and operation of the On-Site Facilities, Developer shall furnish 

Utility with lion waivers in a form satisfactory to Utility's counsel from Developer and from ail 

suppliers, subcontractors and all others who fumish labor, equipment, materials, rentals, or who 

p e ~ o n  any services in connection with the On-Site Facilities construction herein. 

Developer shall, prior to the transfer to Utility of the On-Site Faclllties, grant permanent, assignable 

easements satlsfactory to Utility, authorizing Utility to own, operate and maintain the On-Site 

Facilities and providing reasonably adequate rights of access and working space for such 

purposes. 

Developer shall, upon transfer to Utillty of the On-Site Facilities, provide to Utility operating 

manuals, permits, as-built drawings, and all other information reasonably required to operate, 

maintain and repair the On-Site Facilities. 

ARTICLE 111 
Capacity LSmltations K Planned Exoansion 

Developer acknowledges there is not currently sufficient available capacity at Utility's W P  to 

sewe the Development on the Property. Utility represents that it has entered into an Agreement 

- 3 -  
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with the Englewood Water Dlstrict (I'EWDI') for EWD to treat wastewater from Utility, which 

includes capacity to serve Developer's Property, The timing for the construction of the collection 

system facilities that will connect Utility to the EWD WWTP is contingent upon approvals from 

regulatory and permitting authorities and the acquisition of a master lift station site. Developer 

acknowledges that Utility makes no representations regarding wastewater treatment capacity 

availability before the completion of said Interconnection with EWD. 

ARTICLE IV 
Developer ContributlonlConnection Fees, 

1. Developer shall pay Utility in full upon execution of this Agreement, tho Commission approved 

piant capaclty charge (herein referred to as "Connection Fees"), totaling $622,500,00 (detailed in 

Exhibit 2). In addition, Developer will be responsible for.the cost of the Facilities as provided for in 

Article I I  1 Developer, upon execution of this Agreement, shall also deposit with Utility pursuant 

to Rule 25-30,540(2), Florlda Administratlve Code, Five Thousand Dollars ($5,000,00). Such 

Connection Fees are subject to change upon approval of the Commission, and Developer shall 

pay the Commission approved charges in effect at the time units are connected to the Utility's 

system, 

ARTICLE V 
Utilitv Service, Rates and Charaes 

1. Upon installation of the Faollities and completion of the interconnection by Developer, as well as 

the interconnection with EWD, Utility agrees to supply all customers within the Property with 

adequate and customary wastewater sewice, and to operate, maintain and repair all Facilities as 

indicated herein, after acceptance by Utlllty and issuance of operational approvals by all regulatory 

authorities. 

2, RATES. The rates to be charged by Utility for wastewater services to the Development hereafter 

built on the Property shall be those rates and charges made by Utility to its customers which are 

from time to time approved by the Florida Public Service Commission, or by any other 

governmen tal regulatory body from time to time having jurisdiction over such matters, Moreover, 

'.__I 
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the service to the Development shall be subject to such other regulations from time to time 

lawfully imposed on Utility with respect to the operations of Its wastewater systems, and except as 

limited by such ragulations, the amounts of utility deposits, billirlg practices and times, l i ab i l i ~  for 

damage to Utility’s Property and rate changes shall be exclusively within the discretion and control 

of Utility as approved by the Florlda Public Service Commission, 

3. Acceptance by Utility cannot be unreasonabiy withheld and in any event shall not be withheld if 

construction of the Faailities meets the applicable standards and requirements of Article I ) (  

fiRTICI E VI - General 

1. This Agreement is intended to be performed in the State of Florida and shall be governed by the 

laws of the State of Florida. 

2. Except as provided for in this Agreement, neither pafly to this Agreement shall be liable to the 

other for failure, default or delay in performing any of its obligation hereunder, if such failure, 

default or delay is caused by strikes or other labor problems, by forces of nature, unavoidable 

accident, fire, acts of the public enemy, interference by civll authorities, acts or failure to act, 

decisions or orders or regulatlans of any governmental or military body or agency, offlce or 

commission, delays in receipt of materials, or any other cause, whether of similar or dissimilar 

nature, not within the controi of the party affected and which, by the exercise of due diligence such 

party is unable to prevent or overcome, except as otherwise provided for hereln, Should  any of 

the foregoing events occur, the parties hereto agree to proceed with diligence to do whet is 

reasonable and necessary so that each party m a y  psrform its obligations under this Agreement. 

3, The failura of either party hereto to enforce any of the prDvisions of this Agreement or the waiver 

thereof in any instance by either party shall not be construed as a general waiver or relinquishment 

on its pad of any such provisions, but the same shall, nevertheless, be and remain in full force and 

effect, 
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4, Utility agrees to Indemnify Devoloper, its successors and assigns, and hold Developer harmless 

against any Ioss, damage, liability, expense or cost accruing or resulting from any 

misrepresentation or breach of any representation, warranty or agreement on the part of Utility 

under this Agreement; Developer agrees to indemnify Utility, Its successors and assigns, and hold 

it and them harmless against any Ioss, damage, liability, expense or cost of; Utility, accruing or 

resulting from any misrepresentation or breach of any representation, warranty or agreement on 

the part of Developer under this Agreement or from any misrepresentatlon in or material omissjon 

from any certificate or other document furnished or to be furnished to Utility by Deveioper. 

5. This Agreement sets forth the complete understanding between Developer and Utility, and any 

amendments hereto to be Effective must be made in writing, 

6. Notices and correspondence required hereunder shall be given to Developer and to Utility at the 

following addresses, or at any other addresses designated in writing by either party subsequent to 

the date hereof: 

If to U tiiity: 

Utilitles, Inc. of Sandalhaven 
2335 Sanders Road 
Northbrook, llllnols 60062 
Atfn: Lisa Crossett, Chief Operating Officer 

If to Developer: 

Placida HG, LLP 
601 Bayshore Boulevard, Sulte 650 

Delivery when made by registered or certified mall shall be deemed complete upon mailing. 

This Agreement shall be binding upon and inure to the  benefit of the parties hereto and their 7, 

respective successors and assigns. 

a, The Exhibits to this Agreement are a part hereof and are hereby incorporated in full by reference, 

- 6 -  
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IN WlTNESS WHEREOF, the parties hereto have set their hands and seals on the day and year 
._._. 

above first written. 

UTILITIES, INC. OF SANDALHAVEN 
J h n  

Lisa"Cibssett, Chief Operating Officer 
ATTEST 

- 7 -  
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Exhibit "A" 

APARCLOF LAND LYING IN SECTIONS 33 AM) 34, TOWNSHIP 41 S O m ,  RANGE 20 MST,  CHhRLO?TE C O W ,  
FLORIDA, AM) BEING MORE PARTICULARLY DESCRlBED AS FOLLOWS: 

COMMENCE AT TEE NORTHEAST CORNER OF S A I D  SECTION 33; THENCE S OO"22'55" W ALONG THE EAST LME OF 
S A I D  SECTION 33,2645.50 FEET TO THE SOUTHEAST CORNER OF THE NORTHEAST 1/4 OF 9m SECTION 33 AND 
BEING ? H E P O W  OF BEGD"O;  TEENCE S 00°22f00't W, ALONQ W EAST LLNE OF SAID SECTION 33,43.1 I FEET 
TO THBNOR'IXEASTERLY RIGHT-OF-WAY L M  OF C O V "  ROAD NO. 779; TNENCE, ALONG SAID RIGHT-OF-WAY 
LME, I'HE F O L t O W G  CALL: S 2Ea47'O0" E, 491.55 WET; THENCE LEAVING 8AtD RIdKT-OF-PIAY LMti N 61 013'00" 
E, 493.71 F€JT TO A POINT LYING ON THE ARC OF A CURVE TO THE RIGJdT, WHOSE BIiQRS N 50°23'27'' E. 
2456.13 FEET; THEN= M A CLOCKWISE DIRECTION ALONG THE ARC OF S A I D  CURVE, HAvINa A RADNS OF 
2456.13 FEET AND A CENlR4L ANQLE OF 10°49t33", 464.08 FEET TO THE POI" OF TANGENCY; m N C E  N 28°47'00" 
W, 37222 FEET; THENCE N 61°13'0" E 69.66 FEEI'TO THE B E G I N " Q  OF A CURVE TO THE 
COWNTERCLOCKWXSE DIRECTION ALONG TEE ARC OF S A I D  CURVE HAVTNQ A RADIUS OF 1000.00 FEFI' AND A 
CENTRAL ANGLE OF 8G040'53", 1512.88 m, T " C E  hLONG A NON-TANOENT LME TO THE U S T  CURVE S 
56"58'17" W, 1096.95 FEET TO A POINTLYING ON TH6 ARC OF A 
00°11'2111 W, 312,33 FEET; THENCE IN A COUNl3RCLOC#WISE DIRECTION ALONG THE ARC OF SAIX) CURVE, 
HAVMG A W l U S  OF 312.33 FEET ANb A CEMXAL ANGLE OF 28°S8'23", 157.94 FEET TO THE POINT OF 
TANaENCY; THENCE S 61"13'00" W, 272.76 FEETTO 'IHE AFOREMENTIOW NORTIIEASTERLY RIGHT-E-WRY OF 
SAID C O W  ROAD 775; THENCE ALONG S A D  RtGKT.OF-WAY U"6 S 28'47'00" E, 1192,62 EFT; TRENCE 
LEAVMG S A l D  RlGHT-OF-WAY LME S 89'37'56'' E, 24-08 FER TO THE POWT OF BEGIIWWQ. 

m C E ,  IN A 

TO "HE LEFT, WHOSE CENTER BEARS S 

- 

I 
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Exhibit 2 

Connoction Fee, Plan Roview and Inspection FIG Calculation 

Residentia.1 418 

Wastewatm Usage (Reeidentid:  43,8 ERCe x $1,2BO per ERC 
Deposit pursuant to  Rule 26-80.640 (21, l?,A..C. 

TOTAL CONNJ3CTION FEES DUE: 

6522,500.00 
....---.......---- 

$622,600,00 / 
Pj 8,000,OO .- 
- L P I =  

$527,G00.00 

- 9 -  



BULK WASTEWATER AGREEMENT 
[ i e- 

THIS AGREEMENT, mad0 a n d  e n t e r e d  i n t o  h i 3  .p day o f  D c f u h U  , 
2005 ,  by and between the  Ehglewood Water District, hnv,,ng i t s  p r inc ipa l  place of 
b u s i n e s s  a t  2 0 1  Selma Avenuer Eaglrwood~, S a r a s o t i  County, Florida 34223 
( "DISTRICT,' and u e i l i t i e e  , Inca of Sandalhbven I havi rg i t s  pr inc ipal  place o f  
b u e i n e s a  at  2 0 0  Weatherfield Avenue, Aitamonte Ilpring6, Florida 32714 

( " U T I L Z T Y " ) ;  I 

W I T N Z S  S E T  H: 

WHEREAS, DISTRICT is a n  independent s p a c i a l  c i s f r i c t  o f  t h e  State of 
Florida w i t h  the authority to provide waatevater servllce within and without  its 
boundarisaj  pursuant t o  chapter 2 0 6 4 - 4 3 9  L a w  of Plorka; and 

WBEXEAS, UTILITY i a  a Florida for profit corpori \ t ion wi th  f u l l  power and 
a u t h o r i t y  to enter into t h i s  Agreement, to car::y out  the  tramactions 
COntenIplated hereunder, and to carry out i t s  obligatior s hereunder; and 

WEREAS, DISTRICT currently has a 3.0 MCD Water ReclanatLon Facility with 
avai lable  treatment and d i sposa l  aapaci ty l  and 

WHEREAS, U T I L I T Y  desires t o  obtain 1 0 0 , 0 0 0  ga l Ions  p e r  day o f  treatment: 
c a p a c i t y  w i t h i n  DISTRICT'S Water Reclamation Faoility and f u r t h e r  desires t o  
o b t a i n  monthly treatment service as a bulk wastewater  customer at the 
es t ab l i shed  bulk wastrwatur treatment rate,  

NOW, THEREFORE, i n  cons idera t ion  o€ t h e  mutua l  covenants and conditions 
conta ined  here in ,  it is mutually a g r w d  by and betwesn the p a r t i e s  h e r e t o  a5 
l 'ollows : 

1. U T Z L I T Y  s h a l l  pay t o  DISTRICT treatluenf p l a n t  c a p i t a l  capac i ty  charges 
Ln t h e  amount of $752,372.63 for 1 0 0 , 0 0 0  G P D  o f  t r ea tmen t  c a p a c i t y .  The 
treatment: p l a n t  c a p i t a l  c a p a d t y  charge s h a l l  ba due and payable  p r i o r  t o  any 
s e r v i c e  beiny p rov ided .  I f  such sums are not pa id  t o  DISTIUCT by UTILITY within 
180 days  f r o m  the d a t e  of t h i s  Agrerment,  e i t h e r  !#arty may terminate t h i s  
Agreoment, 

2 .  UTILITY s h a l l  be respons ib le  for des ign ,  Elerml t t lng  l l nc lud ing  any 
required modlllcation o f  DISTRICT'8 operating permit ) ,  and construction o f  any 
wastewater  system ( 6  1 , i n c l u d i n g  a l l ,  sewer  l i n e s  , 1 Lft station&, and o t h e r  
f a c i l i t i e s  and appur tenances  ( exc lus ive  o f  p r o v i d i n g  I b u l k  wastewater  meter) 
that may be necessa ry  i n  order t o  connect to and opar,It.s DZSTRTCT'S wastewater 
system i n  accordance with this  Agreement, 

3 .  UTILITY s h a l l  be responsible t o  conduct all i w e s t i y a t i o n s  and t e s t i n g  
as may be required Ln order for U T I L I T Y  to connect  to DISTRICT'S wastewater 
system, UTILITY shall be rssponsible tor a c q u i r i n g  al:. easements and rights o f  
way necessary in order t o  connect UTILITY'S w a s t e w a t e r  system t o  DISTRICT'S 
wastewater  system a t  t h e  designated P o i n t  of Conrec t ion .  The Point o f  
Connection of UTILITY'S westewater systam to DISTRICT' , 3  w a ~ t e w a t e r  system shall 
be designated by D I S T R I C T  i n  i t s  sole discretion. 

cnnm 



4 ,  UTILITY s h a l l  cons t ruc t  all wastewater systcms pursuant t o  t h e  t e n s  
of  t h i s  Agreement: and DISTRICT'S standards. UTILITY ; : h a l l  s u b m i t  all drawings 
and s p e c i f i c a t i o n s  t o  DISTRICT f o r  approval p r i o r  t o  submittal. t o  t h e  Department 
o f  Envixonmenkal Pro tec t ion .  

5 .  ~ n y  p o r t i o n  of the t ransmission systems constructed by UTILITY pursuant 
t o  this Agreement w i t h l n  the geographic bouadacy o r  the DISTRICT s h a l l  be 
conveyed w i t h  a s s o c i a t e d  easements t o  DISTRICT a f t e r  2epaztment o f  Environment 
Pro tec t ion  c e z t i f  i c a t i a n  o f  completion and pr io r  t o  ally service b e i n g  provided 
by DISTRXCT per terms o f  this Agreement, DISTRICT, a t  i t s  own expowe,  s h a l l  
i n s t a l l  an a p p r o p r i a t e  metering device at a location dstermlned by D I S T R I C T  f o r  
t he  purpose of de t e rmin ing  the  amount o f  monthly tastewater serv ice  being 
provided. 

6 .  Upon U T I L I T Y  connect ing i t 3  wastewa*:er system t o  DISTRICT'$ 
was tewater  system, DISTRICT s h a l l  use r easonab l i :  d i l i g e n c e  t o  provide 
continuously b u l k  wastewater t reatment  and dlsposal  s t  rvices t o  U T I L r T Y  w i t h i n  
the purchased c a p a c i t y  e s t ab l i shed  by t h i s  Agreement. DISTRICT s h a l l  not be 
l i ab le  t o  UTILITY for any interrugtson of service. In :he event UTILITY dc i i r e s  
t o  divert flow to D I S T R I C T  f o r  l i m i t e d  periods in exces i  of t h e  capac i ty  
s s t a b l i s h e d  by t h i s  Agreement, DISTRICT w i l l  nakr its best e f for t s  t o  
accommodate the excess  flow, but does not  guarantas t h e  a v a i l a b i l i t y  of capac i ty  
i n  BXCBSS o f  that provided here in .  If t h e  Annual Avcr,Ige Daily F l o w  (MDF) for 
any 12 month period exceeds t h e  purchaJed t rea tment  ca7ac i ty  h e r e i n ,  additional 
capaci ty  charges  will bo due and payable t o  DISTRICT UI~ t o  t h e  AADF capaci ty  a t  
t h e  applicable rates  a t  the t i m e  of purchasa if capa: i ty  i s  available i n  t h e  
Water Reclamation Faci l  Lty  . 

7. UTILITY s h a l l  not discharge o r  causa t o  be cischarged any waste that 
may be harmful t o  DISTRICT 'S  wastewater systems t o  ina lude  but n o t  l imi t ed  t o :  
excessive s t o r m  wa te r  c r  ground water; wastewater conl.aining toxic, poisonous, 
pathogenic,  explos ive  o r  flammable subs tances ;  wastewai,or w i t h  61, ph lower than 
5 . 5  or higher than 9 , 5  or  a temperature greater t h a n  3 5 0  degree  Fahrenhei t ;  or 
o t h e r  wastewaters t h a t  may create ,  a hazard i n  chu rocsiaed M a t e r s  of the Water 
Reclamation r a c i l i t y ,  The maximum allowable values f o r  c e r t a i n  materials i n ,  or 
c h a r a c t e r i s t i c s  of wastewater  measured a t  t h e  p o i n t  of  e n t r y  L n t o  UTILITY'S  
collectzon system shall be governed by s t a n d a r d s  of the USEPA, EDEP and the  
Water P o l l u t i o n  Con t ro l  Fodoration, DISTRZCT r e s e r v e s  i,he r i g h t  t o  r e f u s e  waste 
fron any aoucce which may, in t h e  sole :'Judgment of IlZSTRTCT, harm the Water 
Reclamation FacLl i ty  o r  c r e a t e  a hazardous s i t u a t i o n ,  If UTILITY f a i l s  to 
comply wi th  t h i s  provision aFter 9 0  days' w r i t t e n  n o t i c e  t o  U T I L I T Y  of  i t s  
violat ion of  this pzovision, t h i s  Agreamont may be term: nated by DISTRICT. 

8. The c u r r e n t  DISTRICT Bulk wastewater treatment r a t a  i s  $ 7 . 2 8  per 1 , 0 0 0  
g a l l o n s  o f  metered wastewater  f low,  There is no nonthly b a s e  charge for 
avnilsbility. The bulk w3stswatcr troatment rats Tor e Z 1  bulk cuatomrrs  i s  
subject t o  change f r o m  t ime t o  t ime c o n s i s t e n t  wi th  DTETRICT Customer Rules and 
Regulations.  

9 ,  UTXLITY s h a l l  pay DISTRICT'S monthly i nvo lce  for b u l k  wastewater 
treatment w i t h i n  t h i r t y  (30) clay3 after r a o e i p t .  I n  tie event t ha t  payment i s  
n o t  made within thirty (30) days a f t e r  r e c e i p t  o f  t h e  i r v o i c e ,  UTILITY agrees t o  
pay interest ai: a r a t e  of one and onc-half  p e r c e n t  (1.5%) p a r  month on t h e  
outs tanding b a l a n c e  until paid i n  f u l l ,  

1 0 .  This Agreement s h a l l  be governed by and construed i n  accordance with 



t h e  laws o f  t h e  S t a t e  of Florida, The part ies  expressly oonsent t o  the  
j u r i s d i c t i o n  o€ and agree t o  s u i t  i n  any cour t  o f  g m e r a l  j u r i s d i c t i o n  i n  the  
S t a t 8  of F l o r i d a ,  whether s t a t e ,  l oca l  or federal,  anti € u r t h e r  agree t h a t  venue 
s h a l l  l i e  i n  Charlotte County, F l o r i d a .  

11. A breach o f  t h i s  Agreement s h a l l  mean a n .a t s r ia1  f a i l u r e  t o  comply 
with any of t h e  provisions o €  t h i s  Agreement. I I any p a r t y  breaches any 
obligation herein, t h m ,  upon rece ip t  o f  written no:lce by t h e  non-breaching 
party, t h e  breaching party s h a l l  proceed di1igentl.y irnd i n  good f a i t h  Lo take 
all rerasonabla  a c t i o n s  t o  cure suah breach and shall cont inue t o  t a k e  a l l  such 
actions u n t i l  such breach i s  cured .  If s i t h e r  part1 breaches  t h i 6  Agzeement, 
t h e  i n j u r e d  p a r t y  may seek damages or specitic perforaince t o  t h e  ex ten t  allowed 
by law1 however, ne i the r  p a r t y  waives i t s  r i g h t s ,  Frivileges,  or i m u n i r l e s .  
No twi ths t and ing  the f o rego ing ,  DISTRZCT s h a l l  not be ieemed t o  be in breach o f  
t h i s  Agreement f o r  any interruption i n  service. 

1 2 .  A l l  n o t i c e s ,  c e r t i f i c a t e s ,  o r  o t h e r  comunl1:ations hereunder  s h a l l  be 
s u f f i c i e n t l y  given a n d  shdl.1 be  dsemed given  when h a i d  d e l i v e r e d  o r  na i l ed  by 
registered o r  c e r t i f i e d  mail, pos tage  p r e p a i d ,  t o  the  p a r t i e s  a t  t h e  following 
addressed1  

TO D I S T R I C T  I W I T H  A COPY !IO: 
Englewood Water Dis t r ic t  Robert Betnti:son, Esq. 
ATTN: Richard L. Rol lo ,  P.6. 21175 Olean Imulevard 
Di 8 t r i c  t Adminis t Fa tor Por t  Char lo t te ,  FL 33952 
2OL Selma Avenue 
Englewood, FL 34223 

TO UTILITY:  W I T H  A COPY 10: 

U t i l i t i e s ,  I n c ,  OP Sandalhaven Martln S. Friedman, Esquire 
2335 Sanders Road Rosa, Sundstzom 6 Bantley, LLP 
Nor thb rook ,  XL ED062 2 1 8 0  W .  S t e t a  Road 4 3 4 ,  Sui t e  2118 

and 
Longwood, FL 32779 

200 Weat hars f  ield Avenue 
Altamonta Spr ings ,  fL 32714 

13, The part i e s  may, by n o t i c e  in writing giver1 t o  t h e  other, designate 
a n y  f u t u r e  o r  d i f f e r e n t  addresses t o  which the subaequcnt notices, c e r t i f i c a t e s ,  
o r  o ther  communications shall be sent. Any such notice shall be deemrd given on 
thO data such no t i ce  i s  delivered by hand or by faosiri l le  t r a n s m i s s i o n  os  f ive  
( 5 )  days after the  da t e  mailed. 

14. No amendment, appendix,  suppleaent, modifi1:ation a r  waiver o f  t h i s  
Agreement s h a l l  be binding unless executad i n  wrLting b( all p a r t i e s  hereto.  

1 5 .  I n  t h e  event that  t h e  pwformanoe  of t h i s  Cont rac t  i s  prevented or 
i n t m r r u p t e d  i n  consequence o f  any c a u s e  bsyond tke c o n t r o l  of DISTRICT, 
i n c l u d i n g  b u t  , n o t  l imi ted  t o ,  Acts  o f  God or of a pukl ic  enemy, war, nat iona l  
emergency, a l l o c a t i o n  of o r  other governmental r e s t r i c t i o n s  upon t h e  use or 
a v a i l a b i l i t y  o f  labor or materials,  r a t i o n i n g ,  c i v i l  : , n e u r r e c t i o n ,  r i o t ,  c i v i l  
tight8 disorder  o r  damonstrat ion,  s t r i h ,  embargo, f l o o d ,  tidal wavm, f i r e ,  
explos ion,  bomb detonation, nuc lea r  fallout, windstorzl, h u r r i c a n e ,  earthquake, 
or  other c a s u a l t y  01 disaster o r  catastrophe , unfaressairb3e failure o r  breakdown 

3 
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of pumping transmission o r  o t h e r  facilities, and a l l  governmental rules  o r  acts  
or  o r d e r s  o r  r e s t r i c t i o n s  o r  r e g u l a t i o n  or  zequiremezts, acts  or  a c t i o n  o f  any 
government  o r  public o r  governmental  au tho r i ty  o r  combi55ion or  board or agency 
or agent ,  o r  o f f i c i a l  o r  o f f i c e r ,  t h e  enactment o f  a n y  s t a t u t e  or ordinance or 
resolution or regulation by governmental  e n t i t l e s  hav Ing 5 u r i s d i c t i o n ,  over the 
operation of DISTRICT o r  o t h e r w i s e  having v a l i d  l egr  1 j u r i s d i c t i o n ,  excluding 
any ac ts  o r  r u l e s  or regulations adopted by D I S T R I X ,  o r  r u l e  o r  ru l ing  or 
order,  o r d e r  or decree o r  judgement or r e s t r a i n i n g  order or i n j u n c t i o n  of any 
c o u r t ,  s a i d  par ty  shall n o t  be l i a b l e  for such non-performance, 

1 6 .  I t  i e  agreed by and between the  parties herl!to t h a t  all vords, , terms, 
and condi t ions  herein con ta ined  are t o  be read i n  coni :er t ,  each w i t h  the o the r ,  
and t h a t  a p r o v h i o n  o o n t a i n e d  under one heading may bl! considered t o  be equally 
applicable under another head ing  i n  t h e  i n t e r p r e t a t i o n  o f  t h i s  Agreement. 

1 7 .  This Agreement is s o l e l y  f o r  t h e  b a n a f i t  o €  the p a r t i e s  hereto and no 
o t h e r  causes o f  ac t ion  upon, or hereo f ,  i s  t o  o r  f o r  t h e  benefit o f  any th i rd  
p a r t y ,  who ot whlch i s  n o t  a formal party here to .  

18, The Englewood Water Dls t r ic t  Customel, Rules and Regulations 
(‘‘Rules”) , which aze subject t o  revision f rom time t o  time, a r e  incorporated 
i n t o  t h i s  Agreement by rsference. This Agreement: w i l l  control should there be 
any confLLct between this Agteement and the RUlee, Hawever, any amenhsnts t o  
the Rules 8hal.L adtomatically be incorporated herein. 

1 9 ,  UTILITY agrees to indemnify and hold  DISTRICT harmlese from and 
against any curd a l l  l i a b i l i t i e e ,  claims, daxnagea, t a e f E  I and expenses ( including 
reaeonablm attorney feee)  to which DISTRICT may bsoomci subject  by rea6on of or 
a r i p i n g  aut of  this Agreement, Nothiag here in  e h a l !  constitute a waiver of  
sovereign h u n i t y  pursuant to state l a w ,  

20. This Agreement s h a l l  be binding upon and ehall inure to t he  benefit 
of t h e  successo~s or aasigns of the p a r t i e s  hereto, 

2 1 .  This Agreement i s  the e n t i r e  agzeemelt between the partiee 
p e r t a i n i n g  t o  the  e u b j e c t  matter hereof, and supersedes all p r i o r  and 
contemporaneous agreemeats, understanding, negot ia t ion: :  I and discussions of the 
agreemenfa, undatstanding, negotiations, and d i scuss ions  of the p a r t i e s ,  whether 
oral o r  wr i t t en ,  and t h e r e  a r o  not war ran t i e s ,  ~ . e p r e s e n t a t i o n s  o r  o t h e r  
agreements  between t h e  p a r t i e s  i n  connect ion w i t h  t h s  bubj6c t  matter hereof,  
except a3 Jpacifically 6 e t  f o r t h  herein. 

IN WITNESS WHEREOF, ENGLEWOOD WATER DISTRICT and UTXLITIES ,  INC. OF 
SANDALKAVEN have caused t h i s  Agreement t o  be duly executed and antered  into on 
t he  day and p a r  f i r s t  above written, 

(SEAL] 

AT* F, s T&( 

By: 
Secretary t o  t h e  Board 

ENGLEWOOD WATI;R D I S T R I C T  
BOARD OF, SUPEl :VISORS 

By: fg$’* 
C h a i rman j% o a J ,d o f vS up e r v  i s o r  s 
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Dacei: 9 / 2 9 / 2 0 0 5  

Its : 


