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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;
William L. Massey, and Nora Mead Brownell.

American Ref-Fuel Company, Docket No. EL03-133-000
Covanta Epergy Group,

Montenay Power Corporation, and

Wheelabrator Technologies Inc.

ORDER GRANTING PETITION FOR DECLARATORY ORDER
(Issued October 1, 2003)

1. On June 13, 2003, American Ref-Fuel Company, Covanta Energy Group,
Montenay Power Corporation, and Wheelabrator Technologies Inc. (Petitioners) filed a
petition for declaratory order in which they seek an interpretation of the Commission’s
regulations implementing Section 210 of the Public Utility Regulatory Policies Act of
1978 (PURPA), 16 U.S.C. § 824a-3 (2000). See 18 C.F.R. Part 292 (2003).

2. Petitioners, through direct and indirect subsidiaries, own and operate waste-to-
energy power plants across the United States that are certified as qualifying facilities
{(QFs). Petitioners seek Commission interpretation of its avoided cost rules under
PURPA. Specifically, Petitioners seek an order declaring that avoided cost contracts
entered into pursuant to PURPA, absent express provisions to the contrary, do not
inherently convey to the purchasing utility any renewable energy credits or similar
tradeable certificates (RECs). They contend that the power purchase price that the utility
pays under such a contract compensates a QF only for the energy and capacity produced o
by that facility and not for any environmental attributes associated with the facility. |

3. As discussed below, we grant Petitioners’ petition for a declaratory order, to the
extent that they ask the Commission to declare that contracts for the sale of QF capacity
and energy entered into pursuant to PURPA do not convey RECs to the purchasing utility
(absent express provision in a contract to the contrary). While a state may decide that a
sale of power at wholesale automatically transfers ownership of the state-created RECs,
that requirement must find its authority in state law, not PURPA.
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Background

4, RECs have been created in recent years by State programs typically designed to
promote increased reliance on renewable energy resources. These State programs
typically are premised on promoting policy goals such as improved air and water quality,
reduction of greenhouse gas emissions, broader fuel diversity, enhanced energy security,
and hedging against the price volatility of fossil fuels. '

5. According to Petitioners, to date such programs have been adopted in 13 States.
They require retail sellers of electricity to include in their resource portfolios a certain
amount of electricity from renewable energy resources. This obligation can be satisfied
by owning renewable energy facilities, by purchasing power from such facilities, or by
purchasing tradable certificates, such as RECs, that correspond to a certain amount of
renewable energy generated by a third party. Two states have implemented REC trading -
programs. Some ISOs are also developing markets for REC trading.

6. The development of these programs and trading markets for RECs has given rise
to disputes between QFs and their purchasing utilities. These disputes have focused on
the underlying PURPA purchase obligation; that is, whether the existence of a long-term
contract entered into pursuant to a PURPA purchase obligation determines ownership of
the RECs, though the long-term contract may be silent.

7. Petitioners argue that, absent express provisions to the contrary, contracts entered
into pursuant to PURPA do not inherently convey RECs to the utility that purchases the
QF’s power at avoided cost. They argue that, under this Commission’s regulations,
avoided cost does not reflect or compensate for environmental externalities associated
with QF generation. They also argue that, under Commission precedent, environmental
attributes of generation are treated as unbundled from the sale of power. Finally,
Petitioners argue that utility arguments in support of a finding that the RECs do convey to
the utilities as part of the avoided cost sale depend upon a revisitation of the avoided cost
determination made at the time of the purchase obligation. Petitioners argue that such a
revisitation of the avoided cost determination should not be allowed.

8. Notice of Petitioners’ filing was published in the Federal Register, 68 Fed. Reg.
38,321 (2003), with comments, protests, and interventions due on or before July 7, 2003.

9. Timely motions to intervene and comments in support of the Petitioners were filed
by Minnesota Methane LL.C; Miami-Dade County Department of Solid Waste
Management; USA Biomass Power Producers Alliance; Independent Energy Producers
of New Jersey; Independent Power Producers of New York, Inc.; County of Olmsted,
Minnesota; Solid Waste Association of North America; Decker Energy International,
Inc.; Sithe Energies, Inc.; Azure Mountain Power Company, Tannery Island Power
Company; Hydro Power, Inc.; and Energy Enterprises, Inc.
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10.  These parties request the Commission to grant the Petitioners’ petition for
declaratory order. They primarily argue that, under existing rules, the avoided cost paid
by the purchasing utility compensates the QF for the capacity and the energy generated,
and that the sale of RECs, in contrast, compensates the QF for the facility’s
environmental attributes and rewards the risks associated with the investment in and the
design and operation of a renewable energy resource plant. They argue that QF
developers face risks in designing and constructing a plant that will be a viable long-term
investment -- meeting rigorous environmental standards that include generating
technologies that meet environmental and reliability standards and Commission policy.
Therefore, RECs need to remain an incentive for QF developers. They largely agree that
allowing QFs to trade the RECs associated with a renewable facility will facilitate the
development of liquid and efficient markets for RECs, which will in turn create
incentives for the development and use of renewable energy resources for the generation
of power.

11.  Timely motions to intervene, comments and protests in opposition were filed by
purchasing utilities, including: Public Service Electric and Gas Company; PacifiCorp;
Southern California Edison Company and Pacific Gas & Electric Company; Edison
Electric Institute; Xcel Energy Services Inc.; Jersey Central Power & Light Company;
Metropolitan Edison Company and Pennsylvania Electric Company (collectively, the
FirstEnergy Companies); Ridgewood Renewable Power, LLLC.; Central Maine Power
Company; Northeast Utilities Service Company, on behalf of Connecticut Light and
Power Company, Western Massachusetts Electric Company, Public Service Company of
New Hampshire, and the United Illuminating Company; and Bangor Hydro—Electric
Company. _'

12.  The parties that oppose the petition for declaratory order request that the
Commission either: (1) find that PURPA contracts, unless stated to the contrary, include
the transfer of RECs; (2) decline to issue an order; or (3) defer the Petitioners’ petition for
declaratory order to the states. They largely contend that QFs are fairly compensated.
They further argue that PURPA contracts that require a utility to purchase a QF’s entire
output are bundled contracts and include renewable attributes, which are not separable
from the capacity and energy. Some argue that granting the Petitioners request would
increase the returns to the QFs at the expense of utilities, other retail suppliers and their
customers, and ultimately would discourage REC trading programs.

13.  Central Maine Power Company (Central Maine) argues that the Petitioners’
request 1s a matter of private contract interpretation and not suited for generic decision-
making by the Commission. Central Maine believes that the grant of the declaratory
order would directly affect its rights under each Power Purchase Agreement with a QF,
by improperly determining Central Maine’s contractual rights to tradable certificates,
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14.  The following state commissions filed notices of intervention, comments or
protests: Maine Public Utilities Commission (Maine Commission), New Hampshire
Public Utilities Commission (New Hampshire Commission), New York State Public
Service Commission {(New York Commission), and California Public Utilities
Commission (California Commission). The state commissions generally argue that the
implementation and interpretation of QF contract issues should be left to the states. They
also argue the Petitioners’ request interferes with state initiatives and request the
Commission to deny the relief requested, as a matter of policy. The Maine Commission

- argues that RECs are an element of PURPA contracts and should be viewed as part of a
bundled product transferred to the purchaser with the capacity and energy. They request
the Commission determine that Maine utilities own the renewable attributes of power
sold to them through QF contracts entered into prior to the date of electric restructuring in
Maine. The New Hampshire Commission argues that the Petitioners’ argument that
PURPA contracts compensate QFs only for capacity and energy, not for any
environmental attributes, is a fallacy.

15. Motions to intervene with no position were filed by New York State Electric &
Gas Corporation; New England Power Pool; Rochester Gas and Electric Corporation;
Constellation Power Source, Inc. and Constellation Power, Inc.; California Energy
Commission; and CHI Energy, Inc.

16. Untimely motions to intervene in support of the petition were filed by Northeast
Maryland Waste Disposal Authority; Craven County Wood Energy; Electric Power
Supply Association; California Biomass Energy Alliance, LLC.; City of Alexandria,
Virginia; Florida Partnership for Affordable Competitive Energy; and Arlington County,
Virginia, Department of Environmental Services. An untimely motion to intervene in
opposition to the petition was filed by Atlantic City Electric Company. Untimely
motions to intervene with no position were filed by Pennsylvania Public Utility
Commission; and PPL EnergyPlus, LLC and PPL Electric Utilities Corporation.

Discussion

17.  Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure, 18
C.F.R. § 385.214 (2003), the notices of intervention and the timely, unopposed motions
to intervene serve to make those who filed them parties to this proceeding. Furthermore,
given their interest and the absence of undue prejudice or delay, we find good cause to
grant the untimely motions to intervene.

18.  We will grant Petitioners’ request for declaratory order, to the extent that the
petition asks that the Commission declare that the Commission’s avoided cost regulations
did not contemplate the existence of RECs and that the avoided cost rates for capacity
and energy sold under contracts entered into pursuant to PURPA do not convey the
RECs, in the absence of an express contractual provision.
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19.  Section 210(a) of PURPA requires the Commission to prescribe rules imposing on
electric utilities the obligation to offer to purchase electric energy from QFs. Under
Section 210(b) of PURPA, such purchases must be at rates that are: (1) just and
reasonable to electric consumers and in the public interest; (2) not discriminatory against
QFs; and (3) not in excess of the incremental cost to the electric utility of alternative
electric energy. Section 210(d) of PURPA, in turn, defines “incremental cost of
alternative electric energy” as “the cost to the electric utility of the electric energy which,
but for the purchase from [the QF] such utility would generate or purchase from another

source.”’

20.  The Commission implemented the purchase obligation set forth in PURPA in
Section 292.303 of its regulations, 18 C.F.R. § 292.303(a) (2003), which provides:

Each electric utility shall purchase, in accordance with § 292.304, any energy and
capacity which is made available from a qualifying facility ... .

Section 292.304, in turn, requires that rates for purchases shall: (1) be just and
reasonable to the electric customer of the electric utility and in the public interest; and

(2) not discriminate against qualifying cogeneration and small power production
facilities. 18 C.F.R. § 292.304(a)(1) (2003). The regulation further provides that nothing
in the regulation requires any electric utility to pay more than the avoided costs for
purchases. 18 C.F.R. § 292.304(a)(2) (2003).2 “Avoided costs” is defined as “the
incremental costs to an electric utility of electric energy or capacity or both which, but for
the purchase from the qualifying facility or qualifying facilities, such utility would
generate itself or purchase from another source.” 18 C.F.R. § 292.101(b)(6) (2003).

21.  Section 292.304 sets forth what factors are to be considered in determining
avoided costs. See 18 C.F.R. § 292.304(e) (2003). The factors to be considered include:

(1) the utility’s system cost data;

~ (2) the availability of capacity or energy from a QF during the system daily
and season peak periods;

(3) the relationship of the availability of energy or capacity from the QF to
the ability of the electric utility to avoid costs; and

! See, e.g., Connecticut Light and Power Company, 70 FERC 61,012 at 61,023,
61,028, reconsideration denied, 71 FERC 9 61,035 at 61,151 (1995), appeal dismissed,
117 F. 3d 1485 (D.C. Cir. 1997).

? See, e.g., id., 70 FERC at 61,023-24, 61,028-030, and 71 FERC at 61,151-53.
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(4) the costs or saving resulting from variations in line losses from those
that would have existed in the absence of purchases from the QF.

22.  Significantly, what factor is not mentioned in the Commission’s regulations is the
environmental attributes of the QF selling to the utility. This is because avoided costs
were intended to put the utility into the same position when purchasing QF capacity and
energy as if the utility generated the energy itself or purchased the energy from another
source. In this regard, the avoided cost that a utility pays a QF does not depend on the
type of QF, i.e., whether it is a fossil-fuel-cogeneration facility or a renewable-energy
small power production facility. The avoided cost rates, in short, are not intended to
compensate the QF for more than capacity and energy. '

23.  Asnoted above, RECs are relatively recent creations of the States. Seven States
have adopted Renewable Portfolio Standards that use unbundled RECs. What is relevant
here is that the RECs are created by the States. They exist outside the confines of
PURPA. PURPA thus does not address the ownership of RECs. And the contracts for
sales of QF capacity and energy, entered into pursuant to PURPA, likewise do not control
the ownership of the RECs (absent an express provision in the contract). States, in
creating RECs, have the power to determine who owns the REC in the initial instance,
and how they may be sold or traded; it is not an issue controlled by PURPA.

24.  We thus grant Petitioners’ petition for a declaratory order, to the extent that they
ask the Commission to declare that contracts for the sale of QF capacity and energy
entered into pursuant to PURPA do not convey RECs to the purchasing utility (absent an
express provision in a contract to the contrary). While a state may decide that a sale of
power at wholesale automatically transfers ownership of the state-created RECs, that
requirement must find its authority in state law, not PURPA.

The Commission orders:

The Commission hereby grants Petitioners’ petition for declaratory order, as
discussed in the body of this order.

By the Commission. Commissioner Brownell dissenting with a separate statement
attached.
(SEAL)

Magalie R, Salas,
Secretary.



UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

American Ref-Fuel Company, Docket No. EL03-133-000
Covanta Energy Group,

Montenay Power Corporation, and
Wheelabrator Technologies Inc.

(Issued October 1, 2003)

BROWNELL, Commissioner, dissenting:

1. The logic of this order escapes me. The order states, and I agree, that RECs are
creations of the States, and that PURPA does not address the ownership of RECs, Given
that, the logical conclusion ought to be that whether a particular contract conveys RECs
is purely a matter of the particular state law creating the RECs. This order, however,
grants the petition with the blanket declaration that PURPA avoided-cost contracts do not
convey RECs to the purchasing utility unless they include an express provision doing so.
I would have dismissed the petition and left the 1ssue of ownership of RECs to be
resolved in the appropriate state fora.

Nora Mead Brownell
Commissioner
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;
Nora Mead Brownell, Joseph T. Kelliher,

and Suedeen G. Kelly.

American Ref-Fuel Company, Docket No. EL03-133-001
Covanta Energy Group, '

Montenay Power Corporation, and

Wheelabrator Technologies, Inc.

ORDER DENYING REHEARING
(Issued April 15, 2004)

L. In this order, we deny rehearing of the Commission’s October 1, 2003 Order in
this proceeding, American Ref-Fuel Company, et al., 105 FERC 9 61,004 (2003)
(October 1 Order). In the October 1 Order, the Commission interpreted the
Commission’s regulations implementing section 210 of the Public Utility Regulatory
Policies Act of 1978 (PURPA), 16 U.S.C. § 824a-3 (2000), see 18 C.F.R. Part 292
(2003), by declaring that contracts for the sale of qualifying facility (QF) capacity and
energy entered into pursuant to PURPA do not convey renewable energy credits or
similar tradeable certificates (RECs) to the purchasing utility (absent express provision in
a contract to the contrary). The Commission further declared that while a State may
decide that a sale of power at wholesale automatically transfers ownership of the State-
created RECs, that requirement must find its authority in State law, not PURPA.

Background

2. RECs were created in recent years by State programs typically designed to
promote increased reliance on renewable energy resources. These State programs
typically are premised on promoting policy goals such as improved air and water quality,
reduction of greenhouse gas emissions, broader fuel diversity, enhanced energy security,
and hedging against the price volatility of fossil fuels.

3. According to the petition, such programs had been adopted in 13 states as of the
date of the petition. The programs require retail sellers of electricity to include in their
resource portfolios a certain amount of electricity from renewable energy resources. This
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obligation can be satisfied by owning renewable energy facilities, by purchasing power
from such facilities, or by purchasing tradeable certificates, such as RECs, that
correspond to a certain amount of renewable energy generated by a third party. Two
States have implemented REC trading programs. Some Independent System Operators
and Regional Transmission Organizations are also developing markets for REC trading.

4, The development of these programs and trading markets for RECs has given rise
to disputes between QFs and their purchasing utilities. These disputes have focused on
the underlying PURPA purchase obligation; that is, whether the existence of a long-term
contract entered into pursuant to a PURPA purchase obligation determines ownership of

the RECs, though the long-term contract may be silent.

October 1 Order

5. On June 13, 2003, American Ref-Fuel Company, Covanta Energy Group,
Montenay Power Corporation, and Wheelabrator Technologies Inc. (Petitioners) filed a
petition for declaratory order seeking an interpretation of the Commission’s avoided costs
rules under PURPA. Specifically, Petitioners sought an order declaring that avoided cost
contracts entered into pursuant to PURPA, absent express provisions to the contrary, do
not inherently convey to the purchasing utility any RECs. They argued that the power
purchase price that the utility pays under such a contract compensates a QF only for the
energy and capacity produced by that facility and not for any environmental attributes

associated with the facility.

6. In the October 1 Order the Commission granted the petition for declaratory order:

to the extent that the petition asks that the Commission declare that the
Commission’s avoided cost regulations did not contemplate the existence
of RECs and that the avoided cost rates for capacity and energy sold under
contracts entered into pursuant to PURPA do not convey the RECs, in the

absence of an express contractual provision.[']

! October 1 Order at P 18, 24; accord id. at P 3. Our reference to an “express
contractual provision” here and elsewhere in the October 1 Order seems to have been
misunderstood. We did not mean to suggest that the parties to a PURPA contract, by
contract, could undo the requirements of State Iaw in this regard. All we intended by this
language was to indicate that a PURPA contract did not inherently convey any RECs, and
cotrespondingly that, assuming State law did not provide to the contrary, the QF by

contract could separately convey the RECs.
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The Commission continued that, while a State may decide that a sale of power at
wholesale automatically transfers ownership of the State-created RECs, that requirement

must find its authority in State law.

Requests for Rehearing

7. Timely requests for rehearing were filed by the Maine Public Utilities
Commission (Maine Commission); the Edison Electric Institute; Southern California
Edison Company and Pacific Gas and Electric Company, jointly; Jersey Central Power
& Light Company, Metropolitan Edison Company and Pennsylvania Electric Company
(collectively, the FirstEnergy Companies); Public Service Electric and Gas Company
(PSE&G); Northeast Utilities Service Company on behalf of Connecticut Light and
Power Company, Western Massachusetts Electric Company, and Public Service
Company of New Hampshire (collectively the NU Operating Companies) and United
INluminating Company; and Xcel Energy Services, Inc. All urge that the Commission
should have either dismissed the petition for declaratory order, or, if it did not dismiss the
petition, the Commission should have ruled that PURPA contracts are bundled total
output contracts that include the renewable attributes and thus RECs convey with the

electricity sold under the contracts.

8. Petitioners filed an answer to the requests for rehearing.
Discussion
0. Rule 713(d) of the Commission’s Rules of Practice and Procedure provides that

the Commission will not permit answer to requests for rehearing. 18 C.F.R. § 385.713
(d) (2003). We will accordingly reject Petitioners’ answer to the requests for rehearing.

10.  Nothing raised on rehearing warrants changing our decision in the October 1
Order and, accordingly, we will deny rehearing.

11.  The entities secking rehearing, other than the Maine Commission, are (or
represent) utilities that purchase electricity from QFs. They argue the Commission
should have dismissed the petition and left the issue of whether a contract conveys RECs
to the appropriate State court.’ Alternatively, just as they argued in response to the

21d. at P 24.

3 While those seeking rehearing argue that, once the Commission acknowledged
that RECs are creatures of the States and exist outside the confines of PURPA, see id. at
P 23-24, dismissal of the petition was the only action the Commission could take in this
case, we do not agree. In this regard we note that those seeking rehearing also argue on

(continued...)
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original petition, all seek a ruling that avoided cost rates paid under PURPA pay not just
for capacity and energy from a QF, but also any associated RECs. All oppose having this
Commission rule that contracts for the sale of QF capacity and energy entered into
pursuant to PURPA convey only the capacity and energy, and do not convey RECs, to
the purchasing utility (absent express provision in the contracts to the contrary).

12. We disagree. As we stated in the October 1 Order, “States, in creating RECs, have
the power to determine who owns the REC in the initial instance, and how they may be
sold or traded; it is not an issue controlled by PURPA.™ However, PURPA does
determine the rate which electric utilities must offer to purchase electric energy from

QFs.

13.  Aswe explained in the October 1 Order,” section 210(a) of PURPA requires the
Commission to prescribe rules imposing on electric utilities the obligation to offer to
purchase electric energy from QFs.® The Commission implemented the purchase
obligation in PURPA 1n section 292.303 of its regulations, 18 C.F.R. § 292.303 (2003),

which provides:

Each electric utility shall purchase, in accordance with § 292.304, any energy and
capacity which is made available from a qualifying facility . . .

Section 292.304, in turn, requires that rates for purchases shall: (1) be just and
reasonable to the electric customer of the electric utility and in the public interest; and

(2) not discriminate against qualifying cogeneration and small power production
facilities. 18 C.F.R. § 292.304(a)(1) (2003). The regulation further provides that nothing

rehearing, as they did in response to the petition, that RECs automatically convey under

PURPA avoided cost contracts to the power-purchasing utilities. They ask that the
Commission affirmatively rule that, under PURPA, RECs are conveyed to the purchasing
utilities. They, in essence, argue that the Commission may properly address the
substance of the petition, as long as the Commission rules in their favor. They implicitly
acknowledge that the Commission can properly rule on the substance of the petition,
rather than dismiss it. Their quarrel is thus with how the Commission ruled on the

substance of the petition.

41d. at P 23. Indeed, insofar as RECs are State-created, different States can treat
RECs differently. '

51d. at P 19-21.

® In PURPA the QFs are referred to as qualifying small power production facilities
and as qualifying cogeneration facilities.
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in the regulation requires any electric utility to pay more than the avoided costs for
purchases. 18 C.F.R. § 292.304(a)(2) (2003). “Avoided costs” is defined as “the
incremental costs to an electric utility of electric energy or capacity or both which, but for
the purchase from the qualifying facility or qualifying facilities, such utility would
generate itself or purchase from another source.” 18 C.F.R. § 292.101(b)(6) (2003).

14, Section 292.304 sets forth what factors are to be considered in determining
avoided costs. See 18 C.E.R. § 292.304(¢) (2003). The factors to be considered include:

(1) the utility’s system cost data;

(2) the availability of capacity or energy from a QF during the system daily
and season peak periods;

(3) the relationship of the availability of energy or capacity from the QF to
the ability of the electric utility to avoid costs; and

(4) the costs or saving resulting from variations in line losses from those
that would have existed in the absence of purchases from the QF.

15.  As the Commission stated in its October 1 Order,’ the factor that is not mentioned
in the Commission’s regulations is the environmental attributes of the QF selling to the
utility. This is because, under PURPA and our implementing regulations, avoided costs
were intended to put the utility in the same position when purchasing QF capacity and
energy as if the utility either had generated the energy itself or purchased the energy from
another source. In this regard, the avoided cost that a utility pays a QF does not depend
on the type of QF, 1.e., whether it is a fossil-fuel-fired cogeneration facility or a
renewable-energy-fired small power production facility. As those seeking rehearing
recognize, only renewable energy small power production facilities have renewable
attributes, yet the energy from a cogeneration facility is priced the same as the energy
from a small power production facility. Both are priced based on a purchasing utility’s
avoided costs. The Commission thus reasonably concluded that avoided cost rates are
not intended to compensate the QF for more than capacity and energy.®

T1d. at P 22.

SI_d-
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-16.  If avoided cost rates are not intended to compensate a QF for more than capacity
and energy, it follows that other attributes associated with the facilities are separate from,
and may be sold separately from, the capacity and energy.’ Indeed, states in creating
REC:s that are unbundled and tradeable have recognized this. The very fact that RECs
may be unbundled and may be traded under State law indicates that the environmental
attributes do not inherently convey pursuant to an avoided cost contract to the purchasing

utility.
17.  In sum, therefore, we will deny rehearing of our October 1 Order.
The Commission orders:
The requests for rehearing are hereby denied.
By the Commission.

(SEAL)

Magalie R. Salas,
Secretary.

® In this regard, we note that cogeneration facilities, to receive QF status, are
required to produce both electricity and useful thermal output. See 16 U.S.C. §§ 796
(18)(A)(i)-(ii), (B) (2000); 18 C.F.R. §§ 292.202(c), 292.205 (2003). The thermal output
that is a pre-requisite to a cogeneration facility’s achieving QF status is saleable
separately from the capacity and energy of the cogeneration facility. See, e.g., Liquid
Carbonics Industries Corp. v. FERC, 29 F.3d 697, 700 (D.C. Cir. 1994) (purchase of
thermal output by unaffiliated thermal host establishes arm’s-length market for thermal
output); see also Brazos Electric Power Cooperative, Inc. v. FERC, 205 F.3d 235, 237-38
(5th Cir. 2000); Kamine/Besicorp Allegany L.P., 63 FERC ¥ 61,320 at 63,157-59 (1993);
Arroyo Energy Limited Partnership, 62 FERC q 61,257 at 62,722-23, reh’g denied,
63 FERC 161,198 at 62,545-46 (1993); Electrodyne Corp., 32 FERC {61,102 at 61,277-
79 (1985).

If the thermal output of a cogeneration QF is separately saleable, the renewable
attributes of a small power production QF are similarly separate.

P



UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

American Ref-Fuel Company, Docket No. EL03-133-001
Covanta Energy Group,

Montenay Power Corporation, and

Wheelabrator Technologies Inc.

(Issued April 15, 2004)

Nora Mead BROWNELL, Commissioner dissenting:

1. As I stated in my prior dissent, I believe that once the Commission acknowledged
that RECs are creations of the States, the only logical course was to dismiss the petition
and leave the issue of ownership of RECs to be resolved in the appropriate state fora.
Therefore, I would have granted rehearing.

Nora Mead Brownell




25-17.280 Tradable Renewable Energy Credits (TRECs).
Tradable renewable energy credits and tax credits shall remain the exclusive property of the renewable generating facility. A utility

shall not reduce its payment of full avoided costs or place any other conditions upon such government incentives in a negotiated or
standard offer contract, unless agreed to by the renewable generating facility.

Specific Authority 350.127(2), 366.05(1) FS. Law Implemented 366.051, 366.81, 366.91, 366.92 FS. History—New 3-12-07.
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Re: Docket #070677-EQ FPSC - COMMISSION CL
Dear Mr. Litchfield:

Enclosed is a copy of the Staff Recommendation filed in Docket #070677-EQ on January 17,
2008. The Commission is expected to consider this Recommendation at its January 29" Agenda
Conference which will be held in Room 148, Betty Easley Conference Center, in Tallahassee
beginning at 9:30 a.m.

If you wish to attend, please arrive promptly at the beginning of the Agenda Conference, as we
cannot state the exact time at which this item will be heard. You are welcome to come to this
Agenda Conference and participate. If you have any questions, please feel free to call me at
(850) 413-6193.

Sincerely,
oo
ior Attorney
JEH/tfw
Enclosure

cC: Office of Commission Clerk (w/o attachments)
Recommendation-Letter.doc
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Re: Docket #070677-EQ

Dear Mr. Anderson:

Enclosed is a copy of the Staff Recommendation filed in Docket #070677-EQ on January 17,
2008. The Commission is expected to consider this Recommendation at its January 29" Agenda
Conference which will be held in Room 148, Betty Easley Conference Center, in Tallahassee
beginning at 9:30 a.m.

If you wish to attend, please arrive promptly at the beginning of the Agenda Conference, as we
cannot state the exact time at which this item will be heard. You are welcome to come to this

Agenda Conference and participate. If you have any questions, please feel free to call me at
(850) 413-6193.

Sincerely,

Hartman
enior Attorney

JEH/tfw
Enclosure

ce: Office of Commiission Clerk (w/o attachments)
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Dear Ms. Wang;

1 would like to be placed on the interested party mailing list for the following Docket
Numbers:

070677-EQ: Petition for approval of negotiated renewable energy contract with Manatee
Green Power, LLC, by Florida Power & Light Company.
My mailing address is:
Myron Rollins
Black & Veatch
11401 Lamar Avenue
Overland Park, KS 66211
(913) 458-7432
Very truly yours,

BLACK & VEATCH CORPORATION

W il

Myron Rollins

MRR/kmm

Black & Veatch Corporation - 11401 Lamar Avenue - Overfand Park, KS 66211 USA - Telephone: 913.458.2000
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Matilda Sanders PARTIES

From: Bryan_Anderson@fpl.com

Sent: Friday, December 14, 2007 11:53 AM

To: Filings@psc.state.fl.us

Cc: Kimberley Pena; Dorothy Menasco

Subject: RE: Electronic Filing for Docket No. 070677-EQ - FPL's Response to Staff's Questions

Thank you. We will redo this through our Tallahassee office.
Best regards,
Bryan

¥ "Filings@psc.state.fl.us" <Filings

"Filings@psc.state.fl.us" To: Bryan_Anderson@fpl.com, Beverly Mile@fpl.com
<Filings cc: "Kimberley Pena" <KPena@PSC.STATE.FL.US>, "Dorothy

Menasco" <DMenasco@PSC.STATE.FL.US>
Subject: RE: Electronic Filing for Docket No. 070677-EQ - FPL's
Response to Staff's Questions

12/14/2007 11:48 AM

Mr. Anderson,

The following noted attachments when printed did not come out very well, they might be formatted in
something other than Word or WordPerfect. They did not go thru the pdf process very well.

My other concern was no cover letter about the filing that would have included a signature that is needed.
The email does not take place of the letter.

On these two requirements, we will not be able to except this efiling.

Please file hard copy with the FPSC, so that it can be included into the docket file.

Thank you.
Matilda Sanders, Commission Clerk Office
850-413-6752

Noted Attachments: MGP Gen-Set Comparison_JGS 616 & CAT3520.pdf & PSC example.pdjf)

o The attachment containing the document to be filed must be in one of the following formats:

a. Adobe .PDF
b. Native word processing format (e.g., Word or WordPerfect) with numbered paragraphs. Use the
document extension .doc for documents filed in Word format and .wpd for those in WordPerfect

format. DOCUMENT NUMBER-DATE

10933 oEC It 5
12/14/2007 FPSC-COMMISSION CLERK
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e Documents shall be signed by typing "s/" followed by the signatory:

s/ First M. Last

From: Beverly_Mile@fpl.com [mailto:] On Behalf Of Bryan_Anderson@fpl.com
Sent: Friday, December 14, 2007 10:29 AM

To: Filings@psc.state.fl.us
Subject: Electronic Filing for Docket No. 070677-EQ - FPL's Response to Staff's Questions

Electronic Filing

a. Person responsible for this electronic filing:
Bryan S. Anderson

700 Universe Boulevard

Juno Beach, FL 33408

Tel: (561) 304-5253

Bryan Anderson@fpl.com

b. Docket No. 070677-EQ

In re: Petition for Approval of a Negotiated Renewable Energy Contract with Manatee Green Power,
LLC., and Exhibits.

c. The document is being filed on behalf of Florida Power & Light Company.

d. There are a total of 24 pages in the document, including attachments.

e. The document attached for electronic filing is Florida Power & Light Company's Response to Staff's
Questions with exhibits/attachments.

(See attached file: FPL's Response to Staff’s Questions 12-12-07. pdf)(See attached file: Manatee LFG
Analysis SITE REPORT- GolderAssoc_4-27-07.pdf)(See attached file: MGP Gen-Set Comparison_JGS

616 & CAT3520.pdf)(See attached file: PSC example.pdf)

Bryan S. Anderson
12/14/2007



Senior Attorney

Authorized House Counsel No. 219511
Florida Power & Light Company

700 Universe Boulevard

Juno Beach, FL 33408

12/14/2007
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Matilda Sanders

From: Beverly_Mile@fpl.com on behalf of Bryan_Anderson@fpl.com

Sent: Friday, December 14, 2007 10:29 AM

To: Filings@psc.state.fl.us

Subject: Electronic Filing for Docket No. 070677-EQ - FPL's Response to Staff's Questions

Attachments: FPL's Response to Staff's Questions 12-12-07.pdf; Manatee LFG Analysis SITE REPORT- GolderAssoc_4-
27-07.pdf; MGP Gen-Set Comparison_JGS 616 & CAT3520.pdf; PSC example.pdf

Electronic Filing

a. Person responsible for this electronic filing:
Bryan S. Anderson

700 Universe Boulevard

Juno Beach, FL 33408

Tel: (561) 304-5253

Bryan_Anderson@fpl.com

b. Docket No. 070677-EQ

In re: Petition for Approval of a Negotiated Renewable Energy Contract with Manatee Green Power, LLC., and
Exhibits.

¢. The document is being filed on behalf of Florida Power & Light Company.
d. There are a total of 24 pages in the document, including attachments.

e. The document attached for electronic filing is Florida Power & Light Company's Response to Staff's Questions with
exhibits/attachments.

(See attached file: FPL's Response to Staff’s Questions 12-12-07.pdf)(See attached file: Manatee LFG Analysis SITE
REPORT- GolderAssoc_4-27-07.pdf)(See attached file: MGP Gen-Set Comparison_JGS 616 & CAT3520.pdf)(See
attached file: PSC example.pdf)

Bryan S. Anderson

Senior Attorney

Authorized House Counsel No. 219511
Florida Power & Light Company

700 Universe Boulevard

Juno Beach, FL 33408

12/14/2007



