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DIRECT TESTIMONY OF KATHY L. WELCH 

Q. 

A. 

Suite 400, Miami, Florida, 33166. 

Please state your name and business address. 

My name is Kathy L. Welch and my business address is 3625 N.W. 82nd Ave., 

Q. 

A. 

Supervisor in the Division of Regulatory Compliance and Consumer Assistance. 

By whom are you presently employed and in what capacity? 

I am employed by the Florida Public Service Commission as a Public Utilities 

Q. 

A. 

How long have you been employed by the Commission? 

1 have been employed by the Florida Public Service Commission since June 1979. 

Q. Briefly review your educational and professional background. 

A. I have a Bachelor of Business Administration degree with a major in accounting 

from Florida Atlantic University and a Masters of Adult Education and Human Resource 

Development from Florida International University. I have a Certified Public Manager 

certificate from Florida State University. I am also a Certified Public Accountant licensed 

in the State of Florida, and I am a member of the American and Florida Institutes of 

Certified Public Accountants. I was hired as a Public Utilities Analyst I by the Florida 

Public Service Commission in June of 1979. I was promoted to Public Utilities 

Supervisor on June 1,2001. 

Q. 

A. Currently, I am a Public Utilities Supervisor with the responsibilities of 

to 

Please describe your current responsibilities 

administering the District Office and reviewing work 
W W N O .  



1 

2 

1 
3 

4 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

complctc ficlcl ~ v o r k  aiid issiic audit reports Lvhen due. I also supelvise, plan, and conduct 

utility auclits 01' tiiaiiiial atid autoniatcd accountins systems for historical and forecastcd 

financial statcmolits i\lltI cxliibits. 

Q. tlavc yoii presented tcstiniony bcforc this Commission or any other regulatory 

ngcnc y? 

4. Yes. I have tcstificd i n  scvcral C ~ S C S  bcfore thc Florida Public Senicc 

Zommission. Exhibit KLW-1 lists these cases. 

2. What is the purpose of your testimony today? 

4. The purpose of my tcstimony is to sponsor spccific audit findings i n  the staff audit 

qeport of K W Resort Utilities Coiy. (utility) which addresses the utility's application for 

ncrease in wastewater rates in Monroe County, Audit Control Number 07-233-4- 1 .  This 

iudit report is filed with the testimony of Iliana Piedra and is identified as Exhibit IHP- 1 ,  

Specifically, my testimony addresses Findings 1 -9. 

2. 

4. 

Were these audit findings prepared by you? 

Yes, I was rcsponsiblc for these findings. 

2. Please describe the work you performed in this audit. 

4. We sanipled plant additions for the period January 1 ,  1998 through December 31, 

1006 for compliance with the audit objectives. We were unable to audit 1984 to 1997 

mause  after the stock transfer in 1998, the current owners did not obtain the records of 

he previous owner. For the years 1998 -- 2006, we verified that the utility properly 

ecorded retirements to plant when a capital itcin was renioved or replaced. We tourcd 
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the uti l i ty plant sites to ol~scrvc urlietlier asset additions were completed and to ascertain i f  

; w e  t re t i re 111 c ti t s \\gc r c  p 1.0 pc 1.1 5; r cco rd ed and sam p 1 cd construct i 011 p roj cc t add i t  i 011 s aiid 

tlie corrcspoiidi tis source docuiiientation. We also L w i  fied that there have been no 

cliatigcs to utility Imd since tlic last rate procccding by searching the county’s pitblic 

records. Wc sampled addilions to CIAC and Ad\mces for Construction for the pcriod 

.laiiuary 1 ,  I098 tliroLig1i Ikccmber 3 I ,  2006 for compliance with tlie audit objectives and 

scanned tlie utility’s cash receipts records for unrecorded cash and property. We 

r-evicwed developer agreements for unrecorded CIAC and traced utility CIAC schedules 

to the general ledger and tlie utility’s authorized tariff rates. We reviewed the agreement 

with Monroe County to deterniinc i f  i t  was properly reflected in tlie utility books and 

reconciled plant i n  tlie tax return to plant i n  the ledger to determine i f  any contributed 

nroperty was not recorded. Wc traced the accuniulated depreciation schedules to tlie 

:orresponding plant scliedulcs f?om 1090 to 2006. We verified that the utility used 

2oinmission authorized rates to depreciate its plant accounts by calculating a saniple of 

xcuinulated depreciation account balances to test for calculation errors and verified that 

.hc utility propcrly recorded rctircmeiits to accumulated depreciation wlicn the 

:orresponding plant was removed or replaced. We traced the accumulated amortization 

i f  CIAC schcdulcs to tlic corrcsponding CIAC schedules and verified that tlie utility used 

Zommission authorized rates to amorti7.e its CIAC accounts by calculating a sample of 

tccuniulated amortization account balances to tcst for calculation errors. We rccalculated 

I sample of accumulated amortization of CIAC account balances as of December 31, 

!006. We recalculated the utility’s working capital balance as of December 3 1 ,  2006. 

2. 

4. Audit Finding No. 1 

Please review the audit findings in the audit report for which you are testifying. 
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Audit I;itiding No. 1 discusses the absence of records from 1984 through 1997. 

The last rate c;ise order used ;I test year of Dccember 3 1 ,  1 OS3. I n  Order N o .  1401 0. 

issued .lantiary IS, IOS5, in  Docket No. 850009-SU, tlie Commission approved a transfer 

o1'tlic utility to ('iticorp Itcal Estate. Inc. (Citicorp), \~l i ic l i  Iml acquired the utility assets 

hrougli Ihrcclosiire on the mortgage. In 199s. the current oiviiers took over tlie utility 

through a stock purcliasc. I lie new owners did not obtain tlie books and records from 

Citicorp. We were not able to obtain supporting documentation for plant or CIAC 

additions from 1984 to 1997. However, we were able to obtain depreciation and 

amortization schedules back to 1990. We identified $2,13796 1.86 of unsubstantiated 

plant additions for 1984 to 1997. Accumulated depreciation on these additions is 

$330,006.33, There were also S867,668 of unsubstantiated additions to CIAC from 1984 

Lo 1907. I n  addition, without the records we were unable to detemiine if there was any 

unrecorded CIAC. The related additions to accumulated amortization are $32,2 10. 

- _  

Audit Finding No. 2 

Audit Finding No. 2 discusses services provided by Green Fairways. Mr. William 

L. Smith, president of KW Resort Utilities Corp., has a law practice and owns several 

stlier businesses. The following businesses are managed through Green Fairways. 

+ Key West Golf Course 

+ Venetian Partners-office Building in San Francisco 

+ K W  Resort Utilities, Corp. 

+ 900 Commerce-offices in Oakbrook, Illinois 

+ Portland Court-office building in Addison 

+ Rail Golf Course in Springfield, Illinois 

+ Deer Creek Golf Course in LJniversity Park, Illinois 

Three employees are paid by Green Fairways. Mike Misheck runs the golf 
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courses and Key  West Golf Club. Bill Ski runs the office buildings. Mr. Smith ovet-sees 

a11 the husiiicsscs aiid rut is KW Rcsort. 

MI.. Sniilh perfortiis multiple tasks for thc utility anti indicates that 1/3 of his time 

is spciit 011 thc utility. MI-. Smith manages tiiany companies and there are no time records 

LO support tlic allocation of his time spent on tlic utility. 

I n  2000, Grccn Fairways cliarged the uti l i ty $60,000 as  a nianagciiient fee. I t  also 

:barges 10% of large construction projects for the management of the projects. Our 

rev i ew fo 11 nd t h e fo I 1 ow i n g p roj e c t i i i  an ag em en t fees : 

+ 2002 $107,198.07 fiberglass liner for collection system 

+ 2003 $194,376.80 fiberglass liner for collection system 

+ 2006 S 124.983.76 advanced wastewater treatment plant expansion project 

In our audit report, we prepared an analysis of the nianagenient fee compared to 

Ur. Smith’s salary. 

Audit Finding; No. 3 

Audit Finding No. 3 discusses Key’s Environmental Service. This company was 

;tarted by Mr. Smith’s son-in-law to service KW Resort Utilities. Key’s Environmental 

ilso has contracts to service some of the privately owned lift stations. Key’s 

3ivironniental has its offices i n  tlic utility-owned trailer. I t  pays the utility $24,000 for 

he use of this trailer. I t  also uses the utility-owned trucks but pays for its own gasoline 

ind vel1 i c 1 e maintenance. 

Key’s Environmental purchases supplies, chemicals, and sludge hauling and then 

)ills the utility for these services. Related party charges to a utility require additional 

,eview to dcterniine whether the related party bills the utility at actual cost and does not 

ise the affiliate company to increase prices to the utility. We attempted to determine if 

<cy’s Environmental increases the costs for these itenis. We compared a sample of the 
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costs to prices on tlic inteniet and inclucied information in  the audit work papers for 

I’urtlicr rc\,ic\\ . 

Sonic ol’ the Key’s Environmental invoices were capitalized and sonic espcnscd. 

For the period 2003 -. 2000. tlie utility capitalized S252,6OO.OS for hookup coordination 

services. These diities iiiclutied fiL.e field tisits and a hydrostatic test of the P V C ’  Iatcral 

from the builciing to the point of  connection. Other costs included site preparation \vork 

for the new clarifier, power poles, effluent lines, relocation of tlie chlorine tank, pumps, 

surge tank, and a blower. 

The utility has a contract with Key’s Environmental that requires two full time 

qxrators and an operations manager (who is to work a minimum of eight hours a day and 

:wo liours a day on tlie weekends.) The contract includes customer relations, periodic 

1 n sp ec t i o n s, i i i  i n o r ni ai n t en anc e ,  dai 1 y p uni p i n g stations inspections, p rev c ti t a t i v e 

naintenance programs, and monitoring programs for collection systems, reclaimed water 

lines, meters, pumps, and blowers. Key’s Environmental reads tlie meters and maintains 

i n  answering service and dispatch. The contract also includes sampling, testing, 

xipervision, and inspection of new customer tie in’s. 

In 2006, the utility expensed $450,774.1 1 for invoices from Key’s Environmental. 

.ncluded i n  tlie chemicals and supplies charges of $43,202.75 is an amount o f  $1,3 13.65 

‘or lab testing. Sampling and testing was supposed to be part of tlie contract. These 

:barges should be removed. There is also S 15,000 of hookup fees charged that should be 

ransferred to plant. 

However, the operations contract states that supervising and inspecting new tie ins 

s part of the contract. The description of what Key’s Environmental is doing for the 

:onnection fee appears to be more extensive. The Commission should consider i f  tlie 

vork being done exceeds what is in the contract. If the additional charges should be 
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considered ;IS part o f  thc basic contract, the $252,690.08 plus the inisclassified $1 5,000 or 

$2 705600.  (1s SIlOll Id ;I I 1  he  I-cmo\~cti li-c>m p lan t .  

I n  iidtiitioli, \vc: rcclucsted additional information on $5 1,602.07 of items that 

appc;ired to I J C  capital items. We did not recci\re any information before we wrote the 

ii 11 cl i t re p o rt . 

A lso  Included In the expcnse accounts was it bill for $2,082.3 1 for damage to a pit 

wcuum that was caused by Waste Maiiagement. This is expected to be recovered from 

Waste Management and should be removed from expenses. There was also an invoice for 

.hc Oceanside Marina of $995.30 that is supposed to be reimbursed by the County. 

To detemiine the reasonableness of the monthly maintenance fee, we reviewed an 

:stinlate the utility received from US Water for a montlily operations fee of $33,17 I .34. 

The contract appeared to include similar temis but had 1.5 licensed operators and Key’s 

3ivironniental has two. The Key’s Environmental contract contains provisions for a lead 

neclianic and a field tech that are not separately shown on the Key’s Environmental 

:ontract. However, Key’s Environmental has more employees than just the two licensed 

)perators. 

The utility also provided a contract from 2002 with AirVac Inc. for the same 

ervices pcrfomied by Key’s Environmental. Thc 2002 contract was for $5,500 a month 

or operation of the air vac system and $60 an hour for emergency service. The utility 

isually pays Key’s Environmental $3,333 a month for operation of the air vac system and 

;90 an hour for emergency service 

A summary of the adjustments follows: 

Remove hookup fees (1 5,000.00) 

Remove testing fees (1,3 13.65) 

Reniovc amount due from Wastc Management (2,082.3 1 )  
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Removc atllount tluc li-on1 County (995.30) 

l!sliihii K I  ,W-3 includes copies 01’ specific audit  \ \ark papers that iiiclude the 

coii~rnct LviLli Kcys llti\,iroiitiicntal. Itic. Tlic eshihit also includes the cstimate thc utility 

reccived liom I IS \Yater. 

Aodit I~inding No. 4 

Audit Finding No. 4 discusses franchise fees. In 1999, the utility recorded 

S 125,364.06 as franchise fees. These charges were to support proposed laws to require 

people to hook LIP to the utility system. Included i n  this amount is $81,444.62 for 

mgineering fees. These fees do not appear to relate to franchises but instead to design of 

thc new treatment plant. I f  the S 8 1  ,444.62 of engincering fees were transferred to 

ircatment and disposal plant, i t  would be depreciated at 5.56% instead of 2.5%. 1 

:ecommend that depreciation expense should be increased by $2,492.2 1 a year. I n  

Iddition, I recommend that the accumulated depreciation should be increased for 7.5 

years of adjustments to the depreciation expense, or $18,691.54, and that average 

iccumulated depreciation slioiild be increased by $17,445.44. 

Audit FindinP No. 5 

Audit Fitiding N o .  5 discusses land. Schedule A-4 of the Minimum Filing 

Xequirenients (MFRs), a summary of plant by year, shows a reduction to land in  1989 for 

F152,255. The filing correctly increased land for the same amount in tlie pro forma 

idjustments. This brings tlie land account back to the ordered balance and the amount 

hat matches the documentary stamps for the land purchase. However, no adjustment was 

nade for the other side of the entry that reduced land. The debit to the original entry was 

1 debit to three plant accounts. Since land was increased to its original value, structures 

;hould be rcduced by $38,063.56, collection sewers by $38,064.1 1 ,  and plant sewers by 
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$76,126.96, 

d i sposa 1 cq i I i 13 m c ti t , ( 'o I I cc t i o n sc\\'crs \ v c ~  i 11 c o i-poi-n t cd into account 3 6 0, fh rc e ti1 ;i i 11 s . 

I n  1098, plant sewcrs were incoiporated into account 380, treatment and 

I rcconiiiiciid that average plant should be reduced by  S 152,255, a\.er-agc 

acc 11 in 11 1 at cd d cprec i a t  i o 11 s 11 o t i  Id bc rcd uc cd 11 y $7 1 .2 74.3 6, and dep r ec i at i o 11 ex 13 cn se 

~ h ~ ~ l d  be rcduccd b y  $0 ,70S .50 .  

Audit Finding No. 6 

Audit Finding No. 0 discusses retirements. Schedule A-3 of the MFRs, a schedule 

2f  adjustments to rate base, increases plant for the contract with Siemens for the work 

jone on the Advanced Wastewater Treatment (AWT) plant expansion. As part of the 

:xpansion, a clarirying u n i t  was installed. 'To make room for this unit, two drying beds 

ind a sludge thickening u n i t  were reinoved. The acljustment to increase plant does not 

.ake into account the removal and retirement of tliese items. We could not determine the 

iriginal cost of these items from the records we have in order to determine the entry 

ieeded to the ledger. Since retirements decrease plant and increase accumulated 

lepreciation, there is no effect on rate base. The utility plans to adjust for the retirement 

when the plant is completed. Thcre may be a small effect on accumulated depreciation 

ind depreciation expense if these items are still being depreciated. 

Audit Finding No. 7 

Audit Finding No. 7 discusses accumulated depreciation. Commission Rule 25- 

IO. 140, F.A.C. (Deprcciation) was not in effect when the utility had its last rate case. Thc 

,ule allows a utility to implement guideline depreciation rates at any time. However, i f  

yideline rates are implemented for any account, they must be implemented for all 

iccounts. Further, when guideline depreciation rates have been implemented, the rates 

hall not be changed unless approved by the Commission. 

The utility did not follow Rule 25-30.140, F.A.C. until the year 2000. Howevcr, i n  
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iiiipleniciiting tlic rule, sonic of the rates used were different than the rule rates. I n  

additioii, LL'C li)uiid an  error in the 2006 formula for the Tools account. Vie rule also 

requires t h a t  CIAC tx segregtcd by type of' addition and that these additions bc 

separately aniortizccl basccl on type. Sincc \ye have not located any contributed property. 

i t  appc:irs rcasonablc tl int  the u t i l i t y  left all tlie CIAC i n  one account for capacity fees. 

However, according to tlie rule, cash should be amortized using a coniposi te rate. In  

2000, 200 1 , and 2002, tlie utility mistakenly left out certain accounts i n  calculating its 

composi tc ratc. Because of these errors, we have reconiputed depreciation using the 

proper rule rates. Because the revised depreciation rates also changes the composite rate 

for amortization of CIAC, we recalculated the amortization. The audit report includes 

sc h ed 11 I e s sho\v i n g t I1 es e c a 1 c 11 1 a t  i o n s o f ac c 11 i i i  u 1 at ed depreciation, d ep rec i at i o 11 expense, 

acct~niiilatcd amortization, and amortization expense. 

Based on our adjustments for these depreciation and amortization rates, I 

recommend that average Accumulated Depreciation should be increased by $25 1,68 1.06, 

average Accumulated Amortization should be increased by $99,48 1.92, and depreciation 

:xpense should be increased by the net of $16,02 1.42. 

Audit FindinP No. 8 

Audit Fiiiding No. 8 discusses C'IAC. The utility included both CIAC and 

2ustomer Advances for Construction i n  rate base. Thc advance account was created 

3ecause the utility entered into an agreement with the County that provided for the 

Zounty to pay the utility for the new plant additions. The utility received $3,886,674.23 

n twelve payments from the County for the addition. These payments were recorded in 

idvances for Construction. As part o f  the agreement, when thc utility received payments 

Yoin the individuals hooking to the new vacuum system, the utility would collect and 

,ecord the $2,700 pcr Equivalent Residential Connection (ERC) in the CIAC account and 

- 1 0 -  
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then return lo thc county $2,100 per ERC. The $600 pel- ERC or $900,000 would be kept 

by the i i t i l i t h ,  also and should be rccordcd i n  ('l,4('. Thc tariffal1on.s for $3:700 per ERC 

as ;I capicit y charge. 

A t  the end 01' 2005 the utility had rccci\,ed $l.009,477.04 i n  payments from 

custonicrs 1i>r the C'IAC. The utility had paid the County S586,S 18.36. The utility then 

gave thc ('ounty an advance of s242.000. 

I n  2 0 0 5 ,  $4,100 was still owed to the County for the additions and offset the 

advance of $242,000. I n  2006, the utility then received $261,052 from additional 

customers of which $225,568.45 offset the $242,000 advance. A balance of $1 2,33 1.55 

remained as an advance at the end of 2006. I n  2007, the County began a program where 

thc customers can p a y  the connection fee through their tax bills. 

I n  addition to thc $3,856,674.23 reccived from the County, the County paid 

F 146,500 for design and drawings. This aniount was recorded in CIAC. The County also 

mid $707,000 toward the $600 per customer of additional CIAC that the utility is keeping 

3ver and above the tariffed amount and recordcd this i n  CIAC even though all the 

xstoniers have not yet hooked up. 

The utility should make a joumal entry to transfer the $707,000 to the advance 

iccount. The ledgx also necds to bc adjusted for thc portion of the $600 already received 

hat has not been recorded i n  CIAC and the excess received from the County i n  addition 

o the advance amount. 

Before the County started collecting the CIAC itself, the utility collected 

;908,101.04 in CIAC from the customers and only paid the county back $715,1 10.81. 

The additional $192,990.23 that did not have to be repaid to the county should have been 

emoved from the advance and transferred to CIAC. The County then paid the remainder 

)f  the $900,000 by giving the utility a check for $707,000 in advance of the customers 

- 1 1  - 



I 

7 
i 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

21 

22 

23 

24 

25 

signing up .  The util i ty booked the $707,000 i n  CIAC instead of the advance account. 

Tlicre is ;I 0.77 diffcrcncc that remains. Sincc thc County took over and unt i l  thc end of’ 

2000, 37.55 ERC’s were paid for. At $600 each, $22,530 of the $707,000 advance shottld 

 ha\^ been t.cmoved from advances and trmlkrrcd to C’IAC. 

Finally, the utility received and booked iiiorc i n  the advance account than i t  

actually o\vcs to tlic C’outity and this amount needs to be adjusted. This amounts to 

$02,090. 1 I .  There is no effect on the filing becausc both accounts are includcd i n  their 

en t i ret y . 

Audit Finding No. 9 

Audit Finding No. 9 discusses teniporary cash investments. Cash balances 

included in the working capital allowance for the period ended December, 2006 include 

several sub-accounts. Our review of these accounts from the general ledger revealed that 

several of them earned interest, Generally, interest-bearing funds are excluded from 

working capital to prevent subsidization of the company by the ratepayers. (See Order 

No. 11498, issued January 11, 1983, in  Docket No. 820150-EI, I n  re: Petition of Gulf 

Power Company for an increase in its rates and charges, and Order No. PSC-97-1225- 

FOF-WU, issued October 10, 1997, in Docket No. 970164-WU, In re: Application for 

increase i n  rates in  Martin County by Hobe Sound Watcr Company.) I recommend the 

temporary cash investments be removed from working capital, which would reduce the 

13-niontli average Working Capital i n  rate base by $168,264.53. 

Q. 

A. Yes. 

Does that conclude your testimony? 

- 1 2 -  
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e 

Docket No. 070293-SU 
Exhibit KLW-1 (Page 1 of 1 )  

History of Testimony 
Provided by Kathy L. Welch 

In re: Application for approval of rate increase in Lee County by Tamiami Villaqe 
Utility, Inc., Docket No. 910560-WS 

In re: Application for transfer of territory served by Tamiami Villaqe Utility, Inc. in 
Lee County to North Fort Myers Utility, Inc., cancellation of Certificate No. 332-S 
and amendment of Certificate 247-S; and for a limited proceedinq to impose 
current rates, charqes, classifications, rules and requlations, and service 
availability policies, Docket No. 940963-SU 

In re: Application for a rate increase by General Development Utilities, Inc. (Port 
Malabar Division) in Brevard County, Docket No. 91 1030-WS 

In re: Dade County Circuit Court referral of certain issues in Case No. 92-1 1654 
[Transcall America, Inc. d/b/a ATC Lonq Distance vs. Telecommunications 
Services, Inc., and Telecommunications Services, Inc. vs. Transcall America, Inc. 
d/b/a ATC Lonq Distance) that are within the Commission's jurisdiction, Docket 
NO. 951 232-TI 

In re: Application for transfer of Certificates Nos. 404-W and 341-S in Oranqe 
County from Econ Utilities Corporation to Wedgefield Utilities, Inc., Docket No. 
960235-WS 

In re: Application for increase in rates and service availability charges in Lee 
County by Gulf Utility Company, Docket No. 960329-WS 

In re: Fuel and purchased power cost recovery clause and qeneratinq 
performance incentive factor, Docket No. 01 0001-El 

In re: Application for staff-assisted rate case in Hiqhlands County by The 
Woodlands of Lake Placid, L.P., Docket No. 020010-WS 

In re: Application for rate increase in Marion, Oranqe, Pasco, Pinellas, and 
Seminole Counties by Utilities, Inc. of Florida, Docket No. 020071-WS 

0 In re: Petition for issuance of a storm recovery financinq order, by Florida Power 
& Liqht Company, Docket No. 060038-El 





MANAGEMENT AGREEMENT 

Between 

KW RESORT UTILITIES CORP., 
A Florida corporation, 

And 

KEYS ENVIRONMENTAL, INC. 

Dated as of December 13,2004 



TABLE OF CONTENTS 

ARTICLE I .  APPOINTMENT ........... .................. ................... 

1.02. Participation of ..................... .............. .............. 
............... 1.01. Appointment ... . . . . . . . .  ..................... ......................... 1 

ARTICLE II. RESPONSIBILITIES OF AGENT ....... ................... 2 
2.01. Responsibilities. 

2.03. Approved Budge 
2.04. Wastewater Reuse 

2.06. Collections ........................................................................................................ 5 

2.02. Operations Manager ........... 

2.05. Utility Agreement ................................. 1 ............................................................ 

2.07. Customer Relations ................... ................... 6 
.. 2.08. Enforcement ........... .................................................................................. 6 

2.09. Routine Maintenance and Repairs ............................ 
2.1 0. 
2.1 1. Supervision of Work .................................................. 
2.12. System Testing and Reporting .................................. 
2.13. Employ and Supervise Employees .................................................................. 8 
2.1 4. Insurance .... ................ 
2.15. Compliance... 

.................................... 10 
..................... 11 

Jet Rodding of Sewer Lines; Sewage Pumping ........ 

2.16. Dispute Tax A 
2.17. Advertising; Public R 
2.18. Additional Operating ................. 
2.1 9. Adherence to Appro ............................ 14 
2.20. payment of Operati ............................ 14 

2.22. Inventories, Etc .............................................................................................. 15 
1 2.23. Reports ........................................................................................................... 16 

2.24. Audits ............................................................................................................. 17 

2.26. Operating Account :. 17 
2.27. Use of Counsel and Other Professionals ....................................................... 18 
2.28. Notice of Engagement ................................................................................... 18 
2.29. Exclusions ..................................................................................................... 18 
2.30. Additional Services at Additional Cost ..... 

2.21. Books of Record and Distribution .................................................................. 14 

2.25. Meeting with Owner ....................................................................................... 17 
.............. ......................................................................... 

ARTICLE Ill. INDEMNIFICATION ... ........................ 19 
3.01, Indemnification.. .............. 



4.01. Management F 
4.02. Related Parties 

....................................... 20 

........................................... 20 

5.02. Termination ....... 
5.03. Other Terminat 

....................................... 22 
5.06. Subsequent ............................................................ 22 

MISCELLANEOUS PROVISIONS ...................................................... 22 
6.01. Notices ............. .......................................................... 22 
6.02. Relationship ..... ........................................................ 23 
6.03. Owner's Limited Liability ... ........................................................ 23 
6.04. Compliance of Law ............................................ .................. 23 
6.05. Amendment ..... .......................................................................... 24 

Stipulation of Jurisdiction ............................................................. : ................. 24 
6.08. Assignment ............................. ............................................................... 24 
6.09. Construction ................................................................................................... 24 
6.1 0. Headings ........................................................................................................ 24 

6.1 2. Time of the Essence .......... ............................................. 25 
6.13. Authority ............................ .......................................................... 25 

6.1 6. No Representations ........................ ............................................. 25 
Duties and Obligations ................................................................................... 25 

6.18. Counterparts ...................................................................... ................... 25 
6.19. Waiver ................................ ....................................................... 25 

6.21. Liens .......................................... ........................................................... 26 

I 

ARTICLE VI! 

6.06. Governing Law. ........................................................ 24 
6.07. 

6.1 1. Remedies .......................... ............................................. 25 

6.14., Third Parties ...................... ............................................. 25 
6.1 5. Merger ............................... ............................................. 25 

6.1 7. 

6.20. Divisibility ............................ ....................................................... 26 

6.22. JURY TRIAL WAIVER ................................................................................... 26 



TABLE OF DEFINED TERMS 

The following capitalized terms are defined in the respective Sections of the 

Agreement identified below: 

"Agent" as such term is defined in the Preamble to the Agreement. 
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"Office Clerk" as such term is defined in section 2.13 of the Agreement. 

"Operating Account" as such term is defined in Section 2.26 of the Agreement. 

"Operations Manager" as such term is defined in Section 2.02 of the Agreement. 



"Owner' as such term IS defined in the Preamble to the Agreement. 

"Owner's Affiliates" as such term is defined in Section 6.03 of the Agreement. 

''Gwn+'s Indemnified Persons"as such tem is defined in Section 3.01 of the Agreement. 

"O,m$s Termination Notice" as such term is defined in Section 5.02 of the Agreement. 

"Permk as suct7 term is defined in Section 2.18 of the Agreement. 

"Pr0pe;ttj' as such term is defined in the Recitals to the Agreement. 

"Regu1ations"as suchtermisdefined inSection2.15oftheAgreement. 

"Regulatory Agencies" as such term is defined in Section 2.13 of the Agreement. 

"Reiated PaQf as such term is defined in Sectjon 4.02 of the Agreement. 

"Reserve" as such term is defined in secbon 2.21 of the Agreement. 

"Shut-Down Electjon" as such term is defined in Section 5.05 of the Agreement. 

"Shut-Down NoW'as such term is defined in %?don 5.05 of the Agreement. 

"Start-up Period" as such term is defined in Section 2.03 of the Agreement. 

"System"assuch tenisdefinedinthe RedtalstotheAgreement. 

"System Personnel" as such term is defined in Section 2.13 of the Agreement. 

"Utility Agreement" is such term is defined in Section 2.05 of the Agreement. 

"Wastewater Reuse Agreement" as such term is defined in Section 2.04 of the 
Agreement. 



MAN AG EM ENT AG R EEM ENT 

THIS AGREEMENT is made as of the c d a y  of December, 2004, between 

KW RESORT UTILITIES CORP., a Florida corporation (the "Owner") and K N S  

ENVIRONMENTAL, INC., a Florida corporation (the "Aaent " ) 

W I T  N E S S E T  - H: 

WHEREAS, the Owner owns fee title to that certain parcel of real property located on Stock 
Island, Monroe County, Florida known as 6630 Front Street, together with the buildings and 
improvements now and hereafter existing thereon and thereunder (the "Propertv"), including but 
not limited to a waste water collection and transmission system and a waste water treatment 
system (as now and hereafter existing, the "System"Z; and . 

% WHEREAS, the System currently consists of a 499,000 gallon per day waste water treatment 

system, twetve (12) waste water pumping stations, and appurtenant force mains, and Reclarmed 
Water Lines (as hereinafter defined) operated pursuant to a Certificate of Convenience ard Necessity 
issued to Owner by the Fbnda Public Service Commission; and 

WHEREAS, Agent has engaged and is experienced in and has all licenses, permits and 
authorizaijons required for the operation, maintenance, and management of the System and the 
Propertv; and 

WHEREAS, Gw-ter desires to engage Agent as an independent contractor to operate, 
maintain and manage the System and the Property, and Agent desires to accept such engagement, 
all subject to the terms and conditions of this Agreement; 

NOW, THEREFORE, in consideration of the mutual agreements herein contained, the 

plant, related effluent disposal injection wells, approximately 9,oOO feet of waste water cdlection 

.. < y 
"\ 

parties hereto agree as follows: . ' 

ARTICLE I .  
APPOINTMENT 

1.01, Appointment. Subject to the terms and conditions hereinafter set forth, M e r  
hereby appoints Agent and Agent hereby accepts the appointment as exclusive managing agent of 
the System and the Property.. By its acceptance of this appointment, Agent represents and 
warrants that (i) it is duly organized, validly existing, in good standing under the laws of 
the State of Delaware is qualified to do business and in good standing under the Laws 
of t F S t a t e  o m a ,  and has all requisite power and authority to enter into and 
perform its obligations under this Agreement, (ii) the person signing this Agreement for it 
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is duly authorized to execute this Agreement on its behalf, and (iii) it has secured and will 
keep in effect during the term hereof all necessary licenses, permits and authorizations 
to enable Agent, and all agents and employees acting on its behalf, to perform all of 
Agent's duties under this Agreement and shall notify owner immediately should any 
such license, permit or authorization no longer be in effect or in good standing. 

1.02. Particbation of Aqent's Authorized Supervisor. In order to perform its 
duties hereunder, and as a material inducement to Owner to enter into this 
Agreement, Agent agrees that it will provide throughout the term of this Agreement the 
services of Chris Johnson or another employee of Agent reasonably acceptable to Owner 
("Aaent's Authorized Supervisor") to diligently supervise the management, maintenance 
and operation of the Property and the System. At all times throughout the term of this 
Agreement, Agent represents, warrants and covenants to.Owner that Chris Johnson 
shall be the President of Agent. Agent further agrees that throughout the term of this 
Agreement, Agent's Authorized Supervisor shall visit the Property not less than two (2) 
times per month and shall, in addition to performing any other services required in 
fulfillment of obligations under this Section 1.02 and review and approve of any Budget 
prior to submission of same to owner in accordance with Section 2.03. In the event 
Chris Johnson shall leave the employ of Agent or if Agent desires to substitute another 
employee in place of Chris Johnson as Agent's Authorized Supervisor, Agent shall 
immediately notify Owner and Owner shall have the right, in its reasonable discretion, 
to approve the new Agent's Authorized Supervisor and shall be given the opportunity to 
interview all candidates for the position of Agent's Authorized Supervisor. 

ARTICLE 11. 
RESPONSIBILITIES OF AGENT 

2.01. Resmnsibilities,. Agent agrees to operate, manage and maintain the Property 
and the System in a diligent mreful and vigilant manner in compliance with all applicable hws and 
regulations and in accordance with the provisions of this Agreement. Without limiting the 
generality of the foregoing, the authorities, duties and responsibilities of Agent in connection with 
the operation, management and maintenance of the Property and the System shall be as 
hereinafter set forth in this Agreement. 

2.02. Operations Manaqer. Agent shall employ at least two (2) full-time licensed 
waste water treatment plant operator approved by Owner experienced in the 
management and operation of systems similar to the System (the "Operations 
Manaaer"), whose services shall be primarily devoted to the operations of the System. 
The Operations Manager shall report to Doug Carter, or another person satisfactory 
to Owner, during the term of this Agreement. The Operations Manager shall spend not 
less than eight (8) hours per weekday and, to the extent required in coordination with the 
System Personnel (as defined below), one visit of not less than two (2) hours per 
weekend day in the execution of his or her duties. In  the event the Operations 
Manager shall leave the employ of Agent, Agent shall immediately notify Owner and 
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Owner shall have right to approve the new Operations Manager and shall be given the 
opportunity to interview all candidates for the position of Operations Manager. 

2.03. Approved Budqet. (a) Within thirty (30) days of the execution of this 
Agreement and on or before December 1' of each year thereafter for so long as this 
Agreement or any renewals thereof shall remain in full force and effect, Agent shall 
submit to Owner: 

A schedule setting forth all approved tariffs then in effect; 

A schedule setting forth all established rate classes. then in effect; 

A schedule setting forth an inventory of Owner's equipment and personal 
property a! the Property OT relating to the System based on an inventory 
performedwihtheassistanceof OmerorOwner's representative; 

A schedule setting forth the identity of all current Customers and the t 
type(s) of service consumed by each Customer; 

A schedule setting forth all material terms and provisions of all leases, 
including capital leases, affecting the Property or any portion thereof and, 
if applicable, a full payment amortization schedule for the term of any such 
lease; 

A schedule setting forth the identity of all trade creditors providing 
supplies or services with respect to the Property and the System or the 
operation thereof, the obligations owed to such creditors and the material 
terms and provisions with respect to such obligations: 

A month-by-month budget (the "Budaet") for the current fiscal year which 
shall commence January 1, 2005 and end December 31, 2005 and for 
every subsequent fiscal year thereafter commencing January 1 and ending 
December 31 (each, a "Fiscal Year") for as long as this Agreement or any 
renewals thereof shall remain in full force and effect, showing, in detail in form 
and substance satisfactory to Owner: 

(i) proposed capital expenditures for each month, including, but not 
limited to, expenditures for roof, parking lot, System equipment 
replacement or alteration, Major Work and Excavation Work (as 
such terms are defined in Section 2.1 1) and capital expenditures to 
the System or the Reclaimed Water Lines (as hereinafter defined) 
in order to comply with the provisions of the Wastewater, Reuse 
Agreement (as hereinafter defined), together with such studies, 
reports or inspections as may be reasonably required indicating the 
need for such capital expenditures; 
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(ii) proposed operating expenditures for each month, including, but 
not limited to, proposed expenses to be incurred for insurance, 
utilities, real estate taxes, waste removal, permits, licenses, 
authorizations, repairs and maintenance (including, without 
limitation, repairs to or replacement of Reclaimed Water Lines), jet 
rodding of sewer lines and dumping, hauling and disposal of 
sewage; and 

(iii) proposed income for each month from all sources in connection 
with the use and operation of the Property and the System, 
including, but not limited to, income from Capacity Reservation 
Fees and Connection Charges payable to Owner under the Utility 
Agreement (as such terms are hereinafter defined), and income 
from Customer charges, fees, assessments, prices and penalties, 
and any other sources. 

In the event Owner shall not approve all or any portion of the Budget, 
Agent shall promptly revise same in accordance with Owner's requests and shall 
resubmit the revised Budget or portions thereof to Owner for its approval. I n  no event 
shall any Budget be effective prior to receipt of the written approval of Owner. The 
Budget, as approved by owner, is sometimes hereinafter referred to as the "ADproved 
Budqet". 

(c) During the period beginning with the execution of this Agreement and 
ending thirty (30) days subsequent thereto (the "Start-UD Period"), Agent shall not make 
any expenditures or enter into any contracts or agreements with respect to the Property 
without the prior written consent of Owner. 

2.04. Wastewater Reuse Aqreement. Reference is made to that certain 
Wastewater Reuse Agreement dated as of December 13, 1994 between Owner and 
Key West Country Club, Inc., recorded in Official Records Book 1345, Page 612 . .  of the 
Public Records of Monroe County, Florida, < --- which is "Wastewater 
Reuse Aqreement". Al l  capitalized terms used in this Section 2.04 and not otherwise 
defined elsewhere in this Agreement, shall have the respective meanings assigned 
thereto in the Wastewater Reuse Agreement. Agent shall provide Reclaimed Water to 
the Customer in accordance with the terms and provisions of the Wastewater Reuse 
Agreement and shall otherwise strictly comply with all-of the terms and provisions, of the 
Wastewater Reuse Agreement relating to the operation of the Treatment Plant and 
Reclaimed Water Lines and the delivery of Reclaimed Water to the Customer. Agent 
shall immediately notify Owner in writing of any default by the Customer under the 
Wastewater Reuse Agreement. 

(b) 
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2 07. Customer Relations Subject to the Approved Budget and in accordance wrth 
approved tanffs, Agent shall promptly resporr3 on behalf of C h r e r  to ~nqu~nes from Customers and shall 
promptty furnlsh written and oral replres on behaif of OiYner to inquiries from the customer relabons 
departments of the Florida Publc Sew= Commission and other consumer setvice agencies having 
jurisdiction over Owner Agent shall maintain a written log of all contacts with 
Customers, Agent shall handle all s e w  dimnectron requests in a hmely and professional 
manner 
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2.08. Enforcement. Agent shall secure, as fully as p " b l e ,  ttte compliance of all 
Customers with all rules and regulations affecting the System; keep Customers informed of all rules and 
regubrtions a f f d q  the System; and receive, promptly consider, and act upon or deny service requests 
by Customers and maintan records showing all such requests, complaints and other communications 
and the action taken with respect to each such request. Complaints by Customers of a material 
nature shall, after prompt and thorough investigation by Agent, be reported to Owner with 
appropriate recommendations; provided, however, that if any sud7 complahts may give rise to any 
criminal liability or material adverse financial co(7seqLlellces on the part of either Agent or Owner, 
Agent shall immediately give oral notification thereof to Owner, to be followed within 
twenty-four (24) hours thereafter by a written memorandum outlining the factual basis of 
such complaint to the extent known to Agent, together with a copy of any written 
communication(s) received regarding such complaint and any appropriate 
recommendations. 

2.09. Routine Maintenance and Repairs. Subject to any limitations imposed by 
Owner in this Agreement, the provisions of the Approved Budget, or otherwise, Agent 
shall monitor the System and cause the Property and the System to be maintained in 
good operating condition in accordance with the Permits (as defined in Section 2.18), 
approved tariffs and in compliance with all applicable laws and in compliance with the 
provisions of the Wastewater Reuse Agreement and the Utility Agreement, as 
applicable, such maintenance to include but not be limited to (1) performing (or causing 
to be performed) periodic inspection and minor maintenance required to keep all mechancai 
equipment associated with the System in good operating mi,  including, without limitation, 
routine lub+tion and maintenance as m m e n d e d  by manufacturers of the a p p l i l e  equipment, 
(2) inspecting wastewater pumping staticf~~ on a daily basis (seven days per week) for proper operation 
and lubrication, (3) investigating all necessary preventatbe maintenance prog&, submitting to 
0,vner recommeridations and proposals for .such programs and performing such necessary prevenhe 
maintenance as shall be approved by Owner, .(4) monitoring collection systems, induding, 
without limitation, lift stations, gravity lines and manholes, (5) monitoring Redaimed Water Lines, (6) 
monitoring and maintaining meters, control panels, motors, pumps, blowers and related equipment, 
(7) purchasing supplies, materials and services, (8) e x d n g  cmtrads in the name d ovyher (as agent 
on behalfd owner) for utilities and other necessary ,and adisable services in aaxrdance with the terms 
of the Approved Budget, (9) paying all bills in con* with sud7 achik i  and (10) reguhrly inspecting 
the phvslml c0ndib;on of the Properly and the System. 

2.1 0. Jet Roddina of Sewer Lines: Sewaae Pumpinq, 

(a) Agent shall perform jet rodding of sewer lines at an additicnal axt to Omer 
e q a ~  to $1.00 per linear foot [or]' $100.00 per t w r  for m i t e  services by System Personnel 
associated therewith (such as pump station maintenance). Agent shall maintain accurate 
records regading the perf- of jet rod ding of sewage hes and shall submisud7 I)3coTds to Ower 
on a monthly basis together with any invoices for jet mklir-g services performed during the preceding 
month. 

' Clarify whether both costs will be charged 
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(b) Agent shall pump sewage and haul sewage to the Cudjoe Key Transfer 
Station at an additional cost to Owner equal to $scents per gallon of sewage for pumping and $& 
cents per gallon of sewage for hauling. Owner acknowledges that the foregoing pumping 
and, hauling fees shall remain in effect thrwghout calendar year 2005, but that sud-~ fees may 
increase in calendar year 2006, provided, however, that any fees for calendar year 2035 shall not 
exceed the most favorable fees for sud7 services that Agent charges to any of its customers. tf any raw 
sewage (fm servidng a pump sump or full manhole) can hwfully be disposed of at the waste water 
treatment plant or in a manhole located on the Property, Agent shall pump, haul and dispose of such 
raw w a g e  at an additional cost to OIYner equal to $gcents  per gallon of raw sewage. Owner 
acknowledges that the foregoing pumping, hauling and drsposal fees shall remain in effect 
thnxrghout calendar year 2005, but that SK?I fees may irxxease in ca!e&u year 2006;prOvided, 
however, that anyfeesforcalendaryearxx)6 shall not e d t h e  mast favorable fees for such services 
that Agent charges to any of its customers. Agent shall maintain accurate records regarding the 
pumping, hauling and dm of m g s  and shall submi such records to Owner on a monthly basis 
taJether with any invoices for sewage dumping, hauling and disposal services performed during the 
preceding month. 

( c )  The compensation payable to Agent pursuant to this Section 2.10 shall 
be paid by Owner to Agent pursuant to invoices provided by Agent and shall not, 
without the prior written consent of Owner, be paid by Agent to itself from the Operating 
Account. 

2.1 1, SuDervision of Work. Subject to any' limitations rnpossd by Owner in this 
Agreement, the praisions of the Approved Budget, or ohenvise, Agent shall diligenw supervise the 
fdl0Vvir-g work performed by third parks at any fir& during the tem of this Agreement: (a) aJl work in the 
nature c4 major repairs and to tfy S)stern ancl any additions and ab" to the System l"Maior 
Work"), (b) any work requiring physical excavath or uncovering of mains, services, hterals or 
simihr facilities ("Excavation Work"); provided, however,, that Owner admxkdges that 
Agent's obligations under this section 2.11 shall not extend to the obligations of a general 
contractor. All Mapr Work WK/ Excamb Work shas be subject to the prior written approval of 
Owner. Agent shall recom4end contractors and subcontractors to perform all Major 
Work and Excavation Work d;nd any other work Agent is not equipped or authorized to 
perform under this Agreement and shall not engage the services of any such axltractor or 
subcontractor without the prior written approval of owner. 

2.12. System Testina and ReDortinq, Agent shall perform periodic sampling of 
raw and treated waste water as required by the Regulatory Agencies, the Regulations or 
the Permits (all as defined herein), including, without limitation, daily sampling of PH, CL2, 
alkalinity, settleable solids, dissolved oxygen and flows and periodic testing of treated 
effluent for Seawater Intrusion (as defined in the Wastewater Reuse Agreement), and 
shall prepare and execute (except where applicable law-requires execution by an officer 
of Owner) all periodic inspection and monitoring reports required by Regulatory Agencies 
(as defined in Section 2.13), including, without limitation, any Florida Department of 
Environmental Protection discharge monitoring reports as may be required pursuant to 
the terms of the operating permit for the System. Agent shall, in accordance with the 

7 



Wastewater Reuse Agreement, perform all testing, give all notices and otherwise 
perform all obligations of Owner relating to the detection and existence of Seawater 
Intrusion. Agent shall at all times endeavor to include expenses for any testing to be 
performed by outside, independent laboratories within the, Approved Budget. Agent shall 
submit copies of any periodic reports to Owner for Owneis review and approval prior 
to submission of same to any Regulatory Agency. Agent shall also prepare all periodic 
financial reports required by Regulatory Agencies, including the Annual Report required 
by the Florida Public Service Commission. Agent shall submit copies of such reports to 
Owner for Owner's review and approval prior to submission of same to any Regulatory 
A w .  

2.13. Emplov and Supervise Emdovees. (a) Subject to the A P p M .  Budget, 
Agent shall employ, train, and supeMse sud7 employees as are necessary for the operation, 
maintenance and management of he Property and the System ard drscharge: (or ca~cse to be 
dsd7arged) all persons unneceSSary or undesirable to the operation, maintenance and management 
thereof, including, without limitation, (1) Operahns Manager, (2) capable and duly licensed supervisory 
and operating personnd and related bborers ("Svstem Personnel") to property, adequately, safely 
and m t c a J i y  manage, operate and maintain the System in amrdanoe with industry stamlard 
practices and in compliance with all applicable law and requirements of all g x e " t a l  M i  and 
regulatory agencies, including, without limitation, the Florida Public S e h  Commission, the US. 
Environmental Protection Agency, the Florida Department of Envimmental Regulation, the south 
Florida Water Management District, the Monroe County Heaith Department, the national OT local 
Ecard of Fire Underwriters, and the City of Key West (collectively, the "Reaulatorv Aaencies"), 
which System Personnel shall be available orrcall for emergendes twenty-four (24) hours per day, 
m 0 days per week, and (3) one derical support and customer service employee I"0ffice 
Clerk"). The Operations Manager, System Personnel, Offix Clerk and any other employees hired by 
Agent and at any time under the employment of Agent are hereinafter sometimes collectively 
referred to as "Emplovees". 

(b) All matters pertaining to the employment of Employees are the 
responsibility of Agent, who shall in all respects be the employer of such Employees. At 
no time shall the Employees and/or independent contractors and/or their employees be 
considered employees of Owner. Agent acknowledges and agrees that all costs and 
expenses arising out of or in connection with the employment and termination of 
Employees (including, without limitation, compensation, insurance, benefits and 
compliance with, governmental reporting requirements) are expenses of Agent to be paid 
by Agent from its own funds. Agent shall fully comply with all local, state and federal 
labor and tax laws and regulations, including, but not limited to, workers' compensation, 
social security, unemployment insurance, health insurance, hours of labor, wages, 
working conditions, and other employer-employee related subjects. Agent shall be 
responsible for the preparation of and shall timely file all local, state and federal labor 
payroll tax reports and other similar reports, and shall timely make payments of all 
withholding and other payroll taxes with respect to all Employees. This Agreement is 
not one of agency between Agent for Owner, but one with Agent engaged 
independently in the business of managing, operating and maiTtaining the Properly and 
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the System as an independent contractor. All employment arrangements are therefore 
solely Agent's concern, and Owner shall have no liability with respect thereto except as 
provided in this Section 2.13(b). 

(c)  Owner agrees to make available to Agent o b  space at the P r q ~ r l y  for use by 
Employees and Agent agrees that Employees shall use such OW space'-s&ly in performance of 
Agent's dutjes and fuffillment of Agents obligations under this Agreement. Agent shall pay Owner 
$2,000 per month for sard office space 

Chwragreesthat (1) in h e  event there areanyvehides at the Property owned by 
b r ,  owner will permit use of such vehides by Errployees and (2) in the event there are IX) vehides at 
the Property owned by Owner, owner will reimburse Agent for e p m e s  'wrred by Agent in renting or 
leasing any vehicles; for use in performance of its duties and fulfillment of its obligations under this 
Agreement; provided. however, that Agent shall erwieavw to d u d e  any wzh rental and leasing 
expenditures in the Approved Budget. Agent shall procure automobile liabili insurance in 
stakitory w n t s  any vehides not owned by b r  and provide Cwmr with duplikate 
insurance policies evidendng same and with evidence of the renewal or expiration of the term 
thereof. Agent agrees that ErrQloyeesshalluseanyvehicles(wt7ether~byOwnerorrentedor 
leased by Agent) solely in p e r f o m  of Agent's duties and fulfillment of Agent's obligations under this 
Agreement. Owner shall reimburse Agent for fuel and maintenance expenses for such 
vehicles (whether owned by Owner or rented or leased by Agent): provided, however, 
that Agent shall endeavor to include any such fuel or maintenance expenses in the 
Approved Budget. Agent shall maintain accurate records of monthly fuel and 
maintenance expenses and shall make such records available for inspection by owner. 

(d) 

2.14. Insurance. (a) Owner agrees to procure blanket property and casualty 
insurance and comprehensive general liability insurance on the Property in the amounts 
which it, in its sole discretion, deems to be appropriate. Agent shall promptly investigate 
and make a full written report to Owner and if directed by the Owner, to the insurance 
carriers retained by Owner, as to all alleged accidents and/or alleged claims for 
damages relating to the ownership, operation, management and maintenance of the 
Property and the System, including. any damage or d e s t "  to the Property and the System 
and the &mated cost of repair, and shall prepare any and all other reports required by any 
insurance company in. connection therewith. Agent ShaR acquaint itself with all tem and 
'&itions of insurance policies relating to the Property, cooperate with and make all repds required by 
the insurarxe caniers and do nothing to )eopardcze the rights of Ovmr and/or any other party insured 
under said policies. 

, 

(b) Agent shall procure and carry at all times at Apnt's sole cost and expense 
and p d e  Owner wdh duplicatehsurance polcies in effect as of the date of the execution of this 
Agreement and, i f  different, the policies in effect as of the effective date of this Agreement, 'and with 
evidence of the renewal of such pol& IKI hter,than thirty (30) days prior to the expiraw of the term 
thereof (ead-~ ofLlYt7i3-1 insurancepd&sWl name Omeras an insured and Contain aprovis'kngiving 
Ower thirty (39) days' prior Wen notice by certified mail, return receipt requested, before 
cancellation or reduction of mrages): General Liabilrty with limits of liability of not less than 

: 

1 
1 
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(c) Agent shall obtain and maintain evidence of current liability insurance 
(including, without limitation, automobile liability) in amounts acceptable to Owner 
and/or workers' compensation insurance in statutory amounts from all independent 
contractors performing services for or on M. d Owner and/or Agent at the Property or 
relating to the System prior to commencement of any job. 

Owner shall procure and carry at all times at Gwner's sole cost and expense 
and provide owner with duplicate insurance policies in effect as of the date of the execution of this 
Agreement and, if different, the policies in effect as of the effective date of this Agreement, and with 
evidence of the renewal of such polides no later than thirty (30) days prior to h e  expiration of the tem 
thereof (each of whkh insurance polides shall name Agent as an insured) automobile liability 
insurance in statutory amounts awering use of any vehides owned by Owner and used by Employees 
andagentsof Agent in the accordance with Section 2.13 hereof. 

(d) 

2.15. Compliance. Subject to compliance with the Approved Budget and the prior 
written approval of aYner as to method and trming, Agent shallcompiy with and cause the Property 
and the System to comply WRh all present and future laws, ordinances, orders, tules, regulations and 
requirements of the Regulatory Agendes or any other body exercising the functjonS similar to h e  of 
the Regulatory Agencies which may be applicable to the Property (collectively, the 
"Reauiations"), and obtain ail necessary Permits (as defined in %ctkx-~ 2.18) forthe Ppr tyand 
the System. Agent shall provlde to Owner and the Regulatory Agendes any information required for 
renewal of Permits d o r  rate increases. Agent, at Owner's direction, shall also comply with 
and cause the Property to comply with all terms, covenants and provisions contained in any mortgage, 
deed of trust or other securrty agreement, operating agreement or other agreement now or hereafter 
encumbering or affecting the Property and any securrty agreement now or hereafter encumbering or 
affecting the personal properly located at the Property or any portion thereof, and the deliwry to Agent 
of any such document or agreement shall be deemed to be adequate direction by Owner. The 
costs of such compliance shall be an operating expense borne by Owner to tbe extent such axis 
shall be within the Approved Budget or otherwise approved in writing by Owner. 

2.16. Dispute Tax Assessments. Agent shall obtain and review the appropriateness 
d bills for reaJ estate and personal property taxes, improvement assessments and other imposiths 
applimMe to the Property and the System w h i i  are or m y  become kns aganstthe Prcpedyard shan 
act&eaYner(a) of any material increase in'any taxes, (b) whether the amount of any taxes 
should be challenged, and (c) the means available for obtaining a reduction of taxes, together 
with its recommendations as to the course of action to be pursued, all such duties to be 
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performed at Agent's expense. If Owner shall so request in writing, Agent shall institute 
appropriate protests or challenges to the taxes or take such other appropriate steps to 
obtain a reduction of taxes. All taxes and any approved expenses of Agent incurred in 
contesting taxes or otherwise seeking a reduction thereof, including legal, professional, 
appraisal and accounting fees, if required, shall be considered operating expenses to be 
borne by Owner to the extent such costs are within the applicable line items in the 
Approved Budget or are otherwise approved in writing by Owner. 

2.17. Advertisina; Public Relations. (a) Subject to (1) compliance with the 
Approved Budget and (2) the prior written approval of Owner as to the form and 
substance of any advertisement or promotional activities relating to the Property and 
the System, Agent may hire such advertising agencies, place such advertisements and 
generally supervise and attend to all promotional activities and functions relating to the 
Property and the System and the operation thereof as Agent shall deem advisable. 

At Owner's request, Agent shall represent Owner in connection with 
matters of general public interest which pertain to the Property and the System and, 
after written notice to and discussion with-Owner, to the extent Owner directs, Agent 
shall attempt to amicably resolve any complaints, disputes or disagreements in 
connection therewith as promptly as is reasonably possible. 

(b) 

(c )  Agent shall provide information to prospective purchasers of the Property 
subject to the prior written approval of Owner as to form and substance and shall 
immediately mtiy Owner of interest fm, or offers made by, any prospbve purchaser; provided, 
however, that Agent shall not make contact witf-, or respond to any inquiries from real estate 
brokers and real estate agents and shall prompw refer any inquiries from 
same to Owner. 

(d) Agent shall not engage in any advertisement or promotional activities, ered or 
disphy any p m W  signs or disseminate any promotional literature representing to the public its 
roleasmanageroropemtorof~Prcperh/andtheSystemwithoutthepriorwrittenapprovalofCXynerin 
each instarmas to form and substance. 

2.18. Additional ODeratina Activities. Agent shall, whenever possible, perform 
the following additional operational activities: 

(a) Procure competitive bids for setvices required for the efficient operation of 
the Property and the System. Agent shall contract in the name of the Owner for labor, 
services, materials, capital improvements and repairs to be furnished to or in respect of 
the Property and the System; provided, however, that Agent shall have no authority to 
make any expenditure or incur any obligation which results in a line item amount ofany 
Approved Budget being exceeded or which is not consistent with the Approved Budget; 
provided, further, all contracts for labor, services, materials, capital improvements and 
repairs shall be awarded on the basis of the best overall price, quality and service; 
provided, further that Agent shall not modify, amend or terminate same without the prior 
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written consent of Owner. All contracts shall be cancelable upon thirty (30) days' notice. 
All approved contracts shall be signed by Agent on behalf of Owner (as agent for 
Owner). Owner shall be entitled to receive the benefit of any discount or commission 
which Agent shall obtain in connection with such contracts or purchases, regardless of 
the form of any such discount or commission. Copies of all contracts shall be promptly 
forwarded to Owner after the execution thereof; 

(b) Maintain, at all times, an adequate supply of hand tools, laboratory 
equipment, maintenance and repair parts, supplies, lubricants, meters, chemicals, 
uniforms and forms required to adequately and safely perform its obligations under this 
Agreement in accordance with all applicable laws. Such items shall at all times remain 
the personal property of Owner unless same were the property of Agent prior to the 
date hereof; 

Maintain an appropriate control system for purchases of all materials, 
supplies, inventory and equipment purchased pursuant to the terms hereof for the 
efficient operation of the Property and the System and strive to procure required 
materials in an efficient and cost-effective manner with regard to quality and at a price 
which shall not exceed the line item for same in the Approved Budget; 

(c) 

(d) Maintain, at all times, security at a level at least equal to the current level 
of security in or about the Property in order to protect the assets of Owner; 

(e) Maintain, at all times, a twenty-four (24) hour answering and dispatch 
service for the benefit of all Customers and promptly respond to all emergency calls 
received by such emergency answering and dispatch service at the request of Owner 
or any Customer; 

Perform monthly meter reading services, when authorized and required, for any 
Customer meters and perform monthly meter reading services with respect to all Customer billing 
meters, including, without limitation, any meters for Reclaimed Water; 

(f) 

(9) Oversee any construction and/or development of the Property or System 
contemplated by the Approved Budget and negotiate (upon written direction of Owner), 
administer and monitor all construction agreements to which Owner is a parly and take 
such other actions as may be necessary to cause Owner to comply with its obligation 
under such agreements; provided, however, that Owner acknowledges that Agent's obligations 
under this Section 2.18(g) shall not extend to the 0bIQatiOns of a general contractor; 

(h) Assist Owner in procuring such appraisal of the Property by appraisers 

(i) Cooperate with consultants, engineers and other agents of owner in 

appmved by Owner as may be required by Owner; 

connection with any inspection ofthe Properly and the System by same; 
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(j) Notify Owner immediately of the suspension of delivery of Redaimed Water 
under the Wastewater Reuse Agreement due to the existence of Sea Water Intrusion; 

(k) Be available for communication with Owner and keep Owner'advised at-all 
times of all items which affect the Property and the System in any manner; 

( I )  In consultation with Owner, use diligent efforts to determine if ahy hazardous 
substance or waste is being used or dixharged upon the Property and immediately notify Omer of any 
dumping, use or leakage of any such hazardous substance 01 waste on or near the Property. 
Agent shall notify Owner of any areas of potential ax-" relating to any hazardous substance 
orwaste that may affect the Property; 

(m) Cause all fire, safety and insurance requirements W n g  the Propetty to 
be complied with and maintain all procedures now in effect to be used in the event of fire or 
other casualty at the Property; 

(n) Notify Owner immediately of (1) any threatened or pending condemnation, 
rezoning or other governmental orders, proceedings or lawsuits involving the Property or the System, (2) 
the date or dates of the expiram of all existjng governmental permits, certifiites, licenses, franchises, 
consents and related order; and approvals, including, withut limitation, Permit No. fU014951- 
258748 issued as of July 1 1,1995 (collectivety, the "Pemits,) and all other deadlines relatmg to the 
Property or the System; and (3) any wdakns rehting to the use, repair or maintenance of the 
Property and the System or violations relating to the Permits; 

(0) Comply in a timely manner with the terms and provisions of the Permits 
including, without limitation, the terms and provisions relating to the renewal thereof, and 
comply in a timely manner with requirements arising under any Development Orders, 
PUD requirements or any other rules and regulations now or hereafter affecting the 
Property. Agent shall maintain all past, current and future records regarding Permits and rate 
increases in the office on the Property; 

Provide owner with written notice of all requirements affecting the Property or 
the System including, without limitation, prior notice of the expiration date of m y  Permit, and a 
timetable for compliance with such requirements arising under any Development Order, Permit, 
Regulations, PUD requirement or any other rules, regulations or resktbns now or hereafter affecting 
same. Such notice shall be updated monthly to disdose new requirements and the progress made 
with respect to compliance with any existing requirements; 

(p) 

(9) Cooperate with and provide assistance to any future managersofthe Property 
and the System (or any other properties in the vicinity of the Pr&@ owned by Owner); 

Supervise and inspect new Customer tie-ins; 

Advise Owner regarding operational efficiencies; and 

(9 
(s) 
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(t) Perform any other service or activity incidental to the normal and professional 
operation of a property or system of a similar type and character of the Property or the System or as 
otherwise reasonably requested from time to time by Owner. 

2.19. Adherence to Amroved Budaet. Agent shall use all efforts reasonable ard 
necessilly to ensure that the ac&~al costs o f  maintaining and opemting the Properly and the System, 
shall not ex& the Approved Budget pertaining thereto, whether by line item or cumulative 
expense. 

2.20. Pavment of Operatina and Carital Expenses. (a) Agent shah' pay in a tinsly 
m r  (taldng advantage of any drsaxvrts for eady payment) all expenses for tcR Prtpr?/ and tk 
System from the Operating Account (as defined in Section 2.26); provided, however, that: 

(1) All such expenses must have been included within the Approved Budget; 

(2) All expenses which have been included as a line item within the Approved 
Budget, but the payment of which creates a variance in such month's 
Budget including such line item by ten ('lo)%- percent or $2,000.00, 
whichever is less, shall not be paid until Owner has received a statement 
of the cause of such variance and Owner gives its written approval for the 
payment of such expense; and 

Any expenses which are not included within the Approved Budget in 
excess of $1,000.00 shall not be paid until receipt of the prior written 
approval of Owner. Any expenses arising in the event of an emergency 
shall be paid in accordance with subsection (b) (2) below. 

If, at any time, the Approved Budget shall not have been approved by Owner, 
then unless othenvise directed in Writing by Owner, Agent may only make those expenditures 
necessary to (1) m p l y  with laws, rules, orders, ordinances and regulations applicable to the Property 
and the System and (2) remedy an emergency condition as to which efforts to contact Ower were of 
no avail or the nature of the emergency was sud7 that il would not have been prudent to attempt to 
contact Owner before taking remedial action; provided. however, that in such event, Agent 
shall. continuously endeavor by its best efforts to notify Owner of -the conditions and expenditures 
made in " d o n  with any remedal action taken respecting same as soon as practicable under 
the circumstances. 

: 
(3) 

' 

(b)' 

2.21. Books of Record and Distributions. (a) Agent shall maintain accurate records 
of all funds received and disbursed in connection with Agent's management of the Properly and the 
System and such records, together with all supportive and underfylng documentation, shall be 
aMilable for Owner's inspectron at all times at the Property and the System 

. All such records shall be 
principles, on a full accrual basis. 

Agent shall not dispose of any books or records relating to the Property and the System 
except upon receipt of the written approval of Owner. Agent shall maintain such control over 
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accounting and financial transactions as is required to protect Owner's assets from theft, error or 
fraudulent activity, €&-e- . .  

~ - - e  -*-- 
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(b) All books, cards, registers, receipts, documents, warranties, insurance 

policies, contracts, leases, violations, correspondence, plans and specifications, bid 
documentation, rate schedules, Customer information and any other papers or the 
information contained therein which are in any manner connected with the operation of 
the Property and the System are the sole property of Owner and shall be delivered to 
Owner at the expiration or termination of this Agreement and at any time during the 
term of this Agreement upon Owner's request. Agent agrees that it will not at any time 
(whether during the term of this Agreement or after the termination of this Agreement 
and irrespective of the reason for such termination), disclose to anyone, other than in 
the ordinary course of Owner's business, any such confidential documents or other 
confidential information or trade secret for its own benefit, or for the benefit of third 
parties, and all memoranda, notes, records or other documents compiled by it or made 
available to it during the term of this Agreement concerning the business of Owner and 
its clients and customers. If Agent commits a breach of this Section 2.21, Owner shall 
have the right to have this provision specifically enforced by any court having equity 
jurisdiction without being required to post bond or other security and without having to 
prove the inadequacy of the available remedies at law, it being acknowledged and 
agreed that any such breach will cause irreparable injury to Owner and that money 
damages will not provide an adequate remedy to Owner. In addition, Owner may take 
all such other actions and remedies available to it under law or  in equity and shall be 
entitled to such damages as it can show it has sustained by reason of such breach. 
Notwithstanding the foregoing, the restrictions on disclosure of confidential information 
set forth herein shall not be applicable to information that was in the public record or 
available to the public on a non-confidential basis before disclosure to Agent, or which 
comes into the public record or becomes available to the public on a non-confidential 
basis after such disclosure, other than'through an act in violation of the provisions of 
this Section 2.21. The foregoing provisions of this Section shall survive the expiration or 
termination of this Agreement. 

2.22. Inventories. Etc. Agent shall prepare, keep current, and submit to owner 
as Owner shall from time to time request or as otherwise required herein: (a) an 
inventory of Owner's equipment and personal property at the Property or relating to the 
System; (b) a list of existing Customers and their use of System services; (c) a 
description of all events that occurred during the month then ended that might have an 

15 

' 



effect on the Property or the System including, but not limited to, claims or alleged claims 
of any nature which are not covered by or may be disputed under insurance policies; 
and (d) such other reports as Owner shall request in connection with the operation and 
management of the Property and the System. 

2.23. ReDorts. Agent shall prepare and deliver to Owner: 

(a) The following reports within fifteen (15) days after the end of each month 
during the term of this Agreement, which reports shall be in form and substance 
satisfactory to Owner: 

{ W a h f s e - s 4 e  
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(9) A descriptive, qualitative report of the activities of the Property and the 
System identifying existing areas of concern and recommended courses of 
action including, without limitation, a monthly inspection report 
substantially in the form of Exhibit D annexed hereto. 

(c) On December 31, 2005 and on or before December 31", of each year 
thereafter for so long as this Agreement or any renewals thereof shall remain in full 
force and effect, a detailed inventory of Owner's equipment and all personal property at 
the Property or relating to the System. 

(d) Within ten (10) days after the end of the term for each insurance policy 
carried by Agent pursuant to the terms of Section 2.14(b) hereof, renewal policies, 
evidence of payment and/or financing, and loss information for the preceding policy 
term. 

2.24. Audits. Owner reserves the right to conduct examination of, and to audit, 
without prior notification, the books and records maintained by Agent. Such 
examination and audits may be performed at the Property or at Agent's office if the 
books and records are maintained at Agent's offices. Should the audit discover errors in 
recordkeeping, Agent shall immediately correct same and shall promptly inform Owner 
in writing of the action taken to correct such errors. Audits conducted by Owner or its 
designees shall be an expense of Owner. Agent shall cooperate with the Owner's accountants 
in any audit of sud7 books, records and accounts and the preparation of annual audited statements. 
Agent shall insure such control over accoun'ing and fhrd transackm as is reasonably 
required to protect Owner's assets from theft, willful misconduct, or fraudulent a m  on the part of. 
Agent's employees and agents. The right to audit the books and m r d s  maintained by Agent shall 
survive the expirah or termination of t t i i  Agreement 

2.25. MeetinQ with Owner. Agent agrees that Agent's AuthorizedSupeMsorandtt7e 
Operations Manager shall be available for meetings with Owner in Miami, Flonda or Key West, Florida, 
upon Ownet's reasonable request and at Ownet's expense, to d i m s  the management activities to 
be d u c t e d  by Agent hereunder. Agent further agrees to communicate verbally with 
Omer, ci- its designated agent, on 110 less than a rontt7ly basis to provide Owner with a monthly 
status report. 
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2.27. Use of Counsel and Other Professionals. If assistance of any attorneys, 
architects, amntants, engineers or 0 t h  professionals is necessary for any reason, Agent shall, 
obtain such assistance from ontj such professionals as may have been approved in writing by CMer 
(which apptmd shall indude the approval of -all fee amnpnents) after. having first secured Owner‘s 
authority for such specific engagement. Agent shall cooperate with all other persons 
employed by Owner in connection with the Property and the System including, without limitation, 
Owner‘s accountants in regard to the preparation and filing by Owner of Federal,. State, Cty or loml 
municipal i m  or oher tax rehm and aMual audit repds or reports q i d ’ b y  any governmental 
authority. 

2.28. Notice of Enaaaement. If Agent or any of its affiliates shall begin construction 
or development of, or acquire any equity interest in, or shall assume management responsibilities with 
respect to,‘any other property similar to the Property situated within five (5) miles of the Property, Agent 
shallgiveownerwrittennoticethereofwithin ten (10)days after the occurrence of such event. 

2.29. Exclusions. Agent shall not have the authority to, and shall not: 

(a) Sell, assign, tmmfer or pMge any rights,, compensation or obligations under this 
Agreement; 

(b) Contract to finance, mortgage, ground lease, lease, hypothecate, 
encumber or otherwise pledge the Property, the System or any portion thereof; 

(c) Except as otherwise approved by the Owner in writing, enter into any 
service contracts which are not terminable. without penalty at the option of either Agent or 
Owner for any reason on 30 days or less notice; 

(d) 
portion thereof; and 

(e) 

Enter into any agreement for the sale of the Properly, the System or any 

Except as otherwise approved by Owner in writing, (1) remove, permit or 
cause the removal of any personal property of Owmr from the Property (except for the vehide 
d e m M  in Section 2.11 which may be removed and used off-site by Agent in performance of 
Agent‘s duties or fulfillment of Agent‘s obligations hereunder); (2) provide, permit or cause the 
provision of System s e W  to any third party (induding Customers and any other faality 01 property 
managed or owned by Agent) without in ea& instance charging the applicable rate in connedin 
therewith; (3) p ” t e  or permit the use of all or any portion of the Property or the System (including, 
without limitation, personal property and equipment) to be used onsite by or for he benefit of any third 
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party (exdudi Customers but iduding and any other faality or property managed or owned by Agent), 
without regard to whether adequate payment or other consideration is received in con- therewith; 
or (4) permit or muse the Property or any pbm thereof to be used for any purpose unrelated to the 
operation, management and maintenance thereof and the p e r f o m  of Agent's duties or futfillment 
of Agent's obligations hereunder. 

2.30. Additional Services at Additional Cost. In the event Owner requests that 
Agent perform any services not otheMrise included within the responsibilities of Agent under this 
Agreement, including, without limitation, groundwater monitoring and semiannual sl* and effluent 
nrbogen amiysis, Agent shall perfon such services at an addrbonal cost to aYner equal to $65.00 per 
hour. Agent shall maintain accurate records with respect to such s e w s  and shall pmde 
such records to Owner, together A invoices for payment, and any ampensation due and payable to 
Agent for such services shall not, without the pcior written appmd of Cwner, be pad by Agent to itsel 
fromtheoperating Account. 

ARTICLE 111. 
INDEMNIFICATION 

3.01. Indemnification. (a) Owner agrees to defend, indemnify and hold Agent, all 
persons and companies affiliated with Agent and all officers, shareholders, directors and 
employees of Agent and of any affiliated companies or persons, (collectively, "Aqent's 
Indemnified Persons"), free and harmless and to release the Agent's Indemnified Persons fm 
and against all claims, costs, expenses, demands, attorneys' fees and disbursements, suits, 
liabilities, judgments and damages of any and every ldnd or nature arising or resulting from or in 
any way connected with the Agents performance of its duties and obligations under this Agreement 
(collectiveiy, the "Claims") other than any Claims arising or resulting from or in any way connected with 
(a) any acts by Agent's Indemnified Persons or any independent contractors engaged by Agent to act 
on behalf of Agent 1"Aaent's Independent Contractors"1 outside the scope of Agent's 
authority under this Agreement, (b) the negligent or willful acts or omissions of Agent's Indemnified 
Persons or Agent's Independent Contractors, or (c) the breach of this Agreement by Agent's 
Indemnifkd Persons or Agent's Independent Contractors. Owner agrees to reimburse Agent's 
Indemnified Perswrs upon demand for any monies (idudihg " b l e  attorneys' fees and 
disbursements) w h i  Agent's Indemnfed Persons are required to, pay out for any Claims. 

(b) Agent agrees to defend, indemnify and hold Owner, all persons and 
cwnpanies affiliated with Owter and all offmrs, shard7dders, directors and employees of Owner and d 
any affiliated companies or persons (collectively, "Owner's; Indemnified Persons"), free and 
harmless and to release the Chmr's Indemnified P y  from and against any Claims arising or 
resubng fran or n any way connected with (a) any acts by Awt ' s  Indemnified Persons or Agent's 
Independent Contractors outside the scope of Agent's authority under this Agreement, (b) the 
negligent orwiltful ads or omissions of A@s lndemni . P e b  or A g " s  Independent Contractors 
or (c) the breach of this Agreement by Agent's Indemnified Persons or Agent's 
Independent Contractors. Agent agrees to reimburse Owner's Indemnified Persons upon 
demand for any m i e s  (indding reasonable attorneys' fees arid disbursements) wfkh Owner's 
lndemnmed ' Persons are required to pay cut for any sud7 Wms. 
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(c) The foregoing provisions of this Section 3.01 shall survive the expiration or 
termination of this Agreement. 

ARTICLE IV. 
COMPENSATION 

Owner agrees to pay to Agent and Agent agrees to accept, as full and complete 
consideration for all undertakings herein provided or contemplated, the following 
compensation: 

4.01. Manaoement Fee. Owner shall during the term of this Agreement pay 
Agent for the performance of its management and administrative duties hereunder a 
management and administration fee (the "Manaaement Fee") of $ in 
twelve (12) installments of $ payable on the tenth day of each month for 
the themrent month commencing June 10,1996 and ending May 10, 1997. In the event the 
term of this Agreement commences, expiires wterminatss on a day otbr than the first or last day 
of a calendar month, the Management Fee shall be appMm& and payable appropriately. 

4 02 Related Parties It is expressly agreed by the parbes hereto that without the 
pnor written consent of Owner in each instance, Agent shall not, in connectron wrth the performance of 
rts dubes hereunder, puEhase any supplies, equipment or other rtems from or contract or make any 
m m m n t s  wth or othemse employ or deal wrth any person, firm, company, partnership or ober 
eng w t i i  IS mtrolled by Agent or in n4xd-1 Agent, Agent and ts employees, or any parbes contrdlrng 
Agenthaveadirectorindirectfinaroalinterestorrelatron (each, a "Related P a W L  

403 F t W Z b ~  Y 

ARTICLE V 
TERM 

5.01. Term. This Agreement shall1 beaxne effective as dthe firstdaydDecember,2004and 
shall ccntinue in full force and effect for a term. of one 1 year until and including the thirty first 
day of October 31, 2005. 
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5.02. Termination. Notwithstanding anything to the contrary contained in this 
Agreement, Owner may terminate this Agreement for any reason or no reason whatsoever 
without penaHy upon thirty (30) days prior written n o t i  to the Agent {"Owner's Termination 
Notice") and Agent may terminate this Agreement for' any reason or no reason whatsoever 
without penaHy upon sixty (60) days prior written notice to Owner l"AQent's Termination 
Notlce") Upon delivery of Ownets Tenninatjon Notice to Agent or receipt of, Agent's Termination 
Notice by Owner, as the case may be, Owner may, at owner's option, (i) suspend, Agent's per- 
f o r "  of all or any porbon of its duks during the period following delivery of M e i s  Termination 
Notice or receipt of Agent's Termination Notice, as the case may be, and (ii) direct that Agent terminate 
all employees of Apnt at the Property and that Agent terminate or suspend any services or supplies 
provided by third parties. Owner's Termination Notice or Agent's Termination Notice, as 
the case may be, shall designate the termination date of this Agreement. The transmittal of 
Agent's Termination N o h  to Owner shall not preclude Owner from accelerating the termination 
date designated by Agent in Agent's Termination Notice which acceleration may be effected by 
M e r  sending a subsequent written notice to Agent pursuant to this Section 5.02. 

5.03. Other Termination. In the event a petition for bankruptcy is filed by or agarnst 
either Owner or Agent, or, in the event that either shall make an assignment for ths bmeft of cfd~tots or 
take advantage of any insd/ency ad, either party hereto may forthwith terminate this Agreement upon 
written notice to the other. This Agreement shall also be automatically terminated and the 
obligations of the parties hereunder shall bnmediatety cease (except for the obrgakm of Agent set forth 
in section 5.04 and except with resped to those provisions that survive the expiration or termination of 
this Agreement, as speafkally provided herein), upon a sale of the Property by Cwner. 

5.04. Responsibilities umn Expiration or Termination. 

(a) Upon the expiration or termination of this Agreement, for any reason or no 
reason whatsoever, Agent shall forthwith, khhout necessity of demand or notice, deliver the following 
to Owner, or Owner's appointed agent on;the effective date of termination or on such eariiir date as 
requested by Owner: 

A final accounting reflecting the balance of income and expenses for the 
Property and the System as of the date of termination; 

Any balance of monies, as verified by the final accounting described in 
clause (a) of this Section, remaining in the Operating Account, together 
with any other monies of Owner held by Agent with respect to the 
Property and the System; 

All files, records or documents of any kind, including but not limited 
to, contracts, leases (including equipment leases), warranties, bank 
statements, employment records, rate schedules, customer lists, 
plans and specifications, inventories, correspondence, receipts, paid 
and unpaid bills or invoices and maintenance records; 

i 

(1) 

(2) 

(3 )  

21 

II I I I /I I 1 - 1  I1 



(4) 

(5) 

(6) 

A schedule setting forth an inventory of Owner's . equipment and 
personal property at the Property or relating to the System; 

An assignment to Owner, or its nominee or designee, of all service 
contracts relating to Property and the System; and 

All other documents and information relating to the Property and the 
System necessary for the Owner or Owner's designee to assume the 
immediate management thereof. 

The obligation of Agent to deliver the foregoing shall survive the termination of 
this Agreement. 

Agent and Agent's Authorized Supervisor shall, for a period of sixty (60) 
days after the termination of this Agreement, and for such further period as may be 
necessary, make themselves available to consult with and advise Owner, or such 
other person or persons as may be designated by Owner, regarding the 
management, operation and maintenance of the Property and the System. 

5.05. Shut Down Election. Without limiting the right of Owner to terminate this 
Agreement in accordance with Section 5.02 hereof or any other right of Owner to 
terminate set forth in this Agreement, Owner may at any time for any reason or no 
reason whatsoever elect f"Shut Down Election") upon not less than thirty (30) days 
prior written notice to Agent (or immediately upon receipt of notice if Agent shall have 
sent a notice of termination to Owner pursuant to Section 5.02 hereof) f"Shut Down 
Notice") to shut down or limit all or any part of the operations of Agent pursuant to 
this Agreement and to otherwise suspend Agent's performance of all or any portion 
of its duties under this Agreement. Owner shall have the right at any time to 
withdraw or revoke any Shut Down Notice previously sent to Agent, in which event all 
operations of Agent shall continue as i the Shut Down Election was never exercised. If 
Owner shall exercise the Shut Down Election, at the request of Owner, Agent shall 
terminate all or any number of the Employees designated by Owner. The Shut Down 
Election shall not relieve Owner of its obligation to pay Agent the Management Fee. 

5.06. Subseauent Emplovment. Upon the expiration or earlier termination of this 
Agreement, Owner shall have the right to employ any employee of Agent without any 
claim of, or liability to, Agent. 

(b) 

. 

ARTICLE VI. 

MISCELLANEOUS PROVISIONS. 

6.01. Notices. Any and all notices required or which either party herein may 
desire to give to U-e other, shall be made in writing and shall be given by certified or 
registered mail,. postage prepaid, return receipt requested, or by recognized overnight 
courier, such as FedEx or Airborne Express, and shall be deemed to be given on the 
third business day following the date of posting in a United States Post Office or branch 
post office or one day after delivery to the overnight courier, or by telecopier with 
confirmed receipt, and shall be addressed: 

22 



To Owner: 

With Copies to: 

To Agent: 

William L. Smith, Jr. 
Smith, Hemmesch, Burke & Brannigan 
11 East Adams Street 
Suite 1400 
Chicago, Illinois 60603 
Tel: (312) 939-0100 
Fax: (31 2) 939-7765 

Key West Golf Club 
Attn: Doug Carter 

Keys Environmental, Inc. 
6630 Front Street 
Stock Island 
Key West, Florida 33045 

6.02. Relationship. Notwithstanding anything to the contrary contained herein, 
Agent shall be an independent contractor performing management functions for 
Owner but shall, at all times, be subject to the provisions of this Agreement with 
respect to managerial decisions. All records maintained by Agent with respect to the 
operation, leasing or maintenance of the Property and the System shall, at all times, 
be and constitute the property of Owner and shall be surrendered to Owner in 
accordance with the terms hereof, without charge or expense. Nothing herein shall 
create an agency coupled with an interest,: Nothing herein shall be construed as 
creating a partnership or joint venture between Owner and Agent. 

6.03. Owner's Limited Liabilitv. Agent agrees that it  does not have and will not 
have any claims or cwses of action against any general or limited partner in or. of the 
Owner, whether direct or indirect, or any disclosed or undisclosed officer, director, employee, 
trustee, shareholder, partner, principal, parent, subsidiafy or other affiliate of Owner, induding, 
without limitation, WS Utility Inc. or Green Fairways, Inc. (collectively, "Owner's Affiliates") 
arising out of or in connection with this Agreement or the transactions contemplated 
hereby. Agent agrees to bdc solely to CXYner, and its assets for the satisfadim of any liability or 

and further agrees rot to sue or otherwise sedc to enforce any personal obligation against any of 
Owner's Affiliates with resped to any matters arisii cut of or in anrwtb with this Agreement or the 
dufjes and obligations contemplated hereby. W W  limiting the generdiity of the foregoing proyisii 
of this section 6.03, Agent hereby u r " d l y  and irre.evocably wakes any and all d h s  and causes 
of action of any nature whatsoever it may now or hereafter have against Owner's Affiliates 
and hereby unconditionally and irrevocably releases and discharges Owner's Affiliates 
from any and all liability whatsoever which may now or hereafter accrue in favor of 
Agent against Owner's Affiliates, in connection with or arising out of this Agreement and 
the duties and obligations contemplated hereby. 

6.04, Compliance with Law. During the term of this Agreement, Agent and 
anyone authorized to act for Agent shall comply with all applicable state and local laws. 
Neither Owner, Agent nor anyone authorized to act for such parties shall, in the rental 
or sale, in the provision of services or any other manner, discriminate against any 
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person on the grounds of race, color, creed, religion, sex, national origin, or any other 
basis prohibited by law. 

6.05. Amendment. This Agreement contains the entire agreement of the parties 
and any attempt to change or modify the terms hereof shall be null and void, unless 
approved and agreed to in writing by Owner and Agent. All prior agreements and 
understandings are-hereby agreed to be null and void. 

6.06. GoverninQ Law. This Agreement shall be construed, interpreted and 
applied in accordance with, and shall be governed by, the laws applicable in the State 
of Florida. 

6.07. StiDulation of Jurisdiction. In the event Owner seeks to enforce this 
Agreement, by legal action, Agent hereby waives the right to be sued in the city or 
county of Agent's principal place of business, state, province or cwntry of incorporation. 
Owner and Agent do hereby irrevocably and unconditionally stipulate and agree that 
the Federal Courts in the State of Florida or the Circuit Court of the State of Florida in 
and for Monroe County, shall have exclusive jurisdiction to hear and finally determine 
any dispute, claim or controversy or action arising out of or connected (directly or 
indirectly) to this Agreement. Agent agrees that final judgment(s) in any such action or 
proceeding shall be conclusive and may be enforced in any other jurisdiction by suit 
on the judgment or in any manner provided by law. Nothing in this Section shall 
affect the right of Owner to serve legal process in any manner permitted by law or 
affect the right of Owner to bring any action or proceeding against Agent or its 
property in the courts of any other jurisdiction. To the extent that Agent has or 
hereafter may acquire any immunity from jurisdiction of any court or from any legal 
process (whether through service or notice, attachment prior to judgment, attachment in aid of 
exeartion, execution or otherwise) with respect to itself or its property, Agent hereby imwxabiy waives 
such imunrty in respect of its obligations under this Agreement. The foregoing consent, in 
advance, to the jurisdiction of the above-mentioned courts is a material inducement for 
Owner to enter into this Agreement. 

6.08. Assianment. Agent shall not assign this Agreement or any right hereunder 
without the prior written consent of Owner. Any transfer of a majority in interest of the 
voting stock or general partnership interests in Agent or any material change in the 
individuals having operating responsibility for Agent shall be deemed an assignment of 
this Agreement. Owner may freely assign its rights under this Agreement. 

6.09. Construction. The plural may include the singulai and the singular may 
include the plural and this Agreement shall be interpreted in thiq regard as the context 

6.10. Headinas. All captions and headings herein are inserted only for 
convenience and ease of reference and are not to be considered in the construction or 
interpretation of any provision of this Agreement. 

may require. ! 
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6.1 1. Remedies. No failure or delay on the part of any party in exercising any 
right, power or remedy hereunder shall operate as a waiver-thereof, nor shall any 
single or partial exercise of any such right, power or remedy preclude any other or 
further exercise thereof or the exercise of any other right, power or remedy. The 
remedies provided for herein are cumulative and are not exclusive of any remedies 
that may be available to any party at law or in equity or otherwise. 

6.12. Time of the Essence. Time is of the essence to each provision of this 
Agreement. 

6.13. Authoritv. Each individual executing this Agreement on behalf of any party 
to this Agreement represents and warrants that he or she is authorized to enter into 
this Agreement on behalf of that party and that this Agreement binds that party. 

6.14. Third Parties. Nothing in this Agreement, express or implied, is intended 
to confer any rights or remedies under or by reason of this Agreement on any person 
and the parties hereto and their respective permitted successors and permitted assigns, 
nor is anything in this Agreement' intended to relieve or discharge any c b l i i h  of any third 
person or any party hereto or give any third person any n@t to subrcgi@ OT action om OT against 
any party to this Agreement. 

6.15. Meroer. This Agreements supersedes all prior agreements or understanding, 
written or oral, of the parties hereto relating to the subject matter of this Agreement, and, together with 
the writings to be delivered pursuant to this Agreement, incorporates the entire understanding 
of the parties hereto with respect to the subject matter hereof. 

6.16. No ReDresentatrons. The parties acknowledge and agree that no party to 
this. Agreement nor any person or entity acting on their behalf has made any representation or 
pnxnise to the other party which is not expressly set forth herein. 

6.17. Duties and Obliaations. Any and all duties or obligations that any party to Hi 
Agreement may have to the other parties to this Agreement are limited to those expressly stated in 
this Agreement, and neither the duties and obligations of SW-I party m r  the rights of the other party to 
this Agreement shall be e p r d e d  beyond the express terms of this Agreement on the basis of any 
legal or equitable principle or on any other basis whatsoever. 

6.18. CounterDarts. This Agreement may be executed in any nurnbet of 
counterparts, each of which shall be deemed to be an original and all of w h i  together shall be 
deemed to be one and the same instrument, but only after all of the other parties hereto 
have executed at least one counterpart to this Agreement. 

6.19. Wajver, The waiver of any terms and conditions of this Agreement on any 
axasion oroc;msions shal not be deemed as a waiver of such on any future occasions. 
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6.20. Divisibilitv. In the event any article, section or paragraph of this Agreement is 
deemed illegal or unlavhul, the same shall be SW herefrm and all other artides, sections or 
paragraphs shall remain valid and in full effed 

6.21. Liens. This Agreement shall not create an interest in real property and it shall 
nd be recorded m the public records of any jurisdiction. Notwithstanding anything to the 
contrary contained herein, neither Agent nor any offmr, partner, representative or agent thereof shall 
be entitled to place, file or record a Ten against the Property on m n t  of any s u m s  alleged to be 
due and payable to Agent; provided, however, that nothing contained in this SecZim 6.21 shall 
be deemed to limit Agent‘s rights with respect to any judgment iduding any rights under apPrcable law 
to foredose such judgment. 

6.22. JURY TRIAL WAIVER. OWNER AND AGENT HEREBY KNOWINGLY, 
UNCONDITIONALLY, VOLUNTARILY, INTENTIONALLY AND IRREVOCABLY WANE THE 

OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY OTHER DOCUMENT 
CONTEMPLATED TO BE MECUED IN CONNECTION HEREWITH,-OR ANY COURSE OF 
CONDUCT COURSE OF DEALING, STATEMENrS (WHETHER VERBAL OR WFUlEN) OR 
ACTIONS OF ANY PERSON OR ANY EXERCISE BY ANY PARTY OF ITS RESPECTIVE 
RIGHTS UNDER THIS AGREEMENT OR IN ANY WAY RELATING TO THE 
PROPERTY (INCLUDING, WITHOUT LIMITATION, ANY ACTION TO RESCIND OR 
CANCEL THIS AGREEMENT OR ANY CLAIMS OR DEFENSES ASSERTING THAT 
THIS AGREEMENT WAS FRAUDULENTLY INDUCED OR IS OTHERWISE VOID OR 
VOIDABLE). THIS PROVISION IS A MATERIAL INDUCEMENT FOR OWNER TO ENTER 
INTO THIS AGREEMENT. 

RIGHT TO A mw BY JURY IN RESPECT OF ANY  GATI ION BASED HEREON, OR ARISING 

i. 

6 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
and year first above written. 

I i 
Signed, sealed and delivered 
in the presence of: 

. .  
I .  Jhvl S E ~ F E H  

Print Name 

Print Nameu 
cj)cL)y CcJc-E-ed 

OWNER: 

KW RESORT UTILITIES CORP., 
a Florida corpwation 

By: L&dJ-%%@- 
William L. Smith, Jr 
Title: President 

Signed, sealed and delivered AGENT: 
in the presence of: 

KEYS ENVIRONMENTAL, INC. 
a Florida corporation 

M&-C k Ci3d k(..m$ev ' By: 
Print Name 

W Title: President DAn.,ei J Q ~ ~ + ~ ~  e.d'i c 2- 
Print Name \J 
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K W  RESORT UTILITIES 

Amendment to Management Agreement between KW Resort Utilities 
Corp. and Keys Environmental Inc, dated December 13,2004. q 3-1 

/ 
, -3 '  

I 
Effective December 31,2005 the terms o f  this agreement arc hereby extended 
indefinitely at a rate to be negotiated on or before December 31% of each year. 

Title: President 
KW RR,<C)RY TJTTT.WES CORP. 

AGENT : 

KEYS ENVIXOMMENTAL, XNC. 

Title: P r c r i d u y  
KEYS ENVKR I T G I N C .  



U.S. Water Services Corporation 
4939 Cross Bayou Blvd 

New Port Richey, Florida, 34652 

r 
3 

Water and Wastewater Utility Operation, Maintenance, Management, Engineering, Construction 

LElTER OF TRANSMllTAL / 

January 15, 2005 

Key \\'est Icesort I Jtility 
Attn: Doug Cx lc r  
Gciicral Maiiagcr 
P.0. Box 2 12s 
Key Wcst, Florida 33045 

RE: Proposal for Contract Operations antl Maintenance of Key Wcst Resort Utility 
Wastcivatcr. C'ollcctioii and I<cusc Ilistril,ution Systeiiis. 

[)ear klr. ('artcr: 

IJ.S. Water Scr\.iccs would like to thank  you fi)r tlic opportunit)~ to mcct \vitli you last 
'l'liursday antl to present this propos;iI to operate ant1 maintairi tlic Key Wcst Rcsort Utility 
\Vastc\vatcr Treatment Facility. We wclcoinc tlic c1i;illenge to impleincnt a standard of 
service w i t h i n  your scr\,icc ten-itory that provides cxcmplary operation and maintenance 
services cultivatctl on tlic funtlaiiicnt~rls of a solid ni;inagcnient plan and commit to meeting 
contract oblig;itions in  ;I timely in:inncr. U.S. Water tias assessed the current needs of the 
(Jtilify i n  relation (o the operatioil o f  the fllcility and posscsscs an excellent understandiiig of' 
tlic Scope of  Work itlentificd. 

1J.S. W;itcr Services ('ol-poration is ;I privately onnetl corporatioil based in tlic State of 
Florida. U.S. Water staff lias been working in the Florida Keys sincc 1098 and has grown 
into florida's largest privately tick1 operatioris company aiid provides operatioris services to 
over 450 plants statewide. Our continued presence i n  the Keys has allowed lJ.S. Water to 
gain ;I coniplctc understanding of local labor issues anti shortages. Unlike typical operations 
companies, L'.S. Water is diverse i n  its structure. U.S. Watcr business lines include a full 
service Engineering Group, statcwidc Maintcnancc Group and ;I C'oiitracting Scrviccs Group 
which coinpleinent tlic abjlitjes of U.S. Water Services ;IS an operation and maintenance 
conipany. O u r  I'iigiii ' :issist our  coiitractcd opcr;itions cliclits wi th  process optiiiiization. 
trotil,lcshootiii~ uid provide liiglily efficient solutions. t;niploying toniicr t:I>Ei' senior staff;  
M o  Kaclcr, I ' , E  ; i n d  Ilr.  J a y  Tliabara~j, wlio arc both authorities i n  permitting and regulatory 
coniplimcc. ;illow 11s to tackle a n y  cnviroiiniciit;ll solutioii witli swil't positive results. Tlic 
Mariitcnancc C;roup I S  calxihlc 01' providing i i i i  unliniitctl scope 01 '  services rangiiig troni  
\*iici~uni systcin repairs to enicrgency onsite fiicilitics repair. while our C'ontracting Scrviccs 
< h u p  specializes i n  larger pro.jccts iissociatcd with undcrgrountl utility installation and 
rcliabilitation, and thc rehabilitation o r  construction of trcutnicnt works fhcilities. U.S. Water 
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Scr\,iccs Corporation i i i  a t ld i t ion  to operating water treatment facilities on behalf of our 
clieiits also owns several utilities. A s  system owners we arc extremely familiar with the 
Florida Public Scr\.ice ('omi~iissioii arid the deidopiiierit of rate cases. systcm audits and 
other items required by  PS( '  \rIicn ;I Iltility socks a rate increase. 

'l'lic U.S. Water ' I ca i i i  sclcctctl li)r this 0pcr:itions ( 'ontract, iiicludc Lee Pcnick, Keys Area 
Manager. Donny J;iyiics. Keys ('liicf Operator, C'liad Asliley, hiaintenance 'Tccliiiiciaii and 
acI(iitionaI tcchiiical stal'l' is uiim:itclictl i n  cxpcricncc pcI<;iiiiing to liclti operations and 
maintciixice. I'lii-oiighout tlic State of' Florida U.S. Water is known for  our ability to 
accominodatc diverse client iiccds. resolve operations prolilciiis and iiiaint;iiii compliance 
\v i th  govcniincntal rcgulatioiis. 

U.S. Water is highly expcricncctl with the technologies implemented in the Key West Resort 
Utility System ;is we11 as the new systems currently being installed and arc currently 
providing services to other similar clients. The personnel [J.S. Water will dedicate to the 
Key West I<csorl Utility prciJcct team have lice11 iiivol\.ctl at both the inaiiagement and 
operations levels tlirougliout their recent careers. The Team members arc experienced with 
tccli~iologics t l i a t  exist at your. f x i l i t y  u i ( i  iiiclude cxpcrie~icc in  meeting Advanced 
Wastewater 'frc:itiiiciit ( AW'l') srandards. C'urrcntly U.S. Water provides siniilar services to 
the Vi1l;igc o f '  Islaiiiorada ;I I>r;iiid iic\r, i\W'I' licility we were able to bring into full 
compliance Lcitli the operating permit tlic sccoritl inontli of operation following startup of the 
facility. 111 addition to Islaniorxla, U.S. Water also provides oper;itional services to the 
following A W T  o r  RAT Iiicilitics, Little Venice antl Ray Point  WWTP ow~ied by the Florida 
Key Aqueduct Authority, Key Lxgo Wastewater Treatment District, The City of Everglades 
City and the R o y  Scouts of Anierica. I n  addition to your iicw AWT facility you also have a 
reuse systciii for cf'!luciit tlisposal. 1I.S. Water has tlcsignccl aiid operates numerous rcusc 
systems throughout the State. 1J.S. Water is currently designing an upgrade to the North Key 
Largo lltilitics rcusc systcni and \\'e operate golf course rciisc systems for Panther Woods 
CiC', ocean I~ccl'(;c', c'r 11 River CjC' antl other systcnis in  I-'lorida . 

As iiicntioned. 1J.S. Watcr cinpIoys one of tlic 1;irgest innintcnancc departrnents in the State 
of 1:Iorida specific to water and wastewater operations. Maintenance personnel are readily 
available in the area to complement thc proposed U.S. Water staff and provide the Utility 
with solid protection should cmergcricics arise. Our track record in providiiig Emcrgency 
1-lurricane rcsponsc is unmatched. During hurricane Wilma U.S. Watcr's client the City of 
I\,crgl:itlcs City WIS severely driinaged knocking ou t  170th  water ;in( 

1J.S. Water Iiatl skiff oiisite 2 hours ;il'tcr the hiirricaiic passed : 
coortlinating tlic tlcli\,cry of' ge1icr;itors and  repair c r e ~ s  to the City. Wi th in  h i i r  hours U.S. 
Walcr had tcii ~ii;iiiitciiii~ice st:il'l'iiicnibcrs onsitc restoring f u l l  water service and within eight 
Iiours t i i l l  v,xstcwatcr scr\,iccs \vcrc restored. I<vcrgladcs ( 'ity. Mayor  Sammy I Iainiltoii 
stilted "[  )..y. irr(/t(,t. p t ~ j i ~ i J ~ t /  t i l ( '  c.itizc7ti.s o/ b;~~~t~,qltri/c~.s ( ' i / , \ ,  I I  i t / /  oittsttiiiding c~mcypr ic j~  
. s c , t ~ i ~ , c ~ , s  iil/uwiii,q / / / i ,  c'itizc2ir.s /o / i ~ i w ~  ,frill c'it), ittilit?, . s c ~ i - ~ ~ i c ~ c ~ . s  11 irilcz ti1(111y .sitr,-ouirclit7,~ 
cointnuiiilics wcri' o z i ~  q/'.scrI,icizs,/vr I U ~ ~ I I ? ;  d q s .  . .  ... M i ,  ,r,eri',/~,.tntlalc to h a ~ , e  U S ,  M'otcr c1.s 

0111' utilify co i i i t "~or .  " 



Sincerely, 

US W a te r Services Co r po r ii t io n 
Federal I D :  20-000882 1 



Key W e s t  I<esoi-t LJtiliQ Operations Plan 

[ISWC Ii;is ;I strong commitmcnt to setting the industry stnndards for facility operation 
;tnd maiiitciiaiicc. salcty auid overall system perfoniiance. hi additioii guarantying safe, 
compliant \v;istcwatcr cftluciit. I JSWC also customizes its approach so ;IS to foster long 
tertii rclafioriships with clients. For  Key West Resort Utility our  specitic gods arc as 
follo\\~s: 

8 Infkastructure protection tlirougti ai effective prc\wltativc maintenance 
program. Tracking uuid recording of these effoits through the use of our  
computcrizctl inaintenmcc management system (CMMS). 

b Ijnintcrruptul service through the use of USWC's first class preventative ruid 
predictive maintenance systems. 

9 Maintain compliaicc with all safety, cnviroiimcntal iuid effluent quality 
rcquireiiients. 

hlcthodology 

Various Operation arid Maintenance plans, as defined further in this pi-oposal, will be 
dc:vclopcd ;iiid incoi1x)r:itcd. 

il Utility Maintenance Plrin 
1 Customer Service Plan 
B IJtility Safcty I ' h i  

a Staffing Plan 

IJSWC's approach to f k d i t y  oper;itioii and mnintenancc is to insure t1i:it effluent qii;ility, 
disposal, delivery arid storage capabilities of rcuse water arc all incorporated into the 
Managcniciit a i d  Operation P h i ,  lJSW(' will ;isscss the existing Key West Iiesort Utility, 

develop ;I site specific pl;ui that makes the overall operation of the facility efficient and 
reliable. Our ovcrall strategy is a proactive inanagemcnt of the infrastructure for KWRU. 

(KWRU) inmiage~iient and oper;itioiis systems blendiiig them with USWC'g?&n@rds to 
.,%,*&*.Av. ,.< 

The rationale of our infrastnicturc inanngcniciit plan is to insure tlic long tcmi viability of 
all system compoiieiits. Our focus is not only on large new capital projects but also 
coiiceiitr;itcs on tlic maintcn:uicc aid rcpiiir of current inti-astnicturc. 

l'lie invcstmcnt in the wastcwatcr treatment, collcctioii and rcusc water distribiitioii 
systems ruid tlic utility ;is ;I wliole hy KWRI! is vciy significant. ' h i t  is n4iy i t  is critically 
iiiipoit;uit that  the Pro-jcct M;inagcr sclcctctl by  IJSWC fix this project have ;I strong 
hnckgro~intl i i i  IJtiIity Managciiiciit. The K W R l  J system \vi11 l ie uiitlcr tlic direct control o f  
IJSM'C's I'rojcct Managcr, who will have full linc autliority lh tlay-to-tl;iy operations. 



Utility hl :i in ten ancc Plan 

In these tiiiics of hudgct cutbacks uid cost reductions many utility owners are hard 
pressctl to meet the con-cctive uid preventative maintenance rcquirements of their 
systcms. 'I'licy arc so prcoccupicd keeping the system operating day-to-day that 
prcvetitati\,c maiiitenauicc can be deferred. Most of tlic wnstcwater systems in  the country 
arc rapidly q i n g  o r  past thcir useful life a id  this lack of preventative maintenance only 
cx;icci-lxitcs tlic deterioration ofthe systeiii. New federal regulations for safety and security 
requirements fuither stress the utility owners operating aid capital budgets. 

'The I i c x ~  o f  our  ciu;ility nianngemcnt plrui is the Computerized Maintenance Management 
System (('MMS). This key management tool allows die Project Manager to ensure that all 
itifiastructurc asscts arc safeguardd and maintained. The CMMS is vital to managing the 
infixtructurc asscts through their entire useful life. The system allows the manager to 
maintain budget requirements by performing more preventative thcn corrective 
~iiaititcnaticc. O u r  establislicd ('MMS system that we propose to use will include the 
following key 12:iturcs: 

0 Work Order Systciii -- Prc\uiti\,c aid corrective work orders 
gcticratetl to tlocumciit each task with ;in xsigncti prioi-ity, cost and 
other peltinctit data. 

d Project Pluining and Scheduling - All capital projects, rcplacernent 
ecpipnicnt aid existing equipment will have ii maintenance schetlulc 
assigned 

d Equipment History - The current repair anti  service history neetlcd to 
make repiir vcrscs replacement decisions. 

1) Present condition oftlie system ;uid its appurtcn:uiccs * Scheduling routine, urgent uid cnicrgcncy repair 
9 Prcvciitati\,c maintenruice scficdulcs to tnaititaiii pcck opcrational 

eflicicncy 

Customer Service Plan 

One of USWC's strengths is our devotion to customer scnice. Customer service a id  
satisfaction is oiic of the most critical measures of per1ix"cc. In our program we liavc 
the fi)llowing key clenicnts: 



Utility Safety Plan 

At USWC our personnel are our most valuable assets. As such the safety of our employees 
is ;I fuiid~uiiciital p i l la r  of o u r  quality m;uiagciiient approach to utility operations. USWC 
strives to always provide a safe and healthy work environment for our staff, subcontractors 
and thc coiiiiiitiiiity ;is ;I \hole. 

USWC ;IS psi? of its traiisitioii will take its existing Safety Manual and intcgmtc site specific 
policies uitl procc(1urcs. Training is provided to the staff to familiarize them with v;uious 
aspects of tlic plaii .  The most current copy of the Safety Mnnual is always kept at the 
fhcilitics office for staft'review. USWC's Safety Officcr will review the Safety Plari on ;ui 
aniiual basis at  a minimum or as required due to operational conditions. 'The Safety Officer 
will also collect ruid post OSHA 300 logs as required. 

Transition Plan 

'Jlic oxriill SIICCCSS 01' this propowl is hcnvily tied to ;I succcssful transition of pcrsoniicl 
and equipment. I n  addition the past experience of the utility contractor in  the overall 
ni:uiagcniciit of i i i i  entire utility is critical. USWC senior staff brings the collective 
expcricncc of over 100 years in  utility Inmagenicnt arid trarisitions to this project. USWC 
hiis coiivcrtcd nunicrous iriuiiicipal utilities to USWC operations or ownership. It is U.S. 
Water's ptiilosophy that during tlic transition of a facility to provide a seiunless transfer of 
staff' arid fiicilitics to USWC' while meeting all regulatory requirements, depot operational 
iiecds antl \\,ithout ;i disruption of water or wastewater services. 'The overall projcct, 
including the transition will bc niiuiagcd by USWC's onsite Project Maiiagcr. I Ie will 
coordinate IJSWC resources iuid will providc a wide raigc of technical ~ u i d  ndniinistrativc 
supp<Nt. 

..- 

IJSWC's transition plan addrcsscs the full rmge of technical arid administrative services to 
be trarisitioticd fiorn tlic cxistiiig operational staff. Wc ui~dcrstruid tlic r~eed to ensure 

.- ' EtMYe'dird uninterrupted wasteSlrater utility service to the KWRU. Our initial focus is to 
dcvclop and support tlic existing staff a id  whcrc necded supplaiient the staff with outside 
resources, We are keenly aware that during any transition it is extremely important to be 
sensitive the needs of the existing staff We realize that any change related to a person's job 
ciui result in w~nccnis and questions for the employee aid their family. Therefore, our 
transition plan is bawd on the piinciples of: 

4- Treating c;icIi and every individual with rcspcct 

C I>caliiig \\.it11 cniploycc concems on an individual Ixisis 

1 lkiiig prepared to deal with their coiiccnis ;IS quickly ant l  
completely ;is possible 
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During 11ic ti.;iiisition lJSW will interview all of the iiuunbent cmployecs and will make 
every ctYort to tint1 ;I role in thc new operations for all stntf who wish to remain with the 
w;iste\r.:\tcr filcilitics. Wc understaiid that KWRU wishes to retain the services of there 
CuITCllt  lead operator and USWC will make every effort to accommodate this request. 

Staffing 1’1;iii 

USWC has devised our staftiilg plm to provide high quality service with ai1 eye towards 
fi11;iiicjd s;i\:j~~gs. Our proposed stafing levels arc detailed below on the organizational 
chart. 

Area Manager 



C!.s. Water Services ( ’o ipra t ion  (LJSWC) lias tleveloped an O&M model and a methodoloby to 
cstahlish a i  opcratioiiiil cost h r  the Key West Resort Utility (KWIIU) wastewater utility system. 
Our c\du:ition ot‘ tlic costs of’ the managcmciit, operation ;uid ni;iinteii;uice aiid assumptions 
[.lSW<: Iias matic ;ire laid nut i n  the fi)llowirig scctions. 

Project Scope: 

i I’rovidc project lalwr kir tlic opcr;itions and maintciiance of the KWRU wastewater 
treatment and collection system aid reuse distribution system. Labor costs only include 
Iionii;iI working hours tiom 0 X : O O  to 17:OO. Work requested to be performed outside of 
t l i~sc Iiours or ciiicrgciicy work will be billed to tlic KWRU as an nddilioid expense at 
appropriate labor rates. 

i Tht. costs f i r  chcmicals and residuals management are to be billed to KWRU on a per 
ciccuiTciicc ixisis with ;ti1 appropri;itc a1low;uice overhead and mxgin. 

i KWRIJ \+ , i l l  provide to  IISWC the use of cxisting rolling stock for the completion of 
prc)jccl duties. h r i i i g  the trauisition [ISWC‘ would request to iicgotiate tlie veliiclc 
situation \+,it11 K\VRI.l to a l l o ~ v  for tlic purchase and disposal of  the existing rolling stock 
and allow 1 JSWC’ lo ptdii isc equiprricnt that ljts the uiiifomi state wide corporate 
structure of1JSWC. 

i CJSWC is providing n lahor only scope all otlicr costs asociatcd with this project is the 
sole rcspoiisihility of‘ KWRl J .  

Pricing For nul la: 

USWC Iias tlividctl its rnontlily fee into tlirec specific groups ;IS fi)llows: Persolinel Services, 
Profi.ssiond Fees & 1 Jtilitics :ind Other. 

Persolinel Servitcs includes all hourly wages, overt i~~~c, bencfits a&tmes for ewrptoyees assigned’*”..- ’ .  

to the project. 

Professional Fccs & Utilities inclutles operating supplies needed to for tlie opcration of the 
f k i  I i t  i cs, (i. e. uiii fbnns, coiiipl iruicc saq) l  ing, tucl, a i d  other sundry it  ems.) 

.WW 

.%: 

()tlicr ilicludcs all otlicr costs co\,cred ly this propos;iI not listed i n  tlie aliovc groups 



f 
'rhc total motitlily cost proposed for this project (s $33,171.34 

Price )t d j 11s tmcri t s  : /A' 

Tlic cciiitract price will he ac1,iustctl annually a e r y  April I "  hy use of the CPI 21s found for the 
Soutlic:ist I.Jnitcd S1;itcs or hy 5 %  wliichc\,cr is grater .  If the scope of services is changes due to 
tile atitlition of' iiciv flicilitics o r  appiirtcn:ulces or regulatory requirements n new contract price 
will be negotiated \\,it11 the KWRI! oil a case by case basis. 
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