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Ruth Nettles 

From: Ann Bassett [abassett@lawfla.com] 

Sent: 

To : Filings@psc.state.fl.us 

Subject: Docket No. 070641 -WS 
Attachments: 2008-02-20, 070641, F. Self Notice of Appearance.pdf 

Wednesday, February 20,2008 3 5 4  PM 

Floyd R. Self 
Messer, Caparello & Self, P.A. 
P.O. Box 15579 
Tallahassee, FL 32317 

fself@lawfla.com 
(850) 222-0720 

The Docket No. is 070641-WS 
Complaint by Warren Dunphy, on behalf of Realm Management, LLC, regarding required installation of a reuse line by Aloha 
Utilities, Inc. 

This is being filed on behalf of Warren Dunphy, on behalf of Realm Management, LLC 

Total Number of Pages is 30 

Notice of Appearance 

Ann Bassett 
Messer, Caparello & Self, P.A. 
2618 Centennial Place (32308) 
P.O. Box 15579 
Tallahassee, FL 32317 
Direct Phone: 850-201-5225 
Fax No. 850-224-4359 
Email Address: <abassett@lawfla.com > 
Web Address: <www.lawfla.com> 

2/20/2008 



M E S S E R  C A P A R E L L O  & S E L F ,  P . A .  

& A t t o r n e y s  A t  L a w  

www. lawflu. com 

February 20,2008 

VIA ELECTRONIC FILING 
Ms. Ann Cole, Director 
Commission Clerk and Administrative Services 
Room 110, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 

Re: Docket No. 070641-WS 

Dear Ms. Cole: 

Enclosed for filing on behalf of Warren Dunphy and Realm Management, LLC is an 
electronic version of Floyd R. Self s Notice of Appearance in the above referenced docket. 

Thank you for your assistance with this filing. 

FRS/amb 
Enclosure 
cc: Parties of Record 

- - . 

Regional Center  Office Park / 2618 Centennial  Place / Tallahassee,  Florida 32308 
Moiling Address: P.O. Box 15573 / Tallahassee, Florida 32317 

Main  Telephone: (850) 222-0720 / Fux: ( 8 5 0 )  2 2 4 - 4 3 5 9  



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint by Warren Dunphy, on behalf 
of Realm Management, LLC, regarding required 
installation of a reuse line by Aloha Utilities, Inc. 

) 
) 
) 

Docket No. 070641-WS 

Filed: February 20,2008 

NOTICE OF APPEARANCE 

Floyd R. Self and the law firm of Messer, Caparello & Self, P.A., hereby gives notice of 

appearance as counsel of record for Mr. Warren Dunphy on behalf of Realm Management, LLC. 

All pleadings, motions, and other documents should be served on me at the address below. 

In making this appearance, we note for the record that we believe that Aloha's efforts to 

condition water and wastewater service to Mr. Dunphy on Mr. Dunphy's construction of a water 

reuse line are not authorized by the applicable tariffs of the company, the Commission's rules, or 

any requirements of the Department of Environmental Protection or the Southwest Florida Water 

Managemcnt District. As such, any developer's agreement and refundable advance agreement 

associated with the water reuse requirement, together with the corresponding letter of credit that 

has been required, are illegal, and the Commission should cancel any and all requirements, 

documents, and obligations associated with the water reuse construction and associated 

obligations that have been imposed on Mr. Dunphy by Aloha. We understand that a Staff 

Recommendation is scheduled to be filed on February 21,2008, for consideration at the March 4, 

2008, Agenda Conference. We strongly urge the Commission to hear these matters on this 

schedule as Aloha has attempted to seek recovery from Mr. Dunphy under the letter of credit. 

While an emergency injunction has been issued today temporarily precluding Aloha from 



making a claim on the letter of credit (a copy of which is attached as Exhibit “A” to this Notice), 

time is clearly of the essence in this matter. 

We appreciate the Commission’s prompt consideration of this matter as presently 

scheduled and urge that the reuse requirements be cancelled without any loss of water and 

wastewater service to Mr. Dunphy. 

Respectfully submitted this 20th day of February, 2008. 

v Post Of ice  Box 15579 
Tallahassee, FL 323 17 
( 8 5 0 )  222-0720 (voice) 
(850) 558-0656 (direct facsimile) 
€self@.lawfla.com 

Counsel for Warren Dunphy, on behalf of 
Realm Management, LLC 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

CIVIL DIVISION 

DAVID M. BACCARI and 
LESLIE A. BACCARI, 

Plain tiffs, 

vs * 

INTERVEST NATIONAL BANK, 
ALOHA UTILITIES, INC. and 
REALM MANAGEMENT, LLC. 

Defendants. 

VERIFIED COMPLAINT FOR 
EX PARTE INJUNCTIVE RELIEF 

Plaintiffs, David M. Baccari and Leslie A. Baccari (collectively referred to as 

"Baccari"), hereby sue the Defendants, Intervest National Bank, ("Intervest"), Aloha 

Utilities, Inc. ("Aloha") and Realm Management, LLC ("Realm Management") 

(collectively "Defendants"), and allege as follows: 

1, This is an action seeking ex parte temporary injunctive relief. 

PARTIES 

2. The Baccaris are individuals with their principal place of residence in 

Pinellas County, Florida. 

3. Intervest is actively engaged in Pinellas County, Florida in the business of 

providing commercial banking services. Aloha is a private utility with its principal place 

of business in Pasco County, Florida. Realm Management is added as a party solely as 

an indispensable party and upon information and belief agrees to the requested relief in 

this complaint. 



4. The letter of credit that is the subject matter of this action was executed in 

Pinellas County, Florida. 

JURISDICTION AND VENUE 

5. The events and transactions which give rise to this cause occurred in 

Pinellas County, Florida, and therefore venue properly lies in Pinellas County, Florida. 

FACTUAL ALL EG AT1 0 N S 

6. All conditions precedents to the institution of this action have been 

performed, have occurred or have been waived. 

7. Realm entered into a Refundable Advance Agreement with Aloha whereby 

Aloha required Realm, in order to obtain utility service for a proposed commercial 

establishment, to construct a reclaimed water line from Aloha’s existing water line to the 

new commercial establishment. A copy of the Refundable Service Agreement is 

attached as Exhibit ”I” and incorporated herein by reference. 

8. Aloha is a private utility regulated by the Florida Public Service 

Commission (“PSC”) pursuant to Fla, Stat. § 367.01 1. 

9. In order to secure Realm’s performance of the Refundable Advance 

Agreement, Realm was required to post collateral in the form of a letter of credit totaling 

the sum of $300,000. The letter of credit is secured by investments held by Baccari. A 

copy of the letter of credit is attached as Exhibit “2”. A copy of the assignment of 

security of money market funds held by Baccari is attached as Exhibit “3” and 

incorporated herein by reference. 

I O .  The original letter of credit was scheduled to expire on December 31, 

2007. 
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11. After executing the Refundable Service Agreement, Realm Management 

commenced an action before the PSC objecting to Aloha’s requirement that Realm 

Management construct a reclaimed water line as required by the Refundable Advance 

Ag reem en t . 
12. Prior to the attempted draw, the PSC staff began investigating the 

complaint filed by Realm Management. 

13. As part of the PSC staff investigation, the PSC staff examined the fact that 

Realm Management would use LESS than 5% of the reclaimed water line yet Aloha 

was requiring Realm Management to construct and pay for the entire cost of the 

reclaimed water line. 

14. On June 19, 2007, Cheryl Belezza Banks, from the PSC staff, sent a letter 

to the President of Aloha indicating that the PSC staff did not believe it was “prudent to 

require Realm Management, LLC to construct a reclaimed water line, especially 

considering they will be utilizing less than 5% of the line.” A copy of the letter is 

attached as Exhibit “4” and incorporated herein by reference. 

15. Ms. Banks, in the letter, further indicated that her opinion was not binding 

on the PSC. 

16. In late 2007, while the PSC action was still pending, Aloha attempted to 

draw on the letter of credit. Baccari and Realm Management contested any honor of a 

draw on the letters of credit. 

17. At that time, the PSC had not yet ruled on Realm Management’s complaint 

and thus the parties agreed to extend the letter of credit until February 28, 2008. A 

copy of the extended letter of credit is attached as Exhibit “5” and incorporated herein 
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by reference. Also at that time, Baccari and Realm Management believed the PSC 

would rule on Realm Management's complaint prior to the expiration of the letter of 

credit. 

18. The PSC staff is scheduled to issue a formal position on the matter on 

Thursday, February 22,2008. 

19. Baccari recently learned that the hearing before the PSC was delayed 

until March 4, 2008. Upon information and belief, Baccari believes the PSC will rule at 

that time on the complaint of Realm Management. 

20. The initial and extended letter of credit require as a condition precedent to 

drawing on the letter of credit that the President of Aloha provide a sworn statement that 

Realm Management has failed to complete construction of the reclaimed water line 

referenced in the Refundable Advance Agreement. 

21. It is clear from the letter of credit that the underlying premise required prior 

to a draw on the letter of credit is that Realm Management is required to construct a 

reclaimed water line. 

22. The PSC has exclusive jurisdiction over a private utility's requirement for a 

customer to construct a reclaimed water line as a condition of providing utility services. 

23. Upon information and belief, Aloha is in fear that the PSC will rule against 

it at the upcoming hearing and is attempting to have and utilize the funds secured by the 

extended letter of credit. Part of the basis for this belief is that Baccari and Realm 

Management both consented to extending the letter of credit until March 31, 2008 in 

order for the PSC to rule on whether Realm Management would be required to 

construct the reclaimed water line and no legitimate reason exists to draw on the letter 

4 



of credit at this time. A copy of the letter Baccari caused their counsel to send to 

counsel for Aloha and to also forward to the PSC is attached as Exhibit “6” and 

incorporated herein by reference. 

24. This action by Aloha is improper and amounts to conversion because if 

the PSC rules in favor of Realm Management‘s complaint than Aloha’s requirement that 

Realm Management construct a reclaimed water line will become null and void and the 

entire purpose of the Refundable Advance Agreement will become frustrated. 

25. An ex parte temporary injunction is necessary because Intervest provided 

verbal notice to Baccari yesterday that it was providing the funds under the extended 

letter of credit to Aloha today (February 20, 2008) at 1O:OO a.m. The undersigned 

certifies that he informed counsel for Aloha and Intervest via verbal conversations that 

he would attempt to obtain an injunction on behalf of his client prior to the issuance of 

funds from the letter of credit. 

26. In the event Intervest observes and adheres to Aloha’s intended draw of 

the letters of credit, Baccari will suffer immediate and irreparable harm, loss, and 

immeasurable damages by reason of the following: 

a. Baccari’s collateral for the letters of credit will be immediately taken 

by Intervest; 

b. The drawn funds will become a part of Aloha’s funds and Baccari 

may be unable to recover said funds; 

c. Baccari is currently operating a business venture that requires 

capital infusion in order to sustain itself as an ongoing entity. Baccari is in need of the 

funds securing the letter of credit for that working capital. Baccari has personally 
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guaranteed loans for that business and if the funds are not available after the PSC 

ruling on March 4, 2008, then Baccari faces the real possibility of not funding the 

business and being unable to pay the debt he has personally guaranteed. Baccari’s 

financial condition and credit will be adversely impacted by the loss of $300,000 such 

that it could cause defaults under various loan covenants jeopardizing Baccari’s ability 

to continue to operate their business enterprises: 

27. Baccari has no adequate remedy at law in that the injury and damage to 

be suffered by it cannot be remedied by any award of damages. Furthermore, the entry 

of the injunction will maintain the status quo as the letter of credit will still be posted until 

the PSC ruling. Baccari also consents to the temporary injunction extending the letter of 

credit until March 31, 2008. 

28. The interests of Aloha and Intervest will not be prejudiced by injunctive 

relief because if the PSC rules in favor of Realm Management then Aloha is not entitled 

to the funds from the letter of credit. I f  the PSC rules in favor of Aloha then Baccari 

consents to the draw on the extended letter of credit. 

29. No more than a minimal injunction bond not exceeding $1,000 should be 

required due to the outstanding letter of credit. 

30. The issuance of temporary injunctive relief is appropriate and consistent 

with the public interest. 

WHEREFORE, Plaintiff requests this Honorable Court to: 

(1) Enter an ex parte temporary prohibitive injunction, upon the posting of a 

good and sufficient bond, enjoining Intervest from honoring any draw request by Aloha 

until such time as the PSC rules on the complaint of Realm Management and further 
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until such time that a determination as to whether a draw on said letters of credit is 

proper; and 

(2) Award such other and additional relief as this Honorable Court may deem 

proper and just. 

Dated: z/2dldB 
Respectfully submitted, 

JOHNSON, POPE, BOKORJ ,/ 

By: 
Charles A. Samarkos 
FBN 0826146 
91 1 Chestnut Street 
Cleatwater, FL 33756 
Phone: (727) 461-1818 
Facsimile: (727) 441 -86 17 
Counsel for Plaintiff 

115006.429783 
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'II-lIS AGREEMENT is made and entered into tbis 33 day of d 2 0 0 6 ,  by and 

between REALM MANAGEMENT, LLC, a Florida limited liability company, hareinafter 
"DEVELOPER" and the ALOHA UTIILITIES, TNC., a Florida corporation, hereinafter 
"UOHJ4." ' 

WHEREAS, DEVELOPER is desirous of extending ALOHA'S water, sewer and reclaim 
systems in the manner described in Exhtbit "A," which is incorporated hereh by reference (the 
"Project ") ; and, 

WHEREAS, DEVELOPER has obbhed a proposal for the Project from an independent 
contractor, idcnrifying the cost of the Project (including contractor's fees) which is attached 
licrtto MS Exhibit "B," md incorporated hcrein by rckrcncc; and, 

WHEREAS, ALOHA is desirous of having its wa!tr:. sewer and reclaim systems extended 
through construction of h e  Project, in ordcr to Serve the property identified in Exhibit I,C," and 
incorporated herein by reference. 

NOW, THEREFORE, m consideration of the payment of $10, and mutual covenants 
contained herein, the receipt and sufficiency of which is hereby acknowledged, the DEVELOPER 
and ALOHA agree as follows: 

1 ,  DEVELOPER shall pay dl costs associRted with thc Projtct inchrdhg, but not limited 
ro. engineering, consfruction, legal, permitting, inspection and a d " t i o n  Such costs shall 
include my reasonably and prudently incurred by Aloha as tl result of the Project. 

2. ALOHA m y  provide periodic inspection o€ such construction for compliance with 
approved plans and specifications, ahhough it has no obligation to do so. 

3. The parties am that the hydraulic design capacity of the Project is 47,075 gallons per 
day (''Project capacityR) ns shown an the nttedid Reelalmcd Welcr System Schedule datad 2/15/2006. 

4. DEVELOPER shell convey ownership of all faci1itie.q camprising the Project without 
encumbrances to ALOHA after completion o f  construction in fUl accordme with approved 
plans, specifications and permit conditions by bill of sale, easement, and other necessary 
documentalion in ti form reasonably amptabla to ALOHA, with accompanying cost records, 
Upon receipt of the cost informetion, ALOHA shaU establish the Project cost for purposes of this 
Agreemcnt, which shall inohde all costs and expenses h c w c d  by the Developer which may be 
capiiolized tly Project costs for regulatory uccounting purposcs ("Project Cost"), 

5.  DEVELOPER shd provide &-built plans and qxcifications certified by R professional 
cnginecr registered in the Stat0 of Florida prior to acceptance by ALOHA. 

6.  DEVELOPER shall hold ALOHA hannlcss of' any and all liability rclnted to the 
construction, operation or maintennnce of' the Project incurred or cccUrring prior to acceptance 
by ALOHA, except to the extent such liability @r;cssl L k , .  ouh,of64he . p s q  fidgligence or willful 
misconduct of ALOHA, 
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7. ALOHA shall. collect a refhdable advance fee eon each new cusiomcr or developer 
that proposes to connect directly to the Project which shall reflect the new customers pro rate 
share of rhc cost of the Project according to the hydraulic design capacity of the proposed user’s 
demand on the Praject. The nfirndeble advance fee shall be d e t e r d d  by dividing the design 
hydraulic capacity demand of the new user by !he Project Capacity, and multiplying the rcsult by 
the Project Cost. ALOHA my deduct (1 OM percent administratfon fee from the rcfhdable 
advance fee prior to payment to DEVELOPER. The rcfundablt adm& fee shall be paid to 
DEVELOPER within 30 days of collection by ALOHA. 

8. Hydraulic calCu)stions shall bt prepared by the DEVELOPER’S profissional engineer 
far approval by ALOHA which approval shall not be unreasonably withheld. Design hydraulio 
capacity and demand calculations shall consistently utilize ”peak hour” rates. 

9. ALOHA shall make B rchdable advance LO the DEVELOPER of the amount of the 
fcc CoUccted from each customer or developer who directly utilizes the line cxtem’on referend 
herein. Such refindable advance shall be pajd prior to a,ny cusfomer or developer utilizing such 
line extensions. 

IO. It is specifically agmd and understood that ALOHA’S obligation hereunder shall 
culsc five ( 5 )  years from the date of the execution hereoQ Any payments made by third parties 
to A L O W  ie successors and wigns, subsequent to the fifth BI1Zljvermry hereof shall not be 
subject to rehdeble advance trcatmenr. Additionally, ALOHA’S obligation hereunder shall bc 
that o i a  transfer agent, and ALOHA shnll not, d e r  any circumstancts, have any obligation to 
&e r e b d s  to DEVELOPER in excess of those ambunts actually collected by ALOHA tiom 
the utilization of the hcilities descnbcd in Exhibit “A” by third parties. 

I I .  This Agreement shall bc governed by the laws of the State of Florida In Ihc event of 
any liligation between the parties arlshg out of this Agreement, the prevailing pnrty shall be 
entitled to reimbursement from the other party kr nll costs ,and expenses of such Litigation, 
tmluding reasonable attorney’s fees, hcluding appeals. 

12. Thir Agreement shaU be binding on and inure to the benefit of the parties, their 
respective successors and sssjgns. 

13. DEVELOPER agrees to complete consrmcrion, el its expenses, of that portion ofthe 
Project consisting of a 6” reclaimed water line extending from Aloha’s existing 24’’ line on tho 
south side of Siab Road 54 to tho Pmpeny ( “ R w W  Water Line’’) Within 120 days foUowing 
Aloha’s spproval of the construction plans (the “Construction Deadline”). Developer shall 
delivcr thc construction plans to Noha within sixty (60) days of the date of this Agreement, and 
Aloha’s spproval of the plans shall not be unreasonably withheId, delayed or conditioned. If 
Devctoper fhils to complete construction of tbe Reclaimed Water Line by the Construction 
Deadline, Developer agrces that Aloha shdl have the right to discontinue whter and wastewater 
service to I: he Property until construction is completed and the Reclakntd Water Line is accepted 
by Aloha. The Construction Deadhe may be extended due Io delays beyond the control of 
Dtvtlopcr, provided Dcvcloper is diligtnily prosecuting coinpletian of construction. Should any 
such bc occesioncd by Developcr’s inability to secue an casemcnt or right of woy approval for 
the Reclaimed Water Line, such dclay slmll not extend the CoNtruc(ion Deadline by more than 



ninery (PO) days. Aloha sbaU provjde tm days written notic4 to Developer prior to disconiinuing 
service. In order to avoid 8 discontinunlion of service, or to reconnect service, Developer may 
post a bond, irrevocable standby letter of credit or deposit cash with Aloha in an amount equal to 
the cost of completion of construction of the Reclaimed Water Lme and d appurtenant costs. Zn 
thar event, Aloha shall continue or mumc service to the Property pending completion of the 
Reclaimed Water Line. 

14. Aloha agrees that it will not deny, withhold or delay any approvals needed fiom Aloha 
for thc issuance of I Certifjcrrte of Occupancy by PRSCO County for the RI. Gator's restaurant on 
the Property as a result of Developer's failure to construct the Reclaimed Water Line prior t o  the 
dare Df lhls Agreement, 

IN WITNESS WHEREOF, the parties have sct thef haads and sea& this &- d ey of +FII ? ?  
2006. 

STATE OF FLORlDA 
COUNTY OF PASCO 

The foregoing h tnunen t  was acknowledged before mc this $3  day of 
20& by Stephen Watford, Prcsidcnt of ALOHA UTILITIES, MC., 

oration, who is personally known to me, on behalf of said Corporation. 

W 
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WITNESSES: 

TO: 18586564023 P .  

STATE OF FLORlDA 
COUNTY OF PASCO 

v/ 
WarrenDunphy . 
As its Managing Member 

~ The foregoing jnstnuaent was acknowledged 

produced 89 identification, on beh.alfofsaid corporanon, 



EXHIBIT A 
EXTENSION OF RECLAIMED WATER LINE 

Connect with Aloha's existing 24-inch main on the south side of SR 54 utilizing 
tbe existing 12-inch casing installed under SR 54 which presently sewcs the 
WaLMart parcel. Developer to install a new 6-inch reuse maln in that casing 
which replaces the extsting 4-inch reuse M e  serving Wal-Mart. This new 6- 
inch reuse main would then be constructed within the right of way of SR 54 
and right of way of Little Road to the Property. 



TO: 185LB3564029 

EXEUBIT B 
REUSE WATER LINE PROJECT COST 

(*Developer shall obtain a proposal Cor the costs fiom an independent contractor 
. and such proposal shallbe attached hereto) 
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NoFth Lit!k Rod Reuse Cuslcmers - 9evised 02/15;'US 
Inigitd Annual Percenfags 

* Cvsiomcr Tractsize Percent Area !rriga%oa EstRDF ofToM 
h!. .Dcvelo~msn; or O v m r  Name S q - F t .  Imgable SQ FL Multii:iar G f D  Usaw 

1 RJ. Gaiors' 95,832 
2 M\nanos 15.0 AC parcel (Est 8U" Dsvelopable) 522,720 
3 h4anos 18.5 AC Parcel 805,860 
3 C h a g  Medical Qnte; 60,984 
3 Trinity Springs M&hxtl Cer;tcr ?43,748 * 

lo12 2!5,447 
Lot 3 17,944 
Lo14 B?,CI)!! 

Lot5 24,16Y 
Lo16 23,760 
Lnt7 21,042 

4 Sevan Springs Medical Pari& Lot 1 24,843 

Common Area 70,000 

268 
25.0 
25.0 
23.0 
25.0 
20.0 
20.0 
20.0 
20.0 
20-0 
20.0 
20.0 
1 GD.0 

25,683 
130.580 
201,465 

15,246 
35.937 
4,969 

5,089 
3.589 

16,402 
4,632 
4,952 
4,20B 

70,000 - 

0.090 2,311 4.31 
0.090 71.761 24.98 
0.030 18,132 38.52 
0.090 1372 2.91 
0.090 3234 6.87 
0.090 . 447 0 s  
0.040 456 0.97 
0.090 323 0.69 
0.090 1,476 3.14 

0.090 446 0.95 

0.090 6,300 13.38 

0.090 435 0.92 

0.090 379 0.80 

Tolal 1.91 9,350 . 523.G!52 43.075 100 

a .. 
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INTERVEST NATIONAL BANK 
ONE ROCKEFELLER PLAZA - SUITE 400 

NEW YORK, NEW YORK 10020-2002 
m (212)218-8383 FAX: (212121B-8390 

COMPLETION 

In reply, p l m  refer to: Court Stred office 
Uarwatm, FL 

IRREVOCABLE LETTER OF CREDIT 

Intervest National Bank 
625 Court Street 
Clearwater, FL 33765 
(727) 442-2551 

Issue Date: April 25,2007 
Lettei of Credit No. 153 
Expiration Date: February 28,2008 
Location: 3523 Little Road (Trinity) 

Beneficiary: Aloha Utilities, hc. 
691 5 Perrine Ranch Road 
New Port Rkhey, FL 34655 

Gentlemen: 

We hereby inevocably authorize you to draw on Intervest National Bank, whose address 
is 625 Court Street, Clearwater, Florida, for the account of Realm Managemcnf LtC up 
to an aggregate amount of Three Hundred Thousand and 00/100 ($300,000.00) United 
States Dollars, available by your sight draft@), when accompanied by. 

D&s up to the stated amount of this Letter of Credit will be honored when accompanied 
by a swom statement of the President of Aloha Utilities, Inc. that, as of November I ,  
2007, Realm Management, LLC has failed to complete construction, and convey to 
Aloha Utilities, hc., a reclaimed water line as referenced in that certain Refundable 
Advance Agreement dated May 23,2006 between Aloha Utilities, Inc. and Realm 
Management, LLC. 

AI1 bafts must be noted as "drawn undm Intervest National Bank Irrevocable Letter of 
Credit No. 153. 

We hereby agree with you that all drafts drawn under and in compliance with the terms of 
this credit shall be duly honored on due presentation to us. 

SLlBSIDlARTES OF IKIFRvEsl BAHcsHhREs com~hno~l 
NMDAQ SyMeOL IBCA 

IKIFRvE'S7 NATIONAL B M  I " R W T  MORlWAOB CORPORATION 
MORTGAGE M Y E S T h E N B  mc THSURD 

I 
}.. . 

i' 
! 
! 

, 
I 

I 



This Credit is subject to the Uniform Customs and Practice for Documentary Credit, 1983 
Revision of the International Chamber of Commerce (Publication 400). 

Sincerely, 
Intervest National Bank 

c 

! 
6 .. 
i Vice President 

.. . 
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0dc 25/20EI7 11: 54 7274464932 

Leslie A .  Baccari I David  M. Bacca t i  ii 
d above. I f  thero Ir more khan one, 'I' means all account 
5 jdmfy and each account holder 5opamWy. I 

DIM! 

Aatlgnmcnt of deposll or share acc~uol: For valw r)cbbed. I arslgn 
mnd transfer Io you, and 1 giva OW aacunky i n t o w  in the follawlng 
Bemuntkl: Intervest katlanal Bank 

Mone Market account 
#0138035343 

and any rsnewals or rubstlwunons. Thasa SCCWrtlS) will bo rokrrsd 
to as tho tollahral In the retc of this agraemont. The cellelera1 ic hcld 
wlh: 

Intervest National Bank 

which wlll bo rrltrred to ac the depository In tho rcrl of thls 
agreemenl. The eotlateml Indudor all funds now in tho accounts 
Ibtsd plus aD addllbnt of any kind md lrom any sovrce. mado al MY 
Ilm4 belore (he relpao of rhlls agrcemcnl in wWng. 

Secured debt(r): This agreemen! is made 10 secure he pcymenr of: 
0 011 present 8nd tulure de*, of ewry kind and dasdplbn which: 

may now or honrftcr owe lo you. no m88)er how or whon thess 
debts arlse. (We inlane thts paragraph Io be very broad. For 
examplc, 'dobk' includa loans w croPIr purchaiss. made by or 
trrnalened I o  you. as wall IS debts arlrlng from say othor 
ralarlonshlp ruch as chock overdrafts. forgerlor, or returned 
depocl~.  Tncse also include debls arising from any cepaclly 
imrkrr, eo-maker. endarrer, surety, pusrantor].) H more lhm one 
parson or entity Is luted, rhon ell joint and separate dcers of all 
those hted are sccurrd. 

a t)n fcllorvlng descrfbed dobrtr), p l u ~  ell sxlenslom. renewhb, 
modlfkations and substtiluflons: 

Intervest Nat ional  Bank 
Irrevocable L e t t e r  o f  Credtt #153 

0 Thls c o n f f m  our oral nodca dated: 

Plo~se hake nalico d Ihk agmemenl. Pleaso 
cordirm your mcelpl 01 lh16 nO!icC and your 
nccep18nce of ils iermc by completing ne 
acknorvledgsmeni ponlon end rsturnlng a 
copy to rho secured pafly. 

By : 

Intervest National Bank 
625 Court Street 
Clearwater., FL 337.56 

I Sccumd party's name and addrsss: 'You' means h e  SsCUrDd party 
n m a d  above, yoursuoter6on snd asiignc. I 

Addltlonal nrms: Tho lollOWil\g l ens  are also part of (his agrpemenr: 
(1) Thlc mgrsemcnt will tan una1 you reloam I\  in writing, and you uo 

no1 foqulred 10 releaso 11 unlil Ihe m a r e d  d o h  ore paid in NI. 
(2) While rhb agreement ir Ln rfloct, neither I nor anyone e& [ a m p i  

you. tho PPCitfed parfy) em whhdrsw all or any pan of mc colla$ral, 
(3) No join1 own(. beneficlaw, ourvivlnp spolas or ropro~rnraUve 01 

my Male gob any rbms In Ihe colleteral In the event of my de* 
or hpadty unUl the s e . w ~  dobls are paid In full. 

(4) You have Ib dghI ro withdraw all 01 any pM of the coilairorel and 
apply Ole *AtMraurd Iowa16 vle peymenr d mo ercmsd dtbtlr). oven 
If ihe wilhdrawal c z u w  E penalty. If a recured debl is h defaJI you 
can rxsrdse WNC rlght vAihout EW natlco to ma or my consent runlass 
such notlee 01 COnsonI IC fquirsd by law and cpm be vhived). Yw 
hwr  lhc ripM h rlpn my nom# [or slpn your name a8 my snomey In 
Ira) ID Pxareirb IIW righls gkan io you in lhls sgroemonl. 

(5) 1 rrprerofit md p O d S 4  that no other person or onMy has sny 
fbo" h lh? c b l l b l b ~  that hm pd0dly O W  lhose I am g M p  you 
hem and thu no puc or the eollatoral lo exempl or protmed by law 
from IhiB sDraomenr. 

(e) Thr iighu: and nmed!4r I am gbhg you hers am h addllbn 10 any 
stated In any other sgreemenrr. II there I s  more hrn one debt 
rscurod. mom Wn one F/Pa of co lhCsr~ l  (includulg collrlPnl outMa 
of Wr agroclmw) or mom lhan on@ debtor IisDle. I Ir ondrrly In your 
dbmd~ 0s lo Ihr Ofdtr M d  tlmlng Of reflediu you s 

m I nebor accumo Mr am excused t" personal rtaMly or any of 
w e  secured dobrr meray by making hlc egrecmeni: my Drrronel 
llsbiri will be dolormicled by referring to olhcr dowmenb. ! do 
ag$urns psnmol llablllty lor the wartanties end mpnrrnurlonr 
mndo In this soreamoni. 

(13) A deb1 secured by h k  egracment (whether specifically lislra or 
no11 Include8 all sum$ !hot cauld p s W y  be due undrr ]he dkbL 

(9) I spacMully nqumt and dlrecf Ihc dsposilory lo honor and nccapl 
this agreemom end Its I s m .  

7 

~ 

SlgnrNwls) of stcount holder(s): By signing hem wa reeepl the 
iomt 01 Lhi6 agreemen1 end ackoor:ltdge recelpt of a copy. 

I 1 u s l i e  A. Baccari 

I David M. Baccari I 

i' 
II 

t 
e have rOcelVed your norlce of ihis 
ecmonr. Wo egrse that no acwun) holder 

r any olhor parson (other than you. the 
ocurcd parly) hns (Iny tighl to mako rny 
~Irhdmwars from the collmteral unlil rhts 
g r a m "  Is released In vnfung by you. t 

Rslrarr by mecured psrtv: 

Dale: 

To: 

- 
'fhb i9 I O  add50 YOU thntthe ? l S 5 ~ ~ 0 N  M d  
security inlerosr In fhB tollateral described 
above nas baen roleasbed end tho odglnal 
ce~ibcate, or pesEbow or OW evidence of 
[he collalad fH any) has beem rblumed to 
vle accaunt )30160qc). 

ay: 
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Junc 19,2007 

Steve Watford, President 
Mobs Utilities, Lnc. 
69 15 Perrine Ranch Road 
New Port Richey, FL 34655 

Re: Complalat fled by Wturtn Dunpby OB behaLf of Realm Management, LLC 

Dear bk. Watford. 

The Florida Public S d c e  Commission slaff(PS4 mgnizes Aloha Utilities, Inc,'s (Aloha) 
efforts to aggressively pursue m e  water, and the p r o p s  the company has made in this regard. 
However, after reviewing the carrespondace sent to us by Aloha and Realm Management, LE, 
(Realm), it is the PSC s t a s  opkrioa that it is not prudent to quire  Realm Managuncnt, LLC to 
conshuct a reclaimed water line, especially considering that they will be utilizing less than five percent 
of the  line. 

Howcver, PSC staff behves, it would be prudkt to require Realm Management, LLC to 
conned to a reclabed water line, if it becomes available in the future. PSC sta f fhmn"mds that 
Aloha pursue an agreement With Rcalm that would raqUire Realm to connect to my fuhu't reclaimed 
water line that may b w m c  available in the fbhxre and pay their fair share of the &t based on their 
anticipated utilization of such line including any reimbursement to the entity that pays for tbc 
construction of such line. 

Please bc advised that tbis is PSC s t a f r s  opinion only, and does nat bind the PSC in any 
way. If you have any questions; please feel bee to contact Troy at (850) 413-6934. 

,. -. 

cc: 

- 

Division o f  Economic Rcguldon (Rendell) 
Office of General Counsel ( b a s i )  
F. Marshall Deterding, Rose Sundrtrom & Bcniley 
Wanm Dunphy 



INTERVEST NATIONAL BANK 
ONE ROCKEFELLER PLAZA - SUJTE 400 

NEW YORK, NEW YORK 10020-2002 
7EL: (212)218-8383 FAX: (212)218-8390 

P " E T B A " G  WWWLNTERVESNATBANLCOM 

KErrlikOLSEN.PREUDEKT LOWELLSDANSKER c%,tlWUb 

625 COURT Ftl?E€T 
C L M R W A T E 4 W A 3 3 7 5 6  
m: (727)442-255Ifl~ (727)446-0932 

~ ~ ~ I E F E X E C V T I V E ~ ~ C E R  
RAYMOND c. S W A N  PRESIDENT 
JOHN J. ARVOMO ~oxvIcEPRtisIDm& 

FLORIDA DIVISION 

CHIP FINAN3.L OFFICER 

2575 LJLM%TON RQ. 721-556-2755 
413 MANDALAYAM 727-448-0961 
s J x W E l u  
6750 OULFPORT BLVD. R7-344-2265 

In reply, please refer to: Covt Street Office 
Clearwater, FL 

Intervest National Bank 
625 Court Street 
Clearwater, FL 33765 
(727) 442-2551 

.., 
1 

COMPLETION 

Gentlemen: 

i .  

i :, 
!.- 

IRREVOCABLE LETTER OF CREDIT 

Beneficiary: Aloha Utilities, Inc. 
691 5 Perrine Rancb Road 
New Port Richey, FL 34655 

Issue Date: Apnl25,2007 
Letter of Credit No. 153 
Expiration Date: February 28,2008 
Location: 3523 Little Road (Trinity) 

We hereby irrevocably authorize you to draw OR Intervest National Bank, whose addregs 
is 625 Court Street, Clearwater, Florida, for the account of Realm Management, LLC up 
to an aggregate amount of Three Hundred Thousand and 00/100 ($300,000.00) United 
States Dollars, available by your sight draft(s), when accompanied by: 

Drafts up to the stated amount of this Letter of Credit will be honored when accompanied 
by a swom statement of the President of Aloha Utilities, hc .  that, as of November 1, 
2007, Realm Management, LLC has failed to complete construction, and convey to , 

Aloha Utilities, Inc., a reclaimed water line as referenced in that certain Refundable 
Advance Agreement dated May 23,2006 between Aloha Utilities, bc. and Realm 
Management, LLC. 

All drafts must be noted as "drawn under Intervest National Bank Irrevocable Letter of 
Credit No. 153. 

We hereby agree with you that all drafts drawn under and in compliance with the terms of 
this credit shall be duly honored on due presentation to us. 

SUBSTDlARES OFINTERVEST BANCSHARES CoRKXATl 
NASDAO SYMBOL IBCA - 

h"ERVES7 NATIONAL BANK ' "ERVeST MORTOAGE CORPORAnON 
FOlC MSlJRED MOR7GAGE INVESTmEh7S 

! 



This Credit is subject to the Uniform Customs and Practice for Documentary Credit, 1983 
Revision of the International Chamber of Commerce (Publication 400). 

Sincerely, 
Intervest National Bank 

Vice President 



Fm Laudcrdnle 
Jnckronvilk 

Madison 
Miami 
New York 
Orlando 
Tallrhacsca 
Tampa 
T p n s  mer 
Wuhlngton, Dc 
War Palm Bench 

Lor AJlpla 

February 19,2008 

Cllfford W. Mayban 
Suite 1200 
106 Esrr College Avenue 
Tallahhurec. FL 32301 

www.nkcrmnn.com 

850 224 9634 @I 
cliff.mayhsll@kennr.m 

850 325 254’Ifi 

VIA TELEFAX 850-656-4029 AND U.S. MAIL 

F. Marshall Deterding, Esq. 
Rose, Sundstrom & Bentley, LLP 
2548 Blairstone Pines Drive 
Tallahassee, Florida 32301 

Re: Docket No. 070641-WU, Complaint by Warren Dunphy, on behalf of Realm 
Management, LLC regarding installation of a reuse Une by Aloha Utilities, Inc. 

Dear Mr. Deterding: 

We represent David M. Baccari in ihe above referenced docket: Please be aware that we 
object to any draw on the Letter of Credit relating to this docket prior to the Florida Public 
Service Commission’s (IIPSC”) vote on this matter. We understand that PSC staff will issue i ts  
recommendations regarding this matter on Thursday, February 21, 2007, and that the PSC is 
scheduled to consider these recommendations on March 4,2007. 

Our client is willing to extend the Letter of Credit until the end of March so that the PSC 
process can be completed. Please be aware that OUT client takes the position that the Letter of 
Credit may be released upon the PSC vote on this matter. 

Very truly yours, 

AKERMAN SENTERFITT 

Clifford W. Mayhall 

cc: Mr. David M. Baccari 
Mr. Warren Dunphy 
Mr. Marshall Willis 

(TLlSOE69;l) 



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

CIVIL DlVlSlON 

DAVID M. BACCARI and 
LESLIE A. BACCARI, 

Plaintiffs, 

vs. 

INTERVEST NATIONAL BANK, 
ALOHA UTILITIES, INC. and 
REALM MANAGEMENT, LLC. 

Defendants. 
t 

VERIFICATION 

I ,  David Baccari, hereby verify that the factual allegations set out in the Verified 

Complaint for Ex Parte Injunctive Relief are true and accurate to the best of my knowledge. 

STATE OF FLORIDA 
COUNTY OF PINELLAS 

Before me, the undersigned authority, personally appeared David Baccari, who, 
being personally known by me and after being duly sworn, deposes and says that the 
foregoing Verification is true and accurate. 

h 
SWORN TO AND SUBSCRIBED before me this 20 day of February, 2008, 

Y 

My wommission Expires: 

429784 



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

CIVIL DIVISION 

DAVID M. BACCARI and 
LESLIE A. BACCARI, 

Plain tiffs , 

vs . 
INTERVEST NATIONAL BANK, 
ALOHA UTILITIES, INC. and 
REALM MANAGEMENT, LLC. 

Defendants. 

ORDER GRANTING EX PARTE 
REQUEST FOR TEMPORARY INJUNCTION 

THIS MATTER was considered in Court ah&"g ' on kbruw-hO , 2008 at 

on Plaintiff's Verified Complaint for Ex Parte Injunctive Relief. 4a.k5- 
The Court having reviewed the request for a temporary injunction and good cause 

appearing, it is: 

ORDERED that the request for ex parte temporary injunction in accordance with 

Florida Rule of Civil Procedure 1.61 0 is GRANTED for the following reasons: 

1. Based on the specific facts set out in the Verified Complaint, it reasonably 

appears that immediate and irreparable injury, loss, and damage likely will result to the 

Plaintiffs if Defendants are given actual notice of the request for temporary injunction. 

2, There is a significant risk of irreparable injury to Plaintiff because the 

honoring of a draw request by Aloha Utilities, Inc. on Intervest National Bank will result in a 

sum of $300,000 being transferred to the account of Aloha Utilities under circumstances in 

which the Plaintiff may not recover the funds. Moreover, the draws may cause adverse 



impact on Plaintiffs financial condition, credit and business operations. 

3. This Court finds that Plaintiff does not have an adequate remedy at law 

because of the status of the pending Florida Public Service Commission (“PSC”) action 

and the potential for funds to be disbursed when the underlying reason for releasing the 

funds is in question and pending before the exclusive jurisdiction of the PSC. Based upon 

the facts as alleged in the Verified Complaint, Plaintiff has a reasonable likelihood of 

success on the merits. The Court further finds that the balance of harms weighs in favor of 

the Plaintiff. 

4. This temporary injunction is granted exparte because the Court finds that the 

draw could be honored by Defendant Intervest National Bank before it could be given 

notice and an opportunity to be heard, thereby obviating the need for the injunction and 

causing the damages the injunction seeks to prevent. 

5. The extended letter of credit issued by Intervest National Bank is hereby 

extended until March 31,2008. 

6. This temporary injunction shall become effective immediately upon the filing 

of a bond with the Clerk of the Court in the amount of $ \,,Om L’G 

conditioned to pay Defendants for the costs and damages which they may suffer by reason 

of the Temporary Injunction, if the Court determines that the Temporary Injunction was 

wrongfully issued. 

6. Until further order of this Court, or ruling by the PSC, whichever occurs first, 

the Defendants, or any persons acting on their behalf or in concert with them, are hereby 

enjoined from abiding by the instructions, demand, or request of Aloha for a draw on 

Intervest National Bank. 

2 



7. Plaintiff will provide copies of this injunction to Defendants. 

DONE AND ORDERED in Chambers in Pinellas County, Florida this day of 

February, 2008. Original Signed 

FEB 20  2008 

Copies furnished to: 

Charles A. Samarkos, Esquire 
Intervest National Bank 
Aloha Utilities, Inc. 
Realm Management, LLC 

429785 
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KEN HRKEg CLERK M THE COURT 
PINELLAG GOIHTY, FLORIDA 464-3267 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on 
the following parties by U.S. Mail to all and by Hand Delivery (*) or Electronic Mail (**) this 
20th day of February, 2008. 

Katherine Fleming" 
Office of General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Mr. Stephen G, Watford 
Aloha Utilities, Inc. 
691 5 Perrine Ranch Road 
New Port Richey, FL 34655-3904 

Beth Keating, Esq.** 
Akennan Senterfitt 
Post Office Box 1877 
Tallahassee, FL 32302 

Mr. Warren Dunphy** 
Realm Management, LLC 
5721 Richey Drive 
Port Richey, FL 34668 

F. Marshall Deterding* 
2548 Blairstone Pines Drive 
Tallahassee, FL 3230 1 


