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Ruth Nettles 

From: Keating. Beth [beth.keating@akerman.com] 

Sent: 
To: Filings@psc.state.fl.us 
Subject: 
Attachments: 200804241521541 I9.odf 

Thursday, April 24, 2008 3:41 PM 

Dockets Nos. 070691 and 080036 

Attached for electronic filing in the referenced consolidated Dockets, please find Bright House Network's Opposition to Verizon's 
Motion for Reconsideration. 

A. 
Beth Keating 
Akcmian Sentertitt 
106 East College Ave., Suite 1200 
Tallahassee, FL 32301 
(850) 224-9634 
(850) 521-8002 (direct) 
(850) 222-0103 (fax) 
beth.keating@akerman.com 

Christopher W. Savage 
Davis Wright Tremaine, LLP 
1919 Pennsylvania Avenue, NW, Suite 200 
Washington, D.C. 20006 
Tel: 202-973-4200 
Fax: 202-973-4499 
chrissavage@dwt.com 

B. Docket No. 070691-TP - Complaint and Request for Emergency Relief Against Verizon Florida, LLC for 
Anticompetitive Behavior in violation of Sections 364.10(4),, 364.3381, and 364.10, F.S. and for failure to facilitate 
transfer of customers' numbers to Bright House Networks Information Services, LLC and and its affiliate, Bright House 
Networks, LLC 

Dockt No. 080036-TP - Complaint and request for emergency relief against Verizon Florida, L.L.C for anticompetitive behavior in 
violation of 364.01(4), 364.3381, and 364.10. F.S., and for failure to facilitate transfer of customers' numbers to Comcast Phone 
of Florida, L.L.C. dlbla Comcast Digital Phone. - 
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C. On behalf of Bright House Networks Information Services, LLC and Bright House Networks, LLC 

D. Number of Pages: 11 l-' R 
CR 

E: Opposition to Motion for Reconsideration I- g 
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CONFlDENTlALlTY NOTE: The infomation contained in thio transmission may be privileged and confidential information, and is intended only for the use ofthc individual or entity named 
above. Ifthc readsr oflhir message i s  not the intendcd recipient, you are hereby notified that any dissemination, distribution orcopying offhis communication i s  strictly prohibited. If you haw 
received this transmis~ion in  emr, please immediately reply to the sender that you have received this communication in enor and then delete it. Thank you. 

CIRCULAR 230 NOTICE: TO comply with U S  Treasury Drpamsnl and IRS regulations, we are required to advise you that, unless expressly staled otherwise, any U S  federal tax advice 
contained in this transmittal, is not intended or witten to be used. and camof he uscd, by any psnon for the pwpose of (i) avoiding penalties under the US. Intemal Revenue Code. or (ii) 
promoting. marketing or recommending to another pany any transaction or matter addressed in this e-mail or aftaehmcnt. 

4/24/2008 



April 24,2008 

Electrunic Fding 

Ms. Ann Cole 
Commission Clcrk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
'I'allahassee, FL 32399-0850 

Re: DOCKET NO. 070691-'1'P - Cnniplaint and rcqacst for em ency relief ag&st 
Verizon Ylorida LLC for anticompetitive havlor in violatio Sections 364.01(4), 
361.3381, and 364.10, F.S., and for fa rs  tu faciIitate transfer of customers' 
numbers to Bright Huuse Networks Infurmation SE&CCS (Florida) IdX, and its 
affiliate, Bright House Networks, LLC 

DOCKET NO. 080036-TP - Cumplaint en4 request for em relief against 
Verlzon Fluride, L.L.C. fur auficumpefitiie behavior in on nf Sections 
364.01(4), 364.3381, and 364.10, I?.%., and fur failure to faeilitate transfer of 
customers' numbers to Comcast Phoneof Florida, L.L.C. d/b/a Camcast Dgtal 
Phune. 

Dear Ms. Cole: 

Attached for electronic filing in the above-refmewed comoIf$&d Dockets, please find 

I'hank you for your assistance with this filing. If you have any questions whatsoever, 

Bright House Networks, I.I.C's Opposition to Vcri~on~s Motitm  IT Rcconsidcrtttitm. 
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bls. Ann Cole 
April 24,2008 
Page 2 

please do not hesitate to contact me. 
Siricerely. 

Beth & d n g  
AKEHMAN SENTEMiTT 
106 Cast College Avenue, Suite 1200 
Tnllahassoe, FI, 32302-1877 
Plione: (850) 224-9634 
Fax: (850) 222-0103 

Bnclosures 



BEFOm THE FLORIRA PUBLIC SERVICE COMMISSION 

In re: Complaint and request for emergency relief 
against Vcrizon Florida LLC for mticompetiTive 

364.3381, and 364.10, F.S., tmd for failure to 
facilitate transfer ofcustomers’ numbers to Bright 
Housc Nctwwkv 1nh“niun Scwices {Florida) 
LIL, and its afiliate, Bright Housc Nchvorks, LLC 

In re: Complaint and request for emergency relief 
againat Verkon Florida, I..L.G, for anticompetitive 
behavior in violatian of Sections 364.51(4), 
354.3381, and364.10,F.S.,a failure to 
facilitate transfer of  customas numbers to Comcast 
Phone o f  Florid&. L.L.C. dm(u Commlui IXgW 

bchaviflr in violatinn of Sections 364.01(4), I k & d  NU. 070691-TI’ 

Dwket No. 080036-’I? 

Filed: April 24,2008 

Phone. ’ ’ .‘/ 
J 

RHTGHT HOIJSE’S MOTION OF VERIZON FLCblUDA, LLC 

Bright House Networks Information Senricffi (Florida}, l,i,C, and its affiliate, Bright House 

Networks, LLC (together, ‘.Bright Ilousc”), through their attomeys, respectfully file this reqwsr: 

to Verizon Florida I.1,C Motion tor Reconsideration r‘verieon Motion”) filed on April 17, 2008. 

Verimn’s Motion should be denied on several gounds: First, the Mu is untimely cinder Rule 

25-22.0376, F.A.C. Second, the Motion does not meet the standard for granring reconsideration, in 

that it docs not idcntify a mistakc of fact or litw in o i k r  Chnmission &&% nlerenced. %id, lhe 

Motion reargues m8ttee previously considered and rejected by the Commission. 

Verizun filed its w l i o n  lo dismiss this case in December 2007., Its main claim was lhat 

Bright House was challenging, under Florida law, the same Verizon conduct that it m challenging 

at the Federal C~mliun~@tions Commission (“FCP), under tkderd law. According tn Verimn, 

this Commission supposcdly has no pow= to mgulate VedLon outside u l  what the FCC might do, 
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and so may not apply Florida law to forbid anticompetitive or discriminatory Verizon marketing 

activity that is not already forbidden at the federal level. In response, Bright House pointed out that 

Uxn is no legd support for VeriLon’s view - which would reduce this Commission (and the 

Florida legislature) to fedwal vassals limited to enforcing whatever dictates mi& emanate from 

Washington, D.C., while permitting anything the federal masters had not expressly outlawed. In 

fact, as Bright House noted, it is common for states to declare certain conduct to be illegal that the 

fcdcral government may not have banned, and vice versa. 

By the time of oral argument on Verizon’s motion - hlarch 4,2008 - thc FCC procdingn 

against Verbon were well underway. Undersrandably, therefore, Verizon renewed it$ C h m  that 

this Commission should stay or dismiss Bright flousc’s complaint on the hagiri of’that federal case. 

AKGIJMhNl 

Verizon’s Motion for Rcconsidcrdtioii should be rcjected because there has been no mistake 

of fact or law in either of the Commission’s decisions at issue, and simply mlics on matters 

preyioudy considemd by Ihc Conimission. Much to the contrary, the situation that now exists - an 

FCC staff recommendation regarding the federal Idw complaints against Vcrizon -was thoroughly 

and completely discusscd at oral argument. Veri7.on is simply attempting to use predicted - a d  

discussed - issuance of the FCC staffs recommended decision as to takc anothcr bitc at the apple. 

This is inappropriate in the context o fa  moticni for reomideration. 

For example, ai thc ission’s March 4 Agenda Conference, Bright House fully 

acknowledged that action by the PCC stRffon the FCC complaint was likely in mid-April.’ And 
’ ., 
d 

’ 
(“Transcript”) at page 8, lines 9- 15 (statement of Mr. Savage): 

Transcript of Proccedin&y, Agenda Cnnkrence, Docket No. .07)706Yl~lP (March 4, 2008) 

“I bet the [FCC] yt& will get thcir mcommcndatilm, heir decision out in the 
mirldlc of April, mok or less when they say they should. The problem is that 

(notc continud). .. 



Bright House outlined the possible outcomes at the FCC, in order to show that - no matter what 

happened in that forurn - thcrc was no rcmon to stay or dismiss its complaint hcrc. Morcovcr, 

Bright House specificaliy addressed the fact that the main statutes at issue in the PCC case - 
Sections 222(a) and 222(h) of thc ffcdral Communications Act - contained some specific, 

“tcchnical” requirements that did not exist in Florida law. And we specifically noted thal it was 

ght Hmae might losc at thc FCC on the grounds that we had not fulfilled those 

technical requirements. We pointed out that given the breadth of the Florzda statutes on which our 

case hcrc is lmed, Verizon’s conduct would still violate Florida law, even if the FCC c o e d e d  

that Sections 222(d) and/or @) had not been violated,. As a rcsnlt, wc argued, this CdSeddId, and 

should, proceed, notwithstanding the pending FCC matter.’ 

...( note continued) 
docsn’l end lhe case. If the sQff issues a iecommended decision, that just moves 
things on until time in June if the FCC decides tu stick with its scbedulc.” 
This point was made at least twice al ordl argumcnt, For cxsniple, .we Transcript at page 9, 

“‘with respect to the issue of the law, I would just submit lhal the legal grounds for 
OUT complaint in Florida are vastly diffcmni than the legal grounds for our complaint 
at thc FCC. You know, y0ut.c got all the papen in front of you, but Mdamentallp 
Verizon’s defemes at the FCC are largely very technical. Oh, yes, okay, we are 
doing this. Hut, you know, Section 222(b) says il has io be this kind of a scrvicc k t  
we might be providing you ona  wholcsalc basis. And w we are not technically 
doing lhat kind ofa scrvicc, so don’t hold us liable. 
“Now, I do& think those are good arguments, but suppose they are, Suppose the 
FCC says, yes, well, it doesn’t tcchnically vivlatc Scdion 222(b), xo  we ate not 
going tu hold you liable, What does that havc to do with Florida Statute 364.01, 
which says they can’t act in an antieompetitive manner, period? What does that have 
to do with your general regulatory awthority over the way these intptatc scwiccs 
arc handled whcn a ~uskimer  ix moving Tmm one to another? Nbtfiing, And so, it is 
certainly true that if evcntually the FCC gets around to telling them you can’t do this 
because it violata federal law, we presume they will stop in Fk%idd and cvwywlxxe 
~1%. Rut if thc ECC dccidcs that it doesnZ actually violate the‘ technicalifies of 
federal law because of the way that law is written, that says nothing about the e f fm 
on Florida conmmers under Florida law. So I just don’t sex any msun to stay this 

line 5, through page 10, linc 8 (statement ofMr. Savage): 

(note cmtinued). . . 



Afkr considering these arguments - and Verizon’s aryunents suggesting that the FCC’s 

rulings do somehow control how this Commission exercises its powers under Florida law - the 

Commission rcjcctcd Vcrizon’s motion lo s&y and/or dismiss Bright House’s camplaint. 

On Apd1 1 I ,  2008, a$ predicated at the March 4 oral argument (Transcript at 81, tbc FCC 

statt’ issued its rccommcndcd decision. And, as Bright Jlouse had expressly advised this 

Commission might occur (Tranranscript at 9-10,20-21), the FCC stdfrecomtnended that the full FCC 

reject the FCC compiaint on the grounds that - in the view ofthc FCC stlaET- complainants thwe 

had not rillfillcd the t cal requirements of sections 222@ and @). Specifically, the F$!Gstaff 

recommended that the federal complaint be dismissed hecause (1) when Bright Housc 

ask Verimn lo implement lwd number portdbility and terminate a customer’s service with 

Verizon, that does not constitute buyiiig a “telecommunications icc” (undcr thc spccific 

dcfinition ofthat tcrm in fcdcral law), (2) Bright Houtie and Comcasi had not presented sufficient 

evidence to show that their certificated GLEC affiliates were acting as “telecommunications 

carriers” (under the specific dctinition of thar t am in federal law) when they provide wholesale 

network connectivity; and (3) the restrictions on use of another carrier’s proprietnry information, in 

Section 222(a) of the federal acL y fnrbids public disclosurc o f  thsl inrormalion, but does not 

forbid misappropriating that information for the recipient’s own competitive advantage. 

,I 

Verizon’s motion for reconsideration is based on nothing more than the issuance nf thi8 

FCC stuK rwomm~~&tlion. 

> 
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...( note continued) ,(. 

case on the hope that maybe the FCC will meet its schedule this time and mKybe 
resolve it.” 

See also lirurscript at p w  20-21 (quotcd ilpJju note 3). 
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As a mdtler of federal law, Bright Ilouse disagrees with the recommendations of the FCC 

staM, and we will be pursuing that debate at the K C .  But, as we explained at oral argument hcfotc 

this Commission, the technicalities of federal law simply hive no bewing on the questions of 

Fforidn law that govern this case, at th is  Commission.' 

We have repaded these points for the simple purpose ol'pointing out that nll uf these issues 

were failly and compleiely aired ai tlre Murch 4 oral urgumenl before fkis Commission. This 

destroys any VerbLon claini for rcconsidcration bascd on what thc FCC docs or docs not do, 

because it is well-established that reconsideration is appropriate only where there is some f z p t d  or 

legal issuc that the Coinmissinn's initlal dccisioo failed to consider? 'The Commissim 46% hlly 

3 See note 2, supra. &e also '1 ranscript at page 20, line 19, through page 21, line 22: 
"'l'he inconsistency that, I guess, people are worried about is the FCC "dying, you 
know, this d.ocsn't violate fcdcral law, but you roks saying, you know, it does 
violate Florida law. There's nothing inconsistent ahout that. 'l'here is dl kinds of 
things that ae okay as far as the federal law i s  concerned, but not okay as far as the 
state is concerned. 'Those are, I think, the only possibility. I mean, the other would 
be, gee, you think it is okay tmdor Florida law and thcy say it violates federal law. 
But, again, Ihcrc k no inconsistency thcre. They are just dtfkrent bodies of law that 
address different tlungs." 
"Now, let me get into that in a littlc? bit morc dcttlil. You can cut ne olYifyou don't 
want the detail, but to bc real specific, thc fcdcral law complaint is being brought 
under Section 222(h) and (a) principdly of the Federal Communications Act. 
Section 222(b) is addressed to a very specific situation where one carrier goes to 
anothcr carricr and says I've got to give you infor"tion in ConncctiOn with 
providing a telecommunications 
carrier who's, you know, getting data isn't allowed to use it in connection with 
marketing and so on. 222(a) says if one carrier gets another carrkr's idormalion, 
they have to protect ilr conlidcntiality, And we, the complainants at the FCC, 
contend that protecting confidentiality of information includes not misusing it far 
your own competitive purposes. Verizon is saying, no, no, that just mcms don't giw 
it to thc paper so thcy can publish it." 
'"lhose are interesting questions of federal law. I spend a lot of time on federal law. 
Bat neither of thosc questions raises thc fundamental qwsliern that is implicated 
hcrc. which frankly ia prnperly heforc this Commission, is what tkey we doing fair 
competition?" 
The standard of rcvicw for a motion for reconsidcration is whcthcr the motion idcntifw a 

(note continued). . . 

rvicc. And, j f  the terrier does that, then the 
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and completely aware of the fact that the bCC s t a f f  (and, indeed, eventually, the FCC itsclf) might 

dismiss tlic complaint at thc FCC based on thc specific, “technical” requirements of federal law, 

was hlly and completely aware of Verizon’s argument that federal law, even with all its 

tcchnicalitim, should control what this Commission dccidcs ahout what is mticompatitiva or 

discriminatory in Florida; and was fully and completely aware af Bright House”s counter-argument 

that Florida law was hroadcr than fcdcral law, so that thc latter simply did not control this 

Commission’s actions. Without ruling that Verimn’s conduct in fact violates Florida law, the 

Commission recogni7ed that - the federal case notwithstanding - Verizon’s conduct cw&f be 

found to violate Florida law. ‘ * . I /  

in these circumstances, the April 1 1 recommended decision from the kCC stafI is simply a 

non-event in the context of tkis case hefore this Commii;sion. Put asidc the fact Lhal all wc hava at 

this point is a recommendation from the kCC staff.’ The prospect that the FCC might dismiss the 

federal law complaint b a d  on the spccitic, technical requirements of fedeial law was h l ly  

considered by the Commission before it decided to reject Yerizon’s morion fo dismfss nnNor stay 

the case. It f‘k~lluwrc that thiv FCC! action (again, putting aside the fact that all we have is an FCC 

staff recommendation) cannot form a basis for reconsideration of the Commission’s ruling agahst 

,..(note continued) 
point of  faal or law which WIIS ovoriookd or which thc Commission faiicd to consider in rendering 
its Order. See Slewurf Bonded Warehuwe, Ins v Be&\ 294 S0.2d 31 5 fFla. 1974); Diamend Cab 
Co. v. King, 146 So.2d 889 (Fla 1962); and Bingree v. Quafntunce, 394 S0.2d 161 (Flap 1st DCA 
1981). In a motion for reconsideration, it is not appropriate to reargue matlers Uwt have already 
been considcrcd. Sherwood v. ,%&e, 11 1 So.2d 96 (Fla. 3rd DCA 1959), offing state ex. ref. .loytex 
Realty v. Gnzen, 105 So.2d 817 (Fla. 1st UCA 1958). Furthermore, a motion for 
reconsidera$ian should not be granted “based upon an arMtrary feelit$ that a mistake may have 
been made. but should be btlsed upon specific ractual mattcrs sct forth in the record and suscoptiblc 
to review.” Stewan Bonded Warehouse, Inu, v Bevis, 294 S0.2d 315,3,17 @la. 1974). 

Even Verkon cwnut seriously argue that the authority of‘ tht: FlOrida Public Service 
Cummission to take action under Florida luw is, or should be, in any way constrained by the 
recommendoclons of the stnffof the FCC. 

. - . . _ _ ~  
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Verizon's motion to dismiss and/or stay. l'he possibility of this type of FCX action was not 

ovcrlookcd by thc Co ission, and does not in any s e w  constitui~ a new or unanticipated 

development that would warrant reconsideratiob. As II result, Verizon's motion fnr reconsidcration 

must he rejected, because if is totally and obviously b a d  on m a t W  khe Commission has already 

considered, and therefore, because Verizon has failed meet the standard for reconsideration. 

In addition, Verizon's Motion for Reconsideration - at IC& a8 it pcrtains to Order No. PSC- 

08-0180-FOF-TF', issucd March 24,2008 -is untimely. Verizon's Motion for Reconsideration was 

filed on April 17, 2008, a full 24 days after rhe issuance o f h t  Order. Rule 25-22.0376, h w e r ,  

states clurly that all motions fur rccunsideration must be filcd within I O  days after &e iss:'ance of 

the order in question, and that ''fkilun! to timely file a motion for reconsideration .. . shall constitute 

a waiver o f  the right to do so." Even il' Qrdcr No. PSC-08-0180-FOF-TP were deemed a final 

order, which it is not, Rule 25-22.060 mandates that a motion for recoasidemtion must be filed 

within 15 days of the issuance of tke Ordm. Thus, as i t  rlains to Ordcr No. PSC-08-0180-FOF- 

l'P, the Motion for Reconsideration should be rejected outright. See City of IIotryWood v. Public 

Employee Relations Commission, 432 So%d 79 (Fla. 4th DCA 1983) and Citizenr nf the State of 

Florida v. Norlh Fort Me7ei-s Utiii& Inc. nnd Florida Public Service Commission, Gase No. 95- 

1439 @la. 1st DCA, November 16, 1995). It is clear &om &e discussiou above that all Verimn is 

ongoing FCC proceeding, a mamr that was 

fully aired at oral argument, and that the Commission has already taken into account in deciding to 

move forward with this case. It is clear from Rule 25-22.0376, LW well as Rule 25-22.060, that - 

i s  re-argue the significance 

! 
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whatever Verizon might be trying to do - a “Motion for Reconsiderntion” is not thc way to do it. 

Re,upecthlly submitted, 

/s/ Christopher W. Savage 

Christopher MI. Savagc Beth Kcating 
Davis Wright Tremainc, L1,P 
1919 Pennsylvania Avenue, NW, Suite 2UU 
Washington, D.C. 20004 ‘I‘allahassee, F132301 

Akcrman Scntcfitt 
106 bast College Ave., Suite l2UU 

Tel: 202-973-4200 ‘Id: 850-S21-8002 
Fax: 202-973-4499 Fax: 850-222-0103 
chrissavage@dwt.com beth.keating@&eman.com 

~ttomcy% for: 
Bright House Networks Wormation Services, LLC 
Blight House Networks, LLC 
April 24,2008 
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CENTIFICATE OF SERVICE 

I HERFRY CERTTFY that a truc and currcct copy or thc foregoing has been served via 
day of April, 2008, to the Electronic Mail, 1J.S. Mail First Claw, or Wand Delivery this 

persons listed below: 

Uulmey L. O'Roark, III, VF'/General Co-msel 
Verizon Florida, LLC 
P.O. Box 110, MC FT,TC 0007 
Tampa, FI, 33601 
de.oroark@vcrizon.com *- -. - 
Kick Mann, Staff Counsel 
Florida Public Service Commission, 
Office of the Cenerwl Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, PL 32399-0850 
rmann@sc.slak.fl.us 

Charlene Yoblete, Staff Counsel 
Florida Public Service Commission 
Office of the General Counsci 
2540 Shumard Oak Rouleviird 

cpoblete~sc.state.f ,u~ 
Tallahassee, FL 32.399-0850 

David Christian 
Verimn Florida, Inc. 
106 East College A%. 
Tnllahassee, 1.7.32301-7748 

tive MarketsaRd 
Enforcement 
2540 Shumard Oak Blvd, 
Tallahassee. FL 32399-0850 

~. i 

bsalak@psc.state.fl.us 

bloyd K. Self, Esquire 
Mrsser, Gaparello & Self, P.A. 
26 18 C~ntcnnial Plttee 
'i'dlhhassee, F1,?2308 

106 East Whge Ave., Suite 1200 
Tallahassee, F13230 1 

Fax: 850-2D-Ol 03" 
beth.keating@akerman.com 

Tel: 850-521-8002 


