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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition for Determination of )
Need for Levy Units 1 and 2 Nuclear ) Docket No: 080148
Power Plants. )
) Submitted for Filing: May 7, 2008

MEMORANDUM ON ADDITIONAL ISSUES

Progress Energy Florida, Inc. ("PEF" or the “Company”) hereby files this Memorandum
on Additional Issues raised by White Springs Agricultural Chemieals, Inc. d/b/a PSC Phosphate
- White Springs (“White Springs™) and the Southern Alliance for Clean Energy (“SACE”) in
their respective Prehearing Statements, specifically, Issues 9 and 10. Neither of these additional
issues are necessary or propet, and they should be excluded for the following reasons:

Issue 9

In Issues 1-7, Staff, PEF, and even White Springs and SACE have proposed seven
substantive issues that they all agree should be addressed at the hearing in this matter. In each
of those seven issues, Staff has prepared language that will allow parties to take positions that
can address the need for one, both, or none of the proposed nuclear units at issue. For example,
Staff’s Issue 1 states:

“Is there a need for the proposed generating units, taking into account the need for
electric system reliability and integrity, as this criterion is used in Section 403.519(4),
Florida Statutes?”
In response to this issue, White Springs and SACE can take the position that one, both, or none
of the proposed units are needed. The same holds true for Issues 2-7.
Rather than follow this simple and efficient process that will minimize the number of
substantive issues that the Commission will have to address at the hearing, White Springs and

SACE propose doubling the amount of issues in this case through the introduction of their Issue

9. Specifically, White Springs and SACE raise the following issue as “Issue 9” in their

réspective Prehearing Statements:
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“Should the Commission separately assess the need for each of the proposed
generating units using the criteria set forth in Section 403.519(4), Florida Statites?”

By adding Issue 9, the Commission would have to unnecessarily consider fourteen substantive
issues, rather than the seven than Staff has proposed, notwithstanding the fact that the addition of
the seven new issues that will have to be added to separately address the consideration of each
unit independently will not provide any additional benefit to the Commission or any party.
Stated simply, proposed Issue 9 is redundant of the well-crafted issues that Staff has proposed
that allow parties to take positions on one, both, or none of the proposed units, and proposed
Issue 9 will do nothing more than cause undue complication and burden.

Additionally, proposed Issue 9 demands that the Commission address the need for each
of the proposed nuclear units in complete isolation. Said another way, proposed Issue 9
necessarily denies the Commission the ability to examine the cost effectiveness of the two units
as a pair. A necessary part of PEF’s estimate of the cost of Levy Units 1 and 2 is the cost
efficiencies that arise from the construction of the second unit shortly after completion of the
first unit. The price efficiencies achieved by constructing the second unit cannot be ignored by
the Commission in its overall determination of the need for both units. Issue 9 improperly
requires the Commission to take those price efficiencies out of the equation, even though they
form an important part of the cost effectiveness of both units.

If the Commission were to consider the need for each of the units separately, as Issue 9
proposes, there would also be speculation as to what each unit would separately cost. PEF is
currently negotiating with the vendor for the price of engineering, procurement, and construction
for two units. Because of this fact, PEF does not know what the units would cost separately, and
it would be speculation to assume what the effective price of the units would be separately,
without the price efficiencies. Thus, proposed Issue 9 would require the Commission to
improperly speculate and base its findings on facts that are not and will not be in evidence.

Issue 10
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White Springs and SACE have also raised the following issue for consideration at the
hearing:

“Should the Commission require, as a condition of granting a determination of need for

the proposed units, that Progress Energy Florida, Inc. implement contractual and other

strategies required to effectively manage the units’ construction cost and schedule and the
risks to consumers associated with cost overruns and project delays?”

This issue is improper for consideration in this proceeding for a number of reasons. First,
there is no legal authority for the Commission to issue a conditional need in the manner called
for by this issue. Second, consideration of contractual terms are appropriate in subsequent cost
recovery proceedings, not in this need proceeding, thus, this issue is wholly imrelevant to the need
determination petition which PEF has filed and which is at issue. Third, if the Commission
issues a conditional need in this manner, it is the equivalent of not granting a need at all. Finally,
the issue offers no specific guidance on what PEF must do to “effectively” manage costs in its
contracts or the undefined “strategies” and, therefore, the called for conditions are, by lack of
definition, arbitrary and capricious. Therefore, this issue should be excluded from the
Commission’s consideration,

First, there is no legal authority for the Commission to grant a conditional need such as
this, in which particular contractual terms and other contractual strategies are imposed upon the
utility as a condition for the need. Never before has the Commission required that a utility obtain
certain contractual terms as a condition for a need order, nor has the Commission required a
utility to employ certain specific contracting strategies as this issue requires. There is a good
reason why the Commission has never done this - imposing specific contractual terms and
project management strategies would essentiaily place the Commission into the shoes of PEF’s
managers. The Commission does not interfere with the day-to-day management of the utilities it
regulates. This is a clearly-recognized principle of utility regulation. Indeed, it is questionable
whether the Commission, or even PEF, would be able to specify at this time what the appropriate

contractual provisions would be and whether they are attainable in PEF’s current negotiations.
3

132025671




This is an ongoing process, and PEF must retain the flexibility to exercise its good business
jt_zdgment in managing this project. Any attempt by the Commission to impose specifics, as
contemplated by this issue, would be wholly unworkable.

This issue is also inappropriate for inclusion in this proceeding, even if the intention is for
the Commission to generally require PEF to adopt strategies to {imit risk, because this issue is
more appropriately addressed in a subsequent prudence proceeding. Pursvant to Rule 25-6.0423,
F.A.C., PEF, upon obtaining a need, will present its costs on an annual basis for the Commission
to review for prudence. Once the units go on-line, PEF will move for a base rate increase to
include the costs for the units in base rates. During each of these proceedings, the Commission
will have an opportunity to review the prudence of PEF’s expenditures. This review includes
review of the costs, coniracts, and of PEF’s project management policies and strategies. In these
subsequent proceedings, the Commission can review the prudence of contractual provisions and.
project management strategies at the appropriate times. What the Commission cannot do, and is
not permitted to do, is condition a need.in the manner suggested by proposed Issue 10.

Indeed, such a conditional need would be no need at all. The Company would not have
the certainty it needs, both in the financial markets and with the other licensing agencies (like the
Nuclear Regulatory Commission and the Florida Department of Environmental Protection), that
the PSC actually granted a determination of need for the projects. This result flies in the face of
the legislative intent of Section 403.519, Florida Statutes and ignores the provisions of Rule 25-
6.0423, F.A.C. which allow the Commission to address issues such as the prudence of contracts
and project management after a determination of need has been issued.

The uncertainty of a conditional need is compounded by the complete fatlure of the issue
to frame specific contractual terms and strategies that put PEF on notice of what PEF must do to
“effectively” manage costs. There is nothing in the issue itself or in the evidence in this

proceeding that identifies specific, attainable “effective” cost-management terms and strategies.
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This failure renders issue 10 arbitrary and capricious because any application of the issue denies
PEF potice and an opportunity to be heard on whether the necessarily after-the-fact “conditions”
are atfainable under current market conditions and in fact effective in managing costs. Due
process requires that PEF receive advance notice and an opportunity to be heard on exactly what
“conditions” PEF is expected to meet before the conditions are imposed. Issue 10 fails to
provide PEF due process.

For the foregoing reasons, PEF respectfully requests that the Commission excluded

proposed Issues 9 and 10 from consideration in this matter.

Respectfully submitted this ___& day of Mgy, 204

R. Alexander Glenn Taffiés Michael Walls

Deputy General Counsel Jorida Bar No. 0706242

PROGRESS ENERGY SERVICE ianne. M. Triplett

COMPANY, LLC Florida Bar No. 0872431

Post Office Box 14042 CARLTON FIELDS, P.A.

St. Petersburg, FL 33733-4042 .Post Office Box 3239

Telephone:  (727) 820-5387 Tampa, FL 33601-3239

Facsimile: (727) 820-5519 Telephone:  (813) 223-7000
Facsimile:  (813)229-4133

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY a true and correct copy of the foregoing has been furnished to

A1
counsel and parties of record as indicated below via electronic and U.S. Mail this 1 day of

May, 2008.

Mr. Paul Lewis, Ir. Kathering Fleming

Progress Energy Florida, Inc. Staff Attorney

106 East College Avenue, Ste. 800 Florida Public Service Commission
Tallahassee, FL 32301-7740 2540 Shumard Oak Bivd

Phone: (850) 222-8738 Tallahassee 32399

Facsimile: (850) 222-9768 Phone: (850) 413-6218

Email: paul lewisir@pgnmail.com Facsimile: (850)413-6184
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Stephen C. Burgess

Associate Counsel

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street

Room 812

Tallahassee, FL 32369-1400
Phone: (850) 488-9330

Email: burgess steve@lep state fl.us

Michael P. Halpin

Siting Coordination Office

2600 Blairstone Road, MS 48
Tallahassee, FL 32301

Phone: {850) 245-8002

Facsimile: (850) 245-8003

Email: Mike Halpin@dep.state.fl.us

E. Leon Jacabs, Ir.

Williams & Jacobs, LLC

1720 S. Gadsden St. MS 14
Suite 201

Tallahassee, F1. 32301

Phone: (850) 222-1246

Fax: (850) 599-9079

Email: LjacobsS0@comeast.net
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Email: keflemin@psc.state.fl.us

Charles Gauthier

Division of Community Planning

2555 Shumard Oak Blvd,

Tallahassee, FL 32399-2100

Phone: (850) 487-4545

Facsimile: (850) 488-3309

Email: charles. gauthier@dca.state.fl.ug

James W, Brew
Brickfield Burchette Ritts & Stone, PC
1025 Thomas Jefferson StNW
8th FL West Tower
Washington, DC 20007-5201
Phone: (202) 342-0800
Fax: (202) 342-0807
Email: jbrew@bbrslaw.com
..and,.
Karin 8. Torain
PCS Administration (USA), Inc.
Suite 400
Skokie Blvd.
Northbrook, IL 60062
Phone: (847) 849-4291
Email: KSTorain@potashcorp.com




Dean Edwards

Inglis Hydropower, LLC

P.O. Box 1565

Dover, FL 33527

Phone: (813) 659-3014
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