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REBUTTAL TESTIMONY OF ROBERT J. CASEY 

Q. Please state your name and business address. 

A. My name is Robert J. Casey, 2540 Shumard Oak Boulevard, Tallahassee, Florida 

32399-0850. I am employed by the Florida Public Service Commission (PSC or 

Commission), Division of Competitive Markets and Enforcement, Competitive Industry 

Practices Section, as a Public Utilities Supervisor. 

Q. 

Commission Staff? 

A. Yes. 

Q. Do you have any changes you would like to make to your Direct Testimony? 

A. Yes. I have discovered some typos in my Direct Testimony which I would like to 

correct for the record. On page two, line 20, the Order issuance date should be May 22,2006, 

not May 26, 2008. On page two, line 25, the date of the Universal Service Administrative 

Are you the same Robert J. Casey who filed Direct Testimony on behalf of 

Company (USAC) letter should be September 15,2003, not September 13, 2003. On page 26, 

lines 6-7, and page 32, line 23, a Tenth Circuit cite reads “WWC Holding v. Sopkin 488 F. 2d 

1262 ( loth Cir 2007).” It should read “WWC Holding v. Sopkin 488 F. 3d 1262 ( loth Cir 

2007).” Lastly, on page 38, line 8, the word inproper should be improper. 

Q. 

A. 

behalf of Vilaire Communications, Inc. (VCI) in Docket No. 080065-TX. 

Q. 

A. 

What is the purpose of your Rebutttal Testimony? 

I am responding to Mr. Stanley Johnson’s April 24, 2008 Direct Testimony filed on 

Are you sponsoring any additional exhibits with your Rebuttal testimony? 

Yes. I am sponsoring the following additional exhibits: 

Exhibit RJC-26: Sample Florida Regulatory Assessment Fee Return with instructions 

for filing. 
Doci:r,:’i’ VWFTY - C A ~ F  ExbibituNJ.%4V$if p l  a, 7, 2008 Objections to Staffs  First Set of Interrogatories 

0 

FPSC - COEIMl SS I CN CL Eli K 
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and Requests for Production of Documents. 

Exhibit RJC-28: Order PSC-08-0258-PCO-TX, issued April 25, 2008, granting Staffs  

Motion to Compel Discovery from VCI. 

Exhibit RJC-29: VCI’s May 2, 2008 Petition for Reconsideration of Order PSC-08- 

0258-PCO-TX. 

Exhibit RJC-30: Vilaire Communications, Inc.’s 2006 Florida Regulatory Assessment 

Fee Return. 

Exhibit RJC-3 1 : Vilaire Communications, Inc.’s 2007 Florida Regulatory Assessment 

Fee Retum . 

Confidential Exhibit RJC-32: List of post-audit discussion questions sent to VCI, at 

VCI’s request, prior to the January 9, 2008 conference call with staff. 

Confidential Exhibit RJC-33: Calls made by staff to names and telephone numbers 

provided in VCI’s 130 sample monthly customer bills. 

Exhibit RJC-34: Staffs  Response to Vilaire Communications, Inc’s Motion for 

Reconsideration of Order Granting Motion to Compel and Request for Oral Argument. 

2 ,  On page one, lines 22-25 of his direct testimony, Mr. Johnson asserts that there is a 

question regarding Commission jurisdiction of eligible telecommunications company (ETC) 

matters. Will staff be addressing jurisdiction of ETC matters? 

4. Yes. The Commission’s authority regarding ETCs will be fully addressed in s taffs  

Jost-hearing brief. 

2. On page three, lines 15-19 of his direct testimony, Mr. Johnson states that the company 

:xplained to the auditor that it is not possible to correlate the data reported on the company’s 

-egulatory assessment fee (RAF) retum and the FCC 497 forms. Is this true? 

4. No. Revenues on the USAC Form 497 (EXH RJC-16) and the PSC RAF fonn (EXH 

RJC-26) can be correlated to the General Ledger if the forms are properly completed. 

- L -  
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Apparently, VCI did not include any of the intrastate monies received from USAC on its RAF 

forms which it should have done. It also appears that VCI used “revenues collected from 

customers” instead of its gross operating revenues on the RAF form. 

Q. On page four, lines 16-18 of his testimony, Mr. Johnson asserts that VCI was not 

informed by any Commission staff that VCI completed the RAF form incorrectly or under- 

reported revenues. Is that true? 

A. Yes. The reason staff cannot presently make a determination as to whether VCI had 

correctly completed the RAF forms is because of a lack of information. Staff has been 

attempting to obtain necessary revenue information from VCI to reconcile the 2006 RAF 

return, but to date have been unable to do so. As stated in Audit Finding No. 2, “The company 

was not able to provide the documents to support the revenue on the RAF return.’’ 

S t a f f s  Interrogatories and Production of Document (POD) requests were sent to VCI 

on March 3 1, 2008, in order to receive the necessary information to determine if VCI has been 

reporting its revenues correctly on the RAF forms. In accordance with the Order Establishing 

Procedure (EXH RJC-1 l ) ,  responses were due within 15 days. However, on April 7, 2008, 

VCI objected to s ta f fs  discovery (EXH RJC-27). Staff filed a Motion To Compel Discovery 

from VCI on April 22, 2008. By Order PSC-08-0258-PCO-TX, issued April 25, 2008, the 

Commission ordered VCI to “h l ly  and completely respond to s ta f fs  First Set of Discovery” 

by May 2, 2008. (EXH RJC-28) On May 2, 2008, VCI filed a Petition requesting 

reconsideration of Order PSC-08-0258-PCO-TX. (EXH RJC-29) On May 5, 2008, staff filed 

its response to VCI’s Motion for Reconsideration of Order PSC-08-0258-PCO-TX. (Exhibit 

RJC-34) At the May 6, 2008 Agenda Conference, Commissioners denied VCI’s Motion for 

Reconsideration of Order PSC-08-0258-PCO-TX, and ordered VCI to submit its full and 

:omplete responses to Staffs  First Set of Interrogatories and First Set of  Production of 

iocuments by the close of business on Friday, May 9, 2008. 

- 3 -  
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Staffs investigation as to whether VCI correctly reported revenues on the PSC’s RAF 

form is well founded. For the year 2006, VCI reported Florida gross operating revenues of 

$64,448 with a deduction of $47,320 for amounts paid to other telecommunications companies 

on its RAF return. (EXH “2-30)  AT&T-Florida (AT&T) responses to s taffs  data requests 

show that VCI paid AT&T $= from July through December 2006 (Confidential EXH 

RJC-13), which is a difference of approximately $= from what VCI recorded as paid to 

other telecommunications companies. VCI should account for the difference in the $= 

paid to AT&T for telecommunication services in 2006 and the $64,448 recorded on VCI’s 

RAF form for the same period. 

For the year 2007, VCI reported Florida gross intrastate revenues of $478,709 and 

amounts paid to other telecommunications companies of $317,079 on its RAF return. (EXH 

RJC-31) AT&T Responses to s taffs  data requests show that VCI paid AT&T $= from 

January through December 2007 (Confidential EXH RJC-13 and Confidential EXH RJC-23), 

which is a difference of over $= from what VCI recorded as paid to other 

telecommunications companies. 

In addition, monies VCI obtained from the USAC contain intrastate revenues which 

should have been included on VCI’s RAF returns. On page 4, lines 9-11 of his Direct 

Testimony, Mr. Johnson states that VCI informed the auditor that the company did not include 

reimbursement from USAC in the revenues reported on the RAF. The $10.00 per month 

reimbursement provided from the universal service fund (USF) for each Lifeline customer 

consists of a $6.50 reimbursement for the subscriber line charge which is considered interstate 

and a $3.50 reimbursement for the second and third tiers of Lifeline support which are 

considered intrastate. Therefore, $3.50 of the $10.00 reimbursement received per month for 

each Lifeline customer is considered intrastate revenue which should have been included on 

the RAF form. I have estimated that VCI should have included intrastate revenues of 

-4- 
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approximately $12,429 in 2006 and $248,332 in 2007 on its RAF returns for the $3.50 

Lifeline reimbursements. 

VCI received $34,696 in 2006 and $315,734 in 2007 in Link-Up disbursements from 

the USF. Link-Up monies are revenues received for initial installation of a Lifeline 

customer’s telephone which is considered an intrastate function. The Link-Up USF 

disbursements received by VCI of $34,696 in 2006 and $315,734 in 2007 should also have 

been included as intrastate revenues on its RAF forms. 

Toll limitation service (TLS) is based on toll blocking of long distance calls which 

consist of intrastate and interstate components. A reasonable allocation of these revenues 

would be fifty percent for intrastate toll and fifty percent for interstate toll. Using this 

allocation, I have estimated that VCI should have included TLS revenues of $10,072 in 2006 

and $103,191 in 2007 on its RAF forms. 

In summary, for disbursements received from the USF, I have estimated that VCI had 

intrastate revenues of $57,197 in 2006 and $667,257 in 2007 which should have been included 

on its RAF forms. 

As provided in sections 350.1 13 and 364.336, Florida Statutes, and Rule 25-4.0161, 

Florida Administrative Code, each telecommunications company shall pay a regulatory 

assessment fee of ,0020 of its gross operating revenues derived from intrastate business. The 

only deduction allowable from gross operating revenues are amounts paid to other 

telecommunications companies for use of their network. 

On page 3, lines 18-19 of his direct testimony, Mr. Johnson states that “On the RAF, 

the company reported revenues collected from customers.” This policy is incorrect. Revenues 

on the RAF form are required to be gross operating revenues or amounts billed to customers, 

not revenues based on only customers who paid their monthly bill. Instructions on the back of 

the RAF from specifically state that “Gross Operating Revenues are defined as the total 
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revenues before expenses.. . Do not deduct any exoenses, taxes. or uncollectibles from these 

amounts.” (emphasis added) (EXH RJC-26) 

Q. On page four, lines 24-26 of his direct testimony, Mr. Johnson states that VCI was not 

informed that staff obtained information from AT&T-Florida and USAC until on or about 

January 14, 2008. Is the Commission required to inform VCI that staff obtained information 

from USAC and AT&T as part of its investigation? 

A. No. The Commission has no obligation to inform VCI that staff obtained information 

from USAC and AT&T as part of its investigation of VCI’s ETC status and competitive local 

exchange company (CLEC) certificate status in the state of Florida. 

Q. On page five, lines 1-4 of his direct testimony, Mr. Johnson states that VCI was not 

aware of any specific issues with respect to VCI’s business practices other than 91 I 

surcharges and duplicate Link-Up disbursements prior to the filing of s ta f fs  recommendation. 

Was VCI aware of any other issues staff may be investigating with respect to VCI’s business 

practices at any time prior to the filing of s ta f fs  recommendation on January 3 I ,  2008? 

A. Staff conducted a conference call on January 9, 2008, to provide VCI an 

opportunity to explain issues brought to light during s taffs  investigation. Confidential EXH 

RJC-32 is a list o f  discussion questions which was provided as a courtesy to VCI, at its 

request, prior to the January 9, 2008 conference call. The issues cover VCI’s toll limitation 

service (TLS), the number of VCI customer bills with late fees, E-91 1 overcharges, Florida 

Relay surcharges, customer bills with incorrect area codes, duplicate reimbursements of 

Lifeline and Link-Up, advertising costs, and VCI operating as a strict reseller for a period of 

six months. 

Q. 

late payment fees. Does this resolve s taffs  issues regarding VCI’s late payment fees? 

A. 

Yes. 

On pages five and six of his testimony, Mr. Johnson provides VCI’s policies regarding 

No. Staff is investigating VCI’s business practices to determine whether its customers 
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were correctly or incorrectly charged late fees, All 130 monthly customer bills provided to 

staff in the audit contained $10 late fees. VCI’s responses to s ta f fs  interrogatories and POD 

requests should provide the necessary information to determine if VCI has been properly 

assessing late payment fees to its customer’s monthly bills. However, staff has not received 

responses to its discovery as yet. 

Q. of his direct testimony, Mr. Johnson explains that the 

Commission logged only seven complaints regarding VCI, two of which were for late 

payments, and attached copies of the complaints in EXH SJ2A-SJ2-F. Is this relevant to 

s taffs  investigation of VCI’s assessment of late payments? 

A. Although it is information worth considering, staff is not investigating the number of 

late payment complaints filed against VCI, we are investigating whether late payment fees 

were correctly applied to all VCI customers, not just those who filed a complaint. 

Q. On page six, lines 23-25, and page seven, lines 1-2 of his direct testimony, Mr. 

Johnson asserts that staff has not provided VCI with a list of customers who were called and 

which staff allege that VCI assessed incorrect late payment fees. Is there a list of VCI 

customers who staff allege have been assessed incorrect late payment fees? 

A. No. There is no list of customers which staff alleges have been assessed incorrect late 

payment fees because we are waiting for responses to s ta f fs  discovery to make a 

determination as to whether customers were assessed incorrect late payment fees. Without 

receiving the billing dates and payment dates of each customer as requested in stafFs 

interrogatories, I cannot make any determination if late payment fees were correctly applied. 

As far as a list of customers who were called, VCI is the one which provided staff with the 

130 sample monthly customer bills. Staff called people from this list provided by VCI. 

On page six, lines 13-22 

VCI provided the Commission with 130 customer monthly bills as a random sample. I 

decided to further review late payment fees on the VCI monthly customer bills since all 130 
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customer monthly bills provided by VCI contained a $10.00 late payment, which seems out of 

the ordinary. As stated in my direct testimony “Although 130 late payment charges were 

found on the 130 random sample bills provided to staff during the audit, a final determination 

of this issue cannot be accomplished until VCI responds to s ta f fs  first set of interrogatories 

and PODs.” (Casey Direct, p. 22, lines 18-20) 

Q. 

contained on all of the 130 samples of VCI customer monthly hills were just a coincidence? 

A. 

appearing on all 130 sample VCI customer monthly bills were just a coincidence. 

Q. 

represent all VCI customers who were overcharged for E-91 1 service? 

A. Staff is unable at this time to verify whether VCI’s spreadsheet of E-91 1 overcharges 

is a true representation of all customers who were overcharged for E-91 1 service. On page 

seven, lines 19-22 of his direct testimony, Mr. Johnson states that to the best of his knowledge, 

information, and belief, the spreadsheet is a correct representation of customers who overpaid 

the E-91 1 fee. Until staff receives the appropriate VCI responses to s taffs  first set of 

interrogatories and PODs, it is unable to verify Mr. Johnson’s assertion. 

Q. Has VCI made any refunds to Florida customers for excess E-91 1 fees collected? 

A In response to staff interrogatory No. 14, VCI states that it has made refunds of E-91 1 

overpayments. On page 8, lines 4-6 of his Direct Testimony, Mr. Johnson states that VCI has 

implemented its plan for refunding or crediting customers for the overpayment of 911 

surcharges. However, to date, no VCI refund reports have been provided to staff as was 

outlined in VCI’s “Plan for customer refund of 91 1 overcharges” contained in VCI’s January 

16, 2008 confidential filing with the PSC. (Confidential EXH RJC-15) Until staff receives the 

refund reports and appropriate VCI responses to s ta f fs  first set of interrogatories and PODs, it 

Did VCI inform staff on the January 9, 2008 conference call that the late payments 

Yes. VCI informed staff on the January 9, 2008 conference call that the late payments 

Does VCI’s spreadsheet of E-91 1 overcharges submitted to staff on January 16, 2008, 
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is unable to verify whether the correct amount of refunds were made to existing and prior 

Lustomers of VCI. 

Q. On page 8, lines 9-20 of his direct testimony, Mr. Johnson asks, “What could give staff 

the impression that business telephone numbers receive Lifeline credits.” Did staff determine 

that some of the customers listed on VCI’s sample monthly customer bills were business lines 

not eligible for Lifeline service‘? 

A. Yes. Four of the customers in the sample of  130 VCI monthly customer bills who 

were called by staff identified themselves as businesses which would make those customers 

ineligible to receive Lifeline service. (Confidential EXH RJC-33) By definition, Lifeline 

service is only available to qualifying low-income consumers. 47 C.F.R. s. 54.401(a)( I) .  

Q. On page 8, lines 21-25 of his direct testimony, Mr. Johnson asserts that the first time 

VCI was aware of “erroneous information contained on monthly customer billing” was in 

Robert Casey’s direct testimony. Was VCI aware of “erroneous information contained on 

monthly customer billing” prior to my direct testimony? 

A. Yes. The list of discussion questions (Confidential EXH RJC-32) which was sent to 

VCI prior to the January 9, 2008 conference call with staff contained information regarding 

erroneous information contained on VCI’s monthly customer bills including incorrect E-91 1 

fees and non-existent or erroneous area codes of customers. Staffs  January 31, 2008 

recommendation and the Commission’s February 13, 2008 Proposed Agency Action Order 

(EXH RJC-9) also included examples of VCI’s erroneous infomation contained on its 

monthly customer billing. 

Q. 

continuous, quality local exchange telephone service to Florida consumers. Do you agree? 

A. No. On page 9, lines 1-10 of his direct testimony, Mr. Johnson attempts to validate 

VCI’s quality of service by explaining that VCI had only seven consumer complaints on file 

On page 9, lines 1-10 of his direct testimony, Mr. Johnson asserts that VCI provided 
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and by explaining that VCI advertises Lifeline service on television. Although the number of 

complaints against VCI should be considered, there are many other factors which must be 

examined when considering a CLEC’s quality of service. As stated in my direct testimony on 

page 38, lines 6-17, “Based on my investigation which discovered double compensation being 

received for Lifeline and Link-Up, improper filings for TLS support, overbilling of E-911 

fees, possible improper billing of late payment charges, erroneous information contained on 

monthly customer billing, business telephone numbers receiving Lifeline credits, lack of 

support to reconcile revenues to Form 497 and the PSC’s regulatory assessment fee return, and 

possible other improprieties which may be uncovered by s ta f fs  interrogatories and PODs, I 

believe that Vilaire no longer has the technical, financial, and managerial capability to provide 

CLEC service in the state of Florida. It has violated the terms and conditions upon which its 

CLEC certificate was granted, and has violated Commission rules and orders. In accordance 

with Rule 25-24.572(1), Florida Administrative Code, Vilaire Communications, Inc.’s CLEC 

Certificate No. 861 1 should be cancelled for its demonstrated lack of  technical, financial, and 

managerial capability to operate a telecommunications company in Florida.” However, a final 

determination as to VCI’s claim of quality local exchange telephone service to Florida 

consumers cannot be made until additional information is received through VCI responses to 

staffs interrogatories and PODs, depositions, and information obtained at hearing. The final 

determination should be made based on the record established in this case. 

Q. On page 9, lines 11-17 of his direct testimony, Mr. Johnson asserts that Florida 

consumers have not been harmed by VCI’s offering of local exchange service or universal 

service. Do you agree? 

A. No. As stated in my direct testimony, VCI was overpaid approximately $1,480,366 in 

USF funds for Florida through the Link-Up, Lifeline, and TLS programs from August 2006 

through March 2008. (Confidential EXH RJC-21) At the time of my direct testimony, I 

10 
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zstimated that Florida consumers paid approximately $103,626 of the universal service fund 

iisbursements made to VCI through its misrepresentations and incorrect data provided to 

USAC. (Casey Direct, p.37, lines 10-13) Since the filing of my direct testimony, VCI has 

received another $53,461 on April 28, 2008, from the USF, of which I estimate Florida 

:onsumers paid over $3,700. VCI has also overbilled Florida consumers for E-911 fees. 

Additional harm to Florida consumers may be uncovered after staff analyzes VCI’s responses 

to staffs interrogatories, depositions of VCI officers, and other information obtained at 

hearing. 

Q. Does this conclude your Rebuttal testimony? 

A. Yes. I have responded to issues included in Mr. Stanley Johnson’s April 24, 2008 

direct testimony. Other issues which Mr. Johnson chose not to address in his direct testimony, 

including VCI’s misuse of the Federal Universal Service Fund through double recovery of 

USF monies, overstatement of the number of access lines eligible for reimbursement f?om the 

W A C ,  reporting of ineligible resale Lifeline access lines and non-existent access lines in the 

thousands, and improper filing for toll limitation service reimbursement, are addressed in my 

direct testimony. 

- 11 - 
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Exhibit KJC-26 (Page 2 of 2) 

BI to (he amount and reason for any fee adjurmenl Pcnrlry and interest charges 
the Conimirrian by reason of thc adjuirmenr The company may f i le a wrinen may be applicable 

requcri fur a refund ymcntr. The request should be directed 10 Fiscal Services XI rhe bclow-rcfeerenced addrcrr. 

a COPY for your files. and return the original in the snclorcd 
accurafe and cxpedilious recording of your payment. 

If you are unable io use the eiiclared envelops. plca4c addrerr 

Florida Public Service Commission 

2540 Shumard Oak Boulevard 

Tallrhaisee. FL 32399-0850 

AlTENTION. I'iscal Serviccr 



Su11e 1200 
I116 Fa,, College Avenue 
lal1;hasrec. Fl. 32301 

WWIV akeman corn 

850 224 9634 i d  850 222 O l O 3 / i  

April 7. 2008 

VIA ELECTRONIC FILING 

Ms. Ann Cole 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, IX 32399-0850 

Re: Docket No. 080065-TX - In  re: Investigation of Vilaire Chnmunications, Inc.'s eligible 
telecommunications carrier status and competitive local exchange company certificate 
status in the State of Florida. 

Dear M s .  Cole: 

l k l o s e d  for electronic filing in the above-referenced Docket, please find Vilaire 
Communications. Inc.'s Objections to Staffs First Set of Interrogatories ( I  - 38) and Requests for 
Production of Documents (Nos. 1 ~ IO) ,  submitted this day on behalf of Vilairc Communications. [nc. 

I f  you have any questions whatsoever. please do not hesitate to contact me 

Sinccrcly. 

Beth Keating 
AKERMAN SENTERFIIT 
106 East College Avenue, Suite 1200 
Tallahassee, FI, 32302-1 877 
Phone. (850) 224-9634 
I a* (RSO) 222-01 01 



Exhibit RJC-27 (Page2 of 28) 

BfiI.OKk 1 HI i-I.OKII)A PUBLIC SLKVICE COMMISSION 

In re: lnvL;,tigation of Vilaire 1 DOCKET NO. 080065-TX 
Communications, Inc.’s eligible 
telccommunications carrier status and DATED: APRIL 7, 2008 
competitive exchange company 
ceniticate status in the State of Florida. 

VlLAlRE COMMUNICA-I’IONS. INC.’S OI3.IFCTIONS 1‘0 STAFF’S FIRST SET OF 
IN‘I‘EKROCIA~IORIES (NOS. 1 - 38) ANI> I’RODIJC’IION OF IIOCUMEN’I‘S (1-10) 

COMES NOW, VCI Company, doing business in Florida as Vilaire Communications. 

Inc., and objects to Staffs First Set of Interrogatories (“Interrogatories”) and Production 01 

Documents (“Requests”) (collectively “Discovery”) as follows: 

GENERAL OBJECTIONS 

I. 

I ,  2007. VCI and third-parties have provided the Commission with voluminous documents and 

information, which the Commission deemed sufficient to support the allegations in its February 

13,2008 Order of Proposed Agency Action. Thus, the Commission should require no further 

Discovery to prosecute this proceeding. 

2. VCI objects to the Commission’s Discovery to the extent that it is not reasonably 

necessary for the disposition of iiiatttrs within the powers. functions and duties delegated to the 

Commission by the Legislaturc. 

3. VCI objects to the Commission’s Uiscovcry extent that it seeks information concerning 

matters governed solely by federal law and regulation, which matters raise federal questions to 

be adjudicated in Federal District Court. 

4. 

against disclosure by the attorncy-clicnt privilege. thc attorney work product doctrine, or any 

othcr applicable privilege or immunity from disclosure. 

5 .  

VCI objects to the Commission’s Discovery as unduly burdensome in that since January 

VCI objects to thc Cornmissioii‘s 1)iscovery to the extent it seeks information protected 

VCI objects to the Commission’s Discovery to the extent that it imposes obligations 



Exhibit RJC-27 (Page3 of 28)  

Docket No. 080065-TX 
Page 2 
VCl’s tieneral and Specific Objections to Staffs First Requests for Production of Documents and 
First Set of Interrogatories 

beyond thosc rcquired pursuant to the Florida Rules of Civil Procedure. 

6. VCI objects to thc Commission’s Discovery to thc extent that it imposes duties on behalf 

of, or seeks information, within the possession, custody or control of the Commission, 

individuals or legal entities other than VCI. 

7. 

VCI employees on the basis that i t  is irrelevant, unduly burdensome. not likely lo lead to the 

discovery of admissible evidence and an invasion of privacy interests and rights of those 

employecs. 

8. These General Objections are applicable to each and every one of the following 

responses and failure to repeat an objection in response to a specific Request or Interrogatory 

shall not be deemed a waiver of these General Objections. 

VCI objects specifically to any Discovery calling for documents or information about any 

OBJEC1-IONS IO S’I’AFF’S FlRS’r SE.1. 01’ lNTE:RROGATORIES (NOS. 1 - 381 

Please provide a definition of the term “resale”. 1 .  

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for thc disposition of maltcrs within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory on the ground that i l  is unduly burdensome in that “resale” is 

a term ol‘ art defined by Federal Communication Commission (“FCC”) rules or orders to which 

the Commission has access in the same manner as VCI. VCI further objects to this Interrogatory 

on the ground that it calls for a legal conclusion. 

_ .  7 

Documents Request No. I 

For the following request, please refer to each monthly bill providcd in Production Of 
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a.  Please list the date payment was received from the customer for that bill. If payment 

was not received, list thc disconnection date. if any. for that customer. 

b. Please list how many monthly bills provided include a late payment charge? 

c. Please list how many monthly bills provided include an incorrect 91 I fee? 

Response: VCI objects to this Interrogatory on the grounds that it is overbroad and it would be 

unduly burdensome for VCI to respond. Response to this Interrogatory will entail reviewing 

thousands of bills issued by the company over nearly two years and countless hours of staff time, 

during which staff will be unable to fulfill dutics necessary to the company's core business. VCl 

is a small company with limited personnel. If additional time is permitted, a response to this 

Interrogatory, together with documents requested in Staffs Production of Documents Request 

No. 1 ,  may be possible. 

3. 

when due. 

Please list the collection steps taken by VCI i fa  customer does not pay his monthly bill 

Kesponse: VCI objects to this Interrogatory i n  its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. 

Without waiving these objections, VCI will respond. 

4 .  Did VCI use A'l'&'~l' Wholcsale I.ocal I'latloriii (WLP) lines (formerly IJNEs) to 

provision any  ci~stonic'rs lrom June  I .  7006. through N < , \ c m h e r  30, 2006? I f  so, please list how 

many WLP lines were purchascd cach month 

ResDonse: VCI objccts to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

Vl.I.i5086.1 I 
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reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that i t  seeks information concerning VCI’s 

operations as an ETC, which are governed solely by federal law and regulation. ‘The 

Commission’s assertion of’ jurisdiction over these matters raises federal questions to he 

adjudicated in Fcdcral District Coun. 

5. Pleasc provide a spreadsheet showing by month the number of Wholesale Local Platform 

lines and the number of resale Lifeline lines VCI purchased from AT&T-Florida since becoming 

an ETC in Florida. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant. not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of  matters \ \ i th in  the  Commission’s jurisdiction. VCI 

l.iirther ob-jects to this Interrogatory to the extent that i t  seeks information concerning V U ’ S  

operations as an ETC, which are governed solely by federal law and regulation. ‘The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in  Federal District Court. 

6. Please provide a schcdulc showing all monthly payments made to AT&T Florida. For 

each month show thc amount paid to AT&~I ,  the darc the payment was made, and thc 

reconciliation with the PSC’s rcgulatory assessment limn 

Response: VCI objects to this Interrogatory in its cntirety on the grounds that it seeks 

information that is irrclcvant, not likely to lead to the discovcry of admissible evidence and not 

reasonably necessary tor thc disposition of matters Mithin thc Commission’s jurisdiction. VCI 

rurthcr objects to this In(crrogatory to the cxlent that  i t  x e k s  infbrmation concerning VCI’s 
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operations as an E T .  which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these inattcrs raises federal questions to be 

adjudicated in Federal District Court. 

7. 

purchased from AT&T? 

a. Has VCI tiled for and received reimbursement of $10.00 from USAC for any 

Has VCI been receiving a $10.00 credit from Al'&'T for each Lifeline resale line 

resale Lifeline lines purchased from AT&'T? 

Rcsponse: VCl objects to This Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that i t  swks information concerning VCl's 

operations as an II 'C. which are govcmed solely by l'ederal law and regulation. The 

cum om mission's assertion 01' jurisdiction over these inat1 raiscs federal questions to he 

ad~judicated in Federal District Court. 

8. 

purchased from AT&T? 

Hiis VCI received a $23.00 credit from AT&T tor L.ink-IJp on Lifeline resale lines 

a. Has VCI filed for and received reimbursement of $30.00 from USAC for any 

I.ink-Up tor resale Lifelinc l i nes  purchased ttom AT& I"? 

l < < s ~ o s :  VCI objects to this lntcrrogatory in  its entirety on rhe grounds that it seeks 

information that is irrelevant, not likely to lead to the discovory of admissible evidence and not 

reasonably necessary fur the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCl's 
~ I I  l i 5 l lR6.1)  
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operations as an EIC, which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

9. When a VCI customer calls the 1-800 VCI number to obtain directory assistance, what 

database is used to provide the requested number'! Please provide the name of the database 

provider and cost to VCI to use the database. VCl's price list on file with the PSC shows a $2.00 

per call charge for directory assistance. Is this inrumation current'! 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCI 

further ob,jccts to this Interrogatory to the extent that i t  seeks information concerning VCI's 

operations as an H C ,  which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. Without waiving these objections, VC1 will respond to the 

extent the Interrogatory requests information as to VCl's price listed per call charge for directory 

assistance 

10. Ilocs VCI  claim pro rata amounts on LISAC Florida Form 497 for Lifeline customers 

whose ser\ ice is initiated during the month or whose service is disconnected during the month? 

Knot, ~ 1 1 ~  i ~ t ?  

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonabl! nccrssary for the disposition o l  matters within the Commission's jurisdiction. VCI 

..@zry 
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further objects to this Interrogatory to the extent that i t  seeks information conceming VCI's 

operations as an E f C ,  which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction ovcr these mattcrs raises federal questions to be 

adjudicated in Federal District Court. 

1 1 .  Order FCC 07-148, released August 15, 2007, addressed duplicate USF reimbursements 

received by VCI and inaccurate Form 497 forms filed with IJSAC by VCI for the stales of 

Oregon. Washington, and Minnesota. Has VCI returned excess reimbursements to USAC or 

filed revised Form 497 Corms for any ofthesc states'? 

Response: VCI objects to this Interrogatory in its cntircty on the grounds that it seeks 

information that is irrelevant, not likely to lead to thc discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCl's 

operations as an EIC,  which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction ovcr these matters raises federal questions to be 

adjudicated in Federal District Court. VCI further objccts to this Interrogatory to the extent it 

seeks inforination covered by attorney-client and/or attorney work product privileges. 

12. Has VC1 refiled any Florida Form 497 forins with USAC, or reimbursed USAC for any 

disburscmunts For Florida to date? I f  so. were the duplicate number of Link-Up lines claimed by 

VC'I and discovered in staff-s audit corrected'? 

k s ~ ~ n ? e :  VCI objects to this Intcrrugatory in  its entirety on the grounds that it seeks 

iiifurlmtioii that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCI 
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further ob.jccts to this Interrogatory to the cxtent that it seeks information concerning VCl’s 

operations as an ETC, which are governed solely by Cederal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated i n  Federal District Court. 

13. 

necessitated the revisions and what werc they? 

Response: VCI objects to this Interrogatory in its entircty on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information conceming VCl’s 

opcrattons as an ETC. which arc governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these mattcrs raises federal questions to be 

adjudicated in Federal District Court. 

Does .4’1‘&T provide VCI with toll limitation service for each Lifeline resale customer at no 

charge to VCI? 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likcly to lead to the discovery of admissible evidence and not 

rcasonahly necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks infwmation concerning VCI’s 

operations as an ETC, which are governed solely by federal la&, and regulation. The 

Commission’s assertion 01‘ jurisdiction over these matters raises lederal questions to be 

adjudicated in  Fcdcral District Court. 

Were any Florida Form 497s revised on June 15. 2007? I f  so, please describe what 

15. 
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16. In its January 16, 2008, response, VCI asserts that its incremental cost of TLS is 

calculatcd using a non-recurring equipment cost of $803.900 and a recurring cost of $ 1  7,142.50 

per month. Since receiving E l C  disburscmenls from IJSAC in January 2004, VCI has received 

$7,839,139 in TLS reimbursements from USAC for all statcs. A $17,142.50 recurring cost per 

month for 38 months (Jan 2004-February 2008) totals $65 1,415. Adding the non-recurring 

equipment cost of $803,900 totals $1,455,315. Please explain what the remaining $6,383,824 

received from llSAC by VCI for 'TLS was used for. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information conceming VCI's 

operations as an E X ,  which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these matters raises federal questions to be 

adjudicated i n  Federal District Court. 

17. 

audit question number one and which VCI asserts is used exclusively for toll limitation service? 

Rcsuonse: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant. not likely to lead t o  thc discovery of admissible evidence and not 

reasonably necessary for the disposition o f  matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that it  secks information conceming VCl's 

operations as an [<IT, which are governed solely by federal law and regulation. 'The 

What is the physical location of all equipmcnt listed i n  VCI's response to staffs post- 
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Commission‘s assertion of jurisdiction over these malters raises federal questions to be 

adjudicated in Federal District Court. 

18. 

besides TLS? 

Response: VCI objects lo this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant. not likely to lead to the discovery of admissible evidence and not 

Please dcline what thc ESS-Phone switching system is and the functions it performs 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this lntcrrogatory to the extent that it seeks information concerning VCI’s 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

19. 

TIS? 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extcnt that i t  seeks information concerning VCl’s 

opcrations as a n  1 IC .  which are governed solel) by federal law and regulation. Thc 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

f’lease define whar the Inter-1c1 IP-Phone system is and the functions i t  performs besides 
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20. 

functions i t  performs besides l L S ?  

Response: VCI objects to this Interrogatory in its cntirety on the grounds that it seeks 

information that is irrclcvant. not likely to lead to the discovcry of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that i t  seeks information concerning VCI’s 

operations as an C, which are governed solely by fcderal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in  Fcdcral District Couil. 

21. 

TLS? 

Response: VCI objects to this lnterrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extcni lhal il seeks information concerning VCl’s 

operations as an ETC. which are governed solely by federal law and regulation. The 

Commission’s assertion 01’ jurisdiction over these matters raises federal questions to be 

adjudicated in Fedeial District Court. 

22. 

Response: VCI objects to  this Interrogatory in its cntircty on the grounds that i t  sccks 

information that is irrclcvant. not likely to lead to the discovery of admissible evidence and not 

reasonably necessary lor thc disposition of matters within the Commission’s jurisdiction. VCI 

Please define what the Mercom-Monitoring recordingicomputer system is and the 

Please define what a Main Computer router is and what functions it  performs besides 

Plcasc explain thc fiinction of MPLS and how i t  is used to provide TI_S. 

lTL155086.I ) 
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further objects to this Interrogatory to the extent that i t  seeks information concerning VCl's 

operations as an E'TC. which are governed solely by federal law and regulation. 'l.he 

Commission's assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

23. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead t o  the discovery of admissible evidence and not 

reasonably nccessary for the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that i t  seeks information concerning VCl's 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these matters raises federal questions to be 

adjudicated i n  Federal District Court. 

24. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCl 

liirther objects to this Interrogatory to the extent that it seeks information concerning VCl ' s  

operations as an E r C .  which arc govcrncd solcly by l'cclcrul law and regulation. 'The 

Commission's assertion 0 1  jurisdiction over these matters raises federal qiiestions to be 

adjudicated in Federal District Court. 

25. 

number one) perform besides TI.S functions? 

Please define what the MPLS routers are and what functions they perform besides TLS? 

Please define what the T- I s arc and what functions they perform besides TLS? 

What other functions d o  the four personnel (identified in response to post-audit question 

{ I  I.l.5iU86.l I 
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Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for thc disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCl’s 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

26. Please provide a spreadsheet showing the dirkrent allocation of T I 3  costs ainong each of 

the states where VCI is provided Lifeline service lor thc month of December 2007. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCI’s 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

27. In its January 16, 2008 response, VCI provided the monthly investment to be recouped 

and the total customers needed per month to meet the goal. Please provide a spreadsheet 

showing how these costs were broken down by each state which VCI had ETC status in and 

identify how many of the customers wcrc served through Lifeline resale lines and how many 

were served through WLP lines. 
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Response: VCI objects to this Interrogatory in its entirety on the grounds that i t  secks 

information that is irrelevant, not likely to lead lo tlic discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCl’s 

operations as an ETC. which arc governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court 
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28. 

customers, please respond to the following requests. 

With regards to the AT&T toll restriction, which is provided to VCI for Lifeline 

a. Can a VCI Lifeline customer dial 41 I ?  I f  so, to whom is the customer connected'? 

b. Can a VCI Lifeline customer dial 0 1 Y If so, to whom i s  the customer connected? 

c. Can a VCI Lifeline customer dial 0 and receive an operator? If so, is it an AT&T 

operator, VCI operator, or other? 

d. Please provide a spreadsheet showing the amount of AT&T 411 charges and the 

amount of AT&T toll connection charges incurred on Lifeline accounts in Florida each month by 

VCI since becoming an ETC in  Ilorida. 

- Rc-: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that i t  seeks information conceming VCI's 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over thesc [matters raises federal questions io be 

adjudicated in Federal District Court. 

For following request, please refer to VCI's January 16. 2008, response to staff post-audit 

question number three. 

29. In the January 16. 2008. response. VCI states that for December 2007, it invoiced 5,409 

total VCI customers and 4.912 1.iklinc customers. Did V r I  have a total of 10,321 customers or 

a tolal of 5,409 customers and 0 1  those 4,9 I2  were LifClinc curtomers? 

{ I I  155086.11 
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a. flow many I.ikline customers did VCI  have in December 2007 in all states where 

VCI is providing scrvice‘? 

-~ Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCl’s 

operations as an ETC, which are governed solely by Cederal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

For the following request, please refer to V U ’ S  January 16. 2008, response to staff post-audit 

question number four 

30. In response to post-audit question number four. VCI states that it had overcharged the 

E91 1 fee on 17,817 access lines from August 2006 through January 2008. Payments to Florida 

‘I’clecommunications Relay, Inc. from August 2006 through November 2007 show a toral of- 

49,917 lines (not including September 2007 where no filing was made). Also, from June 2006 

through November 2007, VCI claimed 77,188 lines on the Florida Form 497s filed with USAC. 

Please explain the discrepancies in  the line numbers. 

Response: Because of VCl’s Response to Interrogator) No. 14 above, VCI objects to this 

lnlerrogatory in its entirety on the grounds that i t  seeks information that is irrelevant, not likely 

to lead to the discovery of admissible evidence and not reasonably necessary for the disposition 

of matters within the Commission’s jurisdiction. VCI further objects to this Interrogatory on the 

ground that responding would be unduly burdensome for VCI. Responding to this Interrogatory 
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would entail reviewing thousands of bills issued by the company over nearly two years and 

countless hours 01' staff time, during which staff will he unable to fulfill duties necessary to the 

company's core business. VCI is a small company with limited staff 

(TL 155086.1 
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31,  

did not have an active access line'? If so, please explain why. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to thc discovery of admissible evidence and not 

reasonably necessary Cor the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VU'S  

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these matters raises federal questions lo be 

adjudicated in  Federal District Court. 

32. Please provide a spreadsheet showing for the time period June of 2006 through March 

2008 (by month) the number of VCI Florida customers on the first of each month, the number of 

customers added each month and the number of customers disconnected each month since 

becoming an ETC in I-'lorida. Also note whether or not these customers were Lifeline customers. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. VCl 

further ob.jccts to t h i s  lntcrrogatory to the extent that it seeks information coneerniiig VCI's 

operations as an I., K'. which  arc govcmecl solely by ledcral law and regulation. The  

Commission's asserlioii of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. VCI further objects to this Interrogatory on the ground that 

responding would bc unduly burdensome for VCI. Kesponding to this Interrogatory would entail 

reviewing thousands ut' bills issued by the company over nearly two years and countless hours of 

tias VCI claimed or rcccived reimbursement from L'SAC for any Lifeline customers who 
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stafl' time, during which staff will be unable to fulfill duties necessary to the company's core 

business. VCI is ii small company with limited staff. 

33. Has V C I  requested copies of VCI information which was provided to the PSC under 

subpoena lrorn A'l'ki'l''? I I  so. please describe when'! If it was requested from AT&T, when did 

VCI receive the information? 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission's jurisdiction. 

34. Please provide a spreadsheet showing all employees on VCl's payroll, their job functions, 

and the location o t  their workplace. If  sub-contractors are used to provide services, provide the 

name of the sub-contractor, the amount paid to the sub-contractor in 2007, and job functions they 

perform on behalf of VCI. 

Response: VCI objects to this Interrogatory in its entircty on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary fbr the disposition of matters within the Commission's jurisdiction. VCI 

further objects to this Interrogatory to the extent that it secks information concerning VCl's 

operations as an E.].<:, which are governed solcly by federal law and regulation. The 

Commission's assenion of jurisdiction over these matters raises federal questions to be 

adjudicated in Fedcral District Court 

35. 

a. 

b. 

r r L i  55086.1 1 

Please provide ii sprradsheet showing: 

all statcs in uhich VCI has applied tor F ' I C  status: 

the date in which I T C  status was approved if i t  "as granted; 
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c. 

d. 

e. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that i t  seeks information conceming VCl’s 

operations as an ETC, which are governed solely by federal law and regulation. l h e  

Commission’s assertion of jurisdiction over thcse matters raises federal questions to be 

adjudicated in Fcderal District Court. 

36. 

Order (FCC 07- I4X. releascd Aiigust 15. 2007)? 

Response: VCI objects lo this Interrogatory in its entirety on the grounds that i t  seeks 

information that is irrelevant. not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition or  matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it  seeks information concerning VCl’s 

operations as an t 3 C .  which arc governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. Without waiving these objcctions, VCI will respond. 

For the following request plcase rcfer to page 1 I ,  lines 2-3 of the February 12, 2008 agenda 

conference Rem 4 transcript. 

which states VCI withdre\v its request for E rC  status and the reason why; 

which states VCI withdrew its E IC  status and the reason why; 

which states where VCI has ETC petitions pending. 

What is the prcsent slatus of the FCC’s Notice of Apparent Liability for Forfeiture and 
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38 .  At the February 12, 2008 agenda conferencc, Mr. Johnson stated that “...we bill no 

different than any of the other wireless carriers there. The billing system we developed comes 

from a Verimn, or AT&”‘’ Please explain to what Mr. Johnson is referring. 

Response: VCI objects to this Interrogatory in its entirety on the grounds that i t  seeks 

information that is irrelevant. not likely to lead to the discovery of admissible evidence and not 

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Interrogatory to the extent that it seeks information concerning VCI’s 

operations as an ETC, which are governed solely by federal law and regulation. ‘The 

Commission’s assertion or  jurisdiction over these matters raises federal questions to be 

adjudicated in Federal Disirict Court. Without waiving these objections, VCI will respond. 

For the following rcquest please refer to page 41, lincs 15-21 ofthe February 12, 2008 agenda 
conierence Item 4 transcript. 

38. 

“We are in a one-year contract, one-year agreement with every customer based on the 
FCC’s rules, and we are not allowed to collect early on any of those customers until the 
year is up. So every single month whether the line is active or not, which there’s no rules 
in the FCC rules that says the line has to be active. Every month they get a connection 
fee. 

Has VCI claimed Lifeline reimbursement from USAC for any  VCI customers who have signed a 

contract, but have no active service? If‘ so, list the customers and any money claimed for 

reimbursement 

KcsDonse: VCI objects to this Interrogatory in its entirety on the grounds that it seeks 

information that is irrelevant. noi likely to lead to the discovery of admissible evidence and not 

reasonably neccssary Tor Ihc disposition of matters within the Commission’s jurisdiction. VCI 

further objects to this Intel-rogatory to the extent that i t  sceks information concerning VCl’s 
~~r.i~~om6.1 I 

At the February 12, 2008 agenda, Mr. Johnson stated that: 
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operations as an IXC. uhich are governed solely by federal law and regulation. The 

Comriiission’s assenion 01. jurisdictioii over thew mattcrs raiscs federal questions to be 

adjudicated in Federal llistrict Court. 

OBJECTIONS pro STAFF,’S FIRST SET OF PRODUCTION or; DOCUMENTS (NOS. 1 - 101 

I .  

an ETC in Florida. 

Response: VCI objects to this Request on the grounds that i t  is overbroad and production of 

such documents would be unduly burdensomc. Producing thousands of bills issued by the 

company over nearly two years would require countless staff hours. As VCI is a small company 

with limited staff, staff assigned to this task would be unable to perform their normal duties 

necessary to the company’s core business. Without waiving these objections, VCI responds that, 

i f  additional time is permitted. production or thcsc documents. together with the information 

requested in Staffs Interrogatory No. 2, may be possible. 

2. Please provide invoices and proof of payment lor all equipment asserted to he used 

exclusively for TLS (see post-audit response to question numbcr one). If it is not shown on the 

invoice, list the brand and model number of each piece of equipment listed in response to staff 

post-audit question number one regarding T I S  

Response: VCI objects lo this Ikquest i n  its entirety on the grounds that it seeks documents that 

arc irrclevant, not likcly 10 lead to the discovery 01’ admissible evidence and not reasonably 

neccssary for the disposition iiI matters within the Commission’s jurisdiction. VC1 further 

ob.iccls lo [his Kcquest to [he rxleril that i (  sccks pruductiuri uf documents concerning VCI’s 

operations as an EL‘C? \vhich are govemed solely by federal law and regulation. The 

Please provide copies of all monthly bills for each VCI Florida customer since becoming 
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Commission's assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in  Federal District Court. 

3 .  

March 2008, since becoming an E.IC in Florida. 

Response: VCI objects to this Ikqiiest i n  its entirety o r  the grounds that it seeks documents that 

are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably 

necessary for the disposition of matters within the Commission's jurisdiction. VCI further 

objects to this Request to the extent that it seeks production of documents conceming VCI's 

operations as an ETC, which ire governed solely by federal law and regulation. '[he 

Commission's assertion of jurisdiction over these mattcrs raises federal questions to be 

adjudicated in Fedcral District Court. 

4. 

Florida since becoming an ETC in Florida. 

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that 

are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably 

necessary for thc disposition o l  matters within the Commission's jurisdiction. VCI further 

objecis to this Request to the extent that it seeks production of documents concerning VCI's 

operations as an ETC, which arc governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over these matters raises federal questions to be 

ad~judicated in Federal District Court. 

5 .  Please provide copies 01 all  Form 497 forms filed with the Universal Service 

Administrative Company for Florida since becoming a n  E'IC in Florida. 

Please provide copies uf al l  AT&T-Florida billing to VCI for from June 2006 through 

Please provide invoices for all Lifeline advertising contracted and paid for in the state of 

! I I. I i ~ U X 6 . 1  I 
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Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that 

are irrelevant. not likely to Itad to the discovery of admissible evidence and not reasonably 

necessary for the disposition of matters within the Commission’s jurisdiction. VCI further 

objects to this Request to the extent that it seeks production of documents concerning VCl’s 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in  Federal District Court. 

6. 

contracts between VCI and non-l.itieline customers 

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that 

are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably 

necessary for the disposition of matters within the Commission’s jurisdiction. VCI further 

objccts to this Request to the extent that it  seeks production of documents concerning VCI’s 

operations as an E.I%, which are governed solely by Iederal law and regulation. The 

Commission’s assertion of jurisdiction over these matters raises federal questions to be 

adjudicated in Federal District Court. 

7. Please provide any contracts or agreements from June 2006 through March 2008 with 

any vcndors. agents or other parties that have supplied or are presently supplying equipment or 

services to  VCI in or for the statc oft‘lorida. 

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that 

are irrelevant, not likely to lead to the discovery of’ admissible evidence and not reasonably 

necessary foi- the disposition of matters within the Commission’s jurisdiction. VCI further 

Please provide copies of any contracts between VCI and Lifeline customcrs, and any VCI 
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objects to this Request to the extent that i t  seeks production of documents concerning VCI's 

operations as an ETC, which are governed solely by federal law and regulation. The 

Commission's assertion of jurisdiction over thesc matters raises federal questions to be 

adjudicated in Federal District Court. 

8. 

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that 

are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably 

necessary for the disposition of matters within the Commission's jurisdiction. 

9. Provide copies of VCl's  Junc 13, 2007, lune 21, 2007, and July 12, 2007 responses 

furnished to the FCC in rcsponsc to the f T C  Letters of Inquiry referenced in Order No. FCC 07- 

148 (1 10). released August 15. 2007. along with any other correspondcnce with the FCC 

regarding the allegations against VCI included in FCC 07-148. 

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that 

are irrelevant. not likely to lead to the discovery of admissible evidence and not reasonably 

neccssary for the disposition of matters within the Commission's jurisdiction. VCI further 

objccts to this Kcquest on the ground that it seeks documents concerning VCl 's  operations as an 

ETC. which  are governed solely by federal law and regulation. The Commission's attempt to 

assert k jurisdiction over such matters raises federal questions to be adjudicated in Federal District 

Court. VCI further objects to this Request to the extent it seeks thc production of documents 

dcemed non-publjc or confidential. 

I O .  

surcharge trom June 2006 through March 2008. 

Please provide VCI Florida corporate income tax returns for 2006 and 2007. 

I'Icase provide copies of all F I ' K I  paymcnts and rcmittance forms for the Florida relay 
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Resoonse: VCI objects to this Request in its cntirety on the grounds that it seeks documents 

that are irrelevant. not likely to lead to the discovery o f  admissible evidence and not reasonably 

necessary for the disposition o f  matters within the Commission's jurisdiction. VCI further 

objects to this Request on thc grounds that production would be burdensome and duplicative 

because such documents are available to the Commission directly from the FIR1 and the 

Commission has, in fact. obtained such documcnts, 

Respectfully submitted this 7'h day of April, 2008 

Kespcctfully submitted this 7th day of April, 
2008. 

106 East College Avenue, Suite 1200 
P.O. Box 1877 (32302) 
Tallahassee, Florida 32301 
(850) 521-8002 
be th .kea t inP~akerman.com 

and 

Stacey Klinzman 
Kegulatory Attorney 
VCI Company 
2228 S. 78'h Street 
Tacoma, W A  98409-9050 
Telephone: (253) 830-0056 
Facsimilc: (253) 475-6328 
lilectronic mail: staceykfrii\.cicompany.com 

Aliorne~'.sf& l'iluire Conimuniwlions, lnc. 



Exhibit RJC-27 (Page28 of 28) 

CERTIFICATE OF SEKVlCE 

I H E W B Y  CERTIFY that a true and correct copy ofthe foregoing has been sened via 
US Mail and Electronic Mail' to the persons listed below this 7th day of April, 2008: 

I_ 

Lee Eng Tan, Senior Attorney* 
Florida Public Service Cornniksion. 
Office ofthe General Counsel 
2540 Shumard Oak Blvd. 
Tallahassce. FL. 32399-0850 
LTan@psc.state. L u s  

Attorney* 
Florida Public Service Commission, 
Office of the General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
ateitzma~psc.statc.fl.iis 

Beth Salak, DirectoriCompetitive Markets and 
Enforcement* 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
bsalak@psc.state. fl.ns 

By. 

Beth Keating fl 
Akerman Senterfitt 
I06 Easl College Avenue, Suite 1200 
P.O. Box 1877 (32302) 
Tallahassee. Florida 32301 
(850) 52  1-8002 
Fax: (850) 222-0103 
beth.keating@akerman com 
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In re: Investigation of Vilaire 1 DOCKET NO. 080065-TX 
Communications, Inc.'s eligible ORDER NO. PSC-08-0258-PCO-TX 
telecommunications carrier status and ISSUED: April 25, 2008 
competitive local exchange company 
cei-tificate status i n  thc State of Florida. 

ORDER GRANTING MOTION TO COMPEL DISCOVERY 

On March 31, 2008, Commission Staff (Staff) served its First Set of Interrogatories (Nos. 
1-38) and First Request for Production of Documents (POD Nos. 1-10) on Vilaire 
Communications, Inc. (VCI). VCI tiled general and specific objections thereto on April 7, 2008, 
and a partial discovery response on April 15, 2008. On April 22, 2008, staff tiled a Motion to 
Compel Discovery, seeking full and complete responses to its first set of discovery reqnests by 
12 p.m. on April 30, 2008. Because the hearing is scheduled to be held on June 4, 2008, I find 
that time does not allow for VCI to file a response in opposition to the Motion to Coinpel 
Discovery within seven days of service. 

Relevancy 

Among other things. VCI objects to Staff Intcrrogatory Nos. 1, 4-13, 15-36, and 39 and 
POD Nos. 1-10 on relevancy grounds. On this basis, VCI has produced minimal information 
regarding its costs and has failed to provide its Lifeline, Link Up and Retail billing data and any 
information regarding the technical and managerial functions utilized in provisionius L,ifeline 
and Link Up services to Florida consumers. Staff argues that these discovery requests are For 
information that dircctly addresses the matters at issue i n  this case. 

Jurisdiction 

VCI objects to Interrogatory Nos. 4-13, 15-29, 31-32, 34-36, and 39 and POD Nos. 2-6, 
7, and 9 on jurisdictional grounds, stating that its operations as an Eligible Telecommunications 
Carrier (ETC) are governed solely by federal law and regulation, and that the Commission's 
assertion of jurisdiction over these matters raises federal questions to be adjudicated in  Federal 
District Court. Staff argues that the information it seeks is vital to the Commission's resolution 
of the agreed upon issues. Staff acknowledges that the question of the Commission's jurisdiction 
is an issue in the case. but does not believe i t  is appropriately raised as an ohjection to its 

as threshold legal matters prior to the hearing. l'he Commission will resolve the jurisdiction& 
matters at issue subsequent to the evidentiary hearing. 

discovery requests. VCI has not requested that the Commission address the jurisdictional issuQ, -_ * -  
80 

2 LL: r;: -. 

i'> s" '' 
I -. 0 .. * L. .! 

1: < h 



ORDER NO P S C - O ~ - O ~ S ~ - P C O - T X  
DOCKET NO. 080065-TX 
PAGE 2 

Exhibit RJC-28 (Page 2 of4)  

Burdensome or Overly Broad Discovery Requests 

VCI objects to Interrogatory Nos. 2. 30, and 32  and POD Nos. 1 and I O  on tlie grounds 
that they are burdensome or overly broad. VCI states that the preparation, review and production 
of  the requested infoniiation would require excessive time to produce and review Staff argucs 
that at the issue identification meeting, i t  notified VCI of its intention to request this infomiation 
in order to provide VCI with as much notice as possible, and that upon requesting a hearing on 
the matter, VCI should have expected that such information would be requested. Staff is willing 
to accept the information in electronic fonnat to alleviate any alleged burden 011 VCI. 
Altematively, if the Commission finds that stafTs requests are burdensome or  overly broad, Staff 
requests that VCI be required to provide four complete months of billing data, with the specific 
months to he provided by Staff. 

Attomey-Client Privilege 

VCI objects to Interrogatory No. 1 I on the basis of attomey-client and/or attorney work 
product privileges. Staff argues that VCI has not attempted to “describe the nature of the 
documents, communications or things not produced or disclosed,” as required by Rule 
1.280(b)(S), Florida Rules of Civil Procedure, and requests that VCI’s ob,jections regarding 
privilege be rejected on this basis. 

Employee lnfonnation 

VCI objects to Interrogatory Nos. 25 and 34 on the basis that the requested infomiation 
about VCI employees is an invasion of the privacy interests and rights of its employees. Staff 
argues that VCI has addressed these employees i n  previously received responses to Staff data 
requests and explained that its employees were directly employed for VCI’s Toll Limitation 
Service (TLS) functions. Staff requests the fill1 descriptions and functions of the four VCl 
employees to determine whether these employees are utilized for other non-TLS functions. Low 
Income support for TLS is available only for incremental costs that are associated exclusively 
with TLS. This information will thus enahle tlie Commission to determine whether VCI is 
appropriately seeking reimbursement of its costs for provisioning TLS functions. 

Analysis and Rulinc: 

Rule 28-106.2 1 I ,  Florida Administi-alive Code, grants broad authoi-ity to “issue any 
orders necessary to effectuate discovery, to prevent delay, and to promote the just. speedy, and 
inexpensive detcmiination of all aspects of tlie case.” Based upon this autlioi-ity. and having 
considered the pleadings, S ta f fs  Motion to Compel Discovery is granted. This Commission has 
consistently recognized that discovery is proper and may be compelled if i t  is not privileged and 
is, or likely will lead to, relevant and admissible evidence. VCI is hereby directed I O  fiilly and 
completely respond to S taf fs  First Set of Discovery within seven days of the issuance date of 
this order. Should VCI continue to assett that Interrogatory No. 11 calls foi- privileged 
information. it shall describe the nature of the infomiation not produced or disclosed in a manner 
that, without revealing the privileged or protectcd infomiation, will enable Staff t o  assess the 
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applicability of the privilege, pursuant to Kulc 1.280(b)(5), Florida Rules of Civil Procedure. 
Should VCI believe that any iufomlation requested by way o r  Interrogatory Nos. 25 and 34 
contains confidential information, VCI may file a request for confidentiality along with its 
response in accordance with Commission rules. 

Based upon the foregoing, it is 

ORDERED by Commissioner Nathan A. Skop, as Prehearing Officer, that Coinmission 
Staffs Motion to Compel Discovery from Vilaire Communications, Inc., is hereby granted as set 
forth in the body of this order. It is further 

ORDERED that Vilaire Communications, Inc., shall fully and completely respond to 
Staf fs  First Set of Discovery within seven days of the issuance date of this order. 

By ORDER of Commissioner Nathan A. Skop, as Prehearing Officer, this 25th day of 
April, 2008. 

/ s i  Nathan A. Skop 
N A  rHAN A. SKOP 
Commissioner and Prehearing Officer 

This IS a n  electronic traiismissioii. A copy of  the original 
sl_enarure is available from the Commission's website, 
\~\~.\\.floiidapsc.com, or by faxing a request to the Office of 
C'ommmion Clerk at 1-850-413-71 18. 

( S E A L )  

RG 
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NOTlCE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Statutes, to notify parties of any administrative hcaring or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 

Mediation may be available on a case-by-case basis. If mediation Is conducted, i t  does 
not affect a substantially interested person's right to a hearing. 

Any party adversely affected by this order, which is preliminary, procedural or 
intetmediate in nature, may request: ( I )  reconsideration within 10 days pursuant to Rule 25- 
22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in 
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case 
of a water or wastewater utility. A motion for reconsideration shall be filed with the Office of 
Commission Clerk, in the form prescribed by Rule 25-22.060, Florida Administrative Code. 
Judicial review of a preliminary, procedural or intermediate ruling or order is available if review 
of the final action will not provide an adequate remedy. Such review may be requested from the 
appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation of Vilaire I DOCKET NO. 080065-TX 
Cotiuiiuiiications, Inc.’s eligible 
telecoiniiiuiiications carrier status atid DATED: May 2, 2008 
competitive local exchange company 
ceiiificate status in the Statc of Florida. 

VILAIR!? COMMUNICATIONS, INC.’S MOTION FOR RECONSIDERATION OF 
ORDER GRANTING MOTION TO COMPEL 

COMES NOW, VCI Coiiipaiiy d/b/a Vilaire Coiiuiiuiiicatioiis, Inc. (hereinafter “VCI”), 

and files this Motion for Reconsideration (“Reconsideration”) or the Preliearing Officer’s order 

granting Staffs motion to compel (“Motion”), Order No. PSC-08-0258-PCO-TX (“Discovery 

Order”), issued April 25, 2008. VCI respectfully states that the Discovery Order must be 

reconsidered and reversed, because it is founded on mistakes of fact and misapplication of the 

pertinent law 

1. Background 

This case arises from a Lifeline audit conducted by tlie Florida Public Service 

Commission staff (“Staff“) between September and November 2007, culiiiiiiating in ail auditor’s 

report issued November 19, 2007. VCI understands that, based on tlie audit findings, 

information obtained from both VCI and AT&T after the audit, and possibly other soiirces,’ Staff 

formally presented its allegations and recoiiiiueiided penalties to the Commission, asking the 
l., \I. 

id 
80 L i .  

L~ 

Comiiiissioii to initiate coiiipliaiice proceedings against VCI. The Coiiiiiiissioii accepted Slaff‘ fS: , ? d  
> z  
2 i3 - 

2 r . c o x  E m  0 
=I * & 

-* 

recoiiimeiidatiol1itioii and iiiemorialized its decision in Order No. PSC-08-0090-PAA-TX, issue& -. 

February 13, 2008. Thereafter, VCI timely filed its Protest of Proposed Agency Action ai& 
Q 

’ On February 2, 2008, VCI filed a public records rcquesl seeking production of, i n  suiii, al l documents r e g a r d i n g  0 

I.ecoiiiiiiendatioii, and all documents by and between Staff and third-parties. 

a 
LL coinplaints by Florida consiiiiiers against VCI, a11 docuineiits relied iipon by Staff in  making its allegations io t l ia  

(TLI 5 7  106; I 1 
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Petition for Forlual Hearing on March 5, 2008, pursuant to which this matter has been set for a 

Section 120.57, Florida Statutes, hearing. In accordance with the requirements of &E.Y 

Coiii~~iu~iications. Inc. v. Deason, 652 So. 2d 803 (Fla. 1995), the Staff assigned to this case have 

iiow been biftircated into Prosecutorial Staff and Advisory Staff. 

I n  furtheraiicc of thc anticipated hearing schedulc, thc Prosecutorial Staff conducted an 

Issues Identification meeting in  which VCI participated, as did Advisory Staff During thaf 

meeting, the two parties to this proceeding, Prosecutorial Stdf and VCI, reached an accord 

regarding the wording of the specific issues to be addressed in this proceeding. The Prehearing 

Officer subsequeiitly issued the Order Establishing Procedure 011 March 26, 2008, which 

accepted those issues and set forth the procedural requirements and filing dates for this 

proceeding. 

Thereafter, Staff served VCI with Interrogatories and Requests for Production of 

Documents (“Discovery Requests”) on March 3 1, 2008, to which VCI filed tiiiiely objections 

and responses (“Discovery Responses”). Staff then filed a Motion 011 April 22, 2008, seeking to 

have discovery compelled by April 30. Order No. PSC-08-0258-PCO-TX (“Discovery Order”) 

was issued on April 25, 2008, before VCI was able to provide its Response to the Motion. 

Herein, VCI respectfully suggests that the Discovery Order iiiust be reconsidered, 

because it is based upon factual inaccuracies, as well as mistakes regarding the application of 

Florida law. Had the Prehearing Officer had the benefit of VCl’s respoiise before he issued his 

Order, VCI believes it very likely that the Prehearing Officer would have reached different 

conclusions. By this Motion, VCl urges the Commission to recognize that fundamental fairness 

and due process require that the Discovery Order be revisited, and to find that VCI has 

sufficiently demonstrated herein that the iiiistakes of fact and law in the Order mandate that it be 

(TLI 57 106;1)2 
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reversed. 

11. Stantlard of Review 

The standard of review in Florida for reconsideration is whether or not the Commission, or in 

this instance, tlie Preliearing Ofiicer, made a mistake of fact or law, or overlooked a point or fact 

or law, in  rendering tlie decision i n  question. 

2d 3 15 (Fla. 1974); Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); and Pingree v. 

Quaintance, 394 So. 2d 362 (Fla. lS‘DCA 1981). 

111. 

Stewart Bonded Warehouse v. Bevis, 294 SO. 

Jurisdiction/Notice of Intent to Seek Relief 

As a preliminary matter, VCI acknowledges that jurisdiction has been identified as an issue 

for resolution in this proceeding. J n  fact, VCI questioned tlie Staff regarding tlie Commission’s 

authority to audit the Lifeline program as early as September 2007, but did not pursue the issue 

at that time in the interest of maintaining amicable discussions with Staff. In its Motion, 

Prosecutorial Staff claims that the Discovery Requests directly impact the issues in this 

proceeding because ‘I.. .staffs requests seek inforination that is directly related to VCI’s 

operations as an ETC.” VCI continues to maintain that this Commission lacks subject matter 

jurisdiction to inquire into mailers concerning VCI’s operations as an ETC; consequently, VCI 

hereby provides notice to the Coinmission of its intent to file a motion, in due course, seeking 

dismissal of this proceeding on that ground, or in the alternative, abeyance pending resolution of 

the jurisdictional questions in Federal District Court.2 ‘lhe Discovery Requests that will be most 

directly iinpacted by VCI’s motion to disiiiiss are those touching on, wholly or in parl, VCl’s 

operations as an ETC, specifically Interrogatory Nos. 2, 4, 5, 7, 8- 32, 35, 36 and 38 and Request 

Pulsuaiit to Fi. R. Civ. P. 1.140, a motion to dismiss for lack orsubject matterjul.isdiction [nay be brouglit at any 
tiiiie. 

(TL157 IO6:I 13 
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Nos. 2, 3, 4, 5, 6, 7, 8 and 9. 

alternative grounds upon which reconsideratioil of the Discovery Order may be based. 

IV. Argument 

A. 

This Motion fur Reconsideration also provides additional, 

ISSUANCE WITHOUT BENEFIT OF RESPONSE 

As a threshold iiiatter pertaining to the Order as a whole, VCI believes that the 

timing of' the issuance of the Discovery Order was contrary to the plain langiiage of Rule 28- 

106.204, Florida Administrative Code, and an abrogation or VCI's due process rights, resultiiig 

in  a clear basis for recoilsideration of the decision 

1. There Was No Coiiwelline Reason to Grant Staffs Motion on Shorteiied 
Time. 

Specifically, as set forth above, Prosecutorial Staff filed its Motion on 

April 22, 2008, seeking to have discovery responses coiiipelled by April 30. The Discovery 

Order granting Staffs motion was issued just 3 days later, without benefit of VCI's respo~ise.~ 

Under Iliile 28-106.204, F.A.C., a response may be filed within 7 days, if time allows. 'f'he 

seventh day would have fallen on Tuesday, April 29. The only rationale offered in the Discovery 

Order for thc expedited issuance without benefit of response was that this matter is set for 

liearing June 6, 2008, a full ~ weeks from the date the Order was issued. Likewise, as set forth 

in  the Order Establishing Procedure for this proceeding, the discovery cut off date in this matter 

is not until May 22, 2008. As sucl1, there is absolutely no compelling reason tliat the Discovery 

Order had lo be issued 011 an expedited basis without allowing VCI to respo~~d to the 

Local cotiiisel for VCI was coiitacled 011 Apr i l  23 by Advisory Skirr, who inquired as to wlietlier VCI would be 
able to provide an expedited I-esponse. Staff indicated that an Order may be fortlicotiiiiig iii view of l l i e  dale by 
wli icl i Proseculorial Staff liad asked for discovery to be compelled. Local coiiiisel advised starf tliat i t  would 
endeavor to provide its response oii an expedited basis, but iii view of tlie fact tliat VCl's testiiiioiiy was due t l ie  
following day, suEested that il would be dif l icult  to provide the response any earlier l l i a n  Hie fol lowing Monday, 
Apri l  28. VCI was iiot given iiolice of a dale by whicli a Response lo the Mo l ion  wotiltl l ime lo be filed in order to 
be considered. Kevs Citizens for ResDonsible Gov't. lnc. v. Fla. Kevs Aqueduct Aulli., 795 So.2d 940, 948 (1;Ia. 
2001)( Procedoral due process requires fair i iol ice and a real opporlunity to be heard); see also Massev v. Charlotte 

842 So.2d 142, 14G (Fla. 2d D C A  2003). 
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Prosecutorial Staff's Motion. 

2. The Discovery Order Should Not Have Been Issued on Shortened Time 
Pursuant to tlie Florida Rules of Civil Procedure.. 

Furthermore, the Discovery Order fails to consider the applicability of 

Rule 28- 106,206, F.A.C., which provides the basis upon which 'I.. .the prehearing officer Iliay 

issue appropriate orders to effectuate tlie purposes of discovery and to prevent delay. . . ." Rule 

28-1 06.206, F.A.C. specifically incorporates tlie requirements of Rules 1.280 tlu'ough 1.400, F1. 

R. Civ. P., providing that parties iiiay obtain discovery by any means appropriate uiider those 

refemiced rules. 

VCI respectfully submits that the Prehearing Officer erred by overlooking 

Rule 28-106.206, and consequently, Rule 1.380, F.A.C., as well as the cases iiiteiyreting FI. R. 

Civ. P. 1.380. Specifically, FI. R. Civ. P. 1.380 requires that a party be provided "reasonable 

iiotice" that a party will seek an order coliipelling discovery. Courts have determined that this 

requirement coiiteiiiplates a reasonable opportunity to be heard with regard to a iiiotioii to 

compel discovery, unless the party from whom discovery is being sought has altogether railed to 

respond or object to the subject requests. "Where those conditions are not met, Florida Rules of 

Civil Procedure 1.380(a) and 1.090(d) apply, requiring that the iiiotioii not be heard without 

proper notice." Waters v. American General Coru., 770 So. 2d 1275 (Fla. 4"' DCA 2000), c i /hg  

American Cas. Ins. Co. v. Bly Elec. Consl. Serv.. Inc., 562 So. 2d 825 (Fla. 4''' 'DCA 

1990)(qtiashing order compelling discovery, and remanding for hearing to entertain objections lo 

interrogatories 011 the merits). VCI had properly and timely responded to Prosecutorial Staffs 

Discovery Requests by offering valid ob.jeclions. Consequently, the Prehearing Officer erred by 

Liiling to allow VCI an opportunity to be heard with regard to its objections and the Motion. 

I n  Conclusion, by issuing the Discovery Order prior to the 7 day period allowed by Rule 
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28-106.204(1), F.A.C., without allowing VCl time to respond and without otherwise identifying 

a date by which VCI needed to provide an expedited response in order to have it considered, a 

fundamental legal and factual error was created regarding the very issuance of the Order, 

because time did, i n  fact, allow for a response to the Motion. This alone constitutes a basis for 

reconsideration under the standard set forth in Diainond Cab. 

B. DISCOVERY MUST BE APPROPRIATELY LIMITED IN SCOPE AND 
REASONABLY CAT,CULATED TO LEAD TO THE DISCOVERY OF 
ADMISSIBLE EVIDENCE. 

As it pertains to the specific findings regarding the discovery in dispute, the 

Discovery Order references Rule 28-106.21 1, F.A.C., as the sole basis for the decision to reject 

VCI’s initial Objections that tlie Prosecutorial Staff’s Discovery Requests are irrelevant, and 

unlikely to lead to the discovery of admissible evidence (Interrogatory Nos. 1, 4 -13, 15 - 36, 

and 39, and POD Nos. 2 - IO). Likewise, the Order cites no additional authority or case law, 

other than Rule 28-106.21 I ,  for the decision to reject VCI’s objections that Interrogatory Nos. 2, 

30, and 32, and POD Nos. 1 and 10 are overly broad and unduly burdensome. The Order simply 

concludes, without support, that, “This Coiiuiiission has consistently recognized that discovery is 

proper and may be coiiipelled if it is not privileged and is, or likely will, lead to, relevant and 

adniissible evidence.” Discovery Order at p. 2. 

VCI acknowledges that tlie scope of discovery is, indeed, broad. It is not, however, 

Specifically, the entirely without bounds. It is on this point that the Discovery Order errs. 

Discovery Order assunies that unless a privilege has been specifically asserted, then 

information, regardless of scope, burden, or relationship to tlie issues in the case, is discoverable. 

That is siiiiply not the law in Florida. 
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I .  Unduly Broad and Burdensome Requests 

Specifically, Rule 1.280(b)(l), FI. R. Civ. P., provides that: 

lplarties may obtain discovery regarding any matter, not 
privileged, that is relevant to the subject matter of the pending 
action, whether it relates to tlie claim or de€ense of the party 
seeking discovery or the claim or defense of any other party .... It 
is not ground for objection that tlie information sought will be 
inadniissible at the trial if the information sought appears 
reasonably calculated l o  lead to tlie discovery of admissible 
evidence 

The scope of discovery under Florida rules may be considered liberal. However, 

this Coiiuiiission has acknowledged that the Florida Rules of Civil Procedure do not permit 

unlimited discovery.4 For example, discovery requests iiiust be narrowly crafted to the issues of 

the case. Redland Co. v. Atl. Civ.. IIIC.. 961 So. 2d 1004, 1007 (Fla. 3‘d DCA 2007). The 

tlociiiiieiils and information requested must be relevant to the snbject matter of the case, and 

litigants are not entitled to “carte blanche” discovery of irrelevant material. Allstate Ins. Co. v. 

Lanmtoo, 655 So. 2d 91, 94, 95 (Fla. 1995). Furlhennore, in reviewing Prosecutorial Staff’s 

Discovery Requests for overbreadth and undue burden, the Preliearing Officer should consider 

the fact lhat, tluougli the filed Testimony of Robert Casey, it is readily apparent that 

Proseculorial StaK seeks expansive discovery for purposes beyond this proceeding. Direct 

Testimony ofRoberl Casey at page 34, lines 15 ~ 23, and page 38, line 11 
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a. POD Reouest Nos. 1 aiid 10 and Interrogatory Nos. 2 aiid 32 are 
Not Alipropriately Limited as to Scope and Time Period. 

To this point, Stafi's POD Request No. 1 seeks copies of all 

niontlily bills since VCI became an ETC and Interrogatories Nos. 2 and 32, ask for an exliaustive 

analysis or these bills. Similarly, POD Request No. 10 seeks all remittance payments to FTRI 

for tlie 2-year period since VCI lias been a designated ETC. These requests are expansive and 

unduly burdensome. Moreover, providing tlie full scope of tlie information requested does iiot 

appear necessary for proving up any issue in this proceeding. 

Make no mistake, this process of providing all its montlily bills in 

Florida in paper format, pursuant to POD No. 1, would be burdeiisoiiie to VCI due to the 

number of bills at issue over the time period requested.' Specifically, in order to respond to POD 

Request 1, VCI would have to incur an uixeasonable aiiioiiiit of time, expense and effort to 

produce and copy between 18,000 and 25,000 paper bills issued to VCI customers over 18 

months. Compliance with POD No. 10, copies of all FTRI payments over two (2) years, would 

be equally burdensome. 

Furtlieriiiore, as lias been coiimnuicated to Staff, VCI's billing 

systeiii will iiot permit tlie download of bills into electronic format. To provide electronic 

copies, VCI would have lo print out thousands of bills, scan them, and download the scans onto 

coiiiiiutcr disks, a labor and time intensive process. (a Attachment 1, AIEdavit of Stanley 

Johnson). Thus, the Order errs in its apparent acceptance of Prosecutorial StaK s asserlion that 

providing thc bills in electronic format would reduce the burden on VCI. 

VCI further anticipates that the extensive analysis in 

Interrogatories No. 2 and 32 will entail substantial employee time. VCI is a sinall company with 

Discovery iiiiist be restricted iii subject matter, scope and t ime. L i fe  Care Clrs. o f  Am. v. &&E, 948 So. 2d 830, 
832 (FIX 5"' DCA 2007). 

(TL15710h:I 18 



Exhibit RJC-29 (Page9 of 31) 

limited personnel. Thus, personnel assigned to tlie task of aiialyzing VCI’s bills would be unable 

to perform duties necessary to the company’s core business operations during tlie pendency of 

this project, to VCl’s detrimenl. 

Florida courts have quashed discovery orders permitting 

production of‘ voluminous documents not limited in scope aiid time, finding such requests to be 

unduly oppressive, burdensome and overbroad. B, Union Fidelity Life Insurance Co. v. 

b, 378 So. 2d 1268, 1269 (Fla. 2d DCA 1979) (request for production of iiisurance 

documents, witlioul liiiiitatioii as to tiriie or to tlie niiniber of claims, amounting to 45,000 

insurance policies, was unduly oppressive and burdenso~iie) See also Redland Co. v. Atl. Civ., 

Inc., 961 So. 2d 1004, 1006-1007 (Fla. 3“’ DCA 2007) (tax information was requested over ai1 

uixeasonably broad time frame and wholesale turnover of docuiiieiits without regard to issues 

was overbroad). Requiring VCI to produce aiid copy each and every bill issued since it becalm 

an ETC and each and documenls regarding each and every FTRI payment, are likewise unduly 

oppressive and burdensome, aiid tlie Order errs in not recognizing that fact.6 

b. The Prelieariiir Office Should Not Give Weidit to Prosecutorial 
Staffs “Advance Notice” 

The Discovery Order also seems to give weight to Prosecutorial 

Staffs mention that it had informed VCJ at the Issues Identification iiieetiiig that it would be 

seeking the billing information, and that therefore, VCI “had as much notice as possible”. 

Discovery Order at 11. 2. While is uiidispiited that Prosecutorial Staff informed VCI that it would 

seek to discover VCI’s bills, VCI’s understanding at the time was that Prosecutorial Staff sought 

VCI’s bills to confirm information already provided by VCI denionstrating its amendment of 

6 
Furtliermore, tlie icqiiest would be duplicative, at least in  part, of iiiforinalioii already supplied lo I’rosecutorial 

S laR through tlic audit process. 
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E91 1 billing errors. VCI was also of the understanding that an actual discovery request would be 

forthcoming in short order. VCI did not have tlie benefit of reading the actual discovery requests 

for billing information and understanding the full scope of tlie request, including the bill analysis 

requested, until  a fill1 two weeks Mer when Prosecutorial Staff actually served the Discovery 

Requests. Only tlien did VCI realize the difficulty i t  would have in providing the number of bills 

covered by the Discovery Requests and the related analysis sought.7 

C. Discovery ror the Purposes of “Fishing” for Other Possible Causes 
of Action is Imuroper 

Requiring VCI to produce each and every bill since it became an 

ETC (and documents pertaining to FTRI payments) and extensively analyze information on the 

bills, is overly broad and undnly burdensome for tlie company for the reasons set forth above. 

Moreover, it seems unlikely that Prosecutorial Staff could effectively review and synthesize in 

time for the June 6 hearing the ii~forniation from each and every one of VCl’s tliousaiids of bills 

issued over the 2-year period since VCI received ETC designation. Consequently, one might 

reasonably assilllie that these extremely broad reqnests are interposed for either of two possible 

purposes: (1) to hinder VCT’s ability to prepare for trial by seeking a “data dump;” and/or (2) to 

provide Prosecutorial Staff with a deep pool in  which to “fish” for other violations apparently 

anticipated by Prosecutorial StarT -- whether at issue in this proceeding or not 

When VCI received Prosecutorial Staffs Discovery Requests, i t  inroriiied Prosecutorial SlafF that providing a l l  
bills ever issued iii Florida would be extremely biirdensoiiie, but that a sainpliiig might be a inure reasoliable 
alteiiiative. 111 response, Prosecutorial Staff indicated h a t  i t  would consider what sort of sampling would be 
statistically valid. I’rosecutorial StdSlater iiiforiiied VCl that a sainpliiig would not be acceptable, but that it would 
accept the bills iii eleclronic formal as a n  altei-iiative. VCI informed Proseculorial S t a l l  that ils bi l l ing inforniation 
could i io l  be provided iii lrue bill format, as viewed b y  cusloiiiers, electronically, and that to provide bills, as viewed 
by ciistoiners, the bills would still liave to be printed out electronically. VCI again suggested a sampliiig might be n 
reasonable alteriiative. VCI received ]io response i i i i t i l  the Mot io i i  to Compel, wherein Prosecutorial Starf i iow 
seeiiis to suggest that i t  might coiisider four (4) nioiitlis woi i l i  of bills to be a reasoilable alteriiative. It i s  unlorlunak 
that this illformation was no1 conveyed to VCI prior to the filing of Staffs Motion to Compel, as i t  is l ikely that VCI 
would have agreed that four (4) iiioiitlis worth o f  bil ls was ai l  acceptable resolution of the issue. 



Exhibit RJC-29 (Page11 of 31) 

“Fishing,” which appears to be the most likely basis for these 

requests, is entirely inappropriate. In fact, the courts have specifically found that discovery may 

not be so expansive as to authorize a “fishing expedition” through which a party could tllicover 

“potential other causes of action.” a, State Farm Mut. Auto. Ins. Co. v. Parrish, 800 So. 2d 

706, 707 (Fla. 5”’ DCA 2001) (Discovery order quashed because judge expressly authorized 

fisliing expedition). 

d. POD Request Nos. 4, 5 and 7 and Interrogatory Nos. 1 and 12 are 
Unduly Burdensome because Duplicative or Equally Accessible to 
Prosecutorial Staff. 

Other requests are also tinduly burdensome, albeit for a soiiiewliat 

dii‘i‘ereiit reason. Specifically, Prosecutorial Staff has already obtained the documents sought in 

POD Request Nos. 4*, 5 and 7 either from VCI or froiii third-parties, as has been disclosed in 

docuiiients produced in response to VCI’s public records request. Furthermore, the delinition of 

the term “resale” (Interrogatory No. 1 )  may be obtained as easily by Stall’ as VCI. VCI should 

not be required to produce duplicate documents or provide Staff with in~orination it can easily 

obtain itself. Thus, as to these Discovery Requests, the Motion should have been denied. 

With respect to documents in Staffs possession, VCI provided the 

Staff auditor with copies of invoices for Lifeline advertising (Request No. 4) and copies oi‘ FCC 

Forms 497 (Request No. 5) during the audit. As for Interrogatory 12 and Request No. 5 ,  

Prosecutorial Staff has already obtained and, upon information and belief, coiitinues to receive 

copies of VCI’s FCC F o r m  497 directly from the Universal Service Administrative Company. 

Further, to the exlent that POD Request No. 7 seeks copies of VCl’s intercoiuiection agreement 

and local wholesale complete agreemen1 with ATT-Florida, VCI provided those documents lo 

This tribunal should also note tlial whether VCI lias advertised i l s  Lifeline services i s  ti01 a n  issue identified ill this 
proceeding. As such the  advertising invoices are irrelevant and t l i e  Discovery Order should be reversed on POD 
Request for this reason. 
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the Staff auditor, and the wholesale agreement currently is on file, under seal, with the 

Commission Clerk’s Office. 

Thus, for the foregoing reasons, the Discovery Order should be 

recoiisidered and reversed as it pertains to Inkrrogatories Nos. 2 and 32, and POD Requests 1 

and 10. The finding therein that these expansive discovery requests are allowable under Florida 

law is erroneous as a matter of law, and tlie assuniption therein that Prosecutorial Staffs 

slateiiients at the March 13 Issues Identification meeting served as sufficient “notice” of tlie f i i l l  

scope of discovery at issue in these requests coiistitutes a mistake of fact. As for InteiTogatory 

Nos. 1 and 12, and POD Requests Nos. 4, 5, and 7, the Order errs in assuming that this 

information is not either readily available to Prosecutorial Staff or already in their possession and 

consequently failing to recognize that providing duplicative responses would be unduly 

burdeiisonie 

2. Irrelevant Reouests 

While material need not be specifically relevant to a iiiatter at issue in a 

proceeding in order to be deemed discoverable, material that is otherwise irrelevant iiiust be 

reasonably calculated to lead to the discovery of adiiiissible evidence in order to be deemed 

discoverable. Rule 1.280(b)(l), Florida Rules of Civil Procedure [emphasis added]. This simply 

iiieaiis thal there must be a readily apparent and “reasonably calculated” causal coiinectioii 

between the information sought and evidence relevant to the issues in tlie case. Caltlerbaiik v. 

Cazal-es, 435 So. 2d 377, 379 (Fla. 5”’ DCA1983). If tlie causal connection is not readily 

apparent, the party seeking discovery must point out the reasoning process using facts and 

inferences. A Arguments that irrelevant inquiries “tiiight” lead to evidence tlial would be 

relevant to tlie issues ol‘ a case, and that would be admissible, are insufficient. Id. In otlier 

[I‘L I 5 7  1061 1 12 
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words, it should not require a “leap of faith” to see liow the information might lead to other, 

relevant information. 9 

a. Requiring all of VCI’s Bills to Review 91 1 Surcharges is 
Overbroad in Scow and Not Reasoiiablv Calculated to Lead to the 
Admissibility of Discoverable Evidence. 

Specifically, Interrogatories 2, 30, and 32, as well as POD 

Requests I and 10, are 1101 likely to lead to the discovery of admissible evidence on tlie 91 1 issue 

for the following reasons: 1) VCI has admitted overcliarging customers the 91 1 surcharge; 2) 

VCI lias submitted to Staff a spreadslieel disclosing tlie number of customers who overpaid the 

91 1 surcharge and the aiiioLiii1 or tlie overcharge; 3) VCI submilled a plan for refiiuncling or 

crediting tlie customers who overpaid and 4) VCI responded in  Interrogatory No. 14 that the 

company has coiiipeiisated custoiiiers who overpaid the 91 1 fee. The 91 1 issue has been 

resolved and no fiirtlier discovery is warranted. There is no rational basis for a discovery inquiry 

of this magnitude regarding an issue upon which VCI lias already conceded culpability. 

This is & an issue upon which VCI lias offered a vigorous 

defense; thus, tlie scope of the request should be more appropriately tailored to confirming that 

VCI lias satisfactorily resolved the issue. If this tribunal deteriiiiiies review of VCI’s bills is 

necessary to verify that VCI has corrected the surcharge amount, Prosecutorial Staff can surely 

cletermine this fact by examining one or two recent bills for each county where VCI’s cusloiiiers 

reside. 

Fiit-!lneriiinre, reqiicsts for irrelevant infortnation and things, and requests that are uitreasotiably expaitsive i n  inature 
tniay be so bitrdensoiiie as to coiistitiite a deparlure hoin tlie essential I-equiremeints o f  tlie law causing irreparable 
iiijury mid iniay be qitaslied on appeal. Life Care Ctrs. o f  Am, 948 So. 2d at 832-833. 

9 
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b. No Causal Connection I-Ias Been Established to Warrant 
Production of All of VCI’s Bills on the Late Payment Charge Issuc 

These same requests are also not likely to lead to the discovery o r  

adtiiissible evidence on the late payment charge issue, nor has any causal connection been 

established. For instance, only oiie VCI customer has coiiiplained to tlic Coiiuiiission that he 

was incorrectly assessed a late payment fee, and that customer is on record adiiiitting that his 

payments were made after the payiiieiit due date. Exhibit S.12-A LO the Direct Testimony of 

Stanley Johnson. While Prosecutorial Staff has alleged that VCI has incorrectly charged other 

cListomers,” Proseculorial Staff has thus h r  refused to provide VCI with identifying inforiiiation 

for those customers and such information should have been produced in response to VCI’s public 

records request.” As a result, VCI is unable to investigate Staff‘s allegations, clear the 

company’s name, or alternatively substantiate the allegations.’* On the basis of deiiiiiiiiiiis 

complaints of record and the stateineiits of uiiiiaiiied soitrces and iiiidisclosed facts, Prosecutorial 

Staff “thinks” that VCI is charging a late payment fee incorrectly. Prosecutorial Staff is, in 

essence, seeking information that “iiiight” lead to relevant evidence without establishing any 

causal relatioiiship. In other words, Prosecutorial Staff is on a “fishing expedition,” which, as set 

I n  StaK lias iiever iiiroriiied VCI 01 (lie exact number o f  customers i t  surveyed who claimed incorrect late payiiieiit 
lee billing. 

VCl’s public records requesl subiiiitted to Llie Coiiiiiiission on Febroary 7, 2008, requesled, iii pertiiieiit part, a l l  
docuiiicnts regarding coliiplaiiits by Florida consuiiiers against VCI, al l  docuiiients relied tipon by StalTiii i i iakii ig its 
allegations in the PAA, and al l  docuiiieiits by atid between Stafr and third-parties. As VCl’s ciistoiiiers are third- 
pal-ties, Star1 l ias alleged iiicoi-irect assessineiit o f  late fees, and a cusloiiiei-’s statement concerning a billiiig error 
would be considered a coinplaint, VCI should have received any atid all documentation about these allesed 
custoiiiers, i i icluding staff notes and e-mails, in response to the public records request. 

“111 addition to subs~u t~~ io l  evidence to suppoit a license revocation, the cases require that the accusation state wi l l i  
specificily Llie acts complaiiied of, to allow the licensee a fa i r  cliaiice to prepare a defense.” Davis v. Deut. of Prof. 
&, 457 So. 2d 1074 (Flu. 1” DCA 1984), ciling Hickey v. Wells, 91 So.2d 206 (Fla. 1957). 

I 1  
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forth herein, is ii~appropriate.’~ 

provide this information. 

Thus, tlie Order erred as a matter of law in compelling VCI to 

If the Commission determines that some amount of information or documents sought by 

Interrogatories 2,  30, and 32, and POD Requests Nos. 1 aiid I O  are responsive oil the late 

payment issue, the scope of the request should be narrowed significantly. Prosect~torial Staff 

should likewise he ordered to produce identifying information about those customers it believes 

have been mischarged by VCI, as should have done pursuant to the public records request. 

C. Other iiielevant requests 

In several instances, Proosec~itorial Staff provided no rational 

explanation regarding thc likelihood discovery sought would lead the discovery of adiiiissible 

evidence. Consequently, the Order errs in relying on Prosecutorial Staffs arguments in 

compelling responses. Specifically, Interrogatory No. 6 and Request Nos. 8 and 10 seek a list of 

VCI’s payments to ATT-Florida for service and corporate income tax returns for reconciliation 

with VCI’s regulatory assessment fee form as well as information aiid docunients regarding 

VCI’s FTRI paynie~its.‘~ Neither VCl’s regulatory assessment fees nor VCI’s FTRI payments are 

at issue in this proceedi~ig.’~ 

Similarly, Interrogatory Nos. 11, 29(a), 35 and 36 and Request No. 9 seek information 

about VCI’s operations in states other than Florida, as well as documents aiid information filed in 

I’ h a t  p. 8. 
l 4  In  addition, VCI should iiot be coinpelled to comply with Request No. 10 because docu~iieil ls produced pursuant 
Lo VCl’s ptiblic records request demoiistrste l l ia l  Staff requested and received directly fiom tlie FTRI administrator a 
report of VCl’s paylimits to l l i is  Fund aiid otlier documents. Because Stair lias this iiiformation already in its 
possessioii and can easily obtain this information directly from lhe FTRI, VCI should not be cotiipelled to produce 
tliese documelits. 
I’ FurLlierinore, iii tliis coiiigliaiice proceeding in wli icl i VCl’s ETC designation and certificate are at stake, 
fiiiidaiiiental principles of fairness and due process would prevent Prosecutorial Staff froin bringing any additional 
charges at this point i n  the proceeding without significant modifications to tl ie schedule to allow VCI a full and 
adequate oppoi-tunily to respond to said charges. An agency cannot find a defendant in violatioll 011 811 issue no1 
charged iii the original complaint against tlie defendant. Willner v. Deut. of Prof. Re&, 563 So. 2d  805 (Fla. I” 
DCA 1990). 
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a11 FCC proceeding regarding ~ 1 ’ s  operations in states other tila11 Florida. V C I ’ ~  in 

states 0 t h  t l m  Florida are not at issue in this proceedi~lg and this Co1iiliiissio11 has llo 

jurisdiction to inquire into V U ’ S  operations in states other than Florida. 

In addition, Interrogatory No. 9 and Reqiiest No. 7 request documents ant1 infor~imtion 

regarding VCI’s business relationships with third-parties who have stlpplied or are st~pplying 

VCI with eqtiipnient or services. The quality or quantity of VCI‘s provision of service to its 

customers is not an issue identified in th is  proceeding. It was certaillly not called into question 

in the Commission’s PAA Order that initiated this proceeding. Furthern~ore, as is discussed 

below, the Conimission is without jurisdiction to inquire into the details of V U ’ S  business 

relationship with any third-party. 

Interrogalory No. 34, which seeks information about VCI employees and subcontractors 

also slio~ild have been rejected on these same bases.I6 The inforiiiation sought is not relevant or 

reasonably calculated to lead to the discovery of admissible evidence because the quality of work 

or the type of work perfornied by VCI’s eniployees is not at issue. F~irthermore, VCI eniployees 

are not parties and no employee other than Stanley Johnsoii is a witness in this proceeding. 

Prosecutorial Staff identified no causal relationship between this information and any issue in 

this proceeding. Instead, Prosecutorial Staff luniped this Interrogatory under its general 

argume~it that essentially says, all roads lead to Lifeline and Linkup issues. See. Motion at p. 3. 

It is simply unialhomable how infonuation about VCI’s employees and subcontractors can 

possibly lead to relevallt, admissible inl‘ormation about VCI’s provision of Lifeline and Linkup 

services. 

I 6  The Cotiitnission’s itiqiiiry into VCI etiiployee fitticlions is directly related to VCl’s operations as a i l  ETC and 
will be addressed in VCl’s inotioii to dismiss. The fact that VCI provided limited infortnatioii about its employees 
post-audil does not t-equire VCI to provide additional infortnation. Subject matter jiirisdiction cntitiot be waived. 
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Finally, as to Interrogatory Nos. 2 and 32, these requests demand information about VCI 

customers’ discoiuiect dates. Again, in the context of this proceeding, the requests are simply 

irrelevant, and tinlikely to lead to the discovery of atliiiissible evidence as to ally issue identified 

in the Order Establishing Procedure. There is no itlentifiable causal relationship between the 

information sought and nlatters at issue, and one must stretch the imaginatio11 to come up with a 

rational relationship. These requests are simply iilrther casts o f  the fly in Prosecutorial Stafrs 

ongoing fishing expedition, and as such, should have been rejected by the Prehearing Officer. 

i 

! 

Without benefit of VCl’s arguiiients addressing these Discovery Requests, the Prehearing 

Olficer accepted Prosecutorial Staff’s assertions as to the relevance of Interrogatory Nos. 2, 6, 8, 

j 9, IO,  1 l(a), 29, 32, 34-36, and 39, and POD Requests Nos. 7 and 9. As a direct result, the Order 

Granting Motion was in  error as a matter offact and law for the reasons set forth herein. i 
I 
! AUTHORITY 

C. DISCOVERY BEYOND THE SCOPE OF THE COMMISSION’S INQUIRY 
i 

Staff Interrogatory Nos. 4, 5 ,  6 ,  7, 8, 9, 10, 15-31, 34, 38 and 39, as well as POD 

Nos. 2, 3, 7 and 9 seek, M e r  din. ,  copies of ATT-Florida bills to VCI, the number of lines 

purchased under a private contract with ATT-Florida, and details of the ongoing operations 

belweeii VCI and ATT-Florida and VCI and other third-parties, including the USAC.I7 These 

Discovery Requests seek information that is beyond the reach of the Co~iiinissioii’s inquiry, and 

thus, the information sought is not relevant nor is i t  reasonably calculated to lead to the discovery 

of admissible evidence. As such, the Prehearing Officer erred in compelling VCI to respond to 

these requests. 

VCf’s objection3 IO Interrogatory No. 6, request for payments made to ATT-Floi-ida are addressed above to the 
extent (hat it relates to VCl’s reporting of regulatory assessmelit fees. 
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1. The Legislature Has Passed No Law Authorizing the Commission LO 

Regulate ETCs. Incluirv into VCI's ETC Operations are Bevond tlie 
Scope of the Coiiuiiission's Insuirv Authority. 

First and foremost, the Commission's jurisdiction is prescribed by (lie 

Florida Legislature. As set forth in  Florida Public Sei-vice Commission v. Brvsoli, 569 So. 2d 

1283, 1254-1258 (Fla. 1990): 

The PSC has the authority to interpret the statutes that e~lipower it, including 
Jurisdictional statutes, and to make rules and to issue orders accordingly. PPV 
Venlums, Inc. 1). Nichols, 533 So. 2d 281 (FIR. 1988). It follows that the PSC 
must be allowed to act when it has at least a colorable claiiii that the lnatter under 
consideration falls within its excliisive jurisdiction as defined by statute. 

However, an "[~]dministrative agency has only such power as expressly or by 

necessary implication is granted by the legislative enactment." Charlotte County v. General 

Developiiient Utilities. Inc., 653 So. 2d 1081, 1082 (Fla. 1'' DCA 1998); State, Department of 

Etiviroluiieiitai Regulation v. Falls Chase Sliecial Taxing District, 424 So. 2d 787, 793 (Fla. 1" 

DCA 1982).'* A reasonable doubt as to a power that is being exercised by the I'SC must be 

resolved against such exercise. Lee Co~iiity Electric Cooperative. Inc. v. Jacobs, 820 So. 2d 297 

(Fla. 2002); City of Cape Coral v. GAC Utilities, 281 So. 2d 493, 496 (Fla. 1973); and 

Bridge Co. V. Bevis, 363 So. 2d 799 (Fla. 1978).j9 

Specilically, nothing in Chapter 364 approximates Federal law regarding ETC 

operations, autliorizes the Commission to adopt rules similar to, or permits the Commission to 

Siinilarly, in speaking lo the powers of federal agencies, tlie U.S. Supreine Curl lias explained that: , I  

An agency may not conter power 0pon itself. To permit an agency to expand its power in h e  race 
oFa congressioiial i i ini lat ion on its jurisdiclion would be to grant to tlie agency power to override 
Congress. This we are unwill ing and unable to do. 

Louisiana Public Service Coininissioii v. FCC, 476 U.S. 355, 374, 375 (1986). 

I' For instance, tlie PSC was found not to liave authority to address a privale contractual matter in Teleco 
Coiiiinunicalioiis Co. v. Clark, 695 So. 2d 304, 309 (Fla. 1997). 

( ~ ~ i 5 7 1 0 6 . i )  18 
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enforce the FCC's universal service rules relied up011 by ProsectItorial Staff as tile basis for 

ProsectItiol1 of this matter. A state agency is siliiply not authorized to take adlllillistrative action 

based L W I 1  federal statutes. Curtis v. Taylor, 648 F.2d 946 (5'" Cir. 1986). State agellcies ouly 

can act pursuant to federal law if the federal law contemplates that the state agency will act and 

there is a specific state statute allowing the state agency to take action. Louisiana Public Service 

Commission v. FCC, 476 U.S. 355, 374, 375 (1986). The Telecommunications Act of 1934, as 

ainended, of which the Universal Service provisions are a part, is a jurisdictional scheme referred 

to as "cooperative federalism," whereby Congress specifically designated roles for the FCC and 

Tor state coiiuiissions. & MCI Telecoiiimunicatiolis Corp. v. BellSouth Telecoiir~~~~i~iica~ions,  

- Inc., 112 F. Supp. 2d 1286; qfiniied by 298 F. 3d 1259 (1 1"' Cir. 2002). 

In this instance, Congress did not designate a role for the state commissions with 

regard to regulation of ETCs, including auditing and enforcing FCC uiliversal service rules, 

regarding application for and disburseiiieiits fro111 USAC under the Low-Income Program, nor 

did the Florida Legislature enact a law authorizing the Coiiuiiissioii to do so. More than a 

reasonable doubt exists as to the Commission's authority to inquire into these matters. TIILIS, 

Prosecutorial Staffs pursuit of information I-egarding VCI's compliance with Federal Rules 

reaches beyond the scope of the Commission's authority, and consequently, beyond the scope of 

discovery as provided in Rule 1.280, Florida Rules of Civil Procedure, and Section 364.183, 

Florida Statutes. 

2. uire 1nto the VCI's Private 
Business Relationshius with Third-Parties. 

Furtliennore, the Coi~unission cannot unilaterally inquire into the 

mechanics of the business relationship between a competitive carrier and its uiiderlying carrier. 

These parties' business relationship is governed, lirst, by the provisions of an interco~inectioli 
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agreeI1lellt. Section 364.162 F.S. grants the Comtnission authority to arbitrate disputes betweell 

parties to an interconnection agreement, if tlie parties camiot agree to the ter111s within 60 days 

and if the parties petition the Conuiiission. The Conuiiission also is authorized to arbitrate 

interconnectioii agreelxeiit disputes, if the parties so request, after the interconnection ;igreement 

is approved.” 

In  this case, VCI’s intercoiuiection agreement with ATT-Florida has been 

approved by the Commission and neither party to that agreement has requested arbitration. The 

fact is that once an intercoimection agreement is approved, the ongoing implenientation of the 

agreement and business operations of the parties in  accordance with that iigreenient is akin LO a 

private contractual arrangement, and is not subject to Coiiuiiission general jurisdiction or 

oversight. 

Furtherinore, this Coiii~~iission also has no authority whatsoever to inquire into business 

operations conducted p~irsuant to private contract, such as tlie local wholesale agreement or 

private contracts entered into between VCI and other tiiird-parties. 21 

In SULI~, this Co~iimission has not been granted authority to unilaterally inquire into the 

details of VCI’s private business relationship with ATT-Florida and has no authority to inquire 

into VCI’s business relationships with other-third parties. Thus, the Commission has no 

authority to compel the production of documents concerning those relationsliips. 

3. As Jurisdiction is at Issue, the Discovery Order is in  Error. A Motion to 
Disniiss Cor Lack of Subiect Matter Jurisdiction May be Bro~ i~ l i t  at Any 

While jurisdiction is, in fact, a specific issue identified for resolution on 

[he Tentative Issues List attached to the Order Establishing Procedure, VCI has never comniit(ed, 

2o Fla. Stat. Section 364.162. 

Service Coinmission, 496 So. 2d 116, 118  (Fla. 1986). 
See, e.g., Teleco Communications Co. v .  Clerk, 695 So. 2d 304 (Fla. 1997) iiiid Uiiiled Tel. Co. of Fla. V. Public 21 
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nor was it asked, to refrain from sceking resolution of the jurisdictional question prior to lIearillg, 

In fact, VCI does intend to seek resolution of the jurisdictional questiou prior to hearing. Thus, 

the Discovery Order is in error to the extent that it colilpels discovery over the jurisdictional 

argtiments that have been plainly raised 011 the basis that jurisdiction is an issue in  the 

proceeding. 

The fact of the matter is that the Commission is without jurisdiction to 

interpret aod enforce Federal rules pertaining to Lifeline; consequently, Prosecutorial Staff has 

no right to discovery on these subjects. In pronounced support of this argument is the plain 

language of Section 364.183, Florida Siatutes, which syecifiiciilly says that the Coiiiiiiissioii shali 

have access to docuiiieiits and records "reasonably necessary for the disposition of inalters 

the commission's iurisdiction." [emphasis added]. 

Furthennore, to the extent that any weight has been given in the Order to 

assertions by Prosectitorial Staff that a Motion or Petition on the jurisdictional question should 

Iiave been raised prior to issuance of the Order Establishing Procedure, VCI emphasizes that 

Florida law is clear that jurisdiction can be raised at any time and may be properly asserted in a 

motion to dismiss. Presentation of the question need not be 

posed at time deeiiied convenient by Prosecutorial Staff. 

22 Fla. R. Civ. P. 1.140(b). 

'' As coricisely set forl l i  i n  In  re: D.N.l-I.W., 955 So. 2d 1236, 1238 (Fla. 2"" D C A  2007): "Subjecl iiialler 
jurisdiction - the 'power or the trial coiirt to deal will1 a class of cases to which a pmticular case belongs' - is 
conrerred upon a coiirt b y  constitution or by statute." Stronlnlen v. Stroinmen, 921 So.2d 176, 179 (Fla. 2d D C A  
200G) (quoting Cvnnii idiam v. Standard Guar. Ins. Co., 530 So.2d 179, 181 (Fla. 1994)). Parlies caiiiiot agree to 
jurisdiction over the subject matter where [none exists, and the defense of lack of subject matter jurisdiction cai be 
raised a t  any time. Cunniiidiain, 630 So.2d at 181; Slrommen, 921 So.2d at 179; Roble v.Ruble, 884 So.2~1 150, 152 
(Fla. 2d D C A  2004). " A  trial court's lack of sub,ject malier jurisdiction makes its judgments void. . . . I '  Stroiiiiiien, 
927 So.2d at 119. Furtherinore, "subject matter jurisdictioo cannot be waived or conferred upon a court by cansent 
or agreeiiieiil or t l ie  parties." Williaiiis v. Starnes, 522 So.2d 469, 471 (Fla. 2d D C A  1988). 
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TO the same point, VCI also notes that this proceeding has been scheduled 

on an  uiiusually expedited time kame. This was certainly ~ ~ o t  delle at VCl’s urging. 

Consequently, any delay that may result from VCI’s anticipated filing of a Motioli to Dismiss for 

Lack of Subject Matter Jut-isdiction, or any similar federal court filing, is unavoidable in  the 

context of a schedule that already has little room to spare and should not be interpreted as being 

interposed siiiiply for purposes of delay, as suggested by Prosecutorial Staff at Footnote 7 to its 

Motion. Any 1-eliance on these assertions by Prosecutorial Staff by the l’reheaing Officer is 

rendering his decision to compel discovery over the jurisdictional objections is in error both as a 

matter of law and offact. 

For all these reasons, the Discovery Order as it relates to Staff 

Interrogatory Nos. 4, 5 ,  6, 7, 8, 9, I O ,  15-31, 34, 38 and 39, as well as POD Nos. 2, 3, 7 and 9, is 

in error to the extellt that it apparently accepts Prosecutorial Staffs assertions that jurisdiction is 

a xilatter for hearing and should not bar discovery of this information. 

D. INFORMATION SUBJECT TO WORK-PRODUCT OR ATTORNEY-CLIENT 
PRIVILEGE. 

Staffs Interrogatory Nos. 11, 12, 13 and 33 as well as Request No. 9 seek 

dociiiiieiits and inlbrmatioii protected by the atloriiey work-product doctrine and/or the attoriiey 

client privilege. As such, this information is not discoverable. Thus, in  accordance with the 

Prehearing Officer’s directive in the Discovery Order at page 2, VCI hereby specifically sets 

forth its arguments regarding these assertions of protected information aiid described the 

information at issue. 

Florida Rule of Civil Procedure 1.280 states, in pertinent part 

Parties may obtain discovery regarding any matter, not 
privileged.. . . ...[ A] party may obtain discovery of documents aiid 
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tangible things otherwise discoverable under stibdivisioll (b)( 1)  of 
this rule and prepared in anticipation of litigation or for trial by or  
for another party or by or for that party’s representative.. .ooly 
~lpon a showing that the party seeking discovery bas lleed of the 
malerials in the preparation of the case and is unable without 
undue hardship to obtain the substantial equivalent of the Illaterials 
by other means. ... Without the required showing a party 11iay 
obtain a copy of a statement concerning the action or its silbject 
matter previously made by that party. 

Tlie work product doctrine encoinpasses fact work product, i .e.,  information 

relating to a case and gathered in  anticipation of litigation, and opinion work product, i.e., the 

attorney’s mental impressions, conclusions, opinions and theories. Fact work product is 

discoverable upon a showing of need and undue hardship, but opinion work product is not 

subject to discovery. S. Bell Tel. & Tel. Co. v. Deasoii, 632 So. 2d 1377, 1384 (Fla. 1994). 

The attorney-client privilege protects fiom disclosure confidential 

coiiiiiiunications made by an attorney in rendering legal services to a client. Id- at 1380. 

Communications between a corporate attorney and a corporate employee who personifies the 

corporation are protected by attorney-client privilege. A corporate eiiiployee 

personifies the corporation if he is in a position to control or take a substantial pa-t in a decision 

about an action an attorney may advise the corporation to take. Tlie Coinmission is not 

entitled to unfettered access to a regulated company’s confidential colliiiiuiiications. Id- at 1382. 

Where a party seeks to abrogate a privilege claim, that party bears the burden to prove facts that 

would make an exception to the privilege applicable. Eight Hundred. Inc. v. Fla. De$t or  

Revenue, 837 So. 2d 574, 576 (Fla. lSL DCA 2003). 

Id- at 1381. 

Specifically, Interrogatory No. 11 and Request No. 9 seek specilk docullleiits and 

infomiation conceriiiiig VCI’s participation in an FCC proceeding. This inforniatioii is protected 

by the attorney-client privilege and work-product doctrine and, thus, is not subject to discovery. 
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111 Interrogatory No. 11, Prosecutorial Staff seeks information concerllillg legal 

advice pd fe red  by VCI’s attorney to the corporation in an ongoing adlllitlistrative proceeding. 

Revealing this information would disclose VCI’s attorney’s mental impressions, conclusions, 

opinions and theories of this case. Coiiiiiiuiiicatioiis between an attorney and client with respect 

to an ongoing proceeding are protected from discovery pursuant to the attorney-client privilege. 

VCI’s opinion work product similarly is not discoverable. 

i 
~ 

i 

~ 

I 
I 

Request No. 9 seeks copies of documents filed in response to the FCC’s inquiries 

in that ongoing proceeding concerning VCI’s operations in states other than Florida.23 Because 

all responsive documents filed with the FCC were prepared in anticipation of litigation or triai, 

these documents constitute attorney work-product and are protected from disclosure thereby. 

Further, to the extent tlie FCC does not permit the public to inspect aiid copy VCI’s filings, these 

documents are subject to the confidentiality rules of another tribunal and not subject to 

discovery, In  tlie Motion, Prosecutorial Staff did not make the required showings of “need” for 

~ 

! 

! 

~ 

I 

! 

! these documents and “undue hardship.’’ 

Similarly, Interrogatory Nos. 12 and 33 seek information concerning actions taken i I 
’, 

by VCI in relation Lo its case in this proceeding. This information is protected by the Attorney- 

Client privilege, as well as the attorney work-product doctrine. In this request, Prosecutorial 

Staff requests infortnation regarding legal advice with respect to this case and that would 

disclose VCI’s counsel’s iiiental impressions, conclusions, opinions aiid theories of this case. 

VCl’s opinion work product is protected from disclosure; thus, the Motion on this point should 

have bceii denied. 

VCI has addrcssed tlie relevance of infortnation sought iii Request No. 9 aiid whether such illformation is 23 

treasonably calculated to lead to discovery of admissible evidence elsewhere in this Response. 



Exhibit RJC-29 (Page25 of 31) 

~~Os~clitOrial  Staff also seeks inforination, in Interrogatory NO. 13, that would 

disclose whether and from whotu certain iiiforiiiatioll has been obtained by VCI in preparation 

for this case. This information is protected from disclosure by the work-product doctritle in that 

i t  seeks information pertinent to the strategy, timing, and related llleiltal iillpressions of VCI's 

counscl i n  preparation for hearing. Thus, the Order errs in compelling a respollse that elltails the 

disclosure of privileged inforiimtion. 

In  accordance with the Prehearing Ol'ficer's direction on pages 2 and 3 ofthe 

Discovery Order, VCI has fiilly set forth its assertions of privilege, and respectfully asks that the 

Commission accept ihese asseriions and not seek io further compel responses to this discovery. 

To do so would constitute a mistake of law and reversible error susceptible to an iiiterlocutory 

appeal. 

V. Conclusion 

For all the foregoing reasons, VCI respectfully requests that the Coinmission grant VCI's 

Motion for Reconsideration of Order No. PSC-08-0258-PCO-TX to the extent that it seeks to 

compel VCI to respond to Interrogatories 1 - 13, 15 - 36, 38 and 39 and POD Requests NOS. 1 - 

10. To the cxteilt the Discovery Order allows VCI to more fully explicate its objections based 

up011 privilege, VCI has now done so aid respectfiilly asks that these be accepted and that VCI 

no longer be compelled to rcspond to Interrogatories 11, 12, 13, aiid 33 aiid POD Reqiicst No. 9. 

[SIGNATURE NEXT PAGE] 
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Kcspcctftilly submitted this 2nd day of May, 2008. 

Regulatory Attorney 
VCI Company 
2228 S. 78"' Street 
Tacoma, WA 98409-9050 
Telephone: (253) 830-0056 
Facsimile: (253) 475-6328 
Electronic mail: staceyk[~vcicomi,aiiy.com - 

Beth Keating 
Akerinan/Senterfitt, Attorneys at Law 
106 East College A x . ,  Suite 1200 
?'allahassee, FL 32301 
Telephone: (850) 521 -8002 
Facsimile: (850) 222-0103 

Ailorneys,for. I4lnir.e Conzmunicntions, Inc 
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ATTACHMENT 1 

AFFlDAVIT OF STANLEY JOT-WSON 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigatic~n of Vilaire I DOCKET NO. 080065-TX 
Coiiitiiunications, Inc.’s eligible 
telecomm~~nications carrier status and DAI‘ED: MAY 2, 2008 
competitive local cxchangc company 
certificate status in the Stak of Florida. 

AFFIDAVIl OF STANLEY JOHNSON IN SUPI’ORT OF 
VILAIRE COMMIJNICATIONS. INC ’S MOTJON FOR RECONSIDERATION 

1, Staiiley Johnson, President of VCl Company, doing business in Florida as Vilaire 

Comiiiiiiiications. Inc., depose and state the following: 

I .  VCI Company is comprised of 13 employees located at the company’s 

headquarters, 2228 S. 78“’ Street, Tacoma, Washington, 98409-9050. VC1 provides local 

exchange service in 9 states including Florida. 

2. Upon receipt of Staffs Request for Production No. 1 and liiterrogatory No. 2, I 

estimated the number of dociuiients involved, the availability ofslaff to be assigned to the 

project and estimated the time that staff would spend in coinplying with these requests. 

3. I estimate that VCI has issued between 18,000 and 25,000 bills to Florida 

consumers since June 2006. 

4. VCI’s computer system will not perinit the download of customer bills in 

electronic format. Bills are generated by the system to be printed out on paper only. 

5 .  To produce bills in electronic format, VCI staff would be required to print out 

papcr bills, scan these bills in  portable document format onto a computer and download thein 

onto compuler disks. The process of doing so is labor intensive and time consuming. 
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6. I estimate that it will take VCI staff a mini~num of one week to print out and 

organize the bills. I further estimate it will take three to four weeks for slaff to rcview each bill 

and input the information required in Interrogatory No. 2 into an excel spreadsheet for review by 

Staff. 

7. My staffs core business functions include serving VCI’s customers in 9 states, 

resolving customer complaints, interacting with underlying carrier staff to facilitate delivery of 

service to ciistoiiiers, accounting functions such as posting customer payments for service and 

asseinbliiig arid iiiailitig bills to VCI’s current customers. 

8. Assigning staff to print-out or scan the number of hills in POD No. 1, organize 

and review them, and create an excel spreadsheet of the information required in Interrogatory 

No. 2 , will distract staff fi.0111 their iiortnal duties and interfere substantially with the company’s 

core busiiicss fuiictioiis, to the detriment of VCI’s business. 

9. It was my hope that Staff would agree to the production of a raiidoiii sainpliiig of 

hills, as audit staff did during the Comiiiission audit conducted between September and 

November 2007. Staff, however, did not disclose the possibility of reducing the scope of POD 

No. 1 to four (4) months rather than eighteen (1 8) iiiontlis until filing the Motion to Compel. 

10. Reducing the number of documeiits requested and refilling the scope of the 

analysis necessary on those documents will facilitate VCI’s ability to comply with Stafl’s 

discovery requests in a reasonable iiinount of time in a iiiaiiiier greatly reducing the burden on its 

staff as well as the negative affect such the effort of compliaiice would have 011 VCl’s core 

business 

[SIGNATURE NEXT PAGE] 
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Respectfully subinitted this 2"" day of May, 2008 

Stanley Iohnson, President 

AFFIDAVIT 

STATE OF WASHINGTON 1 

COUNTY OF PIERCE 1 
1 ss: Tacoma 

\ 

I hereby certify that on this 2"" day of May, 2008, before me, an officer duly authorized 

in the State and Coiinty aforesaid to take acknowledgments, personally appeared 

Stanley .lohnson , who is personally known to me, and who acknowledged before me that the 

information provided by him in the Affidavit of Stanley Joluison in Support of Vilaire 

Communications Inc.'s Motion for Reconsideration is true and correct to the best orbis personal 

knowledge. 

IN WITNESS WHEEOF,  I have hereunto set my hand and seal in the State and CoU11ty 

set forth above as of tlus 2nd day of May, 2008. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the Coregoing Notice has been 
served via Electronic Mail* to the persons listed below this 1st day of May, 2008: 

Lee Eng Tan, Senior Attorney* 
Florida Public Service Collunission. 
Office ofthe Geiicral Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
LTan@psc.state.fl.us 

Adam Teitzliian, Supervising Attorney* 
Florida Public Service Commission, 
Office ofthe General Counsel 
2540 Shuiiiard Oak Blvd. 
Tallahassee, FL 32399-0850 
ateitzma@psc.state.fl.us 

Beth Salak, DirectorKoiiipetitive Markets at- 
Enforcement* 
2540 Shumavd Oak Blvd. 
Tallahassee, FL 32399-0850 
bsalak@psc.state.fl.us 

Regulatory Attorney 
VCI Company 
2228 S. 78"' Street 
Tacoma, WA 98409-9050 
Telephone: (253) 830-0056 
Facsimile: (253) 475-6328 
Electronic mail: stace~k~,vcicoiiiuanv.com ~ 
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FLORIDA GROSS 
OYEUTINC REVENUE 

I w-?cJq 
INTRASTATE REVENUE 
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VCI Conferencc Call 
January 9,2007 
Post-Audit Discusslon Questions 
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Redacted 

Toll Limitation Service 

1 .  According to the staff audit, VCI incurs a AT&T iron-recurring TLS cost of $= after 
the resale discount, and a AT&T recurring TLS cost of $= after resale discount per 
month per customer. 

a. Arc these costs incurred from ATKtT for eaclr Lifeline customer, both Resale and 
UNE? 

b. The VCI response also states that VCI ehnryx Lifeline customers $= for TLS. 
How was this figure calculated? 

2. How is the reimbursement of TLS handled? Does AT&T provide a credit to VCI for 
TLS? 

Customer Invoices 

3. All customcr invoices provided the auditor are for $=which includes a $1 late fee. 
Do all of VCI's customers pay late and incur the $1 fee? 

All customer invoices provided the auditor show a $ 0 . 1  state 91 I fee. How was that 
number calculated? 

How is the 91 1 fee administratively handled? Does ATKrT pay the counties the 91 I fee 
for VClY 

4. 

5. 

6. How does VCI handle the Florida Relay surcharge'! Does VCI bill customers for it? 
Does AT&T pay it for you? 

Seven of the customer invoices have telephone numbers with area codes not assigned to 
Florida. They are either Canada, Michigan, Texas. seneral purpose or not assigned area 
codes. Please explain. 

7. 

8. The vast majority of telephone numbers on the invoices are either disconnected nun*rs 
or businesses. Please explain. 

2 
,-:' 93 u" 
1.. . 4 z 

Lifeline .,~. 3i- - 
. . " > E  

i w  0" 

w -= 
.. '. 5- 
(.. . .  $2 

v, 
.. . 

9. 22 

I O .  What is the present number of Lifeline UNE custoiners'! Lifeline Resale customers'?:; c3 c; 
y 0- 

11. Is VCI aware o f  any duplicate reimbursements received for Lifeline and Link-Up dhe r  
than what our auditors discovered? 

Does AT&T provide VCI a credit for resale Lifeline customers? *..a 

3 ;I3 



VCl Conference Call 
January 9,  2007 
Post-Audit Discussion Questions 
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Redacted 

Link-Up 

12. I t  is our understanding that VCI’s connection char e is $= minus the $a 
reimhursement from the universal service fund or $ g payable over 12 months. 
What does AT&T charge VCI for a hook-up charge? 

Does AT&T provide VCl any credit for the connection charge of  Lifeline customers? 13. 

Advertising 

14. VCI provided audit staff with invoices of advertising costs for Florida. Are there copies 
of  the TV ads available? Is Lifeline and Link-Up mentioned in the ads or are they 
general VCI ads? 

General 

15. Since becoming an ETC in Florida, has VCI provided Lifeline service using a 
combination of resale and UNE lines for each month i t  was an ETC? 

16. Were there any months that VCI provided Lifeline service as strictly a reseller? 
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Not i n  scrvicr 
Disconnected 
Ilisconnected 
Disconnected 
Discm~~irctrd 
Not is service 
Nut in seivicc 
Disconnected 
Disconnected 
Disconnected 

Voicemail 
Disconnecte 
Disconnected 
Not in service 
No answer 
Disconnected 
Not i n  service 
Busy 
Not in service 
Disconnected , 
Disconnected 
Discoimected 
Disconnected 
Disconnected 
Never been with VCI 
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BEFORE THE FLORIDA PIlSLIC SERVICE COMMISSION 

In re: Investigation of Vilaire 1 DOCKET NO. 080065-TX 
Communications, Inc.‘s eligible 
telecommunications carrier status and DATED: MAY 5,2008 
competitive local exchange company 
certificate status in the State of Florida. 

STAFF‘S RESPONSE TO VILAIRE COMMUNICATIONS. INC.‘S 

MOTION FOR RECONSIDERATION OF ORDER GRANTING MOTION TO COMPEL 

AND REQUEST FOR ORAL ARGUMENT 

Pursuant to Rules 25-22.060 and 28-106.204, Florida Administrative Code (F.A.C.), 
Staff files this response in opposition to the Motion for Reconsideration of Order Granting 
Motion to Compel (“Motion”) filed by Vilaire Communications, Inc. (VCI) on May 2, 2008. As 
explained below, VCI fails to meet its burden to demonstrate a material and relevant fact or law 
that the Public Service Commission (“Commission”) overlooked or failed to consider upon 
issuance of Order No. PSC-08-0258-PCO-TX (“Order“), on April 25, 2008. In support thereof, 
Prosecutorial staff states as follows: 

Background 

On February 13,2008, the Commission issued Order No. PSC-08-0090-PAA-TX (“PAA 
Order”), which proposed the Commission rescind VCI’s Eligible Telecommunications Carrier 
(“ETC”) status and cancel VCI’s CLEC Certificate. In response, VCI filed a Protest of PAA 
Order PSC-08-0090-PAA-TX, issued 211 3/08, and Petition for Formal Hearing (“Protest”). An 
issue identification (“Issue ID”) was held between Prosecutorial staff and VCI, on March 13, 
2008, where 11 tentative issues were identified and agreed to. An Order Establishing Procedure 
(“OEP”) was issued on March 26,2008, setting out the procedure for the Section 120.57, Florida 
Statutes (F.S.), hearing requested by VCI. 

Prosecutorial staff served discovery to VCI on March 31, 2008. On April 7, 2008, VCI 
filed its Objections to Prosecutorial staff’s 1st set of Interrogatories (Nos. 1-38) and Production 
of Document Requests (Nos. 1-10) (“Discovery Objections”). VCI filed its Response to ;” 
Prosecutorial staffs discovery requests on April 15, 2008, serving responses to only four of ;: 
Prosecutorial staffs discovery requests. Prosecutorial staff filed its Motion to Compel VCI to ;. 
Officer issued an Order Granting the Motion to Compel on April 25,2008. 
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VCI’s Request for Oral Argument 

VCI’s Motion for Reconsideration was accompanied by a Request for Oral Argument. 
Given that VCl’s Motion for Reconsideration is insufficient on its face as a matter o f  law, 
Prosecutorial staff does not believe oral argument is appropriate. In addition, oral argument 
would not assist the Commission in rendering a decision. Based on the arguments set forth in 
VCI’s Motion, Prosecutorial staff believes VCI’s Request for Oral Argument is an attempt to 
argue the merits of its case. Consequently, Prosecutorial staff does not believe Oral Argument 
will aid the Commission in rendering its decision. Therefore, VCI‘s Request for Oral Argument 
should be denied. 

VCl’s Motion for Reconsideration 

VCI’s Motion for Reconsideration is nothing more than a shameless attempt to delay the 
ultimntc resolution of  this proceedhe. VCT erroneously asserts that the Preheating Officer based 
his Order on mistakes of fact and a misapplication of applicable law. In fact, in its Motion VCJ 
simply re-argues its Discovery Objections, and ultimately exposes its true intention to needlessly 
delay resolution in this matter. For this reason alone, VCI‘s Motion should be summarily denied. 

From the inception of the Commission’s investigation into VCI’s operation as an ETC 
and CLEC in the state of Florida, VCI has utilized delay tactics on several fronts, ranging from 
its reluctance to meet with Prosecutorial staff to its fiivolous objections to Prosecutorial staff‘s 
discovery requests. In its March 5, 2008, protest letter of the PAA Order, VCI requested that this 
docket be set for a “Section 120.57(1), F.S. hearing to resolve the disputed issues of fact and law 
identified herein, and to allow VCI a full opportunity to present evidence and arguments as to 
why Order No. PSC-08-0090-PAA-TX should be rescinded.” However, in its Motion, VCI now 
states that “VCI hereby provides notice to the Commission of its intent to file a motion, in due 
course, seeking dismissal of this proceeding on that ground, or in the altemative, abeyance 
pending resolution of the jurisdiction questions in Federal District Court under the concept that a 
motion to dismiss for lack of subject matter jurisdiction may be brought at any time.”’ 

First, as set forth in Prosecutorial staffs Motion to Compel, VCI should have requested 
that the Commission address jurisdiction as a threshold issue. Consequently, VCI incorrectly 
relies on this argument to support its objections to Prosecutorial staffs discovery requests. 
Furthermorc, VCI’s notice of its intention to file a Motion to Dismiss or Request Abeyance, 
while it seeks an appeal in Federal District Court is nothing more than that, a Notice of Intent. 
More importantly, an appeal to Federal District Court would surely fail because there has yet be 
a final agency action upon which to appeal. 

Rather than allow the Commission’s PAA order to become final, VCI chose to protest the 
Order and request a hearing. Thus, because the PAA Order did not bezome a Final Order, as a 

’ VCI M O ~ ~ O U  at 3. 

-. - 
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matter of law there have been no legal or factual findings by the Commission regarding VCI’s 
operations as an ETC or CLEC in the state of Florida. This was clearly a calculated decision by 
VCI. Since the issuance of the PAA Order, VCI has received $51,966.00 and $53,461.00 in 
universal service funds from USAC for March and April for Florida. Now, after failing to 
respond to Prosecutorial staffs discovery requests, VCI has stated its intention to file a Motion 
to Dismiss or a Request for Abeyance pending a future appeal to Federal District Court. At best, 
VCI’s Notice of Intent is a misunderstanding of applicable law and the status of this proceeding. 
At worst, it is a calculated attempt to delay resolution of this matter while it continues to receive 
funding from W A C  for its operations as an ETC in the state of Florida. Until the Commission 
issues a Final Order setting forth its factual and legal findings, an appeal to Federal District 
Court would surely fail due to a lack of ripeness. Ripeness is a justiciability doctrine designed 
“to prevent the courts, through avoidance of premature adjudication, from entangling themselves 
in abstract disagreements over administrative policies, and also to protect the agencies fiom 
judicial interference until an administrative decision has been formalized and its effects felt in a 
concrete way by the challenging parties.” Abbott Laboratories v. Gardner, 387 U S .  136, 148- 
149, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967); accord, Ohio Forestry Ass’n v. Sierra Club, 523 
U.S. 726,732-733,140 L. Ed. 2d 921, 118 S. Ct. 1665 (1998). In fact, Diamond Cab Co. et al., 
v. Wilbur C. King et al., 146 So. 2d 889 (Fla. 1962), a case cited by VCI in its Motion, sets forth 
that “[flor the purpose of judicial review the administrative process is completed upon the 
rendition of the final order. . .’” 

Prosecutonal staff does note that if VCI would like this matter addressed in Federal 
District Court, Prosecutorial staff would certainly not oppose VCI’s withdrawal of its Protest and 
Request for Hearing. Thus allowing the Commission to issue an Order consummating its PAA 
Order as a Final Order, which would then be ripe for review by a court of competent jurisdiction. 

Standard of Review 

A motion for reconsideration must identify a point of fact or law that the Commission 
overlooked or failed to consider in rendering the order. In re: Petition on behalf of Citizens of 
the State of Florida to require Promess Energy Florida. Inc. to refund customers $143 million, 
Order No. PSC-08-0136-FOF-EI, issued March 3,2008. In re: Petition for determination of need 
for electrical power plant in Taylor County by Florida Municipal Power Agency, JEA, Reedy 
Creek Imorovement District. and City of Tallahassee, Order No. PSC-06-1028-FOF-EU, issued 
Dec. 1 1 ,  2006, citing Stew& Bonded Warehouse, Inc. v Bevis, 294 So. 2d 315 (Fla. 1974); 
Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); Pinmee v. Ouaintance, 394 So. 2d 162 
(Fla. 1’‘ DCA 1981); and State ex. Re1 Javtex Realty Co. v. Green, 105 So. 2d 817 (Fla. 1” DCA 
1958). This is the “sole and only purpose” of a motion for reconsideration, m, 105 So. 2d at 
818. 

Prosecutorial StaBnotes that if the Commission were to entertain a Motion to Dismiss and appppriately timd that 
the Commission does not lack subject matter jurisdiction, Prosccufotial staff would strongly opgose a stay of this 
proceeding pending the outcome of an appeal in recognition of the potential harm to Florida rate payers if VCI 
continued to receive universal service funds and the alleged misapplication of late payment fees. 
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In a motion for reconsideration, it is not appropriate to reargue matters that have already 
been considered. Shenvood v. State, 1 I1  So. 2d 96 (Fla. 3rd DCA 1959); citing State ex. rel. 
Javtex Realty Co. v. Green, 105 So. 2d 817 (Fla. 1st DCA 1958). Reconsiderations granted 
based on re-arguing facts and evidence available to the Commission at the time the Motion to 
Compel was granted is a reversible error on appeal. Stcwart Bonded Warehouse, Inc. 294 So. 2d 
at 317-318. 

Staff does not believe that VCI has identified a point of fact or law that the Prehearing 
Officer overlooked or failed to consider in rendering the Order Granting Staffs Motion to 
Compel. Although VCI refers the Commission to the proper standard for granting 
reconsideration, VCI’s Motion fails to meet that standard. Rather, VCI simply re-argues its 
general and specific objections to Prosecutorial staffs discovery requests. 

In fact, VCI’s Motion reads more like a Response to Staffs Motion to Compel. A 
Response that VCI chose not to file a h  Advisory staff apparently notified VCI that it would 
need to file an expedited Response.’ As a result, VCI’s Motion is nothing more than a re- 
hashing of VCI’s objections to Prosecutorial staff s discovery and fails to identify any accurate 
information not already at the disposal for the Prehearing Officer to consider and reject. 
Accordingly, staff respectfully requests that VCI’s Motion for Reconsideration be summarily 
denied. 

lrrelevant or discoverv outside the scow of this proceeding 

Although staff believes that VCl’s Motion fails to meet the standard for reconsideration, 
staff feels compelled to respond to certain inaccuracies and allegations leveled against 
Prosecutorial staff. 

Prosecutorial staff takes great issue with VCI’s erroneous allegation that staffs discovery 
is an attempt at fishing. VCI’s assertion in its Motion that Prosecutorial staff appears to be 
“fishing” as the “most likely basis for these requests” is an inaccurate and gross 
mischaracterization of Prosecutonal staffs discovery requests. As discussed below, every 
discovery request served by Prosecutorial staff is relevant to the issues agreed upon by the 
parties and is reasonably calculated to lead to the discovery of admissible evidence. 

Prosecutorial staff notes that parties have agreed to the following factual issues: 

2. Did VCI provide Lifeline service to its Florida customers using a combination of 
its own facilities and resale of another carrier’s services between June 2006 and 
November 2006? 

’ VCI Motion at 4. 
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3. Did VCI correctly report Link-Up and Lifeline lines on USAC’s Form 497 for 
reimbursement while operating as an ETC in Florida in accordance with 
applicable requirements? 

4. (a) Does VCI provide toll limitation service to Lifeline customers using its own 
facilities? 

(b) If so, is VCI entitled to obtain reimbursement for incremental costs of T U ?  

(c) If yes, what is the appropriate amount of reimbursement? 

5. 

6 .  

8. (a) Has VCI violated any FCC statute, rule or order pertaining to ETC status, or 

Were late payment charges correctly applied to VCI Florida customer bills? 

What is the appropriate refund amount for E-91 1 customer overbilling? 

Lifeline and Link-Up service? 

(b) If so, what is the appropriate remedy or enforcement measure, if any? 

9. (a) Has VCI violated any PSC rule or order applicable to VCI pertaining to ETC 
status or Lifeline and Link-Up service? 

(b) If so, what is the appropriate remedy, if any? 

10. (b) If SO, is it in the public interest, convenience, and necessity for VCI to maintain 
ETC status in the state of Florida? 

11. (a)Has VCI willfully violated any lawful rule or order of the Commission, or 
provision of Chapter 364? 

(b) If so, should VCI’s competitive local exchange company certificate be revoked? 

VCI alleges in its Motion that Prosecutorial staff seeks expansive discovery for purposes 
beyond this proceeding and cites to the Direct Testimony of Robert Casey. VCI is referring to 
Prosecutorial staffs assertion that VCI may also have violated Section 364.336, F.S. by not 
paying a correct regulatory assessment fee (RAF) because of VCI’s incomplete information 
provided for the calculation of RAF fees. VCI also references where Prosecutorial staff witness 
Robert Casey states that: 

I 
“Based on my investigation which discovered double compensation being 

of E-911 fees, possible improper billing of late payment charges, erroneous 
received for Lifeline and Link-Up, improper filings for TLS support, overbilling -. - 
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information contained on monthly customer billing, business telephone numbers 
receiving Lifeline credits, lack of support to reconcile revenues to Form 497 and 
the PSC’s regulatory assessment fee return, and possible other improprieties 
which may be uncovered by staffs interrogatories and PODS, I believe that 
Vilaire no longer has the technical, financial, and managerial capability to provide 
CLEC service in the state of Florida. It [VCI] has violated the terms and 
conditions upon which its CLEC certificate was granted, and has violated 
Commission rules and orders.” (emphasis added) 

Issue No. 11 specifically requires the Commission to make a finding whether VCI has 
“willfully violated any lawful rule or order of the Commission, or provision of Chapter 364, 
F.S.” Therefore, requesting information that will allow the Commission to consider whether 
VCI has accurately reported its annual revenue on the Commission’s Regulatory Assessment 
Form is clearly within the scope of this proceeding. This is just one example of VCI’s 
misleading arguments in opposition to Prosecutorial staffs discovery. 

VCI argues that Prosecutorial staff has not properly informed VCI of “additional 
charges” and cites that “[aln agency cannot find a defendant in violation on an issue not charged 
in the original complaint against the defenda~~t”.~ Prosecutorial staff notes that once protested, 
the PAA Order is no longer in effect. Consequently, staff signals its intent through the agreed- 
upon issues identified at the Issue I.D. Furthermore, the OEP specifically stated that “[tlhe scope 
of this proceeding will be based upon these issues as well as other issues raised by the parties up 
to and during the Prehearing Conference, unless modified by the Commission.”’ 

VCI’s Billing 

In its Motion, VCI’s asserts that Prosecutonal staff did not notify VCI that it would be 
requesting all monthly bills since VCI was granted ETC status by the Commission. VCl’s 
assertion is a blatant falsehood. Staff Witness Robert Casey is prepared to testify under oath or 
file an affidavit if the Commission so requires, that Prosecutorial staffs intentions to request all 
monthly bills was clearly expressed to counsel for VCI at the Issue ID and that there was never 
an indication that the request would be limited to VCI’s billing of the 911 surcharge. 
Prosecutonal staffwas not required to provide such notice, but chose to do so in order to provide 
as much advance notice as possible. 

VCI further argues that Prosecutorial staffs request is not appropriately limited in scope. 
Prosecutorial staff is not aware of a better method to confirm the appropriateness of VCI’s 
billing as an ETC than by reviewing all bills issued by VCI since its designation as an ETC. The 
monthly bills will provide a comprehensive understanding of VCI’s operation as an ETC. 

~ 

Motion at 15, citing to Willner v. Dent. ofprof. R e ~ S 6 3  So. 2d 805 (Fla. 1’ DCA 1990) 
OEP at 1. 
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Prosecutorial staff finds it ironic that in the same Motion where VCI complains that the 
Prehearing Officer should have waited for it to file its Response to Prosecutorial staffs Motion 
to Compel, it also asserts that “it seems unlikely that Prosecutorial staff could effectively review 
and synthesize in time for the June 66 hearing the information from each and every one of VCl’s 
thousands of bills issued over the 2-year period since VCI received ETC designation.”’ The 
Commission is fully aware that in the regular course of business, members of Prosecutorial staff 
review a significant number of documents and bills related to the provisioning of 
telecommunications services in the state of Florida. In fact, Prosecutorial staff was fully aware 
that its request would yield thousands of bills and has already made preliminary plans to review 
VCI’s bills in preparation for the June 4‘h hearing. Consequently, VCI’s assertion should be 
given no weight. 

Finally, with regard to the discussions that occurred between the parties prior to the filing 
of Prosecutorial staffs Motion to Compel, Prosecutorial staff disputes assertions made by 
Stanley Johnson in his Affidavit in Support of VCI’s Motion. Mr. Johnson, states that the 
electronic billing was requested by Prosecutorial staff in a “downloadable” format. In fact, 
Prosecutorial staff simply offered to accept the bills in electronic format if available and easier 
for VCI. In addition, Mr. Johnson asserts that he hoped that “staff would agree to the production 
of a random sampling of bills” and that Prosecutorial staff did not “disclose the possibility of 
reducing the scope” of discovery. In fact, VCI informed Prosecutorial staff that it would not 
consider any electronic billing in lieu of paper records and did not inform Prosecutorial staff of 
any technical difficulty in providing the bills in electronic format. VCI also notified 
Prosecutonal staff that it would consider the possibility of a sampling of bills only if VCI could 
choose the bills to be provided. As discussed in the Commission‘s PAA Order, the Commission 
has previously noted suspicious similarities in the sampling of 130 bills previously provided to 
Commission staff by VCI. Therefore, in good conscience, staff could not agree to allow VCI to 
determine the billing sample to be provided. 

Furthermore, Prosecutonal staff found that in dealing with local counsel, Prosecutorial 
staff incurred delays in receiving information in working toward resolution, especially important 
given the hearing time frame set forth in the OEP. Prosecutorial staff specifically requested local 
counsel to set up a teleconference with its client so that the parties could fully discuss VCI’s 
objections. Prosecutorial staff was fully prepared to work towards an equitable resolution 
regarding the remaining data in dispute. However, Prosecutorial staff was informed by local 
counsel that VCI’s corporate counsel did not feel that there was any reason to work with 
Prosecutorial staff directly and that working with local counsel should be sufficient. 
Prosecutorial staff determined that VCI had no intention to work out a compromise in good faith 
regarding Prosecutorial staffs discovery requests. Subsequently, in recognition of the need to 
receive VCI’s bills and responses to additional discovery requests in a timely manner and VCI’s 

Prosecutorial staflnotes that the hearing is actually scheduled for June 4,2008. ’ Motion at 10. 

.. 



Exhibit RJC-34 (Page8 of 12) 

RESPONSE IN OPPOSITION 

PAGE 8 
DOCKET NO. 080065-TX 

apparent reluctance to work with Prosecutorial staff in good faith, Prosecutorial staff filed its 
Motion to Compel to prevent further unreasonable delay. 

Privileged Information 

In its Motion, VCI erroneously asserts that the Commission cannot inquire into the 
mechanics of VCI’s business relationships with its underlying carrier or other third parties. 
VCI’s assertion is a gross misunderstanding of applicable Florida law. Pursuant to Section 
364.183, F.S., 

The commission shall have access to all records of a telecommunications 
company that are reasonably necessary for the disposition of matters within the 
commission’s jurisdiction. The commission shall also have access to those records 
of a local exchange telecommunications company‘s affiliated companies, 
including its parent company, that are reasonably necessary for the disposition of 
any matter concerning an affiliated transaction or a claim of anticompetitive 
behavior including claims of cross-subsidization and predatory pricing. The 
commission may require a telecommunications company to file records, reports or 
other data directly related to matters within the commission’s jurisdiction in the 
form specified by the commission and may require such company to retain such 
information for a designated period of time. 

Clearly, the Commission has authority pursuant to Section 364.183, F.S. to require VCI to 
provide any documcnts within the Commission’s jurisdiction. As discussed above and in 
Prosecutorial StafYs Motion to Compel, it is not appropriate for VCI to allege the Commission 
lacks jurisdiction in order to avoid responding to Prosecutorial staff‘s discovery requests. VCI 
has failed to request that the Commission address the jurisdictional issues as threshold issues, 
and therefore, its assertion is nothing more than a transparent attempt to unreasonably delay this 
proceeding. 

Additionally, VCI alleges in its Motion that Staff Interrogatory Nos. 11, 12, 13, and 33 
and Production of Documents Request No. 9 are protected by the attomey work-product 
doctrindattomey-client privilege. Rule 90.502(1)(c), Florida Rule of Evidence, defines the 
lawyer-client privilege as a confidential communication between lawyer and client that is not 
intended to be disclosed to third parties other than (1) those to whom disclosure is in furtherance 
of the rendition of legal services to the client and (2) those reasonably necessary for the 
transmission of the communication. VCI asserts that Prosecutorial staff requests information 
that contains attorney-client information, or “confidential communications made by an attorney 
in rendering legal services to a client.” VCI further asserts that the information Prosecutorial 
staff requests includes fact work product, which is “information relating to a case and gathered in 
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anticipation of litigation”, and opinion work product, or “the attorney’s mental impressions, 
conclusions, opinions and theories.”8 Prosecutorial staff has made the following requests: 

Interrogatories No 

11) Order FCC 07-148, released August 15, 2007, addressed duplicate USF 
reimbursements received by VCI and inaccurate Form 497 forms filed with 
USAC by VCI for the states of Oregon, Washington, and Minnesota. Has VCI 
returned excess reimbursements to USAC or filed revised Form 497 forms for any 
of these states? 

12) Has VCI refiled any Florida Form 497 forms with USAC, or reimbursed 
USAC for any disbursements for Florida to date? If so, were the duplicate 
number o f  Link-Up lines claimed by VCI and discovered in staffs audit 
corrected? 

13) Were any Florida Form 497s revised on June 15,2007? If so, please describe 
what necessitated the revisions and what were they? 

33) Has VCI requested copies of VCI information which was provided to the PSC 
under subpoena from AT&T? If so, please describe when? If it was requested 
from AT&T, when did VCI receive the information? 

Production of Documents No 

9) Provide copies of VCI’s June 13, 2007, June 21, 2007, and July 12, 2007 
responses fumished to the FCC in response to the FCC Letters of Inquiry 
referenced in Order No. FCC 07-148 (1 lo), released August 15, 2007, along 
with any other correspondence with the FCC regarding the allegations against 
VCI included in FCC 07-148. 

Clearly, none of Prosecutorial staffs requests would violate the attomey-client privilege or the 
attorney work product doctrine. Rather, Prosecutorial staff requests information provided to 
Yhird parties”, specifically, USAC in the course of VCI’s business as an eligible 
telecommunications camer and information provided to the FCC. Prosecutorial staff further 
points out that VCI has failed to provide Prosecutorial staff or the Commission with any 
description of the nature of the documents, communications or things not produced or disclosed. 
as required by Rule 1.280(b)(5) of the Florida Rules of Civil Proced~re .~  In fact, in its 

Motion at 23. 
’ Rule 1.280(b)(5), Florida Rules of Civil Procedure, sets fonh that: When a party withholdsinformation otherwise 
discoverable under these rules by claiming that it is privileged or subject to protection as hial preparation material, 
the party shall make the claim expressly and shall describe the nature of the documents, communications, or things 



Exhibit RJC-34 (Page10 of 12) 

RESPONSE IN OPPOSlTlON 

PAGE I O  
DOCKET NO. 080065-TX 

Discovery Objections, VCl does not even raise the attorney-client and/or attomey work-product 
privilege for Interrogatory Nos. 12, 13,  or 33,“ that it now adds as privileged in its Motion for 
Reconsideration. 

List of Customer Names 

its Motion, VCI accuses Prosecutorial staff of “refusing” to provide it with the 
identifying information for those customers not correctly billed and that such information should 
have been produced pursuant to VCI’s public records request. VCI further asserts that as a result 
“it is unable to investigate Staffs allegations, clean the company’s name or alternatively 
substantiate the allegations.” Prosecutorial staff vigorously disputes VCI’s claim that 
Prosecutorial staff “refused” to provide information regarding the VCI customers contacted by 
Commission staff. Prosecutorial staff did, in fact, provide the list of customers contacted by 
Commission staff to VCl in a red confidential folder accompanying VCl’s Public Records 
Rcquest. Additionally, Prosectrtorial staffs concems regarding VCI’s assessment of late 
payment fees was not solely based on the customers contacted, rather Prosecutorial staffs 
concems were triggered based on the observation that of the 130 sample bills provided by VCI, 
every bill included a late payment fee. VCI is very well aware of this fact.” 

Finally, Prosecutorial Staff, in the interest of full cooperation and disclosure, faxed an 
“additional copy” of the list of customers contacted from VCI’s 130 sample bills to local counsel 
around noon on May 2,2008. 

Duplicative Requests 

In Response to VCI’s claims that Prosecutorial staff is in possession of certain material it 
has requested in Production of Document Requests Nos. 4, 5, and 7 and Interrogatory Nos. 1 and 
12. VCI has made it abundantly clear in this proceeding that it intends to utilize any procedural 
or evidentiary tool at its disposal in order to frustrate the Commission’s consideration of this 
matter. Furthermore, as has been discussed in detail above, many of VCI’s claims are erroneous 
or misleading. Consequently, staff felt it necessary to request these materials and responses from 
VCI in anticipation of objections based on lack of proper authentication and/or hearsay. More 
importantly, Prosecutorial staff wanted to ensure that the materials it intends to offer into 
evidence were comprehensive and accurate. Such matters may have been resolved if VCI would 
have consented to a conference call with Prosecutorial staff to further discuss VCI’s objections. 

not produced or disclosed in a manner that, without revealing information itself privileged or protected, will enable 
- other parties to assess the applicability of the privilege or protection. : 

Discovery Objections at pgs. 7 and 13. 
& Tuesday, February 14,2M)8. Agenda Conference, Item 4 Transcript at 44. 

ID  

I 1  
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Conclusion 

For the reasons set forth above, Prosecutonal staff respectfully requests that the 
Commission summarily deny VCI's Motion for Reconsideration and Request for Oral Argument 
and require VCI to respond to Prosecutorial staffs discovery as soon as feasible. 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 

FLORIDA PUBL~C SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 
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Tallahassee, Florida 32301 

(*)Rosanne Gervasi 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 

P. 0. Box 98907 
Lakewood, Washington 98496-8907 

Tallahassee, FL 32399-0850 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
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