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REDACTED

REBUTTAL TESTIMONY OF ROBERT J. CASEY
Q. Please state your name and business address.
A, My name is Robert J. Casey, 2540 Shumard Oak Boulevard, Tallahassee, Florida
32399-0850. I am employed by the Florida Public Service Commission (PSC or
Commission), Division of Competitive Markets and Enforcement, Competitive Industry
Practices Section, as a Public Utilities Supervisor.
Q. Are you the same Robert J. Casey who filed Direct Testimony on behalf of

Commission Staff?

A. Yes.
Q. Do you have any changes you would like to make to your Direct Testimony?
A Yes. I have discovered some typos in my Direct Testimony which I would like to

correct for the record. On page two, line 20, the Order issuance date should be May 22, 2006,
not May 26, 2008. On page two, line 25, the date of the Universal Service Administrative
Company (USAC) letter should be September 15, 2003, not September 13, 2003. On page 26,
lines 6-7, and page 32, line 23, a Tenth Circuit cite reads “WWC Holding v. Sopkin 488 F. 2d
1262 (10" Cir 2007).” It should read “WWC Holding v. Sopkin 488 F. 3d 1262 (10" Cir
2007).” Lastly, on page 38, line 8, the word inproper should be improper.

Q. What is the purpose of your Rebutttal Testimony?

A. I am responding to Mr. Stanley Johnson’s April 24, 2008 Direct Testimony filed on
behalf of Vilaire Communications, Inc. (VCI) in Docket No. 080065-TX.

Q. Are you sponsoring any additional exhibits with your Rebuttal testimony?

A. Yes. Iam sponsoring the following additional exhibits:

Exhibit RIC-26: Sample Florida Regulatory Assessment Fee Return with instructions

for filing.
DOCUMIN NUMRER-CATE

Exhibit%‘ﬁ-%%: L}V%%ﬁ Pglrél 7, 2008 Objections to Staff’s First Set of Interrogatories
0o

FPSC-COMMISSICH CLERK
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and Requests for Production of Documents.

Exhibit RJIC-28: Order PSC-08-0258-PCO-TX, issued April 25, 2008, granting Staff’s

Motion to Compel Discovery from VCL.

Exhibit RIC-29: VCI’s May 2, 2008 Petition for Reconsideration of Order PSC-08-

0258-PCO-TX.

Exhibit RIC-30: Vilaire Communications, Inc.’s 2006 Florida Regulatory Assessment

Fee Return .

Exhibit RIC-31: Vilaire Communications, Inc.’s 2007 Florida Regulatory Assessment

Fee Return .

Confidential Exhibit RJC-32: List of post-audit discussion questions sent to VCI, at

VCI’s request, prior to the January 9, 2008 conference call with staff.

Confidential Exhibit RJIC-33: Calls made by staff to names and telephone numbers

provided in VCI's 130 sample monthly customer bills.

Exhibit RIC-34: Staff’s Response to Vilaire Communications, Inc’s Motion for

Reconsideration of Order Granting Motion to Compel and Request for Oral Argument.
Q. On page one, lines 22-25 of his direct testimony, Mr. Johnson asserts that there is a
question regarding Commission jurisdiction of eligible telecommunications company (ETC)
matters. Will staff be addressing jurisdiction of ETC matters?
A. Yes. The Commission’s authority regarding ETCs will be fully addressed in staff’s
post-hearing brief.
Q. On page three, lines 15-19 of his direct testimony, Mr. Johnson states that the company
explained to the auditor that it is not possible to correlate the data reported on the company’s
regulatory assessment fee (RAF) return and the FCC 497 forms. Is this true?
A. No. Revenues on the USAC Form 497 (EXH RJC-16) and the PSC RAF form (EXH

RJC-26) can be correlated to the General Ledger if the forms are properly completed.
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Apparently, VCI did not include any of the intrastate monies received from USAC on its RAF
forms which it should have done. It also appears that VCI used “revenues collected from
customers” instead of its gross operating revenues on the RAF form.

Q. On page four, lines 16-18 of his testimony, Mr. Johnson asserts that VCI was not
informed by any Commission staff that VCI completed the RAF form incorrectly or under-
reported revenues. [s that true?

A. Yes. The reason staff cannot presently make a determination as to whether VCI had
correctly completed the RAF forms is because of a lack of information. Staff has been
attempting to obtain necessary revenue information from VCI to reconcile the 2006 RAF
return, but to date have been unable to do so. As stated in Audit Finding No. 2, “The company
was not able to provide the documents to support the revenue on the RAF return.”

Staft’s Interrogatories and Production of Document (POD) requests were sent to VCI
on March 31, 2008, in order to receive the necessary information to determine if VCI has been
reporting its revenues correctly on the RAF forms. In accordance with the Order Establishing
Procedure (EXH RJC-11), responses were due within 15 days. However, on April 7, 2008,
VCI objected to staff’s discovery (EXH RIC-27). Staff filed a Motion To Compel Discovery
from VCI on April 22, 2008. By Order PSC-08-0258-PCO-TX, issued April 25, 2008, the
Commission ordered VCI to “fully and completely respond to staff’s First Set of Discovery”
by May 2, 2008. (EXH RJC-28) On May 2, 2008, VCI filed a Petition requesting
reconsideration of Order PSC-08-0258-PCO-TX. (EXH RJIC-29) On May 5, 2008, staff filed
its response to VCI’s Motion for Reconsideration of Order PSC-08-0258-PCO-TX. (Exhibit
RJIC-34) At the May 6, 2008 Agenda Conference, Commissioners denied VCI’s Motion for
Reconsideration of Order PSC-08-0258-PCO-TX, and ordered VCI to submit its full and
complete responses to Staff’s First Set of Interrogatories and First Set of Production of

documents by the close of business on Friday, May 9, 2008.
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Staff’s investigation as to whether VCI correctly reported revenues on the PSC’s RAF
form is well founded. For the year 2006, VCI reported Florida gross operating revenues of
$64,448 with a deduction of $47,320 for amounts paid to other telecommunications companies
on its RAF return. (EXH RJC-30) AT&T-Florida (AT&T) responses to staff’s data requests
show that VCI paid AT&T $- from July through December 2006 (Confidential EXH

RJC-13), which is a difference of approximately S|} from what VCI recorded as paid to

other telecommunications companies. VCI should account for the difference in the SR
paid to AT&T for telecommunication services in 2006 and the $64,448 recorded on VCI's
RAF form for the same period.

For the year 2007, VCI reported Florida gross intrastate revenues of $478,709 and
amounts paid to other telecommunications companies of $317,079 on its RAF return. (EXH
RJC-31) AT&T Responses to staff’s data réquests show that VCI paid AT&T $- from
January through December 2007 (Confidential EXH RJC-13 and Confidential EXH RJC-23),
which is a difference of over Sl from what VCI recorded as paid to other
telecommunications companies.

In addition, monies VCI obtained from the USAC contain intrastate revenues which
should have been included on VCI's RAF returns. On page 4, lines 9-11 of his Direct
Testimony, Mr. Johnson states that VCI informed the auditor that the company did not include
reimbursement from USAC in the revenues reported on the RAF. The $10.00 per month
reimbursement provided from the universal service fund (USF} for each Lifeline customer
consists of a $6.50 reimbursement for the subscriber line charge which is considered interstate
and a $3.50 reimbursement for the second and third tiers of Lifeline support which are
considered intrastate. Therefore, $3.50 of the $10.00 reimbursement received per month for
each Lifeline customer is considered intrastate revenue which should have been included on

the RAF form. [ have estimated that VCI should have included intrastate revenues of
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approximately $12,429 in 2006 and $248,332 in 2007 on its RAF returns for the $3.50
Lifeline reimbursements.

VCI received $34,696 in 2006 and $315,734 in 2007 in Link-Up disbursements from
the USF. Link-Up monies are revenues received for initial installation of a Lifeline
customer’s telephone which is considered an intrastate function. The Link-Up USF
disbursements received by VCI of $34,696 in 2006 and $315,734 1n 2007 should also have
been included as intrastate revenues on its RAF forms.

Toll limitation service (TLS) is based on toll blocking of long distance calis which
consist of intrastate and interstate components. A reasonable allocation of these revenues
would be fifty percent for intrastate toll and fifty percent for interstate toll. Using this
allocation, I have estimated that VCI should have included TLS revenues of $10,072 in 2006
and $103,191 in 2007 on its RAF forms.

In summary, for disbursements received from the USF, I have estimated that VCI had
intrastate revenues of $57,197 in 2006 and $667,257 in 2007 which should have been included
on its RAF forms.

As provided in sections 350.113 and 364.336, Florida Statutes, and Rule 25-4.0161,
Florida Administrative Code, each telecommunications company shall pay a regulatory
assessment fee of .0020 of its gross operating revenues derived from intrastate business. The
only deduction allowable from gross operating revenues are amounts paid to other
telecommunications companies for use of their network.

On page 3, lines 18-19 of his direct testimony, Mr. Johnsen states that “On the RAF,
the company reported revenues collected from customers.” This policy is incorrect. Revenues
on the RAF form are required to be gross operating revenues or amounts billed to customers,
not revenues based on only customers who paid their monthly bill. Instructions on the back of

the RAF from specifically state that “Gross Operating Revenues are defined as the total
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revenues before expenses... Do not deduct any expenses, taxes, or uncollectibles from these

amounts.” (emphasis added} (EXH RJC-26)

Q. On page four, lines 24-26 of his direct testimony, Mr. Johnson states that VCI was not
informed that staff obtained information from AT&T-Flornida and USAC until on or about
January 14, 2008. Is the Commission required to inform VCI that staff obtained information
from USAC and AT&T as part of its investigation?

A. No. The Commission has no obligation to inform VCI that staff obtained information
from USAC and AT&T as part of its investigation of VCI's ETC status and competitive local
exchange company (CLEC) certificate status in the state of Flonda.

Q. On page five, lines 1-4 of his direct testimony, Mr. Johnson states that VCI was not
aware of any specific issues with respect to VCI’s business practices other than 911
surcharges and duplicate Link-Up disbursements prior to the filing of staff’s recommendation.
Was VCI aware of any other issues staff may be investigating with respect to VCI’s business
practices at any time prior to the filing of staff’s recommendation on January 31, 2008?

A. Yes. Staff conducted a conference call on January 9, 2008, to provide VCI an
opportunity to explain issues brought to light during staff’s investigation. Confidential EXH
RJIC-32 is a list of discussion questions which was provided as a courtesy to VCI, at its
request, prior to the January 9, 2008 conference call. The issues cover VCI’s toll limitation
service (TLS), the number of VCI customer bills with late fees, E-911 overcharges, Florida
Relay surcharges, customer bills with incorrect area codes, duplicate reimbursements of
Lifeline and Link-Up, advertising costs, and VCI operating as a strict reseller for a period of
six months.

Q. On pages five and six of his testimony, Mr. Johnson provides VCI’s policies regarding
late payment fees. Does this resolve staff’s issues regarding VCI’s late payment fees?

A. No. Staft is investigating VCI's business practices to determine whether its customers

-6 -



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

were correctly or incorrectly charged late fees. All 130 monthly customer bills provided to
staff in the audit contained $10 late fees. VCI’s responses to staff’s interrogatories and POD
requests should provide the necessary information to determine if VCI has been properly
assessing late payment fees to its customer’s monthty bills. However, staff has not received
responses to its discovery as yet.
Q. On page six, lines 13-22  of his direct testimony, Mr. Johnson explains that the
Commission logged only seven complaints regarding VCI, two of which were for late
payments, and attached copies of the complaints in EXH SJ2A-SJ2-F. Is this relevant to
staff’s investigation of VCI’s assessment of late payments?
A Although it is information worth considering, staff is not investigating the number of
late payment complaints filed against VCI, we are investigating whether late payment fees
were correctly applied to all VCI customers, not just those who filed a complaint.
Q. On page six, lines 23-25, and page seven, lines 1-2 of his direct testimony, Mr.
Johnson asserts that staff has not provided VCI with a list of customers who were called and
which staff allege that VCI assessed incorrect late payment fees. Is there a list of VCI
customers who staff allege have been assessed incorrect late payment fees?
A. No. There is no list of customers which staff alleges have been assessed incorrect late
payment fees because we are waiting for responses to staff’s discovery to make a
determination as to whether customers were assessed incorrect late payment fees. Without
receiving the hiling dates and payment dates of each customer as requested in staff’s
interrogatories, I cannot make any determination if late payment fees were correctly applied.
As far as a list of customers who were called, VCI is the one which provided staff with the
130 sample monthly customer bills. Staff called people from this list provided by VCI.

VCI provided the Commission with 130 customer monthly bills as a random sample. |

decided to further review late payment fees on the VCI monthly customer bills since all 130
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customer monthly bills provided by VCI contained a $10.00 late payment, which seems out of
the ordinary. As stated in my direct testimony “Although 130 late payment charges were
found on the 130 random sample bills provided to staff during the audit, a final determination
of this issue cannot be accomplished until VCI responds to staff’s first set of interrogatories
and PODs.” (Casey Direct, p. 22, lines 18-20)

Q. Did VCI inform staff on the January 9, 2008 conference call that the late payments
contained on all of the 130 samples of VCI customer monthly bills were just a coincidence?

A. Yes. VCI informed staff on the January 9, 2008 conference call that the late payments
appearing on all 130 sample VCI customer monthly bills were just a coincidence.

Q. Does VCI’s spreadsheet of E-911 overcharges submitted to staff on January 16, 2008,
represent all VCI customers who were overcharged for E-911 service?

A Staff is unable at this time to verify whether VCI’s spreadsheet of E-911 overcharges
is a true representation of all customers who were overcharged for E-911 service. On page
seven, lines 19-22 of his direct testimony, Mr. Johnson states that to the best of his knowledge,
information, and belief, the spreadsheet is a correct representation of customers who overpaid
the E-911 fee. Until staff receives the appropriate VCI responses to staff’s first set of
interrogatories and PODs, it is unable to verify Mr. Johnson’s assertion.

Q. Has VCI made any refunds to Florida customers for excess E-911 fees collected?

A In response to staff interrogatory No. 14, VCI states that it has made refunds of E-911
overpayments. On page 8, lines 4-6 of his Direct Testimony, Mr. Johnson states that V(I has
implemented its plan for refunding or crediting customers for the overpayment of 911
surcharges. However, to date, no VCI refund reports have been provided to staff as was
outlined in VCI's “Plan for customer refund of 911 overcharges” contained in VCI’s January
16, 2008 confidential filing with the PSC. (Confidential EXH RJC-15) Until staff receives the

refund reports and appropriate VCI responses to staff’s first set of interrogatories and PODs, it
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is unable to verify whether the correct amount of refunds were made to existing and prior
customers of VCL

Q. On page 8, lines 9-20 of his direct testimony, Mr. Johnson asks, “What could give staff
the impression that business telephone numbers receive Lifeline credits.” Did staff determine
that some of the customers listed on VCI's sample monthly customer bills were business lines
not eligible for Lifeline service?

A. Yes. Four of the customers in the sample of 130 VCI monthly customer bills who
were called by staff identified themselves as businesses which would make those customers
ineligible to receive Lifeline service. (Confidential EXH RJC-33) By definition, Lifeline
service is only available to qualifying low-income consumers. 47 C.F.R.s. 54.401(a)(1).

Q. On page 8, lines 21-25 of his direct testimony, Mr. Johnson asserts that the first time
VCI was aware of “erroncous information contained on monthly customer billing” was in
Robert Casey’s direct testimony. Was VCI aware of “erroneous information contained on
monthly customer billing” prior to my direct testimony?

Al Yes. The list of discussion questions (Confidential EXH RJC-32) which was sent to
VCI prior to the January 9, 2008 conference call with staff contained information regarding
erroneous information contained on VCI's monthly customer bills including incorrect E-911
fees and non-existent or erroneous area codes of customers. Staff's January 31, 2008
recommendation and the Commission’s February 13, 2008 Proposed Agency Action Order
(EXH RIC-9) also included examples of VCI's erronecous information contained on its
monthly customer billing.

Q. On page 9, lines 1-10 of his direct testimony, Mr. Johnson asserts that VCI provided
continuous, quality local exchange telephone service to Florida consumers. Do you agree?

A. No. On page 9, lines 1-10 of his direct testimony, Mr. Johnson attempts to validate

VCI’s quality of service by explaining that VCI had only seven consumer complaints on file
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and by explaining that VCI advertises Lifeline service on television. Although the number of
complaints against VCI should be considered, there are many other factors which must be
examined when considering a CLEC’s quality of service. As stated in my direct testimony on
page 38, lines 6-17, “Based on my investigation which discovered double compensation being
received for Lifeline and Link-Up, improper filings for TLS support, overbilling of E-911
fees, possible improper billing of late payment charges, erroneous information contained on
monthly customer billing, business telephone numbers receiving Lifeline credits, lack of
support to reconcile revenues to Form 497 and the PSC’s regulatory assessment fee return, and
possible other improprieties which may be uncovered by staff’s interrogatories and PODs, [
believe that Vilaire no longer has the technical, financial, and managerial capability to provide
CLEC service in the state of Florida. It has violated the terms and conditions upon which its
CLEC certificate was granted, and has violated Commission rules and orders. In accordance
with Rule 25-24.572(1), Florida Administrative Code, Vilaire Communications, Inc.’s CLEC
Certificate No. 8611 should be cancelled for its demonstrated lack of technical, financial, and
managerial capability to operate a telecommunications company in Florida.” However, a final
determination as to VCI’s claim of quality local exchange telephone service to Florida
consumers cannot be made until additional information is received through VCI responses to
staff’s interrogatories and PODs, depositions, and information obtained at hearing. The final
determination should be made based on the record established in this case.

Q. On page 9, lines 11-17 of his direct testimony, Mr. Johnson asserts that Florida
consumers have not been harmed by VCI's offering of local exchange service or universal
service. Do you agree?

A. No. As stated in my direct testimony, VCI was overpaid approximately $1,480,366 in
USF funds for Florida through the Link-Up, Lifeline, and TLS programs from August 2006

through March 2008. (Confidential EXH RJC-21) At the time of my direct testimony, I
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estimated that Florida consumers paid approximately $103,626 of the universal service fund
disbursements made to VCI through its misrepresentations and incorrect data provided to
USAC. (Casey Direct, p.37, lines 10-13) Since the filing of my direct testimony, VCI has
received another $53,461 on April 28, 2008, from the USF, of which I estimate Florida
consumers paid over $3,700. VCI has also overbilled Florida consumers for E-911 fees.
Additional harm to Florida consumers may be uncovered after staff analyzes VCI’s responses
to staff’s interrogatories, depositions of VCI officers, and other information obtained at
hearing.

Q. Does this conclude your Rebuttal testimony?

A. Yes. I have responded to issues included in Mr. Stanley Johnson’s April 24, 2008
direct testimony. Other issues which Mr. Johnson chose not to address in his direct testimony,
including VCI’s misuse of the Federal Universal Service Fund through double recovery of
USF monies, overstatement of the number of access lines eligible for reimbursement from the
USAQC, reporting of ineligible resale Lifeline access lines and non-existent access lines in the
thousands, and improper filing for toll limitation service reimbursement, are addressed in my

direct testimony.
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Exhibit RIC-26 (Page 1 of 2)

CRALTY ANDANTEREST CHARGES, THE RFGUELATORY ARSESKMENT PEE RETURN MUST BE FILED DN OB REFORE «Fielal-

RS ISR PR
Competitive Local Exchange Company Regulatory Assessment Fee Return
Florida Public Service Commission FOR PSC USE ONLY T
STATUS: See Filing hasiructions en Sack of Furm) Check #
Actual Return «Fireld2» 5 . GH-03-001
. Esumated Return GOIN0Y
Amended Return s__ __ ... _E
| S (1663001
PERIOD COVERED: 0040+
«Faelg i S
Posirnark Date = -
Initrals of Preg
Please Complere Below 17 Official Mailing Addsess 11as Changed j

(Name of Company) { Address)

NO ACCOUNT CLASSIF}CATION

1 Busic Local Services
2 Long Dhstance Services (Imral ATA anlyy™
3 Access Services

4 Privale Line Services

h Leased Faciliues & Circuns Services

3 Miscetlaneous Services

? TOTAL REVENUES

8 1.ESS: Amounts Paid to Other Telecommunications Companies'™ §

9 NET INTRASTATE OPERATING REVENUE for Regulatory
(] Regulatory Assessmem Fee Due (Multiply Line 9 by 0.0020)
] Penally for Late Payment (sec 3. Failure (o File by Due I
12 Interest for Late Payment {sec *3. Failure to

3 Extension Payment Fee (sec “4. Extensiog back}
11 TOTAL AMOUNT DUE (560:0.00 MINIM I&“% "
T (b) Other long distante revenyg : puerexchange Reguistory Assessment Fee Retem

12) These amounts must

BILLING INFORMATION

L }
{ Address. Ciny/State/Zip) (Telephone)

COMPANY INFORMATION

ommunicaPns’ facdities? () YES { ) NO
@Fee facilities from? Name

Do vou leady
1 YES, who d

Address

b, the undersigned owner/officer of the above-named company, have read the foregeing and declare that 1o the hest of my knowledge and belief the above
walarmalion 15 4 Lrue and cotrect slakement, ] am aware that pursuant to Section §37.06, Flonda Statutes, wheever knowingly makes o false staternent in watling with
the tntent 10 ntsiead a public servant in the performance of his officral duty shall be guilty of a misdemeanor of the second degree

{Signawre of Company Official) (Title) {Date)
felephone Number  { ] Fax Number )
(Preparer of Form - Please Print Name)
F.ILL No.
1S MY T (Rev. 40T Documentt

DOTUMENY NUMBER-DATE

038604 HAY-8¢2

FPSC-COMMISSION CLERK



Exhibit RIC-26 (Page 2 of 2)

FLORIDA PUBLIC SERVICE COMMISSION
Instructions For Filing Regulatory Assessment Fee Retum
(Competitive Local Exchange Company)

1. WIEN TO FILE: For companies which owed a 1otal of $10,000 or more of assessment fee for the preceding calendar year, this
Regulatory Assessment Fee Retum s required twice a year and payment must be filed or postimarked:

On ar before July 300 for the six-month period January 1 through June 30, and
Ont or before Jaruary 36 for the six-month period July U through December 31

For companies which owed a total of less than 310,000 of assessment fee for the preceding calendar year. this Regutatory
Assessment Fee Return and payment must be filed or postmarked

On or hefore January 30 for the prior twelve-month period January | through December 31. e

However, when July 30 or January 3¢ falls on a Saturday, Sunday, or holiday, the Regulatory Assessment

Fee Return may be
Hled or postmarked on the next business day, without penalty or interest. 3.

1 FEES: Each company shall pay 0.002¢ of its gross operating revenues derived from trastale busing 2
25-4.0161(1). F.A.C. Gross Operating Revenues are defined as the 101al revenues before expensesgy ntrastate Ciperating
Revenues are defined as revenues from calls originating and terminating within Florida. Do noty
nncollectibles fram these amounts.

O Line 8, deduct any amounts paid to another telecommunications company for the use | tations network to
provide service 1o its customers. Do nof deduct any iaxes, federal subscriber line gl ) WA ong distance access
charges, or amounts paid for nonregulated services such as veice Juail. infide wire S@yainte] + OF equipment
purchasesirentals. DEDUCTIONS MUST BE INTRASTATE ONLY ANRDPRIST

ablished due dat el in penalty being added to
exceed a total genalty of 25% (Line 11). In addition,
herecf. not o efceed a total of 2% per year (Line 12}

3. FAILURE TO FILE BY DUE DATE: Failure to file a return by the ¢
the amount of fee due, 5% for each 30 days or fraction thereof, not
interest shall be added in the amount of (% for each 30 days or fracti
A Regulatory Assessment Fee Retwm must be completed, signed, a
minimum amount is due.

When a company fails o timely file a Regulatory Assessment Fee PR, the Commission has the authority
10 order the company 1o pav a penally andior cd the company's certificate  The company will have an
opportunity 1o respond to any proposed Commisg

4 EXTENSION: A request for an extension of Lime up t

1.5% of the fee forty

tn lieu of paying the clarges g
operating revenues.  1f such,f
which to file and remit the actual

mpany may flile a return and remil payment based upon estimated gross
: mal due date, the company shall be granted a 30-day extension period in
i due without paying the above charges, provided the estimated fee payment remitted is at
e period.  An automatic 30-day extension te file an actual return may be obtained by
tghe tgp left-hand comer on the reverse side

5 FEE ADJUSTMENTS: You will be notified as to the amount and reason tor any fee adjustmenl. Penalty and interest charges
may be applicable to g amounts dwed the Commission by reason of the adjustment. The company may file a2 written
request for a refund o ayments. The request should be directed to Fiscal Services at the befow-referenced address.

PPlease complete this form, make a copy for your files, and return the original in the enclosed
se offhis envelope should assure a more accurate and expeditious recording of your payment. Make
P rida Public Service Commission. 1f you are unable 1o use the enclosed envelope, please address

; Florida Public Service Commission
2 2540 Shumard Cak Boulevard
Tallahassee, FL. 32399-0850

ATTENTION: Fiscal Services

7. ADDITIONAL ASSISTANCE: If you necd additional assistance in preparing your Regulatory Assessment Fee Return of
rcg_ardjng }elecommunications facilities, please contact the Division of Competitive Markets and Enforcement at (8501 413-6600.
I'kis division rmay be contacted at the above-referenced address. directing correspondence o the attention of the division.

PSCHCMP 007 (Rev G4/07) Decument t




AkermanNts g

ATTORNEYS AT LAW

Fort Lauderdale Suite 1200
Jacksonville | (s Bast College Avenue
{05 Anpules altahassee, FL. 32301
mudﬁo” www akerman com
1ami .
New York 850 224 9634 e/ 850 222 0103 fax
Orlando
Tallahassee
Tampa

Tysons Carner
Washington, [
West Palm HBeach

April 7. 2008

VIA ELECTRONIC FILING

Ms. Ann Cole
Commission Clerk

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, ¥1. 32399-0850

Re:  Docket No. 080065-TX - In re: Investigation of Vilaire Communications, Inc.'s ¢ligible
telecommunications carrier status and competitive local exchange company certificate

status in the State of Florida.

Dear Ms. Cole:
Enclosed for electronic filing in the above-referenced Docket, please find Vilaire

Communications, Inc.'s Objections to Staff's First Set of Interrogatories (I — 38} and Requests for
Production of Documents (Nos. 1 — 10), submitted this day on behalf of Vilaire Communications, Inc.

I{ you have any questions whatsoever. please do not hesitate to contact me.

Sincerely.
Beth Keating J/ s

AKERMAN SENTERFITT

106 Last College Avenue, Suite 1200

Tallahassee, FI. 32302-1877

Phone: (850) 224-9634

Fax: (8501 2220103 :
Enclosures ;
ce: Stacey Klinzman :
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation of Vilaire } DOCKET NO. 080065-TX
Communications, Inc.'s cligible

telecommunications  carrier  status  and | DATED: APRIL 7, 2008
competitive  local  exchange  company

certificate status in the State of Florida.

VILAIRE COMMUNICATIONS, INC.”S OBJECTIONS TO STAFF'S FIRST SET OF
INTERROGATORIES (NOS. 1 - 38) AND PRODUCTION OF DOCUMENTS (1-10}

COMES NOW, VCI Company, doing business in Florida as Vilaire Communications,
Inc., and objects to Staff’s First Set of [nterrogatories (“Interrogatories”) and Production of

Documents (“Requests™) (collectively “Discovery™) as follows:

GENERAL OBJECTIONS

l. VCI objects to the Commission’s Discovery as unduly burdensome in that since January
1, 2007, VCI and third-parties have provided the Commission with voluminous documents and
information, which the Commission deemed sufficient to support the allegations in its February
13, 2008 Order of Proposed Agency Action. Thus, the Commission should require no further
Discovery to prosecute this proceeding.

2. VCI objects to the Commission’s Discovery to the extent that it is not reasonably
necessary for the disposition of matters within the powers, functions and duties delegated to the
Commission by the Legislature.

3. VCI objects to the Commission’s Discovery extent that it seeks information concerning
matlers governed solely by federal law and regulation, which matters raise federal questions to
be adjudicated in Federal District Court.

4. V(! objects to the Commission’s Discovery to the extent it seeks information protected
against disclosure by the attorney-client privilege. the attorney work product doctrine, or any
other applicable privilege or immunity from disclosure.

5. VCI objects to the Commission’s Discovery to the extent that it imposes obligations

{TLISS086;1}
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VCI's General and Specific Objections to Staff's irst Requests {or Production of Documents and
First Set of Interrogatories

beyond those required pursuant to the Florida Rules of Civil Procedure.

6. VI objects to the Commission’s Discovery to the extent that it imposes duties on behalf
of, or seeks information, within the possession, custody or control of the Commission,
individuals or legal entities other than VCIL.

7. VCl1 objects specifically to any Discovery calling for documents or information about any
VCI employees on the basis that it 1s irrelevant, unduly burdensome, not likely to lead to the
discovery of admissible evidence and an invasion of privacy interests and rights of those
employees.

8. These General Objections are applicable to each and every one of the following
responses and failure to repeat an objection in response to a specific Request or Interrogatory
shall not be deemed a waiver ot these General Objections.

OBJECTIONS TO STAFF'S FIRST SET OQF INTERROGATORIES (NOS. 1 - 38)

1. Please provide a definition of the term “resale”™.

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matiers within the Commission’s jurisdiction. VCI
further objects to this Interrogatory on the ground that it i1s unduly burdensome in that “resale™ is
a term of art defined by Federal Communication Commission (“FCC™) rules or orders to which
the Commission has access in the same manner as VCI. VCI further objects to this Interrogatory
on the ground that it calls for a legal conclusion.

2. For the following request, please refer to each monthly bill provided in Production Of

Documents Request No. 1.

{TLISS086:1)
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Page 3
V(I's General and Specific Objections to Staff's First Requests for Production of Documents and

First Set of Interrogatories

a. Please list the date payment was received from the customer for that bill. If payment
was not received, list the disconnection date, if any. for that customer.

b. Please list how many monthly bills provided include a late payment charge?

c. Please list how many monthly bills provided include an incorrect 911 fee?
Response: VCI objects to this Interrogatory on the grounds that it is overbroad and it would be
unduly burdensome for VCI to respond. Response to this Interrogatory will entail reviewing
thousands of bills issued by the company over nearly two years and countless hours of staff time,
during which staff will be unable to fulfill duties necessary to the company’s core business. VCI
is a small company with limited personnel. If additional time is permitted, a response to this
Interrogatory, together with documents requested in Staff’s Production of Documents Request
No. 1, may be possible.
3. Please Jist the collection steps taken by VC1 il a customer does not pay his monthiy bill
when due.
Response: VI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction.
Without waiving these objections, VCI will respond.
4, Did VCI use AT&T Wholesale Local Platform (WLP) lines (formerly UNEs) to
provision any cusiomers {rom June 1, 2006, through November 30, 20067 1f so, please list how
many WLP lines were purchased cach month. ..
Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks

information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
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VCI's General and Specific Objections to Staff’s First Requests for Production of Documents and

First Set of [nterrogatories

reasonably necessary for the dispesition of matters within the Commission’s junsdiction. VCI
further objects to this Interrogatory to the extent that it secks information concerning VCI's
operations aé an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court,

5. Please provide a spreadsheet showing by month the number of Wholesale Local Platform
lines and the number of resale Lifeline lines VCI purchased from AT&T-Florida since becoming
an ETC in Florida,

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant. not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCl
{urther objects 10 this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these maltters raises federal questions to be
adjudicated in Fedcral District Court.

6. Please provide a schedule showing all monthly pavments made to AT&T Florida. For
each month show the amount paid to AT&T. the date the payment was made, and the
reconciliation with the PSC’s regulatory assessment form.

Response: VCI objects to this Interrogatory in its cntirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI

further objects to this Interrogatory to the extent that it sceks information concerning VCI's
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First Set of Interrogatories

operations as an ETC, which are governed solely by fcderal law and reguiation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be

adjudicated in Federal District Court.

7. Has VCI been receiving a $10.00 credit from AT&T for each Lifeline resale line
purchased from AT&T?
a. Has VCI filed for and received reimbursement of $10.00 from USAC for any

resale Lifeline lines purchased from AT&T?
Response: VCI objects 1o this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdicion over these matters raises federal questions to be
adjudicated in Federal District Court.
8. Has VCI received a $23.00 credit from AT&T for Link-Up on Lifeline resale lines
purchased from AT&T?

a. Has VCI filed for and received reimbursement of $30.00 from USAC for any
Link-Up for resale Lifeline lines purchased from AT&T?
Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI

further objects to this Interrogatory to the extent that it seeks information concemning VCI's
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operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

5. When a VCI customer calls the 1-800 VCI number to obtain directory assistance, what
database 1s used to provide the requested number? Please provide the name of the database
provider and cost to VCI to use the database. VCI’s price list on file with the PSC shows a $2.00
per call charge for directory assistance. Is this information current?

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that 1s irrelevant, not likely to lcad to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects 1o this Interrogatory to the extent that it secks information concerning VCI's
operations as an ETC, which are governed scolely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated m Federal District Court. Without waiving these objections, VCI will respond {o the
extent the Interrogatory requests information as to VCI’s price listed per call charge for directory
assistance.

10. Does VCI claim pro rata amounts on USAC Florida Form 497 for Lifeline customers
whose service is inittated during the month or whose service is disconnected during the month?
If not, why not?

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
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further objects to this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC, which are poverned solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal gquestions to be
adjudicated in Federal District Court,

11. Order FCC 07-148, relcased August 15, 2007, addressed duplicate USF reimbursements
received by VCI and inaccurate Form 497 forms filed with USAC by VCI for the states of
Oregon, Washington, and Minnesota. Has VCI rcturned excess reimbursements to USAC or
filed revised Form 497 forms for any of thesc states?

Response: V(I objects to this Interrogatory in its cntirety on the grounds that it secks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court. VCI further objects to this Interrogatory to the extent it
seeks information covered by attorney-client and/or attorney work product privileges.

12. Has VCI refiled any Florida Form 497 forms with USAC, or reimbursed USAC for any
disbursements for Florida to date? If so, were the duplicate number of Link-Up lines claimed by
VI and discevered in statf”s audit corrected?

Response: VI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. Vi
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further objects to this Interrogatory to the cxtent that it secks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

13. Were any Florida Form 497s revised on June 15, 20077 If so, please describe what
necessitated the revisions and what were they?

Response: VCI objects to this Interrogatory in its entircty on the grounds that it seeks
information that is irreievant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which arc governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

Does AT&T provide VCI with toll limitation service for each Lifeline resale customer at no
charge to VCI?

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
rcasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCl
further objects to this Interrogatory to the extent that it secks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises [ederal questions to be
adjudicated in Federal District Court.
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16. In 1ts January 16, 2008, response, VCI asserts that its incremental cost of TLS is
calculated using a non-recurring equipment cost of $803.900 and a recurring cost of $17,142.50
per month. Since recerving ETC disbursements from USAC in January 2004, VCI has received
$7,839,139 in TLS reimbursements from USAC for all states. A $17,142.50 recurring cost per
month for 38 months (Jan 2004-February 2008) totals $651,415. Adding the non-recurring
equipment cost of $803,900 totals $1,455,315. Please explain what the remaining $6,383,824
received from USAC by VCI for TLS was used for.

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
recasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

17. What s the physical location of all equipment listed in VCI's response to staff’s post-
audit question number one and which VCI asserts is used exclusively for toll limitation service?
Response:  VCI objects to this I[nterrogatory in its entirety on the grounds that it seeks
information that is irrelevant. not likely to lead 1o the discovery of admissible evidence and not
reasonably necessary for the dispgsilion of maltters within the Commission’s jurisdiction. VI
further objects to this Interrogatory to the extent that it secks information concerning VCI's

operations as an ETC, which are governed solely by federal law and regulation. The
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Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

18. Please dcfine what the ESS-Phone switching system is and the functions it performs
besides TLS?

Response: V(I objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
furthe‘r objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an E1C, which are éoverned solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

19. Please define what the Inter-tel 1P-Phone system is and the functions it performs besides
TLS?

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be

adjudicated in Federal District Court,
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20. Please define what the Mercom-Monitoring & recording/computer system is and the
functions it performs besides TLS?

Response:  VCl objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant. not likely to lead to the discuycry of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory 1o the extent that il secks information concerning VCIs
operations as an ETC, which are governed solely by federal law and reguiation. The
Commission’s assertion of jurisdiction over these malters raises federal questions to be
adjudicated in Federal District Court.

21.  Please define what a Main Computer router is and what functions it performs besides
TLS?

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it sceks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it sceks information concerning VCI's
operations as an ETC. which are governed solely by federal law and regulation. The
Commission’s assertion ol jurisdiction over these matters raises federal questions to be

adjudicated in Federal District Court.

22. Plcase explain the function of MPLS and how it is used to provide TLS.
Response:  VCI objects to this Interrogatory in its entirety on the grounds that it sccks
information that is irrclevant, not likely to lead to the discovery of admissible evidence and not

reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
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further objects to this Interrogatory to the extent that it seeks information concerning VClI’s
operations as an ETC, which are governed solely by federal law and regulation. ‘The
Commission’s assertion of jurisdiction over these matiers raises federal questions to be
adjudicated in Federal District Court.

23.  Please define what the MPLS routers are and what functions they perform besides TLS?
Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCl
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

24, Please define what the T-1s are and what functions they perform besides TLS?

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it sceks
information that is irrelevant, not likely to lcad to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects 1o this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC. which arc governed solely by federai law and regulation.  The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

25. What other functions do the four personnel (identified in response to post-audit question

number one) perform besides TLS functions?
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Response:  VCI objects to this Interrogatory in its entirety on the grounds that it secks
information that is irrclevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
turther objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

26. Please provide a spreadsheet showing the different allocation of TLS costs among each of
the states where VCI is provided Lifeline service for the month of December 2007.

Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

27. In its January 16, 2008 response, VCI provided the monthly investment to be recouped
and the total customers needed per month to meet the goal. Please provide a spreadsheet
showing how these costs were broken down by each state which VCI had ETC status in and
identify how many of the customers were served through Lifeline resale lines and how many

were served through WLP lines.
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Response:  VCI objects to this Interrogatory in its entirety on the grounds that it secks
information that is irrelevant, not likely to lead 1o the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which arc governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matiers raises federal questions to be

adjudicated in Federal District Court.
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28. With regards to the AT&T toll restriction, which is provided to VCI for Lifeline
customers, please respond to the following requests.

a. Can a VCI Lifeline customer dial 4117 If so, to whom 1s the customer connected?

b. Cana VCI Lifeline customer dial +7 I[f so, to whom is the customer connected?

c. Can a VCI Lifeline customer dial 0 and receive an operator? If so, is it an AT&T
operator, VCI operator, or other?

d. Plcase provide a spreadsheet showing the amount of AT&T 411 charges and the
amount of AT&T toll connection charges incurred on lLifeline accounts in Florida each month by
VCI since becoming an ETC in Ilorida.

Response:  VCI objects to this [nterrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not hikely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI’s
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matlers raises federal questions to be
adjudicated in Federal District Court.

For following request, please refer to VCI's January 16, 2008, response to staff post-audit
question number three.

29. In the January 16, 2008. response, VCI states that for December 2007, it invoiced 5,409
total VCI customers and 4.912 Lifeline customers. Did VCI have a total of 10,321 customers or

a total of 5,409 customers and of those 4,912 were Lifeline customers?
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a. How many Lifeline customers did V! have in December 2007 in all states where
V(1 1s providing scrvice?
Response:  VCI objects to this Interrogatory in its entirety on the grounds that it sceks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matiers within the Commission’s jurisdiction. VCl
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.
For the following request, please refer to VCI's January 16, 2008, response to staff post-audit
question number four.
30. In response to post-audit question number four. VCI states that it had overcharged the
E911 fee on 17,817 access lines from August 2006 through January 2008. Payments to Florida
Telecommunications Relay, Inc. from August 2006 through November 2007 show a total of
49,917 lines (not including September 2007 where no filing was made). Also, from June 2006
through November 2007, VCI claimed 77,188 lines on the Florida Form 497s filed with USAC.
Please explain the discrepancies in the line numbers.
Response:  Because of VCI’s Response (o Interrogatory No. 14 above, VCI objects to this
Interrogatory in its entirety on the grounds that it secks information that is irrelevant, not likely
to lead to the discovery of admissible evidence and not reasonably necessary for the disposition
of matters within the Commission’s jurisdiction. VCI further objects to this Interrogatory on the

ground that responding would be unduly burdensome for VCI. Responding to this Interrogatory
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would entail reviewing thousands of bills issued by the company over nearly two years and

countless hours of staff time, during which staff will be unable to fulfill duties necessary to the

company’s core business. VCI is a small company with limited staff.
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31 Has V(I claimed or rcecived reimbursement from USAC for any Lifeline customers who
did not have an active access line? 1f so, please explain why.

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects 10 this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

32.  Please provide a spreadsheet showing for the time period June of 2006 through March
2008 (by month) the number of VCI Florida customers on the first of each month, the number of
customers added each month and the number of customers disconnected each month since
becoming an ETC in Florida. Also note whether or not these customers were Lifeline customers.
Response: VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not tikely to lead 1o the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCl
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an [<1'C, which are governed solely by federal law and regulation.  The
Commission’s asserticn of jurisdiction over these matters raises federal questions 1o be
adjudicated in Federal District Court. VCI further objects to this Interrogatory on the ground that
responding would be unduly burdensome for VCI. Responding to this Interrogatory would entail

reviewing thousands ot bills issued by the company over nearly two years and countiess hours of
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staff time, during which staff will be unable to fulfill duties necessary to the company’s core

business. VClis a small company with limited staff.

33. Has VCI requested copies of VCI information which was provided to the PSC under
subpoena trom AT&T? If so, please describe when” [t it was requested from AT&T, when did
VCl receive the information?

Response:  VCI objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction.

34. Please provide a spreadsheet showing all employees on VCI's payroll, their job functions,
and the location of their workplace. If sub-contractors are used to provide services, provide the
name of the sub-contractor, the amount patd to the sub-contractor in 2007, and job functions they
perform on behalf of VCL

Response:  VCI objects to this Interrogatory in its entirety on the prounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it sccks information concerning VCI's
operations as an ETC, which are governed solcly by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Fedcral District Court.

35, Please provide a spreadsheet showing:

a. all states in which VC1 has applied tor E'TC status:

b. the date in which ETC status was approved 1if it was granted;

{TL155086;1)
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C. which states VCI withdrew its request for ETC status and the reason why;
d. which states VC| withdrew 115 ETC status and the reason why;
e. which states where VCI has ETC petitions pending.

Response: V(I objects to this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it sccks information concerning VCIE's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

36. What is the present status of the FCC’s Notice of Apparent Liability for Forfeiture and
Order (FCC 07-148. released August 15, 2007)?

Response:  VCI objects to this Interrogatory in its entircty on the grounds that it seeks
information that is irrelevant, not likely to lead to the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this Interrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matlers raises federal questions to be
adjudicated in Federal District Court, Without waiving these objections, VCI will respond.

For the following request plcase refer to page 11, lines 2-3 of the February 12, 2008 agenda

conference ltem 4 transcript.

1TLESS086.13
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38. Al the February 12, 2008 agenda conference, Mr. Johnson stated that “...we bill no
different than any of the other wireless carriers there. The billing system we developed comes
from a Verizon, or AT&T.” Please explain to what Mr. Johason is referring.

Response:  VCI objects o this Interrogatory in its entirety on the grounds that it seeks
information that is irrelevant, not likely to lead 1o the discovery of admissible evidence and not
reasonably necessary for the disposition of matters within the Commission’s jurisdiction. VCI
further objects to this laterrogatory to the extent that it seeks information concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court. Without waiving these objections, VCI will respond.

For the following request please refer to page 41, lines 15-21 of the February 12, 2008 agenda
conference ltem 4 transcript.

38. At the February 12, 2008 agenda, Mr. Johnson stated that:

“We are in a one-year contract, ong-year agreement with every customer based on the

FCC’s rules, and we are not allowed to collect early on any of those customers until the

year is up. So every single month whether the line is active or not, which there’s no rules

in the FCC rules that says the line has to be active. Every month they get a connection

fee.

Has VCl claimed Lifeline reimbursement from USAC for any VCI customers who have signed a
contract, but have no active service? If so, [ist the customers and any money claimed for
reimbursement.

Response:  VCI objects lo this Interrogatory in its enfirety on the grounds that it seeks
information that is irrelevant. not likely to lead to the discovery of admissible evidence and not

reasonably necessary for the disposition of matters within the Commission’s junsdiction. VCI

further objects to this Interrogatory to the extent that it sceks information concerning VCl's

I TLYS5086,1 )
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operations as an LTC, which are governed solely by federal law and regulation. The
Commission’s assertion ol jurisdiction over these matiers raises federal questions to be
adjudicated in Federal Distnict Court.

OBJECTIONS TO STAFF'S FIRST SET OF PRODUCTION OF DOCUMENTS (NOS. 1 - 10)

1. Please provide copies of all monthly bills for each VCI Florida customer since becoming
an ETC in Florida.

Response: VCI objects to this Request on the grounds that it is overbroad and production of
such documents would be unduly burdensome. Producing thousands of bills issued by the
company over nearly two years would require countless staft hours. As VCl is a small company
with limited staff, staff assigned to this task would be unable to perform their normal duties
necessary to the company’s cor¢ business. Without waiving these objections, VCI responds that,
if additional time is perimitted, production of these documents, together with the information
requested in Staft’s Interrogatory No. 2, may be possible.

2. Please provide invoices and proof of payment for all equipment asserted to be used
exclusively for TLS (see post-audit response to question number one). If it is not shown on the
invoice, list the brand and model number of each piece of equipment listed in response to staff’
post-audit question number one regarding TLS.

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
arc irrelevant, not hikely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction. VCI further
objects to this Request 1o the extent that it seeks production of documents concerning VCI's

operations as an ETC, which are governed solely by federal law and regulation. The
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Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

3. Please provide copies of all AT&T-Florida billing to VCI for from June 2006 through
March 2008, since becoming an E'1C in Florida.

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction. VCI further
objects to this Request to the extent that it seeks production of documents concerning VCI’s
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

4. Please provide invoices for all Lifeline advertising contracted and paid for in the state of
Florida since becoming an ETC in Florida.

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irretevant, not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matiers within the Commission’s jurisdiction. VCI further
objects to this Request to the extent that it seeks production of documents concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

5. Pleasc provide copies of all Form 497 forms filed with the Universal Service
Administrative Company for Florida since becoming an ETC in Florida.

VTEISS086.1 )



Exhibit RJC-27 (Page25 of 28)

Docket No. 080065-TX

Page 24
VCl's General and Specific Objections to Staff's First Requests for Production of Documents and

First Set of Interrogatories

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irrelevant. not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction. VCI further
objects to this Request to the extent that it seeks production of documents concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

6. Please provide copies of any contracts between VCI and Lifeline customers, and any VCI
contracts between V(I and non-Liteline customers

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction, VCI further
objccts to this Request to the extent that it seeks production of documents concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

7. Please provide any contracts or agreements from June 2006 through March 2008 with
any vendors, agents or other parties that have supplied or are presently supplying equipment or
services to VCI in or for the state of Florida.

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irrclevant, not likely to lead to the discovery of admissible evidence and not reasonably

necessary for the disposition of matters within the Commission’s jurisdiction. VCI further

{TL155086.1 }
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objects to this Request to the extent that it seeks production of documents concerning VCI's
operations as an ETC, which are governed solely by federal law and regulation. The
Commission’s assertion of jurisdiction over these matters raises federal questions to be
adjudicated in Federal District Court.

8 Please provide VCI Florida corporate income tax returns for 2006 and 2007.

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction.

9. Provide copies of VCI’s June 13, 2007, June 21, 2007, and July 12, 2007 responses
furmished to the FCC in response to the FCC Letters of Inquiry referenced in Order No. FCC 07-
148 (9 10). released August 15, 2007, along with any other correspondence with the FCC
regarding the allcgations against VCI included in FCC 07-148.

Response: VCI objects to this Request in its entirety on the grounds that it seeks documents that
are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction. VCI further
objects to this Request on the ground that it seeks documents concerning VCI's operations as an
ETC, which are governed solely by {ederal law and regulation. The Commission’s attempt to
assert jurisdiction over such matters raises federal questions to be adjudicated in Federal District
Court. V(I further objects to this Request to the extent it seeks the production of documents
deemed non-public or confidential.

10 Please provide copies of all FIRI payments and remittance forms for the Florida relay
surcharge trom June 2006 through March 2008.

UTLIS5086: 1)
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Response: VCI objects to this Request in its entirety on the grounds that it seeks documents
that are irrelevant, not likely to lead to the discovery of admissible evidence and not reasonably
necessary for the disposition of matters within the Commission’s jurisdiction. VCI further
objects to this Request on the grounds that production would be burdensome and duplicative
because such documents are available to the Commission directly from the FTRI and the

Commission has, in fact, obtained such documents.

Respectfully submitted this 7% day of April, 2008.

Respectfully submitted this 7th day of April,
2008,

Ny -
Beth Keating, Esqty/
Akerman Senterfit
106 East College Avenue, Suite 1200
P.O. Box 1877 (32302)
Tallahassee, I'lorida 32301
(850) 521-8002

beth.keating(tdakerman.com
and

Stacey Klinzman

Regulatory Attorney

VCl Company

2228 S. 78" Street

Tacoma, WA 98409-9050

Telephone: (253) 830-0056

Facsimile: (253) 475-6328

Flectronic mail: staceyk(@veicompany.com

Atiorneyy for Vilaire Communications, Inc.
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[ HEREBY CERTIFY that a true and correct copy of the foregoing has been served via
US Mail and Electronic Mail* to the persons listed below this 7th day of Aprii, 2008:

Lee Eng Tan, Senior Attorney*
Florida Public Service Commission,
Office of the General Counsel

2540 Shumard Oak Blvd.
Taltahassce, FL 32399-0850
LTan@psc.state.fl.us

Adam Teitzman, Supervising Attorney™*
Florida Public Service Commission,
Office of the General Counsel

2540 Shumard Qak Blvd.

Tallahassee, FL 32399-0850
ateitzma(@psc.state.fl.us

By:

Beth Salak, Director/Competitive Markets and
Enforcement*

2540 Shumard QOak Blvd.

Tallahassee, FL 32399-0850
bsalak@psc.state.fl.us

Beth Keating

Akerman Senterfift

106 East College Avenue, Suite 1200
P.0O. Box 1877 (32302)

Tallahassee. Florida 32301

(850) 521-8002

Fax: (850) 222-0103

beth keating(@akerman.com
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ORDER NO. PSC-08-0258-PCO-TX

Investigation

In re:

Communications, Inc.'s eligible

telecommunications  carrter  status  and | ISSUED: Apnl 25, 2008
local  exchange  company

competitive
certificate status in the State of Florida.

ORDER GRANTING MOTION TO COMPEL DISCOVERY

On March 31, 2008, Commission Staff (Staff) served its First Set of Interrogatories (Nos
. 1-10) on Vilaire

1-38) and First Request for Production of Documents (POD Nos
Communications, Inc. (VCI). V(I filed general and specific objections thereto on Apnt 7, 2008
and a partial discovery response on April 15, 2008. On Aprl 22, 2008, staff filed a Motion to
Compel Discovery, seeking full and complete responses to its first set of discovery requests by
12 p.m. on April 30, 2008. Because the hearing is scheduled to be held on June 4, 2008, | find
that time does not allow for VCI to file a response in opposition to the Motion to Compel

Discovery within seven days of service.

Relevancy

POD Nos. 2-10 on relevancy grounds.

regarding its costs and has failed to provide its Lifeline, Link Up and Retail billing data and any

information regarding the technical and managerial functions utilized in provisioning Lifeline
Statf argues that these discovery requests are for

and Link Up services to Florida consumers.
information that directly addresses the matters at issue 1n this case

Jurisdiction

Among other things, VCI objects to Staff Intcrrogatory Nos. 1, 4-13, 15-306, and 39 and
On this basis, VCI has produced minimal information

VCI objects to Interrogatory Nos. 4-13, 15-29, 31-32, 34-36, and 39 and POD Nos. 2-6
7, and 9 on jurisdictional grounds, stating that its operations as an Eligible Telecommunications
Carrier (ETC) are governed solely by federal law and regulation, and that the Commission’s
assertion of jurisdiction over these matters raises federal questions to be adjudicated in Federal
District Court.  Staff argues that the information it seeks is vital to the Commission’s resolution
of the agreed upon 1ssues. Staff acknowledges that the question of the Commission’s jurisdiction
is an 1ssue in the case, but does not believe it is appropriately raised as an objection to its
discovery requests. V(1 has not requested that the Commuission address the jurisdictional issueg,

[

as threshold legal matters prior to the hearing. The Commission will resolve the Junsdlcl;onaﬁE
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Burdensome or Overly Broad Discovery Requests

VCI objects to Interrogatory Nos. 2, 30, and 32 and POD Nos. 1 and 10 on the grounds
that they are burdensome or overly broad. VCl states that the preparation, review and production
of the requested information would require excessive time to produce and review. Staff argucs
that at the issue identification meeting, it notified VCI of its intention to request this information
in order to provide VCI with as much notice as possible, and that upon requesting a hearing on
the matter, VCI should have expected that such information would be requested. Staff is willing
to accept the information in electronic format to alleviate any alleged burden on VCL
Alternatively, if the Commission finds that staff’s requests are burdensome or overly broad, Staff
requests that VCI be required to provide four complete months of billing data, with the specific
months to be provided by Staff.

Attorney-Client Privilege

VCI objects to Interrogatory No. 11 on the basis of attorney-client and/or attorney work
product privileges. Staff argues that VCI has not attempted to “describe the nature of the
documents, communications or things not produced or disclosed,” as required by Rule
1.280(b)(3), Florida Rules of Civil Procedure, and requests that VCI's objections regarding
privilege be rejected on this basis.

Emplovee Information

VCI objects to Interrogatory Nos. 25 and 34 on the basis that the requested information
about VCI employees is an invasion of the privacy interests and rights of its employees. Staff
argues that VCI has addressed these employees in previously received responses to Staff data
requests and explained that its employees were directly employed for VCI's Toll Limitation
Service (TLS) functions. Staff requests the full descriptions and functions of the four VCI
employees to determine whether these employees are utilized for other non-TLS functions. Low
Income support for TLS 1s available only for incremental costs that are associated exclusively
with TLS. This information will thus enable the Commission to determine whether VCI is
approprately sceking reimbursement of its costs for provisioning TLS functions.

Analysis and Ruling

Ruile 28-100.211, Florida Administrative Code, grants broad authority to "issue any
orders necessary to effectuate discovery, to prevent delay, and to promote the just, speedy, and
inexpensive determination of all aspects of the case.” Based upon this authority. and having
considered the pleadings, Staff’s Motion to Compel Discovery is granted. This Commission has
consistently recognized that discovery is proper and may be compelled if it is not privileged and
1s, or likely will lead to, relevant and admissible c¢vidence. VCI is hereby directed to fully and
completely respond to Staff’s First Set of Discovery within seven days of the issuance date of
this order. Should VCI continue to assert that Interrogatory No. 11 calls for privileged
information, 1t shall describe the nature of the information not produced or disclosed in a manner
that, without revealing the privileged or protected information, will enable Staff to assess the
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applicability of the privilege, pursuant to Rule 1.280(b)5), Florida Rules of Civil Procedure.
Shoutd VCI believe that any information requested by way ol Interrogatory Nos. 25 and 34
contains confidential information, VCI may file a request for confidentiality along with its
response in accordance with Comumussion rules.

Based upon the foregoing, it 1s

ORDERED by Commissioner Nathan A. Skop, as Prehearing Officer, that Commission
Staff's Motion to Compel Discovery from Vilaire Communications, Inc., is hereby granted as set
forth in the body of this order. It is further

ORDERED that Vilaire Communications, Inc., shall fully and completely respond to
Staff’s First Set of Discovery within seven days of the i1ssuance date of this order.

By ORDER of Commissioner Nathan A. Skop, as Prehearing Officer, this 25th day of
April, 2008.

/s/ Nathan A. Skop

NATHAN A. SKOP
Commussioner and Prehearing Officer

This is an electronic fransmission. A copy of the original
signature is available from the Commission's website,
wwyw. floridapsc.com, or by faxing a request to the Office of
Comnussion Clerk at 1-850-413-7118.

(SEAL)

RG
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time humits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Mediation may be available on a case-by-case basis. If mediation is conducted, it does
not affect a substantially interested person's right to a hearing.

Any party adversely affected by this order, which is preliminary, procedural or
intermediate in nature, may request: (1) reconsideration within 10 days pursuant to Rule 25-
22.0376, Flonda Administrative Code; or (2) judicial review by the Florida Supreme Court, in
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case
of a water or wastewater utility. A motion for reconsideration shall be filed with the Office of
Commission Clerk, in the form prescribed by Rule 25-22.060, Florida Administrative Code.
Judicial review of a preliminary, procedural or intermediate ruling or order 1s available if review
of the final action will not provide an adequate remedy. Such review may be requested from the
appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.
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certificate status in the State of Florida.

VILAIRE COMMUNICATIONS, INC.”S MOTION FOR RECONSIDERATION OF
ORDER GRANTING MOTION TO COMPEL

COMES NOW, VCI Company d/b/a Vilaire Communications, Inc. (hereinafter “VCI”),
and files this Motion for Reconsideration (“Reconsideration™) of the Prehearing Officer’s order
granting Staff’s motion to compel (“Motion™), Order No. PSC-08-0258-PCO-TX (“Discovery
Order™), issued April 25, 2008. VCI respectfully states that the Discovery Order must be
reconsidered and reversed, because it is founded on mistakes of fact and misapplication of the
pertinent law.

I Background

This case arises from a Lifeline audit conducted by the Florida Public Service
Commission staff (“Staff””) between September and November 2007, culminating in an auditor’s
report issued November 19, 2007. VCI understands that, based on the audit findings,
information obtained from both VCI and AT&T after the audit, and possibly other sources,’ Staff

formally presented its allegations and recommended penalties to the Commission, asking the

las
.. C o . . . . .. - 8
Comumission to initiate compliance proceedings against VCI. The Commission accepted Staff”§% c:
1 i
recommendation and memorialized its decision in Order No. PSC-08-0090-PAA-TX, issuecﬁé %
3
February 13, 2008. Thereafter, VCI timely filed its Protest of Proposed Agency Action and® g
e e
= ™
o O

" on February 2, 2008, VCI filed a public records request seeking production of, in sum, all documents regardin
complaints by Florida consumers against VCI, all documents relied upon by Staff in making its allegations in thea
recomumendation, and all documents by and between Staff and third-parties.

(TLIST106;1)
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Petition for Formal Hearing on March 5, 2008, pursuant to which this matter has been set for a
Section 120.57, Florida Statutes, hearing. In accordance with the requirements of Cherry

Communications, Inc. v. Deason, 652 So. 2d 803 (Fla. 1995), the Staff assigned to this case have

now been bifurcated into Prosecutorial Statf and Advisory Staff.

In furtherance of the anticipated hearing schedule, the Prosecutorial Staff conducted an
Issues Identification meeting in which VCI participated, as did Advisory Staff. During that
meeting, the two parties to this proceeding, Prosecutorial Staff and VCI, reached an accord
regarding the wording of the specific issues to be addressed in this proceeding. The Prehearing
Officer subsequently issued the Order Establishing Procedure on March 26, 2008, which
accepted those issues and set forth the procedural requirements and filing dates for this
proceeding.

Thereafter, Staff served VCI with Interrogatories and Requests for Production of
Documents (“Discovery Requests™) on March 31, 2008, to which VCI filed timely objections
and responses (“Discovery Responses™). Staff then filed a Motion on April 22, 2008, seeking to
have discovery compelled by April 30. Order No. PSC-08-0258-PCO-TX (*Discovery Order”)
was issued on April 25, 2008, before VCI was able to provide its Response to the Motion,

Herein, VCI respectfully suggests that the Discovery Order must be reconsidered,
because it is based upon factual inaccuracies, as well as mistakes regarding the application of
Florida law. Had the Prehearing Officer had the benefit of VCI’s response before he issued his
Order, VCI believes it very likely that the Prehearing Officer would have reached different
conclusions. By this Motion, VCI urges the Commission to recognize that fundamental fairness
and due process require that the Discovery Order be revisited, and to find that VCI has

sufficiently demonstrated herein that the mistakes of fact and law in the Order mandate that it be

(TLE§7106:1}2
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reversed.
II. Standard of Review

The standard of review in Florida for reconsideration is whether or not the Commission, or in
this instance, the Prehearing Officer, made a mistake of fact or law, or overlooked a point of fact

or law, in rendering the decision in question. See Stewart Bonded Warehouse v. Bevis, 294 So.

2d 315 (Fla. 1974); Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); and Pingree v.

Quaintance, 394 So. 2d 362 (Fla. 1 DCA 1981).
ITI.  Jurisdiction/Notice of Intent to Seek Relief

As a preliminary matter, VCI acknowledges that jurisdiction has been identified as an issue
for resolution in this proceeding. In fact, VCI questioned the Staff regarding the Commission’s
authority to audit the Lifeline program as early as September 2007, but did not pursue the issue
at that time in the interest of maintaining amicable discussions with Staff. In its Motion,
Prosecutorial Staff claims that the Discovery Requests directly impact the issues in this
proceeding because “...staff’s requests seek information that is directly related to VCI's
operations as an ETC.” VCI continues to maintain that this Commission lacks subject matter
jurisdiction to inquire into matters concerning VCI’s operations as an ETC; consequently, VCI
hereby provides notice to the Commission of its intent to file a motion, in due course, sceking
disimissal of this proceeding on that ground, or in the alternative, abeyance pending resolution of
the jurisdictional questions in Federal District Court.” The Discovery Requests that will be most
directly impacted by VCI's motion to dismiss ave those touching on, wholly or in part, VCI’s

operations as an ETC, specifically Interrogatory Nos. 2, 4, 5, 7, 8- 32, 35, 36 and 38 and Request

% pursuant to Fi. R. Civ. P. 1. 140, a mation to dismiss for lack of subject matter jurisdiction may be brought at any
time.

{TLI57106;1}3
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Nos. 2, 3, 4,5, 6,7, 8 and 9. This Motion for Reconsideration also provides additional,
alternative grounds upon which reconsideration of the Discovery Order may be based.

IV. Argument

A, JSSUANCE WITHOUT BENEFIT OF RESPONSE

As a threshold matter pertaining lo the Order as a whole, VCI believes that the
timing of the issuance of the Discovery Order was contrary to the plain language of Rule 28-
106.204, Florida Administrative Code, and an abrogation of VCI's due process rights, resulting
in a clear basis for reconsideration of the decision.

1. There Was No Compelling Reason to Grant Staff®s Motion on Shortened
Time. '

Specifically, as set forth above, Prosecutorial Staff filed its Motion on
April 22, 2008, seeking to have discovery responses competied by April 30. The Discovery
Order granting Staff’s motion was issued just 3 days later, without benefit of VCI’s response.’
Under Rule 28-106.204, F.A.C., a response may be filed within 7 days, if time allows. The
seventh day would have fallen on Tuesday, April 29. The only rationale offered in the Discovery
Order for the expedited issuance without benefit of response was that this matter is set for
hearing June 6, 2008, a full six weeks from the date the Order was issued. Likewise, as set forth
in the Order Establishing Procedure for this proceeding, the discovery cut off date in this matter
is not until May 22, 2008. As such, there is absolutely no compelling reason that the Discovery

Order had to be issued on an expedited basis without allowing VCI to respond to the

3 Local counsel for VCI was contacted on April 23 by Advisory Staff, who inquired as to whether VCI would be
able to provide an expedited response. Staff indicated that an Order may be forthcoming in view of the date by
which Prosecutorial Staff had asked for discovery to be compelled. Local counsel advised Staff that it would
endeavor to provide its response on an expedited basis, but in view aof the fact that VCI's testtmony was due the
following day, suggested that it would be difficult to provide the response any earlier than the foltowing Monday,
Aprit 28. VCI was not given notice of a date by which a Response to the Motion would have to be filed in order to
be considered. Keys Citizens for Responsible Gov't, Inc. v. Fla. Keys Aqueduct Auth., 795 So.2d 940, 948 (Fla.
2001K Procedural due process requires fair notice and a real opportunity to be heard); see also Massey v. Charlotte
County, 842 So0.2d 142, 146 (Fla. 2d DCA 2003).
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Prosecutorial Staft's Motion.

2. The Discovery Order Should Not Have Been Issued on Shortened Time
Pursuant to the Florida Rules of Civil Procedure..

Furthermore, the Discovery Order fails to consider the applicability of
Rule 28-106.206, F.A.C., which provides the basis upon which "...the prehearing officer may
issue appropriate orders to effectuate the purposes of discovery and to prevent delay. . . ." Rule
28-106.206, F.A.C. specifically incorporates the requirements of Rules 1.280 through 1.400, FIL.
R. Civ. P., providing that parties may obtain discovery by any means appropriate under those
referenced rules.

VCI respectfully submits that the Prehearing Officer erred by overlooking
Rule 28-106.206, and consequently, Rule 1.380, F.A.C., as well as the cases interpreting FI. R.
Civ. P. 1.380. Specifically, FL. R. Civ. P. 1.380 requires that a party be provided "reasonable
nofice" that a party will seek an order compelling discovery. Courts have determined that this
requirement contemplates a reasonable opportunity to be heard with regard to a motion to
compel discovery, unless the party from whom discovery is being sought has altogether failed to
respond or object to the subject requests. "Where those conditions are not met, Florida Rules of
Civil Procedure 1.380(a) and 1.090(d) apply, requiring that the motion not be heard without

proper notice." Waters v. American General Corp., 770 So. 2d 1275 (Fla. 4" DCA 2000}, cifing

American Cas. Ins. Co. v. Bly Elec. Const. Serv.. Inc., 562 So. 2d 825 (Fla. 4" DCA

1990)(quashing order compelling discovery, and remanding for hearing to entertain objections to
interrogatories on the merits). VCI had properly and timely responded to Prosecutorial Staff's
Discovery Requests by offering valid objections. Consequently, the Prehearing Officer erred by
failing to allow VCI an opportunity to be heard with regard to its objections and the Motion.

In Conclusion, by issuing the Discovery Order prior to the 7 day period allowed by Rule

(TLI57106:1}5
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28-106.204(1), F.A.C., without allowing VCI time to respond and without otherwise identifying
a date by which VCI needed to provide an expedited response in order to have it considered, a
fundamental legal and factual error was created regarding the very issuance of the Order,
because time did, in fact, allow for a response to the Motion. This alone constitutes a basis for
reconsideration under the standard set forth in Diamond Cab.

B. DISCOVERY MUST BE APPROPRIATELY LIMITED IN SCOPE AND

REASONABLY CALCULATED TO LEAD TO_THE DISCOVERY OF
ADMISSIBLE EVIDENCE.

As it pertains to the specific findings regarding the discovery in dispute, the
Discovery Order references Rule 28-106.211, F.A.C,, as the sole basis for the decision 1o reject
VCI’s initial Objections that the Prosecutorial Staff’s Discovery Requests are irrelevant, and
unlikely to lead to the discovery of admissible evidence (Interrogatory Nos. 1, 4 -13, 15 - 36,
and 39, and POD Nos. 2 — 10). Likewise, the Order cites no additional authority or case law,
other than Rule 28-106.211, for the decision to reject VCI's objections that Interrogatory Nos. 2,
30, and 32, and POD Nos. 1 and 10 are overly broad and unduly burdensome. The Order simply
concludes, without support, that, “This Commission has consistently recognized that discovery is
proper and may be compelled if it is not privileged and is, or likely will, lead to, relevant and
admissible evidence.” Discovery Order at p. 2.

VCI acknowledges that the scope of discovery is, indeed, broad. It is not, however,
entirely without bounds. It is on this point that the Discovery Order errs. Specificaily, the
Discovery Order assumes that unless a privilege has been specifically asserted, then any
information, regardless of scope, burden, or relationship to the issues in the case, is discoverable.

That is simply not the law in Florida,

(TL157106:1)0
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1. Unduly Broad and Burdensome Requests

Specifically, Rule 1.280(b)(1), FI. R. Civ. P., provides that:

[plarties may obtain discovery regarding any matter, not
privileged, that is relevant to the subject matter of the pending
action, whether it relates to the claim or defense of the party
seeking discovery or the claim or defense of any other party.... It
is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible
evidence.

The scope of discovery under Florida rules may be considered liberal. However,
this Commission has acknowledged that the Florida Rules of Civil Procedure do not permit
unlimited discovery." For example, discovery requests must be narrowly crafted to the issues of

the case. Redland Co. v. Atl. Civ.. Inc., 961 So. 2d 1004, 1007 (Fla. 34 DCA 2007). The

documents and information requested must be relevant to the subject matter of the case, and

litigants are not enlitled to “carte blanche” discovery of irrelevant material. Allstate Ins. Co. v.

Langsion, 655 So. 2d 91, 94, 95 (Fla. 1995).  Furthermore, in reviewing Prosecutorial Staff’s
Discovery Requests for overbreadth and undue burden, the Prehearing Officer should consider
the fact that, through the filed Testimony of Robert Casey, it is readily apparent that
Prosecutorial Staff seeks expansive discovery for purposes beyond this proceeding. See Direct

Testimony of Robert Casey at page 34, lines 15 — 23, and page 38, line 11.

In Re: Petition for arbitration of wnresolved isswes resulting from negotiations with Sprint-Florida, inc. for
interconnection agreement, by AT&T Communications of the Southern States LLC, Commission QOrder No. PSC-03-
1014-PCO-TP, 2003 Fla. PUC Lexis 578 af p. 37.

[TLIS7106:1}7
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a. POD Reguest Nos. 1 and 10 and Interrogatory Nos. 2 and 32 are
Not Appropriatelv Limited as to Scope and Time Period.

To this point, Staff’s POD Request No. | seeks copies of all
monthiy bills since VCI became an ETC and Interrogatories Nos. 2 and 32, ask for an exhaustive
analysis of these bills. Similarly, POD Request No. 10 seeks all remiftance payments to FTRI
for the 2-year period since VCI has been a designated ETC. These requests are expansive and
unduly burdensome. Moreover, providing the full scope of the information requested does not
appear necessary for proving up any issue in this proceeding.

Make no mistake, this process of providing all its monthly bills in
Florida in paper format, pursuant to POD No. 1, would be burdensome to VCI due to the
number of bills at issue over the time period requested.” Specifically, in order to respond to POD
Reguest 1, VCI would have to incur an unreasonable amount of time, expense and effort to
produce and copy between 18,000 and 25,000 paper bilis issued to VCI customers over 18
months. Compliance with POD No. 10, copies of all FTRI payments over two (2) years, would
be equally burdensome.

Furthermore, as has been communicated to Staff, VCI's billing
system will not permit the download of bills into electronic format. To provide electronic
copies, VCI would have to print out thousands of bills, scan them, and download the scans onto
computer disks, a labor and time intensive process. (See Attachment 1, Alfidavit of Stanley
Johnson). Thus, the Order errs in its apparent acceptance of Prosecutorial Staf’s assertion that
providing the bills in electronic format would reduce the burden on VCI.

VCI  further anticipates that the extensive analysis in

Interrogatorics No. 2 and 32 will entail substantial employee time. VCI is a small company with

3 Discovery must be resiricted in subject maiter, scope and time. Life Care Clrs. of Awm. v. Reese, 948 So. 2d §30,
832 (Fla. 3" DCA 2007).
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limited personnel. Thus, personnel assigned to the task of analyzing VCI’s bills would be unable
to perform duties necessary 0 the company’s core business operations during the pendency of
this project, to VCI’s detriment.

Florida courts have quashed discovery orders permitting
production of voluminous documents net limited in scope and time, finding such requests to be

unduly oppressive, burdensome and overbroad. See, e.g., Union Fidelity Life Insurance Co. v.

Seay, 378 So. 2d 1268, 1269 (Fla. 2d DCA 1979) (request for production of insurance
documents, withoul limitation as to time or to the number of claims, amounting to 45,000

insurance policies, was unduly oppressive and burdensome) See also Redland Co. v. Atl. Civ.,

Inc., 961 So. 2d 1004, 1006-1007 (Fla. 3™ DCA 2007) (tax information was requested over an
unreasonably broad time frame and wholesale turnover of documents without regard to issues
was overbroad). Requiring VCI to produce and copy each and every bill issued since it became
an ETC and each and documents regarding each and every FTRI payment, are likewise unduly
oppressive and burdensome, and the Order errs in not recognizing that fact.

b. The Prehearing Office Should Not Give Weiglit to Prosecutorial
Staff’s “Advance Notice”

The Discovery Order also seems to give weight to Prosecutorial
Staff’s mention that it had informed VCI at the Issues Identification meeting that it would be
seeking the billing information, and that therefore, VCI “had as much notice as possible”.
Discovery Order at p. 2. While is undisputed that Prosecutorial Staff informed VCI that it would
seek to discover VCI's bills, VCI’s understanding at the time was that Prosecutorial Staff sought

VCI’s bills to confirm information already provided by VCI demonstrating its amendment of

Furthermore, the request would be duplicative, at least in part, of information already supplied lo Prosecutorial
Staff through the audit process.

(TL157106:139
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E911 billing errors. VCI was also of the understanding that an actual discovery request would be
forthcoming in short order. VCI did not have the benefit of reading the actual discovery requests
for billing information and understanding the full scope of the request, including the bill analysis
requested, until a full two weeks later when Prosecutorial Staft actually served the Discovery
Requests. Only then did VCI realize the ditficulty it would have in providing the number of bills
covered by the Discovery Requests and the related analysis sought.”

C. Discovery for the Purposes of “Fishing” for Other Possible Causes
of Action is Improper

Requiring VCI to produce each and every bill since it became an
ETC (and documents pertaining to FTRI payments) and extensively analyze mformation on the
bills, is overly broad and unduly burdensome for the company for the reasons set forth above.
Moreover, it seems unlikely that Prosecutorial Staft could effectively review and synthesize in
time for the June 6 hearing the information from each and every one of VCI’s thousands of bills
issued over the 2-year period since VCI received ETC designation. Consequently, one might
reasonably asswme that these extremely broad requests are interposed for either of two possible
purposes: (1) to hinder VCI’s ability to prepare for trial by seeking a “data dump;” and/or (2) to
provide Prosecutorial Staff with a deep pool in which to “fish” for other violations apparently

anticipated by Prosecutorial Staff -- whether at issue in this proceeding or not.

7 When VCI received Prosecutorial Staff's Discovery Requests, it informed Prosecutorial Staff that providing all
bills ever issued in Florida would be extremely burdensome, but thal a sampling might be a more reasonable
alternative. In response, Prosecutorial Staff indicated that it would consider what sort of sampling would be
statistically valid. Prosecutorial Staff fater informed VCI that a sampling would not be acceptable, but that it would
accept the bills in electronic format as an alternative. VCI informed Prosecutorial Staff that its billing information
could not be provided in true bill format, as viewed by customers, electronically, and that to provide bills, as viewed
by customers, the bills would still have to be printed out electronically. VCI again suggested a sampling might be a
reasonable alternative. VCI received no response until the Motion to Compel, wherein Prosecutarial Staff now
seems to suggest that it might consider four (4) months worth of bills to be a reasonable alternative. It is unfortunate
that this informatien was not conveyed to VCI prior to the filing of Staff’s Motion to Compel, as it is likely that VCI
would have agreed that four (4) months worth of bills was an acceptable resolution of the issue.

iTLIs7106:1y 10
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“Fishing,” which appears to be the most likely basis for these
requests, is entirely inappropriate. In fact, the courts have specifically found that discovery may
not be so expansive as to authorize a “fishing expedition” through which a party could uncover

“potential other causes of action.” See, State Farm Mut. Auto. Ins, Co. v. Parrish, 800 So. 2d

706, 707 (Fla. 5" bca 2001) (Discovery order quashed because judge expressly authorized
fishing expedition).
d. POD Request Nos. 4, 5 and 7 and Interrogatory Nos. | and I2 are

Unduly Burdensome because Duplicative or Equally Accessible io
Prosecutorial Staff.

Other requests are also unduly burdensome, albeit for a somewhat
different reason. Specifically, Prosecutorial Staff has already obtained the documents sought in
POD Request Nos. 48, 5 and 7 either from VCI or from third-parties, as has been disclosed in
documents produced in response to VCI’s public records request. Furthermore, the definition of
the term “resale”™ (Interrogatory No. 1) may be obtained as easily by Staff as VCI. VCI should
not be required to produce duplicate documents or provide Staff with information it can easily
obtain itself. Thus, as to these Discovery Requests, the Motion should have been denied.

With respect to documents in Staff’s possession, VCI provided the
Statf auditor with copies of invoices for Lifeline advertising (Request No. 4) and copies of FCC
Forms 497 (Request No. 5) during the audit. As for Interrogatory 12 and Request No. 5,
Prosecutorial Staff has already obtained and, upon information and belief, continues to receive
copies of VCI's FCC Forms 497 directly from the Universal Service Administrative Company.
Further, to the extent that POD Request No. 7 seeks copies of VCI's interconnection agreement

and local wholesale complete agreement with ATT-Florida, VCI provided those documents (o

8 This tribunal should also note that whether VCI has advertised its Lifeline services is not an issue identified in this
proceeding. As such the advertising invoices are irrelevant and the Discovery Order should be reversed on POD
Request for this reason.
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the Staff auditor, and the wholesale agreement currently is on file, under seal, with the
Commission Clerk’s Office.

Thus, for the foregoing reasons, the Discovery Order should be
reconsidered and reversed as it pertains to Interrogatories Nos. 2 and 32, and POD Requests |
and 10. The finding therein that these expansive discovery requests are allowable under Florida
law is erroneous as a matter of law, and the assumption therein that Prosecutorial Staff’s
statements at the March 13 Issues Identification meeting served as sufficient “notice” of the full
scope of discovery at issue in these requests constitutes a mistake of fact. As for Interrogatory
Nos. I and 12, and POD Requests Nos. 4, 5, and 7, the Order errs in assuming that this
information is not either readily available to Prosecutorial Staff or already in their possession and
consequently failing to recognize that providing duplicative responses would be unduly
burdensome.

2. Irrelevant Requests

While materiai need not be specifically relevant to a matter at issue in a
proceeding in order to be deemed discoverable, material that is otherwise irrelevant must be

reasonably calculated to lead to the discovery of admissible evidence in order to be deemed

discoverable. Rule 1.280(b)(1), Florida Rules of Civil Procedure [emphasis added]. This simply
means that there must be a readily apparent and "reasonably calculated” causal connection
between the information sought and cvidence relevant to the issues in the case. Calderbauk v.
Cazares, 435 So. 2d 377, 379 (Fla. 5" DCA1983). If the causal connection is not readily
apparent, the party seeking discovery must pomt out the reasoning process using facts and
inferences. Id. Arguments that irrelevant inquiries “might” lead to evidence that would be

relevant to the issues of a case, and that would be admissible, are insufficient. Id. In other
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words, it should not require a “leap of faith” to see how the information might lead to other,
relevant information.’
a. Requiring all of VCI’s Bills to Review S11 Surcharges is

Overbroad in Scope and Not Reasonably Calculated to Lead to the
Admissibility of Discoverable Evidence.

Specifically, Interrogatories 2, 30, and 32, as well as POD
Requests 1 and 10, are not likely to lead to the discovery of admissible evidence on the 211 issue
for the following reasons: 1) VCI has admitted overcharging customers the 911 surcharge; 2)
V(I has submitted to Staff a spreadsheet disclosing the number of customers who overpaid the
911 surcharge and the amount of the overcharge; 3) VCI submitted a plan for refunding or
crediting the customers who overpaid and 4) VCI responded in Interrogatory No. 14 that the
company has compensated customers who overpaid the 911 fee. The 911 issue has been
resolved and no further discovery is warranted. There is no rational basis for a discovery inquiry
of this magnitude regarding an issue upon which VCI has already conceded culpability.

This is not an issue upon which VCI has offered a vigorous
defense; thus, the scope of the request should be more appropriately tailored to confirming that
VI has satisfactorily resolved the issue. If this tribunal determines review of VCI’s bills is
necessary to verify that VCI has corrected the surcharge amount, Prosecutorial Staff can surely
determine this fact by examining one or two recent bills for each county where VCI's customers

reside.

¥ Furthermore, requests for irrelevant information and things, and requests that are unreasonably expansive in nature
may be so burdensome as to constitute a departure from the essential requirements of the law causing itreparable
wjury and may be quashed on appeal. Life Care Ctrs. of Am, 948 So. 2d at §32-833.
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b, No_Causal Connection  Has Been Established to Warrant
Production of Ali of VCI’s Bills on the Late Payment Charge Issue

These same requests are also not likely to lead to the discovery of
admissible evidence on the late payment charge issue, nor has any causal connection been

established. For instance, only one VCI customer has complained to the Commission that he

was incorrectly assessed a late payment fee, and that customer is on record admitting that his

payments were made after the payment due date. See Exhibit SJ2-A 1o the Direct Testimony of
Stanley Johnson. While Prosecutorial Staff has alleged that VCI has incorrectly charged other
customers,'® Prosecutorial Staff has thus far refused 1o provide VCI with identifying information
for those customers and such information should have been produced in response to VCI's public
records request.“ As a result, VCI is unable to investigate Staff’s allegations, clear the
company’s name, or alternatively substantiate the allegations.12 On the basis of deminimis
complaints of record and the statements of unnamed sources and undisclosed facts, Prosecutorial
Staff “thinks” that VCI is charging a late payment fee incorrectly. Prosecutorial Staff is, in
essence, seeking information that “might” lead to relevant evidence without establishing any

causal relationship. In other words, Prosecutorial Staff is on a “fishing expeditton,” which, as set

10 Staff has never informed VCI of the exact number of customers it surveyed who claimed incorrect late payment
fee billing.

"' VCI's public records request submitted to the Commission on February 7, 2008, requested, in pertinent part, all
documents regarding complaints by Flovida consumers against VCL, all documents relied upon by Staff in making its
allegations in the PAA, and all documents by and between Staff and third-parties. As VCU's customers are third-
parlies, StafT has alleged incorrect assessment of late fees, and a customer’s statement concerning a billing error
would be considered a complaint, VCI should have received any and all documentation about these alleged
customers, including staff notes and e-mails, in response to the public records request.

"2 "In addition to substantial evidence to support a license revocation, the cases require that the accusation state with
specificity the acts complained of, to allow the licensee a fair chance to prepare a defense." Davis v. Dept. of Prof,
Reg., 457 So. 2d 1074 (Fla. 1" DCA 1984), eiting Hickey v. Wells, 91 So.2d 206 (Fla. 1957).
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forth herein, is inappropriate.’®>  Thus, the Order erred as a matter of law in compelling VCI to
provide this information.

If the Commission determines that some amount of information or documents sought by
Interrogatories 2, 30, and 32, and POD Requests Nos. 1 and 10 are responsive on the late
payment issue, the scope of the request should be narrowed significantly. Prosecutorial Staff
should likewise be ordered to produce identifying information about those customers it believes
have been mischarged by VCI, as should have done pursuant to the public records request.

C. Other irrelevant requests

In several instances, Prosecutorial Staff provided no rational
explanation regarding the likelihood discovery sought would lead the discovery of admissible
evidence. Consequently, the Order errs in relying on Prosecutorial Staff’s arguments in
compelling responses. Specifically, Interrogatory No. 6 and Request Nos. 8 and 10 seek a list of
VCI’s payments to ATT-Florida for service and corporate income tax returns for reconciliation
with VCI's regulatory assessment fee form as well as information and documents regarding
VCP's FTRI payments.'* Neither VCI’s regulatory assessment fees nor VCI's FTRI payments are
at issue in this proceeding."”

Similarly, Interrogatory Nos. 11, 29(a), 35 and 36 and Request No. 9 seek information

about VCU's operations in states other than Florida, as well as documents and information filed in

1 Supra at p. 8.
In addition, VCI should not be compeiled to comply with Request No. 10 because documents produced pursuant

to VCI’s public records request demonstrate that Staff requested and received directly from the FTRI administrator a
report of VCI's payments to this fund and other documents. Because Stafl has this information already in its
possession and can easily oblain this information divectly from the FTRL, VC! should not be compelled to produce
these documents.

1> Furthermore, in this compliance proceeding in which VCI's ETC designation and certificate are at stake,
fundamental principles of fairness and due process would prevent Prosecutorial Staff from bringing any additional
charges at this point in the proceeding without significant modifications to the schedule to allow VCI a fult and
adequate opportunity to respond to said charges. An agency cannot find a defendant in violation on an issue not
charged in the original complaint against the defendant. Willner v. Dept. of Prof. Reg., 563 So. 2d 805 {Fla. ¥

DCA 1990).

(TL157106.1}15



Exhibit RIC-29 (Page16 of 31)

an FCC proceeding regarding VCI’s operations in states other than Florida. VCI’s operations in
stales other than Florida are not at issue in this proceeding and this Commission has no
Jurisdiction to inquire into VCI’s operations in states other than Florida.

In addition, Interrogatory No. 9 and Request No. 7 request documents and information
regarding VCI's business relationships with third-parties who have supplied or are supplying
VCI with equipment or services. The quality or quantity of VCI's provision of service to its
customers is not an issue identified in this proceeding. [t was certainly not called into question
in the Commission’s PAA Order that initiated this proceeding. Furthermore, as is discussed
below, the Commission is without jurisdiction to inquire into the details of VCI's business
relationship with any third-party.

Interrogatory No. 34, which seeks information about VCI employees and subcontractors
also should have been rejected on these same bases.'® The information sought is not relevant or
reasonably calculated {o lead to the discovery of admissible evidence because the quality of work
or the type of work performed by VCI’s employees is not at issue. Furthermore, VCI employees
are not parties and no employee other than Stanley Johnson is a witness in this proceeding.
Prosecutorial Staff identified no causal relationship between this information and any issue in
this proceeding. Instead, Prosecutorial Staff lumped this Interrogatory under its general
argument that essentially says, all roads lead to Lifeline and Linkup issues. See, Motion at p. 3.
It is simply unfathomable how information about VCI's employees and subcontractors can
passibly lead to relevant, admissible information about VCP's provision of Lifeline and Linkup

services.

' The Commission’s inquiry into VCI employee functions is directly related to VCU's operations as an ETC and

will be addressed in VCI's motion to dismiss. The fact that VCI provided limited information about its employees
post-audit does not require VCI to provide additional information. Subject matter jurisdiction cannot be watved.
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Finally, as to Intercogatory Nos. 2 and 32, these requests demand information about VCI
customers’ disconnect dates, Again, in the context of this proceeding, the requests are simply
irrelevant, and unlikely to lead to the discovery of admissible evidence as to any issue identified
in the Order Establishing Procedure. There is no identifiable causal relationship between the
information sought and matters at issue, and one must streich the imagination to come up with a
rational relationship. These requests are simply further casts of the fly in Prosecutorial Staff’s
ongoing fishing expedition, and as such, should have been rejeéted by the Prehearing Officer.

Without benefit of VCI’s arguments addressing these Discovery Requests, the Prehearing
Officer accepted Prosecuiorial Siaff’s assertions as to the relevance of Interrogatory Nos. 2, 6, 8,
i 9, 10, 11(a), 29, 32, 34-36, and 39, and POD Requests Nos. 7 and 9. As a direct result, the Order
] Granting Motion was in ervor as a matter of fact and law for the reasons set forth heretn.

C. DISCOVERY BEYOND THE SCOPE OF THE COMMISSION’S INQUIRY
AUTHORITY

Staff Interrogatory Nos. 4, 5,6, 7, 8,9, 10, 15-31, 34, 38 and 39, as well as POD
Nos. 2, 3, 7 and 9 seek, infer alia., copies of ATT-Florida bills to VCI, the number of lines
puichased under a private contract with ATT-Florida, and details of the ongoing operations
between VCI and ATT-Florida and VCI and other third-parties, including the USAC.'” These
Discovery Requests seek information that is beyond the reach of the Commission’s inquiry, and
thus, the information sought is not relevant nor is it reasonably calculated to lead to the discovery
of admissible evidence. As such, the Prehearing Officer erred in compelling VCI to respond to

these requests.

" vers objections to Interrogatory No. 6, request for payments made to ATT-Florida are addressed above to the
extent that it relates to VCU's reporting of regulatory assessment fees.
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1. The Legislature Has I?assecl No Law Authorizing the Commission (o
Regulate ETCs. Inquiry into VCI’s ETC Operations are Bevond the
Scope of the Commission’s Inquiry Authority.

First and foremost, the Commission’s jurisdiction is prescribed by the

Florida Legislature. As set forth in Florida Public Service Commission v. Bryson, 569 So. 2d

1253, 1254-1255 (Fla. 1990);

The PSC has the authority to interpret the statutes that empower it, including
jurisdictional statutes, and to make rules and to issue orders accordingly. PW
Ventures, Inc. v. Nichols, 533 So. 2d 281 (Fla. 1988). It follows that the PSC
must be allowed to act when it has at least a colorable claim that the matter under
consideration falls within its exclusive jurisdiction as defined by statute.

However, an "[a]dministrative agency has only such power as expressly or by

necessaty implication is granted by the legislative enactment." Charlotte County v. General

Development Utilities, Inc., 653 So. 2d 1081, 1082 (Fla. 1% DCA 1995); State, Department of

Environmental Repulation v. Falls Chase Special Taxing District, 424 So. 2d 787, 793 (Fla. 1%

DCA 1982).'"" A reasonable doubt as to a power that is being exercised by the PSC must be

resolved against such exercise. Lee County Electric Cooperative, Inc. v. Jacobs, 820 So. 2d 297

{Fla. 2002); City of Cape Coral v. GAC Utilities, 281 So. 2d 493, 496 (Fla. 1973); and Florida

Bridge Co. V. Bevis, 363 So. 2d 799 (Fla. 1978)."

Specifically, nothing in Chapter 364 approximates Federal law regarding ETC

operations, authorizes the Commission to adopt rules similar to, or permits the Commission to

** Similarly, in speaking to the powers of federal agencies, the U.S, Supreme Curt has explained that:

An agency may not confer power upon itself. To permit an agency to expand its power in the face
of a congressional timitation on its jurisdiction would be to grant lo the agency power to override

Congress. This we are unwilling and unable to do.

Louisiana Public Service Commission v. FCC, 476 U.S. 355, 374, 375 (1986).

'* For instance, the PSC was found not to have authority to address a private contractual matter in Teleco
Communications Co. v. Clark, 695 So. 2d 304, 309 (Fia. 1997).
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enforce the FCC’s universal service rules relied upon by Prosecutorial Staff as the basis for their
prosecution of this matter. A state agency is simply not authorized to take administrative action
based upon federal statutes. Curtis v. T aylor, 648 F.2d 946 (5" Cir. 1986). State agencies only
can act pursuant to federal law if the federal law contemplates that the state agency will act and

there is a specific state statute allowing the state agency to take action. Louisiana Public Service

Commission v. FCC, 476 U.s. 355, 374, 375 (1986). The Telecommunications Act of 1934, as

amended, of which the Universal Service provisions are a part, is a jurisdictional scheme referred
to as "cooperative federalism,"” whereby Congress specifically designated roles for the FCC and

for state conunissions. See MCI Telecommunications Corp. v. BellSouih Telecommunicaiions,

Inc., 112 F. Supp. 2d 1286; affirmed by 298 F. 3d 1269 (11™ Cir. 2002).

In this instance, Congress did not designate a role for the state conunissions with
regard to regulation of ETCs, including auditing and enforcing FCC universal service rules,
regarding application for and disbursements from USAC under the Low-Income Program, nor
did the Florida Legislature enact a law authorizing the Commission to do so. More than a
reasonable doubt exists as to the Comumission’s authority to inquire into these matters. Thus,
Prosecutorial Staff's pursuit of information regarding VCI's compliance with Federal Rules
reaches beyond the scope of the Commission's authority, and consequently, beyond the scope of
discovery as provided in Rule 1.280, Florida Rules of Civil Procedure, and Section 364.183,

Florida Statutes.

2. This Commission Has No Authority to Inquire Into the VCI’s Private
Business Relationships with Third-Parties.

Furthermore, the Commission cannot unilaterally inquire into the
mechanics of the business relationship between a competitive carrier and its underlying carrier.

These parties” business relationship is governed, first, by the provisions of an interconnection

{TL1S7106;13 19
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agreement. Section 364.162 F.S. grants the Comumission authority to arbitrate disputes between
parties to an interconnection agreement, if the parties cannot agree to the terms within 60 days
and if the parties petition the Commission. The Comwmission also is authorized to arbitrate
interconnection agreement disputes, if the parties so request, after the interconnection agreement
is approved.’®

In this case, VCI's interconnection agreement with ATT-Florida has been
approved by the Commission and neither party to that agreement has requested arbitration. The
fact is that once an interconnection agreement is approved, the ongeing implementation of the
agreement and business operations of the parties in accordance with that agreement is akin (o a
private contractual arrangement, and is not subject to Commission general jurisdiction or
oversight.

Furthermore, this Commission also has no authority whatsoever to inquire into business
operations conducted pursuant to private contract, such as the local wholesale agreement or
private contracts entered into between VCI and other third-parties, >

In sum, this Commission has not been granted authority to unilaterally inquire into the
details of VCI’s private business relationship with ATT-Florida and has no authority to inquire
into VCI’s business relationships with other-third parties. Thus, the Commission has no

authority to compel the production of documents concerning those relationships.

3. As Jurisdiction is at Issue, the Discovery Order is in Error. A Motion fo
Dismiss for Lack of Subject Matter Jurisdiction May be Brought at Any
Time,

: While jurisdiction is, in fact, a specific issue identified for resolution on

the Tentative Issues List attached to the Order Establishing Procedure, VCI has never committed,

2 Fla. Stat. Section 364.162.
lSee, e.g,, Teleco Communications Co. v. Clark, 695 So. 2d 304 {Fla. 19973 and United Tel. Co. of Fla. V. Public

Service Commission, 496 So. 2d 116, 118 (Fla. [986).

(TL157106.1120
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nor was it asked, to refrain from seeking resolution of the jurisdictional question prior to hearing,
[n fact, VCI does intend to seek resolution of the turisdictional question prior to hearing. Thus,
the Discovery Order is in error to the extent that it compels discovery over the jurisdictional
arguments that have been plainly raised on the basis that jurisdiction is an issue in the
proceeding.

The fact of the matter is that the Commission is without jurisdiction to
wnterpret and enforce Federal rules pertaining to Lifeline; consequently, Prosecutorial Staff has
no right to discovery on these subjects. In pronounced support of this argument is the plain
language of Section 364.183, Florida Statutes, which specifically says that the Commission shail
have access to documents and records "reasonably necessary for the disposition of matters within

the commission's jurisdiction.”" [emphasis added].

Furthermore, {o the extent that any weight has been given in the Order to
assertions by Prosecutorial Staff that a Motion or Petition on the jurisdictional question should
have been raised prior to issuance of the Order Establishing Procedure, VCI emphasizes that
Florida law is clear that jurisdiction can be raised at any time and may be properly asserted in a

motion to dismiss. See Fla. R. Civ. P, 1.140{b). 2 Presentation of the question need not be

posed at time deemed convenient by Prosecutorial Staff.

2 As concisely set forth in In re: DINH.W., 955 So. 2d 1236, 1238 (Fla. 2" DCA 2007): "Subject matter
jurisdiction — the “power of the trial court to deal with a class of cases to which a particular case belongs' — is
conferred upon a court by constitution or by statute.” Sirommen_v. Strommen, 927 So.2d 176, 179 (Fla. 2d DCA
2006) (quoting Cunningham v. Standard Guar. ins. Co., 630 So0.2d 179, |81 (Fla. 1994)). Parlies cannot agree to
jurisdiction over the subject mafter where none exists, and the defense of lack of subject matter jurisdiction can be
raised at any time. Cunaingha, 630 $0.2d at 181; Strommen, 927 Sc.2d at | 79; Ruble v.Ruble, 884 So.2d 150, 152
(Fla. 2d DCA 2004). "A trial court's lack of subject matter jurisdiction makes its judgments void. . . ." Strommen,
927 So,2d at 179, Furthermore, “subject matter jurisdiction cannot be waived or conferred upan a court by cousent
or agreement of the parties.” Williams v, Starnes, 522 So.2d 469, 471 (Fla. 2d DCA [988).

{TL157106:1721
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To the same point, VCI also notes that this proceeding has been scheduled
on an unusually expedited time frame. This was certainly not done at VCI’s urging,
Consequently, any delay that may result from VCI's anticipated filing of a Motion to Dismiss for
Lack of Subject Matter Jurisdiction, or any similar federal court filing, is unavoidable in the
context of a schedule that already has little room to spare and should not be mterpreted as being
interposed simply for purposes of delay, as suggested by Prosecutorial Staff at Footnote 7 to its
Motion. Any reliance on these assertions by Prosecutorial Staff by the Prehearing Officer is
rendering his decision to compel discovery over the jurisdictional objections is in error both as a
matter of law and of fact.

For all these reasons, the Discovery Order as it relates to Staff
Interrogatory Nos. 4, 5, 6, 7, 8,9, 10, 15-31, 34, 38 and 39, as well as POD Nos. 2, 3, 7and 9, is
! in error to the extent that it apparently accepts Prosecutorial Staff’s assertions that jurisdiction is
a matter for hearing and should not bar discovery of this information.

D. INFORMATION SUBJECT TO WORK-PRODUCT OR ATTORNEY-CLIENT
PRIVILEGE.

Staff’s Interrogatory Nos. 11, 12, 13 and 33 as well as Request No. 9 seck
docwments and information protected by the attorney work-product doctrine and/or the attorney

client privilege. As such, this information is not discoverable. Thus, in accordance with the

Prehearing Officer’s directive in the Discovery Order at page 2, VCI hereby specifically sets
forth its arguments regarding these assertions of protected information and described the
information at issue.

Florida Rule of Civil Procedure 1.280 states, in pertinent part:

Parties may obtain discovery regarding any matter, not
privileged.... ... [A] party may obtain discovery of documents and

{TL157106;1322
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tangible things otherwise discoverable under subdivision (b)(1) of
this rule and prepared in anticipation of litigation or for trial by or
for another party or by or for that party’s representative. . .only
upon a showing that the party seeking discovery has need of the
materials in the preparation of the case and is unable without
undue hardship to obtain the substantial equivalent of the materials
by other means. ...Without the required showing a party may
obtain a copy of a statement concerning the action or its subject
matter previously made by that party.

The work product doctrine encompasses fact work product, ie., information
relating to a case and gathered in anticipation of litigation, and opinion work product, i.e., the
attorney’s mental impressions, conclusions, opinions and theories. Fact work product is
discoverable upon a showing of need and undue bardship, but opinion work product is not

subject to discovery. S. Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377, 1384 (Fia. 1994).

The attorney-client privilege protects from disclosure  confidential
communications made by an attorney in rendering legal services to a client. [d. at 1380.
Comununications between a corporate attorney and a corporate employee who personifies the
corporation are protected by attorney-client privilege. Id. at 1381. A corporate employee
personifies the corporation if he is in a position to control or take a substantial part in a decision
about an action an aftorney may advise the corporation to take. Id. The Commission is not
entitled to unfettered access to a regulated company’s confidential communications. Id. at 1382,
Where a party seeks to abrogate a privilege claim, that party bears the burden to prove facts that

would make an exception to the privilege applicable. Eight Hundred, Inc. v. Fla. Dep't of

Revenue, 837 So. 2d 574, 576 (Fla. 1* DCA 2003).

Specifically, Interrogatory No. 11 and Request No. 9 seek specific documents and
information concerning VCI’s participation in an FCC proceeding. This information is protected

by the attorney-client privilege and work-product doctrine and, thus, is not subject to discovery.

(TLES7106:1123
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In Interrogatory No. 11, Prosecutorial Staff seeks information concerning legal
advice proffered by VCI’s attorney to the corporation in an ongoing administrative proceeding.
Revealing this information would disclose VCI*s attorney’s mental impressions, conclusions,
opinions and theories of this case. Communications between an attorney and client with respect
to an ongoing proceeding are protected from discovery pursuant to the attorney-client privilege.
VCI’s opinion work product similarly is not discoverable.

Request No. 9 seeks copies of documents filed in response to the FCC’s inquiries
in that ongoing proceeding concerning VCI's operations in states other than Florida.” Because
all responsive documents filed with the FCC were prepared in anticipation of litigation or trial,
these documents constitute atiorney work-product and are protected from disclosure thereby.
Further, to the extent the FCC does not permit the public to inspect and copy VCI's filings, these
documents are subject to the confidentiality rules of another tribunal and not subject to
discovery. In the Motion, Prosecutorial Staff did not make the required showings of “need” for
these documents and “undue hardship.”

Similarly, Interrogatory Nos. 12 and 33 seek information concerning actions taken
by VCI in relation to its case in this proceeding. This information is protected by the Attorney-
Client privilege, as well as the attorney work-product doctrine. In this request, Prosecutorial
Staff requests information regarding legal advice with respect to this case and that would
disclose VCI's counsel’s mental impressions, conclusions, opinions and theories of this case.

VCI’s opinion work product is protected from disclosure; thus, the Motion on this point should

have been denied.

¥ VCI has addressed the relevance of information sought in Request No. 9 and whether such information is
reasonably calculated to lead to discovery of admissible evidence elsewhere in this Response.

(TLi57106;1124
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Prosecutorial Staft also seeks information, in Interrogatory No. 13, that would
disclose whether and from whom certain information has been obtained by VCI in preparation
for this case. This information is protected from disclosure by the work-product doctrine in that
it secks information pertinent to the strategy, timing, and related mental impressions of VCI’s
counsel in preparation for hearing. Thus, the Order errs in compelling a response that entails the
disclosure of privileged information.

[n accordance with the Prehearing Officer’s direction on pages 2 and 3 of the
Discovery Order, VCI has fully set forth its assertions of privilege, and respectfully asks that the
Commission accept these assertions and not seek to further compel responses to this discovery:
To do so would constitute a mistake of law and reversible error susceptible to an interlocutory
appeal.

V. Conclusion

For all the foregoing reasons, VCI respectfully requests that the Commnuission grant VCI's
Motion for Reconsideration of Order No. PSC-08-0258-PCO-TX to the extent that it seeks to
compel VCI to respond to Interrogatories 1 — 13, 15 - 36, 38 and 39 and POD Requests Nos. 1 -
10. To the extent the Discovery Order allows VCI to more fully explicate its objections based
upon privilege, VCI has now done so and respectfully asks that these be accepted and that VCI

no longer be compelled to respond to Interrogatories 11, 12, 13, and 33 and POD Request No. 9.

[SIGNATURE NEXT PAGE]
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Respectlully submitted this 2nd day of May, 2008.

%!/U/ A / f A et
Stacey ](I‘iﬁzman L/

Regulatory Attorney

VCI Company

2228 S. 78% Street

Tacoma, WA 98409-9050

Telephone: (253) 830-0056

Facsimile: (253) 475-6328

Electronic mail: staceyk@vcicompany.com

and

Beth Keating

Akerman/Senterfitt, Attorneys at Law
106 East College Ave., Suite 1200
Tallahassee, FL 32301

Telephone: (850) 521-8002
Facsimile: (850)222-0103

Attorneys for Vilaire Communications, Inc
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ATTACHMENT 1

AFFIDAVIT OF STANLEY JOHNSON
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation of Vilaire | DOCKET NO. 080065-TX

Communications, Inc.'s eligible
telecommunications  carrier  status  and || DATED: MAY 2,2008
competitive  local  exchange  company

certificate status in the State of Florida.

AFFIDAVIT OF STANLEY JOHONSON IN SUPPORT OF
VILAIRE COMMUNICATIONS, INC.’S MOTION FOR RECONSIDERATION

1, Stanley Johnson, President of VCI Company, doing business in Florida as Vilaire
Communications, Inc., depose and state the following:

l. VCI Company is comprised of 13 employees located at the company’s
headquarters, 2228 S. 78" Street, Tacoma, Washington, 98409-9050. V(I provides local
exchange service in 9 states including Florida.

2. Upon receipt of Staff’s Request for Production No. 1 and Interrogatory No. 2,
estimated the number of documents involved, the availability of staff to be assigned to the

project and estimated the time that staff would spend in complying with these requests.

3 I estinate that VCI has issued between 18,000 and 25,000 bills to Florida
consumers since June 2006.

4. VCI’s computer systemt will not permit the download of customer bills in
electronic format. Bills are generated by the system to be printed out on paper only.

5. To produce bills in electronic format, VCI staff would be required to print out
paper bills, scan these bills tn portabie document format onto a computer and download them

onto computer disks. The process of doing so is labor intensive and time consuming.
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6. T estimate that it will take VCI staff 2 minimum of one weck to print out and
organize the bilfs. [ further estimate it will take three to four weeks for staff to review each bill
and input the information required in Interrogatory No. 2 into an excel spreadsheet for review by
Statf.

7. My staff’s core business functions include serving VCI’s customers in 9 states,
resolving customer complaints, interacting with underlying carrier staff to facilitate delivery of
service to customers, accounting functions such as posting customer payments for service and
assembling and mailing bills to VCI’s current customers.

8. Assigning staff to print-out or scan the number of bills in POD No. [, organize
and review them, and create an excel spreadsheet of the information required in Interrogatory
No. 2, will distract staff from their normal duties and interfere substantially with the company’s
core business functions, to the detriment of VCI’s business.

9. [t was my hope that Staff would agree to the production of a random sampling of
bills, as audit staff did during the Commission audit conducted between September and
November 2007. Staff, however, did not disclose the possibility of reducing the scope of POD
No. 1 to four (4) months rather than eighteen (18) months until filing the Motion to Compel.

10. Reducing the number of documents requested and refining the scope of the
analysis necessary on those documents will facilitate VCT’s ability to comply with Staff’s
discovery requests in a reasonable amount of time in a manner greatly reducing the burden on its
stafl as well as the negative affect such the effort of compliance would have on VCI's core

business.

[SIGNATURE NEXT PAGE)
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Respectfully submitted this 2" day of May, 2008.

A T

Stantey Johnson, President

AFFIDAVIT

STATE OF WASHINGTON
ss: Tacoma

)
)
COUNTY OF PIERCE )
)

I hereby certify that on this 2™ day of May, 2008, before me, an officer duly authorized
in the State and County aforesaid to take acknowledgments, personally appeared
Stanley Johnson , who is personally known to me, and who acknowledged before me that the
information provided by him in the Aftidavit of Stanley Johnson in Support of Vilaire

Communications Inc.’s Motion for Reconsideration is true and correct to the best of his personal

knowledge.
IN WITNESS WHEREOQF, I have hereunto set iny hand and seal in the State and County

set forth above as of this 2nd day of May, 2008.

N, STl
= '\6‘:!~\|.\\\\|r€0 ”f
ENSREG A,
-, z gg"g‘%" B XX
T SN
Alexis Steckler, Notary Public in and for the -’,,7.?,%{? -3 1‘:9}%;, =
. . . RANSY -
State of Washington, residing at Pierce County. ‘“, Or WA \\\‘\.%

_— - 2 N
My Commission Expires: 5 T i - A0 OE}
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing Notice has been
served via Electronic Mail* to the persons listed below this 1st day of May, 2008:

Lee Eng Tan, Senior Attorney*
Florida Public Service Comumission,
Office of the General Counsel

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-(850
LTan{@psc.state.fl.us

Adam Teitzman, Supervising Attorney*

Florida Public Service Commission,
Oflice of the General Counsel

2540 Shumard Qak Blvd.
Tallahassee, FI. 32399-0850
ateitzma(@psc.state.fl.us

Beth Salak, Director/Competitive Markets and
Enforcement*

2540 Shumard Oak Blvd.

Tallahassee, FL. 32399-0850
bsalak(@psc.state.fl.us

By:

(Q%H{m// ’%ﬁ//é/’l%ﬁ
Stacey lé&lzm'm

Regulatory Attorney

VI Company

2228 S. 78" Strect

Tacoma, WA 98409-9050

Telephone: (253) 830-0056

Facsimile: (253) 475-6328

Electromtic mail: stacevk(@vcicompany.com
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T AVDID PENALTY ANT INTEREST CHARGES. THE REGUEATONRY ASSESSMENT FEE RETURN MUST BE FILED OM Ok BEFORE DINo2007

Competitive Local Exchange Company Regulatory Assessment Fee Return

Florida Public Service Commission FOR PSC USE ONLY
STATUS: {Sex Flbag inuiruetigns on Back af Form) Check # g J_CD?} __
___ Actual Return TX868-06-0-R .9 O G 06-03-001
. Estitnated Return Vilaire Communications, nc. - 003001
— Amended Return P. O. Box 98907 f— — ¢
Lakewood, WA 98498-0907 5 P 0601001
PERIOD COYERED: D

Q20 7006 TO 12/3172006

=]

7 OL _'!‘—,l': ‘ )

Fostrnark Date _ }i{.@ O

Inivials of Preparer

3

Flease Complete Bebow 1f Oficial Mailing Address Has Changed

004011

(Namnc of Company) {Address) (City/State) {Zip)
LINE FLORIDA GROSS
NO. ACCOUNT CLASSIFICATION OPERATING REVENUE INTRASTATE REVENUE
1. Basic Local Services 3 (EL_/&,\ §¢ H
2 Lomg Distance Services (IntralL ATA only)™
3 Access Services
L] Private Line Services
5 Leased Facilivies & Circuits Services _ o
& Miscelianeous Services
7 TOTAL REVENUES s Ly Ve 3T
g LESS: Amounis Paid to Dther Telecommunications Companies'?! MRS
g NET INTRASTATE OPERATING REVENUE for Regulatory Assessment Fee Calculation (Line 7 fess Line 8} s | 28 S
. Regulatory Assessment Fee Duz (Multiply Line § by 0.0020) S 7y
1 Penajty for Late Payment (sec “1. Failure to File by Due Date” on back) =
12 Interest for Laie Payment (sze 3. Failure to File by Due Date™ on back) fal
13 Extension Payment Fes (see “4. Extension * on back) e
14, TOTAL AMOUNT DUE (55¢ MINIMUM) ~. 13 S AR
{1) Other long distance revenue must be Tisted on the Inlerexchange Regulatory Assessment Fee Retum,
{2) These amounts must be jnirastate only and must be verliahle {sec “2. Fees™ on back).
(3} Regardiess of the gross opersting revertue of 2 cempany. 2 mimimum anmust regulatory assessment fee of 550 shal! te imposed as provided in
Section 164.336, Flonda Statues,
CURRENT COMPANY STATUS
() Facihnes-Rased Provider O<) Reseller
{ } Other:
BILLING INFORMATION
Compleie below 1T billing agent is ather than yourself,
4 }
{Name)

(Address: Ciry'Swate/Zip) {Tetephune)

COMPANY INFORMATION

Uk you lease telecommunications” facilities? () YES ") NO
it YES, who do you lease these facilities fram? Narne:
Address

k, the undersigned owner/officet of the above-named company, have read the foregoing and declare that te the best of my knowledge and belicl the abave
infarmaion 1 2 true and comrect Statement. | am zware that pursuant to Secuion 817 36 Flonda Statules, whoever knowingly makes a false stalement in writing wilh
the intemt Io/msl::d a public servant in the performance of his official duty shall be gudty of a msdemeanor of the second degree

3o e 7 - . - .
. . B LA 7Li_i;__1 b
7 (Signature of Company Officialy (Title) {Daiey
) N \i Y Lo S,y Telephone Number 707 3447 -3 ZLljii r Fax Number § )

(Preparer of Form - Pease Print Name)
EELNo _ o AV leMd T

CHDOCUME Ddbrownt LOCALS~I\Temp\foxmerge #7381 00 < smerge lonro.doc

PACCMP 00T (Rev 0105)

03864 tat-83

—
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FOAVIIEPENAL LY ANIHINTEREST CHARGES. FHE REGULATOR Y ASSESSMENT FEE RETURN MEIST BE FILED ON OR HEFORE DIODIZ0R

Competitive Local Exchange Company Regulatory Assessment Fee Return

Florida Public Service Commission FOR PSC USE ONLY
STATUS: Ser FRing lesiruciiony ga Back of Farm) Check s ! Gt S e
___ Acwal Retura TX868-07-0-R i S5 A% e
___ Estmated Renuen Vilaire Communications, Inc. 003001
__Amended Return P. Q. Box 98907 _ L. L R
HE el
Lakewood, WA 98496-8907 ' s P 060n00
PERIOD COVERED: i
0VM2007 TO 1243172007 8 1 9 FEB u ‘r“ ZUUS s 1 o
Postrnark Date /- 36 il
Initials of Preparer
Plesse Compiet: Betow I QTicial Muiling Address Has Changed

{Mame of Company} {Address}) {Ciry/State) (Zip)
LINE TLORIDA GROSS
NO. ACCOUNT CLASSIFICATION OPERATING REVENUE INTRASTATE REVENUE
5 Basic Local Services $ m 5
2. Long Distance Services (intraLATA only)'"
3 Access Services
4 Private Line Sevvices
b3 Leased Facilines & Citouits Services
6, Miscellaneous Services
7 TOTAL REVENUES s el
8, LESS: Amounts Faid 10 Cither Telecommunicatians Companies™ [<)
L] NET INTRASTATE CPERATING REVENUE for Regulatory Assessment Fee Calculation (Ling 7 less Ling §) 5 \ O .
10. Regulalory Assessment Fee Due (Multiply Line 9 by 0.0020) .
1 Penalty for Late Paymem (sec 3. Failure to File by Due Date™ on back) e
iz frrerest for Late Payment (see . Failure to File by Duc Daic” an back} Q
1) Extension Payme Fee (se¢ “4, Extension * on back) Q
14. TOTAL AMOUNT DUE ($600.00 MINIMUM) 3 3 Q%D.':p"'
(1) Other tong distance revenue must be listed on the Inderexchange Regulatory Assessmem Fee Relurn
{2} These arounts must be jntrasiate only and must be verifiable (see *2. Fees™ on back)
(3} Regardless of the pross operating revenue of a COMpany, a minimmem annval regulatery assessment fce of $600 shalk be imposed 3s provided in
Seclion 364.336, Florida Swtes.
CURRENT COMPANY STATUS
{ )} Facilities-Based Provider OO Reseller
{ ) Other:
BILLING INFORMATION
Compleic below if bifling agent is other than yourself.
{ }
{Name) {Address: City/Siaie/Zip) (Telephone)
COMPANY INFORMATION
Do you Iease telecommunicaiions’ factities? () YES K] NG
If YES, whe do you lease these fagililies from? Name:
Address:
I, the undersignfd owner/officer of the above-named company, have read the forcgoing and declare 1hat 1o the best of my knowledge and beliel the above al
information is q truefand comrect siatement. 1am aware that purswant (o Section 817.06, Flerida Siatules, whocver knowingly makes a false statement in wniting with ' €0 [
the fniend 10 miglead b p servant in»7r,uforman:c of his nlTicial duty shall be guilty of 2 musdermcanor of the second degree. -1 ,‘:’
: oo ;
R - . . -~ _r
/- e et ;'/ z< Jo& . i i
W Companyforicil ‘ (Tte) (Date) e m
T = ey “3
3 y Telephone Nurnber  (2<073) i :}-i-aﬂ Y Fax Number t } ey e el ‘:;j, '
{(Preparer of Foryn - Please Print Name) 1_3 ?;}) ‘
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January 9, 2007 Redacied
Post-Audit Discussion Questions

Toll Lintation Service

1.

According to the staff audit, VCI incurs a AT&T non-recurring TLS cost of S|} after
the resale discount, and a AT&T recurring TLS cost of $- after resale discount per
month per customer.

a. Arc thesc costs mcurred from AT&T for cach Lifeline customer, both Resale and

UNE?
b. The VCI response also states that VCI charges Lifeline customers S for TLS.
How was this figure calculated?

How is the reimbursement of TLS handled? Does AT&T provide a credit to VCI for
TLS?

Customer Invoices

All customer invoices provided the auditor are tor $- which includes a S latc fee.

3.

Do all of VCI’s customers pay late and incur the S| fee?

4. All customer invoices provided the auditor show a SO.. state 911 fee. How was that
number calculated?

5. How is the 911 fee admintstratively handted? Does AT&T pay the counttes the 911 fee
tor VCI1? .

6. How does VCI handle the Florida Relay surcharge? Does VCI bill customers for it?
Does AT&T pay 1t for you?

7. Seven of the customer invoices have telephone numbers with area codes not assigned to
Florida. They are either Canada, Michigan, Texas. general purpose or not assigned area
codes. Please explain.

8. The vast majority of telephone numbers on the invoices are either disconnected nuntbers
or businesses. Please explain. =

Lifeline 1

9. Does AT&T provide VCI a credit for resale Lifeline customers? -

-

10. What is the present number of Lifeline UNE customers? Lifeline Resale customers? i)

L i

1.

)
Is VCI aware of any duplicate reimbursements reccived for Lifeline and Link-Up bther
than what our auditors discovered?

AY -8

FPSC-COMMISSION CLERK
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V(I Conference Call Exhibit RIC-32 (Page 2 of 2)
January 9, 2007 Redacted
Post-Audtt Discussion Questions

Link-Up

12. It is our understanding that VCI’s connection charge is $- minus the SJi
reimbursement from the universal service fund or $ payable over 12 months.
What does AT&T charge VCI for a hook-up charge?

13. Does AT&T provide VCI any credit for the connection charge of Lifeline customers?

Advertising

14, VCI provided audit staff with invoices of advertising costs for Florida. Are there copies
of the TV ads available? ls Lifeline and Link-Up mentioned in the ads or are they

general VCI ads?

General

15. Since becoming an ETC in Florida, has VCI provided Lifeline service using a
combination of resale and UNE lines for each month it was an ETC?

16. Were there any months that VCI provided Lifeline service as strictly a reseller?
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Exhibit RIC-33 (Page 1 of 3)
Redacted

CONFIDENTIAL

Disconnected

No answer

Disconnected

Business called -

Disconnected

Disconnected

[Yisconnected

Disconnected

Unable 10 speak - emphysema

Disconnected

No answer

Disconnected

VClI is provider and Lifeline

Disconnected

Disconnected

Disconnected

Disconnected

Disconnected

Disconnected

Disconnected

Voice mailbox full
Disconnected

Dhsconnected

Disconnected

Disconnected

Disconnected

Disconnected

Disconnected

Disconnected

Disconnected

Not home — call back
Belongs to someone else not VI
Disconnected

Mot home - call back
Not if service
Disconnected
isconnected
Thsconnected
Disconnected
[hisconnected
[Msconnected
Disconnected
idisconnected
VI customer and has Lifeline

03864 HAY-8 =
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CONFIDENTIAL
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CONFIDENTIAL

Disconnected
Disconnected
No answer
Disconnected
Disconnected
Disconnecied
Disconnected
hsconnected
[Disconnected
Disconnected
Disconnected
Disconnected
Fax number
Disconnected
No answer
No answer
VCI customer but not on Lifeline
Disconnected

us.
Disconnected
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation of Vilaire | DOCKET NO. 080065-TX
Communications, Inc.'s eligible

telecommunications carmer status  and § DATED: MAY 5, 2008
competitive  local  exchange  company

certificate status in the State of Florda.

STAFK'S RESPONSE TO VILAIRE COMMUNICATIONS, INC.'S

MOTION FOR RECONSIDERATION OF ORDER GRANTING MOTION TO COMPEL

AND REQUEST FOR ORAL ARGUMENT

Pursuant to Rules 25-22.060 and 28-106.204, Florida Administrative Code (F.A.C.),
Staff files this response in opposition to the Motion for Reconsideration of Order Granting
Motion to Compel (“Motion™} filed by Vilaire Communications, Inc. (VCI) on May 2, 2008. As
explained below, VCI fails to meet its burden to demonstrate a material and relevant fact or law
that the Public Service Commission (“Commission™) overlooked or failed to consider upon
issuance of Order No. PSC-08-0258-PCO-TX ("Order"), or April 25, 2008. In support thereof,
Prosecutorial staff states as follows:

Background

On February 13, 2008, the Commission issued Order No. PSC-08-0090-PAA-TX (“PAA
Order”), which proposed the Comunission rescind VCI's Eligible Telecommunications Carrier
(“ETC”) status and cancel VCI's CLEC Certificate. In response, VCI filed a Protest of PAA
Order PSC-08-0090-PAA-TX, issued 2/13/08, and Petition for Formal Hearing (“Protest”). An
issue identification (“Issue 1D™) was held between Prosecutorial staff and VCI, on March 13,
2008, where 11 tentative issues were identified and agreed to. An Order Establishing Procedure
(“OEP”) was issued on March 26, 2008, setting out the procedure for the Section 120.57, Florida
Statutes (F.S.), hearing requested by VCL

Prosecutorial staff served discovery to VCI on March 31, 2008. On April 7, 2008, VCI
filed its Objections to Prosecutorial staff's Ist set of Interrogatories (Nos. 1-38) and Production
of Document Requests (Nos. 1-10) (“Discovery Objections™). VCI filed its Response to
Prosecutorial staff’s discovery requests on April 15, 2008, serving responses to only four of
Prosecutorial staff’s discovery requests. Prosecutorial staff filed its Motion to Compel VCI to
respond to Prosecutorial staff’s requests on April 22, 2008. As stated above, the Prehearing
Officer issued an Order Granting the Motion to Compel on April 25, 2008.
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VCI's Request for Oral Argument

VCI's Motion for Reconsideration was accompanied by a Request for Oral Argument.
Given that VCI's Motion for Reconsideration is insufficient on its face as a matter of law,
Prosecutorial staff does not believe oral argument is appropriate. In addition, oral argument
would not assist the Commission in rendering a decision. Based on the arguments set forth in
VCI's Motion, Prosecutorial staff believes VCI’s Request for Oral Argument is an attempt to
argue the merits of its case. Consequently, Prosecutorial staff does not believe Oral Argument
will aid the Commission in rendering its decision. Therefore, VCI's Request for Oral Argument
should be denied.

VCI’'s Motion for Reconsideration

VCI's Motion for Reconsideration is nothing more than a shameless attempt to delay the
ultimate resolution of this proceeding. VCI erroneously asserts that the Prehearing Officer based
his Order on mistakes of fact and a misapplication of applicable law. In fact, in its Motion VCI
simply re-argues its Discovery Objections, and ultimately exposes its true intention to needlessly
delay resolution in this matter. For this reason alone, VCI's Motion should be summanly denied.

From the inception of the Commission’s investigation into VCI’s operation as an ETC
and CLEC in the state of Florida, VCI has utilized delay tactics on several fronts, ranging from
its reluctance to meet with Prosecutonal staff to its frivolous objections to Prosecutorial staff’s
discovery requests. In its March 5, 2008, protest letter of the PAA Order, VCI requested that this
docket be set for a “Section 120.57(1), F.S. hearing to resolve the disputed issues of fact and law
identified herein, and to allow VCI a full opportunity to present evidence and arguments as to
why Order No. PSC-08-0090-PAA-TX should be rescinded.” However, in its Motion, VCI now
states that "VCI hereby provides notice to the Commission of its intent to file a motion, in due
course, seeking dismissal of this proceeding on that ground, or in the alternative, abeyance
pending resolution of the jurisdiction questions in Federal District Court under the concept that a
motion to dismiss for lack of subject matter jurisdiction may be brought at any time.”

First, as set forth in Prosecutorial staff’s Motion to Compel, VCI should have requested
that the Commission address jurisdiction as a threshold issue. Consequently, VCI incorrectly
relies on this argument to support its objections to Prosecutorial staff's discovery requests.
Furthermore, VCI’s notice of its intention to file a Motion to Dismiss or Request Abeyance,
while it seeks an appeal in Federal District Court is nothing more than that, a Notice of Intent.
More importantly, an appeal to Federal District Court would surely fail because there has yet be
a final agency action upon which to appeal.

Rather than allow the Commission’s PAA order to become final, VCI chose to protest the
Order and request a hearing. Thus, because the PAA Order did not become a Final Order, as a

' VCI Motion at 3.
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matter of law there have been no legal or factual findings by the Commission regarding VCI’s
operations as an ETC or CLEC in the state of Florida. This was clearly a calculated decision by
VCI. Since the issnance of the PAA Order, VCI has received $51,966.00 and $53,461.00 in
universal service funds from USAC for March and April for Florida. Now, after failing to
respond to Prosecutorial staff’s discovery requests, VCI has stated its intention to file a Motion
to Dismiss or a Request for Abeyance pending a future appeal to Federal District Court. At best,
VCI’s Notice of Intent is a misunderstanding of applicable law and the status of this proceeding.
At worst, it is a calculated attempt to delay resolution of this matter while it continues to receive
funding from USAC for its operations as an ETC in the state of Florida. Until the Commission
issues a Final Order setting forth its factual and legal findings, an appeal to Federal District
Court would surely fail due to a lack of ripeness. Ripeness is a justiciability doctrine designed
"to prevent the courts, through avoidance of premature adjudication, from entangling themselves
in abstract disagreements over administrative policies, and also to protect the agencies from
judicial interference until an administrative decision has been formalized and its effects felt in a
concrete way by the challenging parties.” Abbott Laboratonies v. Gardner, 387 U.S. 136, 148-
149, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967); accord, Qhio Forestry Ass'n v, Sierra Club, 523
U.S. 726, 732-733, 140 L. Ed. 2d 921, 118 S. Ct. 1665 (1998). In fact, Diamond Cab Co. et al.,
v. Wilbur C. King et al., 146 So. 2d 889 (Fla. 1962), a case cited by VCI in its Motion, sets forth
that “[flor the purpose of judicial review the administrative process is completed upon the
rendition of the final order. . "

Prosecutorial staff does note that if VCI would like this matter addressed in Federal
District Court, Prosecutorial staff would certainly not oppose VCI’s withdrawal of its Protest and
Regquest for Hearing. Thus allowing the Commission to issue an Order consummating its PAA
Order as a Final Order, which would then be ripe for review by a court of competent jurisdiction.

Standard of Review

A motion for reconsideration must identify a point of fact or law that the Commission
overlooked or failed to consider in rendering the order. In re: Petition on behalf of Citizens of
the State of Florida to require Progress Energy Florida, Inc. to refund customers $143 million,
Order No. PSC-08-0136-FQF-EI, issued March 3, 2008. In re: Petition for determination of need
for electrical power plant in Taylor County by Florida Municipal Power Agency, JEA, Reedy
Creek Improvement District, and City of Tallahassee, Order No. PSC-06-1028-FOF-EU, issued
Dec. 11, 2006, citing Stewart Bonded Warehouse, Inc. v Bevis, 294 So. 2d 315 (Fla. 1974);
Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); Pingree v. Quaintance, 394 So. 2d 162
(Fla. 1™ DCA 1981); and_State ex. Rel Jaytex Realty Co. v. Green, 105 So. 2d 817 (Fla. 1* DCA
1958). This is the "sole and only purpose” of a motion for reconsideration, Green, 105 So. 2d at
818.

? Prosecutorial Staff notes that if the Commission were to entertain a Motion to Dismiss and appropnatcly find that
the Commission does not lack subject matter jurisdiction, Prosecutorial staff would strongly oppose a stay of this
proceeding pending the outcome of an appeal in recognition of the potential harm to Florida rate payers if VCI
continued to receive universal service funds and the alleged misapplication of late payment fees.
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In a motion for reconsideration, it is not appropriate to reargne matters that have already
been considered. Sherwood v. State, 111 So. 2d 96 (Fla. 3rd DCA 1959); citing State ex. rel.
Jaytex Realty Co. v. Green, 105 So. 2d 817 (Fla. 1st DCA 1958). Reconsiderations granted
based on re-arguing facts and evidence available to the Commission at the time the Motion to
Compel was granted is a reversible error on appeal. Stcwart Bonded Warehouse, Inc. 294 So. 2d
at 317-318.

Staff does not believe that VCI has identified a point of fact or law that the Prehearing
Officer overlooked or failed to consider in rendering the Order Granting Staff’s Motion to
Compel.  Although VCI refers the Commission to the proper standard for granting
reconsideration, VCI’s Motion fails to meet that standard. Rather, VCI simply re-argues its
general and specific objections to Prosecutorial staff’s discovery requests.

In fact, VCI's Motion reads more like a Response to Staff’'s Motion to Compel. A
Response that VCI chose not to file after Advisory staff apparently notified VCI that it would
need to file an expedited Response.’ As a result, VCI’s Motion is nothing more than a re-
hashing of VCI’s objections to Prosecutorial staff’s discovery and fails to identify any accurate
information not already at the disposal for the Prehearing Officer to consider and reject.
Accordingly, staff respectfully requests that VCI's Motion for Reconsideration be summarily
denied.

Irrelevant or discovery cutside the scope of this proceeding

Although staff believes that VCI's Motion fails to meet the standard for reconsideration,
staff feels compelled to respond to certain inaccuracies and allegations leveled against
Prosecutorial staff.

Prosecutorial staff takes great issue with VCI's erroneous allegation that staff’s discovery
is an attempt at fishing. VCI’s assertion in its Motion that Prosecutorial staff appears to be
“fishing” as the “most likely basis for these requests” is an inaccurate and gross
mischaracterization of Prosecutorial staff’s discovery requests. As discussed below, every
discovery request served by Prosecutorial staff is relevant to the issues agreed upon by the
parties and is reasonably calculated to lead to the discovery of admissible evidence.

Prosecutorial staff notes that parties have agreed to the following factual issues:
2. Did VCI provide Lifeline service to its Florida customers using a combination of

its own facilities and resale of another carrier’s services between June 2006 and
November 20067

- VI Motion at 4.
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3. Did VCI cormrectly report Link-Up and Lifeline lines on USAC’s Form 497 for
reimbursement while operating as an ETC in Florida in accordance with

applicable requirements?

4. (a) Does VCI provide toll limitation service to Lifeline customers using its own
facilities?

(b) If so, is VCI entitled to obtain reimbursement for incremental costs of TLS?
(c) If yes, what is the appropriate amount of reimbursement?
5.  Were late payment charges correctly applied to VCI Florida customer bills?
6.  What is the appropriate refund amount for E-911 customer overbilling?

8. (a) Has VCI violated any FCC statute, rule or order pertaining to ETC status, or
Lifeline and Link-Up service?

{b) If so, what is the appropriate remedy or enforcement measure, if any?

9. (a) Has V(I violated any PSC rule or order applicable to VCI pertaining to ETC
status or Lifeline and Link-Up service?

(b) 1f so, what 1s the appropriate remedy, if any?

10. (b) If so, is it in the public interest, convenience, and necessity for VCI to maintain
ETC status in the state of Florida?

11. (a)Has VCI willfully violated any lawful rule or order of the Commission, or
provision of Chapter 3647

(b} If so, should VCI's competitive local exchange company certificate be revoked?

V(I alleges in its Motion that Prosecutonal staff seeks expansive discovery for purposes
beyond this proceeding and cites to the Direct Testimony of Robert Casey. VCI is referring to
Prosecutorial staff’s assertion that VCI may aiso have violated Section 364.336, F.S. by not
paying a correct regulatory assessment fee (RAF) because of VCI's incomplete information
provided for the calculation of RAF fees. VCI also references where Prosecutorial staff witness
Robert Casey states that:

“Based on my investigation which discovered double compensation being
received for Lifeline and Link-Up, improper filings for TLS support, overbilling
of E-911 fees, possible improper billing of late payment charges, erroneous

i
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information contained on monthly customer billing, business telephone numbers
receiving Lifeline credits, lack of support to reconcile revenues to Form 497 and
the PSC’s regulatory assessment fee return, and possible other improprieties
which may be uncovered by staff’s interrogatonies and PODs, 1 believe that
Vilaire no longer has the technical, financial, and managerial capability to provide
CLEC service in the state of Florida. It [VCI] has violated the terms and
conditions upon which its CLEC certificate was granted, and has violated
Commission rules and orders.” (emphasis added)

Issue No. 11 specifically requires the Commission to make a finding whether VCI has
“willfully violated any lawful rule or order of the Commission, or provision of Chapter 364,
F.S8.” Therefore, requesting information that will allow the Commission to consider whether
VCI has accurately reported its annual revenue on the Commission’s Regulatory Assessment
Form is clearly within the scope of this proceeding. This is just one example of VCI's
misleading arguments in opposition to Prosecutorial staff’s discovery.

VCI argues that Prosecutorial staff has not properly informed VCl of “additional
charges” and cites that “{a]n agency cannot find a defendant in violation on an issue not charged
in the original complaint against the defendant”.' Prosecutorial staff notes that once protested,
the PAA Order is no longer in effect. Consequently, staff signals its intent through the agreed-
upon issues identified at the Issue I.D. Furthermore, the OEP specifically stated that “[t]he scope
of this proceeding will be based upon these issues as well as other issues raised by the parties up

to and during the Prehearing Conference, unless modified by the Commission.”

VCI’s Billing

In its Motion, VCI’s asserts that Prosecutorial staff did not notify VCI that it would be
requesting all monthly bills since VCI was granted ETC status by the Commission. VCI's
assertion is a blatant falsehood. Staff Witness Robert Casey is prepared to testify under oath or
file an affidavit if the Commssion so requires, that Prosecutorial staff’s intentions to request all
monthly bills was clearly expressed to counsel for VCI at the Issue ID and that there was never
an indication that the request would be limited to VCI's billing of the 911 surcharge.
Prosecutorial staff was not required to provide such notice, but chose to do so in order to provide
as much advance notice as possible.

VCI further argues that Prosecutorial staff’s request is not approprately limited in scope.
Prosecutorial staff is not aware of a better method to confirm the appropriateness of VCI's
billing as an ETC than by reviewing all bills issued by VCI since its designation as an ETC. The
monthly bills will provide a comprehenstve understanding of VCI’s operation as an ETC.

'

: Motion at 15, citing to Willner v. Dept. of Prof. Reg., 563 So. 2d 805 (Fla. 1* DCA 1990).
QEPat 1.
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Prosecutorial staff finds it ironic that in the same Motion where VCI complains that the
Prehearing Officer should have waited for it to file its Response to Prosecutorial staff’s Motion
to Compel, it also asserts that “it seems untlikely that Prosecutorial staff could effectively review
and synthesize in time for the June 6° hearing the information from each and every one of VCI's
thousands of bills issued over the 2-year period since VCI received ETC designation.”” The
Commission is fully aware that in the regular course of business, members of Prosecutorial staff
review a significant number of documents and bills related to the provisioning of
telecommunications services in the state of Florida. In fact, Prosecutorial staff was fully aware
that its request would yield thousands of bills and has already made preliminary plans to review
VCI’s bills in preparation for the June 4™ hearing. Consequently, VCI’s assertion should be
given no weight.

Finally, with regard to the discussions that occurred between the parties prior to the filing
of Prosecutorial staff’s Motion to Compel, Prosecutonal staff disputes assertions made by
Stanley Johnson in his Affidavit in Support of VCI's Motion. Mr. Johnson, states that the
electronic billing was requested by Prosecutorial staff in a “downloadable” format. In fact,
Prosecutorial staff simply offered to accept the bills in electronic format if available and easier
for VCI, In addition, Mr. Johnson asserts that he hoped that “staff would agree to the production
of a random sampling of bills” and that Prosecutonal staff did not “disclose the possibility of
reducing the scope” of discovery. In fact, VCI informed Prosecutorial staff that it would not
consider any electronic billing in lieu of paper records and did not inform Prosecutorial staff of
any technical difficulty in providing the bills in electronic format. VCI also notified
Prosecutorial staff that it would consider the possibility of a sampling of bills only if VCI could
choose the bills to be provided. As discussed in the Commission’s PAA Order, the Commission
has previously noted suspicious similarities in the sampling of 130 bills previously provided to
Commission staff by VCI. Therefore, in good conscience, staff could not agree to allow VCI to
determine the billing sample to be provided.

Furthermore, Prosecutorial staff found that in dealing with local counsel, Prosecutorial
staff incurred delays in receiving information in working toward resolution, especially important
given the heanng time frame set forth in the OEP. Prosecutorial staff specifically requested local
counsel to set up a teleconference with its client so that the parties could fully discuss VCI’s
objections. Prosecutorial staff was fully prepared to work towards an equitable resolution
regarding the remaining data in dispute. However, Prosecutorial staff was informed by local
counsel that VCI’s corporate counsel did not feel that there was any reason to work with
Prosecutorial staff directly and that working with local counsel should be sufficient.
Prosecutorial staff determined that VI had no intention to work out a compromise in good faith
regarding Prosecutorial staff’s discovery requests. Subsequently, in recognition of the need to
receive VCP's bills and responses to additional discovery requests in 2 timely manner and VCI’s

® Prosecutorial staff notes that the hearing is actually scheduled for June 4, 2008.
7 Motion at 10.
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apparent reluctance to work with Prosecutorial staff in good faith, Prosecutorial staff filed its
Motion to Compel to prevent further unreasonable delay.

Privileped Information

In its Motion, VCI erroneousty asserts that the Commission cannot inquire into the
mechanics of VCI’s business relationships with its underlying carmer or other third parties.
VCUI’s assertion is a gross misunderstanding of applicable Florida law. Pursuant to Section
364.183,F.S,,

The commission shall have access to all records of a telecommunications
company that are reasonably necessary for the disposition of matters within the
commission's jurisdiction. The commission shall also have access to those records
of a local exchange telecommunications company's affiliated companies,
including its parent company, that are reasonably necessary for the disposition of
any matter concerning an affiliated transaction or a claim of anticompetitive
behavior including claims of cross-subsidization and predatory pricing. The
commmission may require a telecommunications company to file records, reports or
other data directly related to matters within the commission's jurisdiction in the
form specified by the commission and may require such company to retain such
information for a designated period of time.

Clearly, the Commuission has authority pursuant to Section 364.183, F.S. to require VCI to
provide any documents within the Commission’s junisdiction. As discussed above and in
Prosecutorial Staff’s Motion to Compel, it is not appropriate for VCI to allege the Commission
lacks junisdiction in order to avoid responding to Prosecutorial staff’s discovery requests. VCI
has failed to request that the Commission address the jurisdictional issues as threshold issues,
and therefore, its assertion is nothing more than a transparent attempt to unreasonably delay this
proceeding.

Additionally, VCI alleges in its Motion that Staff Interrogatory Nos. 11, 12, 13, and 33
and Production of Documents Request No. 9 are protected by the attorney work—product
doctrine/attomey-client privilege. Rule 90.502(1)c), Florida Rule of Evidence, defines the
lawyer-client privilege as a confidential communication between lawyer and client that is not
intended to be disclosed to third parties other than (1) those to whom disclosure is in furtherance
of the rendition of legal services to the client and (2) those reasonably necessary for the
transmission of the communication. VCI asserts that Prosecutorial staff requests information
that contains attorney-client information, or “confidential communications made by an attorney
in rendering legal services to a client.” V(I further asserts that the information Prosecutorial
staff requests includes fact work product, which is “information relating to a case and gathered in
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anticipation of litigation”, and opinion work product, or “the attorney’s mental impressions,
conclusions, opinions and theories.” Prosecutorial staff has made the following requests:

Interrogatories No.

11} Order FCC 07-148, released August 15, 2007, addressed duplicate USF
reimbursements received by VCI and inaccurate Form 497 forms filed with
USAC by VCI for the states of Oregon, Washington, and Minnesota. Has V(I
returned excess reimbursements to USAC or filed revised Form 497 forms for any
of these states?

12) Has VCI refiled any Florida Form 497 forms with USAC, or reimbursed
USAC for any disbursements for Florida to date? If so, were the duplicate
number of Link-Up lines claimed by VCI and discovered in staff’s audit
corrected? .

13) Were any Florida Form 497s revised on June 15, 2007? If so, please describe
what necessitated the revisions and what were they?

33) Has VCI requested copies of VCI information which was provided to the PSC
under subpoena from AT&T? If so, please describe when? 1If it was requested
from AT&T, when did VCI receive the information?

Production of Documents No.

9) Provide copies of VCI's June 13, 2007, June 21, 2007, and July 12, 2007
responses furnished to the FCC in response to the FCC Letters of Inquiry
referenced in Order No. FCC 07-148 (Y 10), released August 15, 2007, along
with any other correspondence with the FCC regarding the allegations against
VCTincluded in FCC (7-148.

Clearly, none of Prosecutorial staff’s requests would violate the attorney-client privilege or the
attorney work product doctrine. Rather, Prosecutorial staff requests information provided to
“third parties”, specifically, USAC in the cowrse of VCI’s business as an eligible
telecommunications carrier and information provided to the FCC. Prosecutorial staff further
points out that VCI has failed to provide Prosecutonal staff or the Commission with any
description of the nature of the documents, communications or things not produced or disclosed,
as required by Rule 1.280(b)(5) of the Florida Rules of Civil Procedure.’ In fact, in its

8 Motion at 23.

® Rule 1.280(b}(5), Florida Rules of Civil Procedure, sets forth that: When a party withholds information otherwise
discoverable under these rules by claiming that it is privileged or subject to protection as trial preparation material,
the party shall make the claim expressly and shall describe the nature of the documents, communications, or things
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Discovery Objections, VCI does not even ralse the attorney-client and/or attorney work-product
privilege for Interrogatory Nos. 12, 13, or 33,'% that it now adds as privileged in its Motion for
Reconsideration. -

List of Customer Names

In its Motion, VCI accuses Prosecutorial staff of “refusing” to provide it with the
identifying information for those customers not correctly billed and that such information should
have been produced pursuant to VCI's public records request. VCI further asserts that as a result
“it is unable to investigate Staff’s allegations, clean the company’s name or alternatively
substantiate the allegations.” Prosecutorial staff vigorously disputes VCI's claim that
Prosecutorial staff “refused” to provide information regarding the VCI customers contacted by
Commission staff. Prosecutorial staff did, in fact, provide the list of customers contacted by
Commission staff to VCI in a red confidential folder accompanying VCI's Public Records
Rcquest.  Additionally, Prosecutorial staff’s concems regarding VCI's assessment of late
payment fees was not solely based on the customers contacted, rather Prosecutorial staff's
concerns were triggered based on the observation that of the 130 sample bll!s provided by VCI,
every bill included a late payment fee. VCl is very well aware of this fact."!

Finally, Prosecutorial Staff, in the interest of full cooperation and disclosure, faxed an
“additional copy” of the list of customers contacted from VCI’s 130 sample bills to local counsel
around noon on May 2, 2008.

Duplicative Requests

In Response to VCI's claims that Prosecutorial staff is in possession of certain material it
has requested in Production of Document Requests Nos. 4, 5, and 7 and Interrogatory Nos. | and
12. VCI has made it abundantly clear in this proceeding that it intends to utilize any procedural
or evidentiary tool at its disposal in order to frustrate the Commission’s consideration of this
matter. Furthermore, as has been discussed in detail above, many of VCI’s claims are erroneous
or misleading. Consequently, staff felt it necessary to request these materials and responses from
VCI in anticipation of objections based on lack of proper authentication and/or hearsay. More
importantly, Prosecutorial staff wanted to ensure that the materials it intends to offer into
evidence were comprehensive and accurate. Such matters may have been resolved if VCI would
have consented to a conference call with Prosecutorial staff to further discuss VCI’s objections.

not produced or disclosed in a manner that, without revealing information itseif privileged or protected, will enable
other parties to assess the applicability of the privilege or protection.

* Discovery Objections at pgs. 7 and 13.

! See Tuesday, February 14, 2008, Agenda Conference, Item 4 Transcript at 44,
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Conclusion

For the reasons set forth above,
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Prosecutorial staff respectfully requests that the

Commission summarily deny VCI's Motion for Reconsideration and Request for Oral Argument
and require VCI to respond to Prosecutorial staff’s discovery as soon as feasible.
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