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Plione: (800) 923-8375 
Fax: (253)475-6328 

Viu Electronic khil 

May 5,2008 

Florida Public Service Conmission 
2540 Shuinard Oak Blvd. 
Tallahassee, Florida 32399 

Re: Docket No. 080065-TX - Motion to Dismiss Proceeding for Lack of Subject Matter 
Jurisdiction or in the alternative to Abate Proceedings Pending Federal District Court 
Decision on Subject Matter Jurisdiction (“Motion to Dismiss”) 

SiriMadam: 

Attached for filing in Docket No. 080065-TX is Vilaire Communications, Inc.’s Motion to 
Dismiss filed pursuant to 28-106-204(1) F.A.C. and a Motion for Oral Argument. Electronic 
copies of these documents also have been served upon the individuals listed on the service lists 
attached to these documents. 

As jurisdiction is a threshold matter in this case, VCI respectfully submits that the Coniinission 
may not rule on VCI’s pending motion for reconsideration of the Coinmission’s discovery order 
until it has investigated this matter. Before the Commission can rule on what documents and 
information the parties must provide pursuant to the discovery phase of this proceeding, it must 
be determined if, or to what extent, the Conmission has jurisdiction over the issues to be 
adjudicated therein. Further, VCI respectfully submits that irreparable harm will result if the 
Commission orders VCI to submit documents and information on matters outside of the 

........ Commission’s jurisdiction. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigatioii of Vilaire 1 DOCKET NO. 080065-TX 
Coni~iiu~iicatio~is, Inc.’s eligible 
teleco~iimn~iiiications carrier status and DATED: May 5,2008 
competitive local exchange company 
certificate status in the State of Florida. 

VILAIRE COMMUNICATIONS. INC.’S MOTION TO DISMISS PROCEEDING FOR 
LACK OF SUBJECT MATTER JURISDICTION OR 

IN THE ALTERNATIVE, TO ABATE PROCEEDINGS PENDING FEDERAL 
DISTRICT COURT DECISION ON SUBJECT MATTER JURISDICTION 

Conies now, VCI Conipany, doing business in Florida as Vilaire 

Con~iiiiiiications, Inc. (“VCI”), and, pursuant to Rule 28-1 06-204(1), moves the Florida 

Public Service Coniniissioii for an order dismissing this proceeding for lack of subject 

matter jurisdiction. Should the Conmission choose not to dismiss this case, VCI nioves 

this Con~~iiission for an order abating this proceeding pending the Federal District Court’s 

decision regarding the Commission’s jurisdiction to hear the subject matter ol‘ this 

proceeding. 

I. EXECUTIVE SUMMARY 

This proceeding aiises out o Staffs interpretation and construi C S O  

the Commission’s audit o f  VCI’s administration if the Lifeline and Link-Up program 

conducted between Septeniber and November 2006 and of responses to additional 

requests for information submitted by to Coniniissioii Stdf (..Staff’) by VCI post-audit. 

In January, 2008, Staff reconmiended that the Coinmission take punitive action against 

VCI for alleged violations o f  l‘ederal law, federal rules, state statutes and Coinmission 
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rules’, which recoinmendation was memorialized in the Commission’s Notice of 

Proposed Agency Action issued February 13, 2008. The Conmission seeks to rescind 

VCI’s status as an Eligible TeleconltlllLlnications Canier and cancel its certificate to 

provide local exchange service as a competitive local telecoiilmunicatiotls carrier 

(“CI.EC on the basis of alleged violations of federal law and FCC rules 

governing ETCs. VCI protested the PAA Order and requested a hearing to resolve 

disputed issues of fact! 

The overarching issnes in this case are 1) whether the Coinmission has the subject 

matter jurisdiction to disqualify VCI from participating in the federal universal service 

program and cancel VU’S CLEC Certificate based on alleged violations of the 

Conununications Act of 1934, as amended (the “Act”) and the FCC’s ETC rules; 2) 

whether the Commission has the subject matter jurisdiction to disqualify VCI froni 

participating in the federal miversa1 service program and to cancel VCI’s CLEC 

Certificate for alleged violations of the Florida law and Commission rules pertaining to 

univcrsal service. In this proceeding, the Commission seeks to adjudicate issues 

regarding and coinpel discovery with respect to VCI’s operations“ as an ETC.’ 

I Among the rules and statutes cited in the Commission’s order are: 47 C.F.R. 
54.201(i), 3 364.10(2)(b), F.S., 47 C.F.R. $ 54.201(c) and Section 214(e) of the Telecommunications Act of 
1934, as amended (the “Act”). 

competitive local exchange carrier certificate status iii the Slate of Florida, Docket No. 080065-TX, Order 
No. PSC-08-0090-FAA-TX (“PAA Order”), issued February 13, 2008. 

Vilaire Coiiiinunications, Inc.’s Protest of Proposed Agency Action Order No. PSC-08-0090-FAA-TX 
Issued Februai-y 13, 2008 and I’etilion for Formal Flearing, filed March 5, 2008. 

VCl’s operalions as an ETC are operational duties VC1 has with respect to its offei-ing of Lifeline and 
Link-Up service pursuant lo the Act and the FCC’s universal service rules. Its operations as an ETC 
encompnss the iiietliotl by which i t  provides Lifeline and Link Up service to eligible Florida consuiners and 
reporting to the Uiiiveisal Service Administrative Company (“USAC”) to obtain reimbursement for 
revenues foregone i n  providing Lifeline and Link-Up service. VCI is required to report using FCC form 
497’s solely pursuant to federal rules to obtain reiinburseinent from the federal universal service fund. The 
Florida Legislature lias not enacted law crealing a Florida state universal service fund. 

54.201(d)(l), 41 C.F.R. 5 

111 re: Investigation ot‘ Vitaire Communicatioos, Inc.’s eligible teleconimunicatioiis carrier status and 

.I 
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Of immediate import is the Commission’s Motion to Compel VCI to coliiply with 

discovery requests pertaining solely to VCI’s operations as an ETC under the federal 

universal service program. These discovery requests seek, inter alia., copies of VCI’s 

FCC Forms 497 a id  infomation regarding the company’s methods of reporting data on 

those Foiins 497, documents and information regarding VCI’s provision of toll limitation 

service under the FCC’s universal service rules, copies o€ docunients certifying that 

VCI’s customers are eligible for the federal nnivcrsal servicc program, information as to 

the number of Lifeline and Link-Up customers served and the method of delivery of local 

service to those customers, and information regarding VCI’s private business relationship 

with ATT-Florida with respect to the provision of Lifeline and Link-Up service. 

VCI has filed a Motion for Reconsideration of the Commission’s order 

compelling discovery on these matters. However, this Commission cannot rule on the 

Motion for Reconsideration, nor can Staff depose VCI’s witness with respect to tlie 

Universal Service issues, until the Commission has determined its jurisdiction to consider 

5 Order Establishing Procedure in  Docket No. 080065-TX, Order No. PSC-08-0194-PCO-TX, issued 
March 26, 2008 (“Procedural Order”), lists tlie following issties to be adjudicated with respect to VCl’s 
operations as an ETC (“the Universal Service Issues”): 

I .  

2. 

3. 

4.(a) 

Is the PSC authorized to audit an ETC’s records For compliance with applicable LiCeIiiie, Link-Up, 
and ETC statiiles, rules, pmcesses, procedures, and orders? 
Did VCI provide Lifeline service lo its Florida cu~toniers using a combination of its own facilities 
and resale of another carrier’s services between June 2006 and November 2006? 
Did VCI correclly report Link-Up and Lifeline lines on USAC’s Form 497 for reiinbursenient 
while operating as an ETC in Florida in  accordance with applicable requirements? 
Does VCI provide toll limitation service to Lifeline custotners using its own facilities? 

(b) Ifso, is VCI entitled lo obtain reimbursement for increiiiental costs ofTLS? 
(c) If yes, what is the appropriate ~ I I I O U I I ~  of reimbursement? 

5 .  

&(a) 

(b) 

Does tlie PSC have tlie authority to enforce an FCC statute, rule or order pertaining to ETC status, 

t las VCI violated any FCC statute, rule or order pertaining to ETC status, or Lifeline and Link-Up 
service? 
If so, wliat is the appropriate remedy or enforcement measure, if any? 
Has VCI violated any PSC rule or order applicable to VCI pertaining to ETC status or Lifeline and 
Link-Up service? 

(b) I f  so, what i s  [lie appropriale remedy, if any? 

Lifeline, and Link-Up service? 

7(a) 
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these matters. Were VCI to be ordered to comply with the Commission’s discovery 

requests prior to tlie determination of subject matter jurisdiction, VCI would be 

irreparably haniied. As the Florida Appellate Court stated in Redland, if discovery is 

wronghilly granted, tlie complaining party is beyond relief as it has no adequate reliledy 

on appeal. The Redland, Co , Inc. v. Atlantic Civil, Inc., 961 So. 2d 1004, 1005 (Fla. App. 

2007). 

Upon a review of relevant law and regulations, as set forth below, VCI concludes 

that by its actions, tlie Commission has assumed anthority not delegated either by the 

United States Congress under tlie Act, by the Florida state legislature under Florida law, 

or otherwise authorized by law. Thus, the Commission lacks jurisdiction over the issues 

of this case regarding the Universal Service Issues and should dismiss this case as to 

those matters. 

If tlie Coiiimission should decline to dismiss these proceedings as to the Universal 

Service Issues, VCI will file a complaint in Federal District Court for tlie Northern 

District of Florida requesting the court to adjudicate this issue. Accordingly, tlie 

Coinniission should abate this proceeding until the Federal District Court issues a ruling 

on the Commission’s assuniption of jurisdiction over the Universal Service issues. 

11. BACKGROUND 

VCI holds Competitive Local Exchange Carrier (“CLEC”) Certificate No. 861 1 

and was designated an Eligible Teleconiiiiunicalioiis Carrier by tlie Coinmission on May 

22, 2006 in Docket No. 060144-TX. The conipany provides local exchange service lo 

Lifeline and Link-Up eligible Florida consuiners, in accordance with fecleral law and 

Federal Conmiiinication Comniission rules, in tlie service area of Bell South 
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Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T Southeast Florida 

(“AT&T”), 

The Lifeline program clarifies the Federal Communications Conmlission’s 

(“FCC”) and the states’ commitments to making local exchange service iuiiversally 

available to consumers aid is codified at Section 254 of the Communications Act of 

1934, as amended. Lifeline service furthers the FCC’s policy that coiisumers throughout 

the United States, including low-income consumers, have access to comparable 

telecomiiiunications and information services at affordable rates. The Lifeline program 

requires that carriers designated as ETCs provide discounted local exchange service to 

consumers who participate in Lifeline eligible programs, such as food stamps, Section 8 

aiid LIHEAP, and provide qualified consumers with a discount off of the carrier’s service 

connection fee. 

As an ETC, VCI passes through to eligible consumers the FCC mandated 

discounts off of local exchange service and the connection fee. VCI also is eligible to 

obtain reimbursement, pursuant to the FCC’s d e s ,  for reveiiues forgone in service 

Lifeline and Link-Up eligible coiisimiers from the Universal Service Administrative 

Company (“USAC”), which administers the federal programs. VCI repoits its foregone 

revenues on a monthly basis to the USAC on FCC Forms 497. VCI provides ody  

Lifeline aiid Link-Up service aiid thus obtains reimbursement from the Low-Income 

Division of the USAC. VCI does not participate in the High-Cost funding program 

administered by the USAC. 

This case arises from a Lifeline audit conducted by the Florida Public Service 

Commissioii staff (“Staff‘) between September aiid November 2007, culminating in an 
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auditor’s report issued November 19, 2007. VCI questioned the Staff regarding the 

Conunission’s authority to audit the Lifeline program as early as September 2007, but did 

not pursue the issue at that time in the interest of maintaining an aniicable working 

relationship with St<aff. It is VCI’s understanding that, based on the audit findings, 

information obtained from both VCI and AT&T after the audit, and possibly other 

sources,‘ Staff fornially presented its allegations and reconmended penalties to the 

Coniniission, asking the Coininission to initiate compliance proceedings against VCI. 

The Commission accepted Staff‘s reconmiendation, and memorialized its decision in 

Order No. PSC-08-0090-PAA-TX, issued February 13, 2008. Thereafter, VCI timely 

filed its Protest of Proposed Agency Action and Petition for Formal Hearing on March 5 ,  

2008, pursuant to which this matter has been set for a Section 120.57, Florida Statutes, 

hearing. In accordance with the requirenients of Cherry Communications, Inc. 1,. 

Demon, 652 So. 2d 803 (Fla. 1995), the Staff assigned to this case have now been 

bifurcated into Prosecutorial S t d f  and Advisory Staff. 

In furtherance of the anticipated hearing schedule, the Prosecutorial Staff 

conducted an Issues Identification meeting in which VCI participated, as did Advisory 

Staff. During that nieeting, the two parties to this proceeding, Prosecutorial Staff and 

VCI, reached an accord regarding the wording of the specific issues to be addressed in 

this proceeding. The Prehearing Officer subsequently issued the Order Establishing 

Procedure on March 26, 2008, which accepted those issues and set forth the procedural 

requirements and filing dates for this proceeding. 

Thereafter, Staff served VCI with Interrogatories and Requests for Production of 

On February 2, 2008, VCI ti led a public records request seeking production of, iii S U I I ~ ,  al l  documents 
regarding complainls by Florida co~isuiiiers against VCI, all documents relied upon by StaN in  making i t s  
allegations in the recommendation, and al l  documents b y  and between Staff and third-parties. 
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Documents (“Discovery Requests”) on March 3 1, 2008, to which VCI filed timely 

objections and responses (“Discovery Responses”). Staff then filed a Motion to Compel 

(“Motion”) on April 22, 2008, seeking to have discovery compelled by April 30. Order 

No. PSC-08-0258-PCO-TX was issued on April 25, 2008, before VCI was able to 

provide its Response to the Motion. 

On May 2,2008 VCI filed its Motion for Reconsideration, respectfully suggesting 

that Order No. PSC-08-0258-PCO-TP niust be reconsidered, because it is based upon 

factual inaccuracies, as well as mistakes regarding the application of Florida law. Before 

this case can move forward, indeed before the Con~nission can rule on VCI’s Motion for 

Reconsideration of the Commission’s Order regarding discovery, the Commission’s 

jurisdiction over these matters must be deterniined. 

111. STANDARD FOR MOTION TO DISMISS 

A motion to dismiss for lack of subject matter jurisdiction may be brought at atly 

time. Fl. R. C ~ J .  P 1.140(b). Where, as here, a motion to dismiss questions the 

Connnission’s authority to hear the subject matter of a case, the Commission mist 

determine whether it has subject matter jurisdiction regardless of whether the allegations 

in a complaint are facially correct.’ If a motion to dismiss for lack of subject matter 

jurisdiction does not implicate the merits of a cause of action, a court must satisfy itself 

that it has the power to hear the case. Gnrcio, M D .  v.Copernhai~er, Bell & Associates, 

M D .  ’s, 104 F3d 1256, 1261 (11‘” Cir. 1997). Neither the truthfulness of allegations nor 

the existence of disputed facts are relevant to an adjudicatory body’s evaluation of 

whether it has subject matter jurisdiction. Id. 

7 See, 117 !‘e: Reyirest ,far a~.bitrntian concerning cantplrrint of BeIlSozith Teleco~n~~~snicot ia~~s,  Inc. against 
Supro T~leca~ni~iiri~icotian,~ and I~far~wotion S~.TICIII.T, Inc. ,far resolulian af billing disputes, Docket No. 
00 I097-TP, Order No. PSC-02-0484-FOF-TP issued April 8,2002. 
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It is well settled that the Coinmission must possess jurisdiction over the parties as 

well as the subject matter. Keenn v. Keenn, 245 So. 2d 665, 666 (Fla. Dist.Ct. App. 

1971. Subject matter jurisdiction arises by virtue of law only; it is conferred by 

constitution or statute and cannot be created by waiver or acquiescence. Jesse v. Stcite, 

711 So. 2d 1179, 1180 (Fla. 2”d Dist. Ct. App. 1998. Subject matter jurisdiction is the 

power to hear and determine a cause. Flo. Power d; Light Co. 11. Cnnnl Atlth., 423 SO. 2d 

421, 424 (Fla. App. 5th Dist. 1982). A complaint is properly dismissed if the 

Conmission is asked to address matters over which it has no jurisdiction or if it seeks 

relief that the Commission is not authorized to grant. See, Order No. PSC 01-02178- 

FOF-TP 

IV. ARGUMENT 

A. NEITHER THE UNITED STATES CONGRESS NOR THE FCC CAN 
CONFER JURISDICTION UPON THE COMMISSION TO 
ADMINISTER THE FEDERAL UNIVERSAL SERVICE PROGRAM. 
THIS COMMISSION IS WITHOUT SUBJECT MATTER 
JURISDICTION UNDER FEDERAL LAW TO ADJUDICATE THE 
UNIVERSAL SERVICE ISSUES AND SHOULD DISMISS THIS 
CASE. 

The Conimission submits that in addition to the authority to designate ETCs, state 

co~i~nissions also “possess the authority to rescind ETC designations for failure of an 

ETC to comply with the requirements of Section 214(e) of the Telecoiilniunicatioiis Act 

or any other conditions iniposecl by the state.”’ However, the United States Congress 

cannot neither confer jurisdiction upon nor require the Commission to adjudicate federal 

law pertaining to the I‘ecleral universal service program. Congress also caiuiot confer 

jurisdiction upon or require a state conmiission to apply the provisions of kderal law or 

PAA Order, P. 8, citing In the Molter of Federal-State Joint Board on Univwsal Semice, CC Docket No. R 

96-45, Released March 17,2005, FCC 05-46 (7 71-72) (“March 2005 Order”) as authority therefor. 
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the FCC’s universal service rules upon state regulated carriers. The Coiiuiiission obtains 

its powers and duties solely from the Florida Legislature pursuant to statute. Further the 

FCC has no anthority to subdelegrrre duties and obligations conferred to it by Congress to 

any state commission. The upshot is that this Co~i~~niss io~l  has 110 authority with respect 

to the ETCs or federal universal service fund other than that which the Florida 

Legislature has confei~ed upon it. Thus the Coniniission has 110 jurisdiction pursuant to 

the Act or’ FCC Orders to apply federal law as to or the FCC’s federal universal service 

rules against VCI. 

1. Congress Did Not Suecifi a Role for State Coinniissions with Respect to 
ETCs other than Designation thereof and Permitting ETCs to Relinsuish 
Their Designations. 

a. In the Act. a State Coniinission’s Primary Role is to Designate 
ETCs. State Conunissiotis Also May Permit ETCs to Relinsuish 
their Designations. Regardless of the Act’s provisions. Coneress 
Cannot Coi~stitutionallv Mandate State Conmissions to Do 
Anvthing. 

47 USC Section 214(e)(2) sets forth a state commission’s primary 

responsibility with respect to universal service, namely designation of ETCs: 

... A State commission shall upon its own motion or upon 
request designate a conunon carrier that meets the 
requirements of paragraph (1) as a11 eligible 
telecoi~iiunications carrier for a service area designated by 
the Slate commission. Upon request and consistent with the 
public interest, convenience, and necessity, the State 
commission may, in the case of an area served by a rural 
telephone company, and shall, in the case of all other areas, 
designate more than one common carrier as an eligible 
lelecommunicalions carrier for a service area designated by 
the State conimission, so long as each additional requesting 
carrier meets the requirements of paragraph (1). . .. 

The Act also provides for a state con~~nission to permit an E1’C to relinquish its 

designation under 47 U.S.C. $ 214(e)(4). 
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It is also true that Section 254(f) of the Act permits states to “adopt regulations 

not iiiconsistent with the [FCC’s] rules to preserve a id  advance universal service,” 

determine the method by which interstate teleconmunications carriers will contribute to 

the preservation and enhancement of universal service, and adopt regulations to preserve 

and advance universal services within that state. 47 U.S.C. 5 254 (f). 

However, both the FCC and Federal Courts have coilstrued Section 254(f) to 

apply to regulations promulgated by states for state universal service fiinding 

inechanisins only. For example, the FCC found CMRS providers required to contribute 

to state universal service support inechanisms pursuant to Section 254(f) of the Act. In 

the matter of Petilion of PittencrieJf Communications, Inc. for Declaratory Ruling 

Regarding Preeniption of the Texas Public Ufility Regulatory Act of 1995, 13 FCC Rcd 

1735, 1737 (FCC 1997). The FCC fiirther found that Section 254(f) merely imposes an 

obligation on carriers within a state to contribute if the state establishes universal sei-vice 

programs. In the Matter of Federal-State Joint Board on Uniiwrsal Service; High-Cost 

Universal Service Support, 20 FCC Rcd 1973 1, 19739 (FCC 2005). 

Federal Courts agree with the FCC’s interpretation of the language in Section 

254(f). See &%>rinf Spectrum, L.P. 1,. State Carp. Comnzh, 149 F.3d 1058, 1061 (10th Cir. 

1998) (Section 254(f) empowers states to require telecoiiiinuiiications carriers that 

provide intrastate services to contribute financially to state universal service 

mechanisms); WWC Holding Co. v. Sopkin, 488 F.3d 1262, 1271 (10th Cir. Colo. 2007) 

(Section 254(Q authorizes a state to create its own universal service standards only to the 

extent that a state is providing state fiinding to meet those standards.) 
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The Act, then, does not provide for or contemplate duties for state 

commissions with respect to ETCs post-designation.” Congress could have prescribed a 

larger role for state coniniissions with respect to universal service, but did not.” Further, 

under the statutory construction maxim of expressio unis est exclusion alterius, it may be 

presumed that Congress intended to limit a state con~~iiission’s role with respect to 

universal service. 

b. Congress’ Mandate that State Commissions Designate ETCs is 
Unconstitutional. The Commission Cannot Derive Authoritv to 
Regulate ETCs from Conpress’s Conunand to Designate ETCs. 

Furthermore, Congress was without constitutional authority to 

compel state commissions to take any action with respect to any provisions of the Act. 

Simply put, the Federal Government cannot commandeer Florida’s legislative processes 

by compelling it “to enact or administer a federal regulatory program.” New I’ork v. 

United States, 505 U.S. 144, 188 (1992). Moreover, “Congress cannot circunivent that 

prohibition by conscripting tlie State’s officers directly.” Printz v. United States, 521 

U.S. 898,935 (1997). The Supreme Court explained: 

The Federal Government may neither issue directives requiring the States 
to address particular problems, nor conimiuid tlie State’s officers, or those 
of their political subdivisions, to administer or enforce a federal regulatory 
program. It inalters not that whether policymaking is involved, and no 
case-by-case weighing of the burdens or benefits is necessary; such 
coiiiniands are fundamentally inconipatible with our constitutional system 

9 .  Similarly, the FCC’s universal service rules do not provide for actioii on a state coinmission’s part, other 
tliaii designation or relinquishmenl, for a cat-rier seeking low iiicoiiie funding. 47 C.F.R. $ 54.3 13(a) 
provides that states niusl certify to the administrator that a recipient o f  high-cost funding is using that 
support for the purposes it is intended. Certification of low-income providers is unnecessary. The FCC has 
detei-mined that a Lifeline provider uses universal service support for the purpose it was intended wlieii that 
carrier passes through discounts to its Lifeline eligible custoiiieis. I n  Ihe Muttei. of Ferlernl-Slure Join1 
Board of? Ui?ii~er.so/ Service; Petition o/ 7i.uc/;bne Wireless, ti?c. for Forheoroi?ce fioin 47 U.S.C. 
214(e)(l)(A) m d 4 7  C.F.R. $54.20l(i), 20 FCC Rcd 15095, 15105-15106 (FCC2005). 

Io Compare Sections 251, 252, and 271 of the Act, in which Congress prescribed a larger role for state 
coniiiiissioiis. 
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of dual sovereignty. Id. 

By commanding that the Coinmission “shall” designate the ETCs that will be 

eligible to receive specific federal universal service support, see 47 U.S.C. 58 214(e)(2) 

and 254(e), Congress crossed the constitutional separation of powers by coii~iiandiiig 

state commissions to act with respect to the federal ~iniversal service program. See 

Petersburg Cellidor Pnrtnei.ship 11. Bd. of Szpervisors of Nottowcry County, 205 F.3d 688, 

70 1-05 (4“’ Cir. 2005). Tlis Comniission derived no authority fiom Congress’s 

nnconstit~itional act of ordering state conunissions to designate ETCs. 

C. The FCC Cannot Presume Authority Not Provided in the Act or 
Subdelegate Authority Delegated to it by Congress to Third- 
Parties. Such as State Comiissions. 

1. FCC Orders Opining that States Have Authority to Rescind 
ETC Designations Have No Basis in Law. The FCC Itself 
Has No Authority to Rescind ETC Designations. 

To Coniinission also is mistaken to the extent that it relies 

on FCC orders for authority to rescind or revoke ETC designations. A review of FCC 

decisions reveals that the Conmission has iiiisconstriied language in FCC decisions or 

that the FCC itself fails to bolster its pronouncements with relevant cites to the Act. In 

fact, Congress did not authorize tlie FCC to revoke or rescind ETC designations in tlie 

Act. Federal law provides that the FCC cannot subdelegate its Authority to third parties. 

Beyond that, the FCC certainly cannot delegate to state commissions authority Congress 

did not confer in the Act, and the Act does not provide the FCC with authority to revoke 

or rescind ETC designations. 

For example, Robert Casey, in his testimony, cites to the 

FCC’s March 17, 2005 Order at para. 60 for the proposition that, “[tlhe FCC has stated 
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that states exercising jurisdiction over ETC proceedings should apply requirenieiits in a 

manner that will best promote the universal service goals found in Section 254(b) of the 

Telecominunications Act of 1996 (Act).” In the Matter of Federal-Stote Joint Board on 

Universal Service, 20 FCC Rcd 6371, 6397 (FCC 2005), Para. 60 (“the March 17, 2005 

Order”). The Coinmission’s reliance on this order is misplaced because the order was 

issued based on the Joint Board’s order making reconinicndations on the ETC 

designrrtiorz process and the FCC’s rules regarding high-cost support. Id. at 6375, para. 9. 

Upon review of the March 17,2005 Order, it beconies clear that where the 

order references “states exercising jurisdiction over these proceedings,” the proceedings 

referenced arc state ETC designorion proceedings. Further, the “requirements” to be 

applied are the ETC designation requirements the FCC permits states to adopt pursuant to 

the March 17, 2005 Order. As the FCC states in the March 17, 2005 Order at para. 58: 

“We encourage state commissions to require all ETC applicants over which they have 

jurisdiction to meet the saiiie conditions and to conduct the same public interest analysis 

outlined in this Report and Order.” In the March 17, 2005 Order at para. 59, the FCC 

f~irtlier clarifies, “...we eiicourage state com~nissions to consider the requirements 

adopted in this Report and Order when examining whether the state should designate a 

carrier as an ETC.” Finally, it also beconies clear that the states are to apply the universal 

service principles enun~erated in 47 U.S.C. 6 254(b) with respect to ETC designations 

only. 

With respect to revocation orETC designations, the March 17,2005 Order 

references the Joint Board’s statement that “state commissions possess the authority to 

rescind ETC designations for railure of an ETC to comply with the requirements of 
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section 214(e) of the Act or any other conditions imposed by the state.” Id. at 6402, para. 

72. In 11205, the FCC cites to the following order in support of this statement: Federal- 

State Joint Bonrd on Universal Service; Western Vireless Corporalion Petition for 

Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory 

Ruling, CC Docket No. 96-45, 15 FCC Rcd 15168, 15174, para. 15 (2000) (“the Western 

Wireless Order”). In the Western Wireless Order, the FCC states, at para. 15, “We also 

note that the state cominission may revoke a carrier’s ETC designation if the carrier fails 

to coinply with the ETC eligibility criteria.” Upon review, it is clear that the FCC 

provides no legal authority for its opinion.“ 

Indeed, no such authority exists. The FCC is subject to the 

provisions of the federal Administrative Procedure Act (“APA”), which provides that “[a] 

sanction niay not be imposed . . . except within jurisdiction delegated to the agency and 

as authorized by law.” 5 U.S.C. S 558(b). Moreover, the federal APA requires an 

express grant of statutory authority for an agency to impose a sanction. See American 

Bus Ass’n v. Slnter, 231 F.3d 1, 6 (D.C. Cir. 2000). Neither the Act nor any other statute 

expressly authorizes the FCC to revoke its designation of an ETC under 47 U.S.C. 5 

214(e)(6). If the FCC cannot revoke an ETC desigiiatioii under federal law, the 

Coinniission cannot evoke federal law for its authority to rescind VCI’s ETC designation. 

The Commission Cannot Rely On FCC Orders for Authoritv to 
Regulate ETCs Because The FCC Caimot Subdeleciale to Tliird- 
Parties, Such as State Commissions. Authority Conferred to it bv 
Congress. 

2. 

The FCC cites to the Westerii Wireless Order for his proposition iii at least one olher docuinenl, also 
without citing lo legal authority. See. e.g., 61 /he Mailer qfFederal-Slale Join1 Board on Llniiwsol Service, 
19 FCC Rcd 10800 at Para. 76.11186. 

I t  
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In addition, the Coinmission cannot rely upon FCC orders for 

authority to regulate ETCs because the FCC cannot empower the Commission under the 

Act. In the Act, Congress delegated to the FCC specific duties and obligations. For 

example, Congress delegated to the FCC the authority to “execute and enforce” the 

provisions of the Act, 47 U.S.C. 5 151, and to “prescribe such rilles and regulations as 

may be necessary in the public interest to carry out the provisions” of the Act. Id. 9: 

20 1 (b). See Nntionnl Ccible & Teleconzrnunicntions Ass ’11 1’. Brand X Internet Services, 

545 U.S. 967, 980-Sl(2005); AT&T Corp. v. l o i ~ ~  Utilities Bd., 525 U.S. 366, 377-78 

(1999). Congress also granted the FCC broad authority to enforce compliance with its 

rules through various administrative sanctions. See 47 U.S.C. $9: 154(i), 159(c), 214(d), 

225(e), 401(b), 503(b); DeYozingv. Pntten, 898 F.2d 628,634 (8“’ Cir. 1990). 

However, in the Act, Congress delegated authority solely to the 

FCC to promulgate rules to implement the new universal service requirements, see 47 

U.S.C. 9: 254(a), in accordance with universal service principles enumerated in the 

statute. See id. 9: 254(b). Congress did not delegate to the FCC the authority to 

subdelcgnte to state comiiiissions its universal service rulemaking or its enforcement 

authority. Thus, any attempt by the FCC to subdelegate its 9: 254(a) authority or its 

power to deteriiiine violations of its universal service rules would be contrary to federal 

law. 

Federal courts have provided guidance as lo what duties may and may not 

be delegated to third-parties, such as state conmiissions, as well as the ytate commission’s 

proper role with respect to kderal agency decision-making. The D.C. Circuit Court’s 

decision in United States Telecom Ass’n 11. FCC, 359 F.3d 554, 565 (D.C. Cir.2004), 
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where tlie court determined that the FCC could not lawfully subdelegate its authority 

under 47 U.S.C. 5 251(d)(2) to “deterniine which network elenients shall be made 

available to CLECs on an unbundled basis,” is squarely on point. The court stated, 

“[wlhen a stahite delegates authority to a federal o€ficer or agency, subdelegation to a 

subordinate ,fideral oJjcer or agency is presuniptively permissible absent affirmative 

evidence of a contrary congressional intent.” Id. However, subdelegations to parties 

other than federal agencies are presumed to be improper unless expressly authorized by 

Congress. See id. Nowhere in tlie Act does Congress expressly authorize a non-federal 

agency to enter into decision making witli respect to the federal universal service fund or 

ETCs. Thus, any attempt by the FCC to subdelegate its 9 254(a) authority or its power to 

deteriniiie violations of its universal service d e s  to state conunissions would be 

In conclusion, Congress can neither confer jurisdiction upon nor require the 

Commission to adjudicate federal law pertaining to the federal universal service program. 

Congress also cannot confer jurisdiction upon or require a state comniission to apply the 

provisions of federal law or the FCC’s universal service rules upon state regulated 

carriers. The Coinniission obtains its powers and duties solely from the Florida 

Legislature pursuant to statute. Further, tlie Coniniission cannot rely on FCC orders or 

rules for authority to enforce federal law or federal universal service rules. It is unlawf~il 

for the FCC to subdelegate duties and obligations confeixd to it by Congress lo any state 

cominissioii. 111 short, the Coniniission has no jurisdiction pursuant to the Act or FCC 

Orders to enforce federal law or the FCC’s federal universal service rules against VCI. 
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B. THE LEGISLATURE HAS NOT GRANTED THE COMMISSION THE 
AUTHORITY TO ADMINISTER THE FUSF, OVERSEE ETCS’ 
OPERATIONS OR RESCIND AN ETC DESIGNATION. 

The Coinmission further must consider whether it has the authority under Florida 

law to interpret or enforce federal law or the FCC’s regulations pertaining to universal 

service as well as wlietlier tlie Florida legislature has enacted statutes under which the 

Commission has adopted rules pertaining to universal service that it can enforce against 

VCI. Florida co~irts have recognized that “State agencies, as well as federal agencies, are 

only empowered by the statutes pursuant to which they were created” Szipra 

Telecomniunicntions & Information Systems, Inc. 11, BellSouth Teleconii~iimicatioi~s, Inc., 

2003 WL 22964278, at *2 (Fla. P.S.C. 2003). 

The Commission should find that Chapter 364 of the Florida Statutes does not 

authorize the Coinmission to enforce federal law pertaining to universal service or the 

FCC’s universal service rules. The Commission should fiirther find that the Legislature 

has not enacted statutes with respect to universal service that can be enforced against VCI 

in this proceeding. Finally, tlie Commission should find that it has not adopted the FCC’s 

federal universal service rules it seeks to enforce against VCI. Thus, the Conmission 

cannot revoke VCI’s ETC designation or cancel VCI’s CLEC Certificate for alleged 

violations of universal service rules. 

A. The Conmission Must Dismiss This Case as to the Universal Serivce 
Issues Because Nothing in Chanter 364. Florida Statutes. Authorizes the 
Commission to Enlorce Fedcral Law Pertaining to ETCs or the FCC’s 
Universal Service Rules. 

The Coinmission may not presume legislative grants of authority. The 

Legislatute has never conferred upon this Commission any general authority to regulate 
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public utilities, including telephone companies. City of Cape Cord v. GAC Util., Inc., 

281 So. 2d 493,496 (Fla. 1973). This Coinmission agrees that, because the Commission 

derives its power from the Legislature, jurisdiction requires a grant of legislature 

authority. Sprint-Florida> Znc. 11. Jaber, 885 So. 2d 286,290 (Fla. 2004). The Conuiiission 

concedes this point. See, e.g., Supra Te~ecoriinizrnications & Inforrnation Systems, Inc. 1). 

BellSouth Teleconijni~njc~t~ons, Inc., 2003 WL 22964278, at *2 (Fla. P.S.C. 2003) ("State 

agencies, as well as federal agencies, are only empowered by the statutes pursuant to 

which they were created"). The Commission recognizes that, despite its broad authority 

to regulate the telecommunications industry under 5 364.01 Fla. Stat., it only has "those 

powers expressly granted by statute or necessarily implied." AT&T Conzmunications of 

the Southern Stuks, Inc., 213 P.U.R.4th 383, 387 (Fla. P.S.C. 2001). The Coinmission 

must find tliat it has statutory authority in Chapter 364, Florida Statutes, to enforce 

federal law or the FCC's universal service rules against VCI. Because no such statute 

exists in Chapter 364, this Commission must find that it does not have subject matter 

jurisdiction to enforce federal law or tlie FCC's universal service rules. Thus, the 

Coininissioii must dismiss this case as to tlie Universal Service issues. 

1. No Statute in Chapter 364 ExDresslv Grants the Conmission the Authority 
to Enforce Federal Law or Rules Against VCI and Nolie Can be 
Interoreted to Grant that Authority. 

In considering whether the Legislature has granted the Corii~iiission 

authority to enforce federal law, the Coiiimission should bear in mind the rules 01 

statutory cons~uclion. When the meaning of the statute is clear and unambiguous and 

conveys a clear and definite meiining, courts do not apply the rules of statutory 

interpretation. A.R. Douglas, hic. 1). McRainey, 137 So. 157, 151 (Fla. 1931). Terms 
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within statutes must be given their plain and ordinary meanings, which may be 

determined by reference to a dictionary or to case law when the term is not defined in 

statute. Crist v. Jaber, 908 So. 2d 426,432 (Fla. 2005). 

Where an agency charged with the enforceiiient of a statute has interpreted 

that statute, the courts will defer to the enforcing agency’s interpretation and will not 

depart fiom that construction unless it js clearly erroneous. P. E< Ventures, Inc. v. 

Nichols, 533 So.2d 281, 283 (Fla. 1988). Courts do not, however, rely solely on the 

principle of deference in interpreting statutes because all parts of a statute must be read 

together to achieve a coiisistent whole. Forsythe v. Longboat Kev Bench Erosion Control 

Disi., 604 So. 2d 452. 455 (Fla. 1992). Furthermore, the rules of statutory construction 

provide that the more specific statute controls over the general. State ex rel. Johnson v. 

Vizzini, 227 So. 2d 205, 207 (Fla. 1969). Finally, Florida law requires a reasonable 

interpretation of statutes and one which avoids an absurd result. Goehring v. Broword 

Builders Exchnnge, Inc., 222 So.2d 801, 802 (Fla. Dist. Ct. App. 1969). 

a. Section 364.10(2) Does Not Vest the Comnlission with Authority 
to Enforce Federal Law or the FCC’s Rules 

First of all, while the Commission claims in the PAA Order that it is 

“vested with authority under Section 364.10(2), Florida Statutes (F.S.), to regulate 

eligible telecoiiiiiiuiiicatioiis carriers pursuant to 47 C.F.R. Section 54.201 ,’,I2 upon 

review and analysis of Section 364.10(2), F.S., the Commission must find that it is vested 

j2 PAA Order, p. 3 
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with authority under Section 364.10(2) F.S., if at all, only to designate ETCs. Fla. Stat. 

5 364.10(2) F.S.” provides as follows: 

(2) (a) , .. an eligible teleconiiiiiiiications carrier shall 
provide a Lifeline Assistance Plan to qualified residential 
subscribers, as defined in a coiiiiissioii-approved tariff or 
price list, and a preferential rate to eligible facilities as 
provided for in part 11. For. the purposes of this section, the 
tern? “eligible telecommunications carrier“ means a 
teleconzni~inications coinpany, as defined hy s. 364.02, 
n~hich is designated as an eligible telecommui?iccitioiis 
carrier by the conimission pursuant to 47 C.F.R. s. 54.201. 
[Emphasis added.] 

It would strain credulity if the Commission were to attenipt to base subject matter 

jurisdiction to enforce federal law and rules on this the sentence in Section 364.10(2)(a). 

In inerely referencing 47 CFR 54.201, a federal rule, section 364.10 F.S. does not specify 

the Commission’s authority to enforce federal law and rules. The plain meaning of this 

section is that Section 364(2)(a) inerely defines the manner in which a 

teleconiii~u~iications company, which is itself defined in Section 364.02 F.S., is 

designated an ETC. 

It is clear from the plain meaning of the terms in the statute that the Legislature 

has authorized the Commission only to designate ETCs, not enforce federal law and 

rules. To “designate” means, in pertinent part, “[tlo indicate, select, appoint, nominate or 

set apart for a purpose or cluty ....” Black’s Law Dictionar.y 447 (6“’ Edition, 1990. The 

purpose for the designation under 364.1 O(2) is to be an eligible telecotiiiiiuiiicatioiis 

carrier. The remainder of Section 364.10 specifies the duties for ETC’s designated by the 

Commission: 1) provitlc Lifeline assistance to qualified consumers; 2) offer Lifeliiie 

Section 364.10(2)(a) provides, in pertinent part: “For the purposes oftliis section, the term “eligible 
telecommunicatioiis carrier‘’ means a telecoininunicalions company, as defined by s. 364.02, wliicli is 
designated as an eligible leleco~nmt~nications carrier by the Commission pursuant to 47 C.F.R. 54.201. 

13 
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eligible conswners the option of toll blocking; 2) forbear from collecting deposits from 

Lifeline eligible consumers if the consunier elects toll blocking; 3) forbear from charging 

Lifeline consuniers for local number portability; 4) notify a Lifeline eligible consumer of 

iinpending termination of service and permit the subscriber 60 days to demonstrate 

continued eligibility 5) timely credit a Lifeline eligible consu~iier’s bills with the Lifeline 

assistance discount; 6) notify agencies of the availability of the company’s Lifeline 

service; and 7) forbear from discontinuing basic local exchange service for a consi~n~er’s 

failure to make payment for non-basic services. 

The Coinniission itself has interpreted this statute to limit its authority with 

respect to ETCs. See, In re: Petition ofAlltel Conz~~zzmications, Inc. ,fir designation as 

eligible teleconinzunicotions carrier (ETC) in certain rural telephone conipnny study 

nreas located pnrtially it7 Alltel‘s licensed area and for redefinilion of those stud)) areas, 

2007 Fla. PUC LEXIS 180 at *14 (Fla. PUC 2007) (The Comniission uses Section 

364.10, F.S. to designate ETCs and to require ETCs to provide a Lifeline Assistance 

Plan.). See also V C I s  ETC desigption order, Order No. PSC 06-0436-PAA-TX, Docket 

No. 060144-TX, issued May 22, 2006 at p. 2, 4 (“We have authority under Section 

364.10(2), Florida Statutes, to decide a petition by a CLEC seeking designation as an 

eligible telecoiiiiiiuiiicatioiis carrier pursuant to 47 C.F.R. S 54.201 .”) 

The Coiiimission has heretofore assumed jiirisdiction to enforce federal law and 

rules in other cases based on legislative grants of authority. For example, the 

Cominission determined it had jurisdiction over federal rules limiting air emissions, but 

cited to Section 366.8255, F.S. for jurisdictional authority, which detines the term 

“Eiivironmental laws or regulations” to include “all ,fideraf, state, or local statutes, 



Motion to Dismiss 
Docket No. 080065-TX 22 

administrative regulations, orders, ordinances, resolutions, or other requirements that 

apply to electric utilities and are designed to protect the eiivironnient.” Section 366.8255, 

F.S. In re: Petition for approval of Integrated Clean Air Regulatory Compliance 

Program for cost recovery through Environmental Cost Recovery Clause, by Progress 

Energy Florida, Inc., 2005 Fla. PUC LEXIS 642, ‘3 (Fla. PUC 2005). 

The Conmission also has cited to express legislative grants of authority to resolve 

complaints arising under interconnection agreements. In re: Request ,for 

arbitration concerning complaint of BellSouth Teleconiintrnications, hie. agains, Supra 

Teleconmmnicationu and Inforinntion Systems, Inc. for resolution of billing disputes, 

2002 Fla. PUC LEXIS 275, *37-*38 (Fla. PUC 2002) (stating that the Coimnissioii is 

not authorized to resolve disputes arising out of approved intercoimection agreements 

without a grant of authority under state law aid citing to Section 364.162(1) F.S. as 

express authority.) 

See, e g., 

It seems reasonable to asstime that the Legislature knew and desired to limit the 

Co~nmission’s duties and obligations with respect to ETCs, as there are other instances 

where the Legislature explicitly has directed the state and state agencies to coniply with 

federal law. For example, F1. Stat. 421.55 requires coinpliance with the federal Surface 

Transportation and Uniforni Relocation Assistance Act or 1987 and Fla. Stat. 403.061 

explicitly authorizes the Florida Department of Enviroiuiiental Regulation to adopt rules 

and regiilalions consistent with federal law.’4 The Legislature attached no similar 

requiremenl to Fla. Stat. 3G4.10. 

Pursuanl to FI. Stat. $ 403.061.. the department [of public Ihealtli] has have the power and duty to control 
and prohibit pollulion ... , ...( 7) ... Any rule adopted pursuant to Illis act sllall ba consistent w i h  the 
provisions offedcral law .... 

1.1 
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b. Section 364.012111 Does Not Vest the Conmission with Authority 
to Enforce Federal Law or the FCC’s Rules 

Neither does FI. Stat. 364.012(1) grant the Conmission authority to enforce 

federal law or rules against ETCs. F1. State. 364.012(1) directs the Conmission to 

maintain liaisons with federal agencies whose policies and rulemaking affect Florida 

jurisdictional telecommunications companies, and encourages the Conmission to 

participate in federal agency authority proceedings. Arguably, this statute permits the 

Commission to keep abreast of developments in federal law and federal regulations and 

to file coiniiients in federal proceedings affecting Florida carriers. This interpretation 

rings true as the role of advisor is one that is appropriate for state coinmissions pursuant 

to federal law See United Stcites Telecom Ass’n, 359 F.3d at 568. It does not, however, 

authorize the Coinmission to expend state funds to administer the federal universal 

service program, enforce federal law, or enforce the FCC’s universal service rules. 

C. Sections 120.80 and 364.025 F.S. Do Not Vest the Commission 
with Authority to Enforce Federal Law or the FCC’s Rules 

The Commission’s reliance on Fla. Stat. $ 5  120.80(13)(d) and 364.025 for the 

Commission’s jurisdiction to enforce federal law or the FCC’s rules is similarly 

misplaced. In its most pertinent part, Fla. Stat. 5 364.025 authorizes the Coniniission to 

grant the petition of a CLEC to becomes a universal service provider and a carrier of last 

resort if it determines that the CLEC will provide “high-quality, reliable service.” Fla. 

Stat. 364.025(5). The Commission also is authorized to set a period of time in which a 

CLEC niust meet these “objectives and obligations.” Id. Those provisions do not 

constitute “specific provisions of law” to be impleiiiented by adopting the FCC’s 

uiiiversal service rules. Fla. Stat. 120.52(8)(c). 
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Nor does the Florida Administrative Procedures Act grant such authority. APA 5 

120,80(13)(d) authorizes the Commission to einploy “procedures” consisteiit with the Act 

when it is “implenieiiting” that act. Clearly, 5 120.80( 13)(d) is not a jurisdictional gralit. 

It simply allows the Commission to use procedures similar to those eniployed by the FCC 

under the Act, when it is obligated “to give practical effect to” the federal statute. 

BeI1South TelecommuJ?icnfions, Inc. v. MClneii~o Access Transmission Services, Inc., 

278 F.3d 1223 1238 (1 1“’ Cir. 2002) (defining “implement”). Arguably, the Co~i~~iiission 

followed the dictates of Fla. Stat. 120,80(13)(d) during proceedings to designate VCI and 

ETC. In aiiy event, 8 120.80(13)(d) gives the Coiimissioii the limited authority to 

employ Act procedures and clearly does not authorize the Coininision to adopt any 

substantive rules, much less the FCC’s rules. 

d. The Legislature Has Not Enacted A Law With tlie Same Provisions 
as 47 U.S.C. 2 14(e) Pertaining to Eligible Teleco~ni~i~~~~ications 
Carriers that it Seeks to Enforce Against VCI. 

The Coniiiiission also claims that it possesses the authority to rescind ETC 

designations for failure of a11 ETC to comply with the requirements of Section 214(e) of 

the Act.” I6However, Chapter 364 F.S. provides the Coiiunission with no support for this 

statement. Simply put, the Legislature has not enacted a law with provisions that are the 

same as or even similar to 47 U.S.C. Section 214(e) that it seeks to enforce against VCI.I7 

PA/\ Order, P. 8. 
rlie Commission should be reminded tliat Sectioii 214(e) contailis no express delegatioii l o  stale 

I S  

16 I 

coiiiiiiissioiis other tliaii designation of ETCs. Congress delegated to tlie FCC all other provisioiis i n  214(e) 
and the FCC caiinot subdelegate to state coiiiinissions pursuant to federal law. 

47 U.S.C. 5 214(e)(l) provides: (1) Eligible telecoiiiinuiiications carriers. A coiiiinoii carrier designated 
as an eligible telecoiiiiiiiinicalioiis carrier under parngrapli (2), (3). or (6 )  dial1 be eligible to receive 
universal service support in accordance with sectioii 254 [47 U.S.C. S 2541 and shall, throughout the 
service area for which the designation is received- 

254(c) [47 U.S.C. S 254(c)], either using its awn facilities or a coiiibination of its owii Facilities and resale 

17 

(A) offer l l ie services that ase supported by Federal universal service support mechanisms under section 
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Nor has tlte Legislature authorized the Comnission to regulate ETCs or administer the 

Universal Service program “as authorized by federal law.” The term “federal law” is 

mentioned in tlme (3) statutes found in Chapter 364. Two of the three statutes provide 

that certain types of services are either exempt from oversight by the Commission, 

Section 364.01 1, or free of state regulation whatsoever, 364.013, except as specificnlly 

authorized bj) federal law. In the third statute, the Legislature speaks to Lifeline 

providers, not the Coinmission. In Fla. Stat. Section 364.10(3)(a), Lifeline providers are 

cautioned that a Lifeline income eligibility test “must augment, rather than replace, the 

eligibility stm~dards established by federal law. ...” FI. Stat. Section 364.10(3)(a). 

e. Sections 364.01(1)(2) and (4) Do not Grant the Commission the 
Authoritv to Enforce Federal Law or the FCC’s Universal Service 
Rules Against VCI. 

Finally, the Comniission cannot rely upon the Legislature’s general grant 

of authority over telecoiiiiiunications carriers Fla. Stat. Sectioits 364.01(1), (2) and (4), 

for the proposition that it can enforce federal law and the FCC’s universal service rules 

against VCI. 

First, 364.01(1) and (2) give the Comniission authority to exercise powers 

conferred Chapter 364 and exclusive jurisdiction to regulate teleco~tiiiiui~cations 

companies peilaining to matters set forth in Chapter 364. Furtherniorc, Sections 364(1) 

and (2) must be read with Section (4) in mind. 

Section 364(4) enumerates the reasons for which the Comniissioii must 

cxercise jurisdiction conferred in Chapter 364, which are, in sum a) to protect the public 

oi‘ano(her carrier’s services (including the services offered by another eligible telecoiiiiiiunicalions carrier); 
illld 

distribution. 
(6) advertise die availability ofsuch services and the charges therefor using media of general 
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health, safety and welfare by ensuring that basic local teleconununications services are 

available to all consuniers in the state at reasonable and affordable prices; b) encourage 

competition; c) ensure that lnonopoly services continue to be subject to price, rate and 

service regulation; d) promote competition; e) encourage providers to introduce new 

services; f )  eliminate rules or regulations lhat delay or impair competition; g) ensure the 

fair treatment of all providers; 7) recognize the continuing emergency of a competitive 

teleconiniuiiicatioiis environnient througli flexible regulatory treatment of colnpetitive 

local teleconimunications services; and 8) continue to act as a surrogate for conipetition 

for monopoly services. 

However, Section 364(4) has been amended by the Legislature with 

respect to competitive local telecommunications carriers. The Legislature adopted at 

least one statute governing competitive local exchange conipanies that inipleinents a less 

stringent regulatory scheme than that developed for incumbent local exchange carriers. 

Specifically Fla. Stat. 364.337(5), provides that tlie Co~iimission has continuing 

jurisdiction over conipetithe local exchange carriers only for the purposes of 1 ) 

establishing reasonable service quality criteria; 2) assuring resolution or service 

coniplaints, and 3 )  ensuring the fair treatment of all telecoiniiiuliicatioiis providers in the 

telecoiiiiiuiiicatioiis marltetplace. Fla Stat. $ 364.337 also exempts CLECs from tlie 

provisions of other statutes in Chapter 364.’*,” The Coinmission, then, can exercise its 

CLECs are exempt from, iler alia, Fla. Stat. 364.17. Tl7c con71nissioii may, in ils cliscrelioa, prescribe I 8  

ll7e.foriiis Ufmiy and 011 reports, ~ C C O I I I ~ I S ,   record^, and iiie~iiora~ida to be,fi~rnished and hep! by a17y 
t e l c c o ~ ~ ~ ~ ~ ~ i ~ n i c a l ~ o ~ ~ s  conipany whoseflicilities exrend beyond rhe liii7iCs of this stale ... , a d  Fla. Star., 
364. I 8: The com~nission, or any p e ~ ~ n  airlhoriied by lhe co~~ i~ i i i ss io~~ ,  117aj! inspec1 rl7e accosnls, books, 
records, and papers qfaiq, ~ e l e c o s ~ ~ n ~ ~ n i c a ~ i o ~ ~ s  co~npany. .. . 

Commission rule 25-24.800, pertaining to CLECs, states that provisions of chapters 25-4,25-9 and 25-14 
don’t apply lo CLECs unless specified. Rule 25-24-835, which sets Forth rules pertaining to CLECs, does 
not specify that 25-4.0201 or 254.019 (Records and reports in general) apply to CLECs. As Commission 

I9 
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exclusive jurisdiction over matters in Chapter 364, with respect to colnpetitive 

telecommunications carriers, only for the limited purposes set forth in Section 354.337 

F.S. 

The Cormnission cannot rely on Section 364.01 for authority to enforce 

federal law and FCC ixiles against VCI for the following reasons. As an initial matter, it 

is impossible for the Con~niission to exercise exclusive jurisdiction over ETCs because 

the federal universal service program adtninistered by the FCC under under S 254 of the 

Act cannot be within the exclusive purview of the Commission and the Legislature has 

not enacted a state universal service program. The Legislatwe also was aware that the 

FCC’s jurisdiction undoubtedly extends to enforcing its own universal service rules and, 

therefore, those rules were beyond the reach of the Commission’s exclusive jurisdiction. 

Second, a review of Chapter 364 reveals that nowhere does the Legislature confer 

to the Commission jurisdiction over ETCs other than designation. Finally, the 

Commission’s jurisdiction over CLECs is limited to the purposes enumerated in Section 

364.337(5)?’ None of the purposes nuinerated in Section 364.337(5) are issues identified 

in this proceeding or addressed in the FAA Order and VCI’s ETC operations purswit to 

the federal universal service prograni implicate none of the purposes for which the 

Commission is permitted to oversee competitive local exchange companies in Fla. 

The law favors a reasonable interpretation of statutes and one which avoids an 

absurd result. See, e.g., Goeliring i~. Browartf Builders Exchange, Inc., 222 So.2d 801, 

802 (Ha. Dist. Ct. App. 1969). Because the Conimission cannot exercise exclusive 

rille 25-4-0665, Lifeline, is not among the rules listed as applicable to CLECs in Rule 25-24.835, it may be 
argued that Commission rule 25-4.0665 does iiot apply to CLECs. 
2o See Sprinl-Florida, lnc., 885 So 2d. at 292, wherein the Coinmission acknowledges that Fla. Slat. $5  
364.1613)fa) and 364.163 restrict the Commission’s broader authority with respect to definition of local 
callilig areas set forlh in 364.0114). 
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jurisdiction over a federal program, has no specific authority elsewhere in Chapter 364 to 

regulate ETCs, and cannot oversee the ETC operations of competitive local exchange 

carriers under Chapter 364, it would be absurd to imply that Section 364.01 grants the 

Commission authority to enforce kderal law pertaining to ETCs or the FCC's universal 

service rules. 

f. Tlus Commission Cannot Maintain This Proceedinr Solelv on 
Federal Law and Thus. Must Dismiss this Proceeding as to the 
Universal Service Issues 

In sum, none of the provisions of Chapter 364 of the Florida 

Statutes expressly or irnpliedly grant the Commission jurisdiction to enforce federal law 

pertaining to ETCs or enforce the FCC's universal service rules against VCI. Where only 

federal law applies, this Commission must dismiss this proceeding pursuant to the 

dictates of Curtis v. Taylor., 648 F. 2d 946 (5t'1 Cir. 1986), stating that a state agency 

cannot take administrative action solely on federal statutes. see, also Order No. PSC-03- 

1892-FOF-TP, issued Deceniber 11, 2003, in Docket No. 030349-TP, In re: Complaint 

by Supra Telecoii~iLiuications and Information Systems, Inc. Against BellSouth 

Telecommunications, Inc. Regarding BellSouth's Alleged Use of Carrier-to-Carrier 

Information (Sunrise Order), p. 4-5 (Dismissed as to complaint under 47 USC Section 

222); In re: Complaint against BellSouth Telecoiiiinunications, Inc. for alleged 

overbilling and discontinuance of service, and petition for emergency order restoring 

service, by IDS Telecom, 2004 Fla. PUC LEXIS 41 9 ai *21 (Fla. PUC 2004) (Count Five 

of complaint that BellSouth engaged in anticompetitive behavior under the Act dismissed 

because federal statute relied upon as sole the basis for relief). 
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C. THE FLORIDA LEGISLATURE HAS NOT ENACTED A STATUTE 
PERMITTING THE COMMISSION TO ADOPT THE FCC 
UNIVERSAL SERVICE RULES IT SEEKS TO ENFORCE AGAINST 
VCI AND NO SUCH RULES HAVE BEEN ADOPTED. THE 
COMMISSION MUST DISMISS THIS PROCEEDING AS TO THE 
UNIVERSAL SERVICE ISSUES. 

4. The Florida Legislature Did not Enact A Statute Auithorizin~ the 
Commission to Adopt the Federal Rules It Seeks to Enforce Against 
VCI and No Such Rules were Adopted. 

The statutory scheme adopted by Congress to preserve and 

advance universal service permitted states to adopt universal service rules that are 

“consistent” with 3 254 of the Act, 47 U.S.C. 6 253(b), and “not inconsistent” with the 

FCC’s universal service rules. Id., 6 254(f). The Federal Government left it to the states 

to decide whether to expend state funds to regulate telecoin~iiuiiications conipanies in the 

interest of preserving and advancing universal service. Thus, the Legislatnre was free to 

enact laws concerning universal service and to authorize the Conmission to adopt rules, 

pursuant to provisions of the FAPA, to advance universal service and to regulate ETCs, 

so long as the state’s rules were consistent with the FCC’s rules. 

Similarly, the FAPA provides that “in the pursuance of state implenientation, 

operation, or enforcement of federal programs,” the Comniission is enipowered “to adopt 

rules substantially identical to regulations adopted pursuant to federal regulations” 

provided it does so in accordance with statntory procedures. Fla. Stat. ,§ 120.54(6). But 

the Coiiiniission may do so only if there is a “specific law to be implemented“ and only 

to adopt rules that “implemetit or interpret specific powers and duties granted by [its] 

enabling statute.” Id. 5 120.536(1). However, the FAPA also confines agency 

rtileniaking to the speci.tic powers and duties conferred by the agency’s enabling statute. 
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See Golden West Financial Corp. 11. Florida Dep’t of Revenue, 975 So.2d 567, 571 (Fla. 

Dist. Ct. App. 2008). It is clear that tlie Commission has tlie rulemaking authority to 

adopt rules “only wliere the Legislature has enacted a specific statute, and authorized tlie 

agency to iniplenient it, and then only if the (proposed) rule iniplelnents or interprets 

specific powers or duties.” Board ofTrustecs of the Internal I1nprovement Trust Fund 17. 

Day Cruise Ass’n, Inc, 794 So.2d 696, 700 (Fla. Dist. Ct. App. 2001). To date, the 

Florida Legislature has not done so. 

The Legislature has not enacted a statute enlpowering the Coin~iiission 

specifically to adopt the FCC’s universal service rules. Specifically, the Legislature 

granted the Commission the Authority to adopt rules o d y  to administer the provisions of 

the statute under Fla. Stat. 364.10(3)(i), which provides, “The conmission shall adopt 

rules to administer this section.” Coinmission Rule 25-4.0665, adopted by the 

Coniniission pursuant to Fla. Stat. 364.10(3)(j), in sum, requires ETCs to 1) provide GO 

days written notice of termination of Lifeline service; 2) reinstate terminated customers 

who subsequently prove eligibility; 3) participate in the Lifeline service Automatic 

Enrollinent Process; and 4) provide current Likline service company information to the 

IJniversai Service Administrative Company for posting on the USAC’s website. 25- 

4.0665 F.A.C. 

The Commission does not seek to enforce the rules promulgated in 25.4.0665 

against VCI, indeed neither the I’AA Order nor Staff’s testimony allege that VCI violated 

any of thc provisions of 25-4.0665 F.A.C. Instead, the Cornmission seeks to cnforce 

against VCI federal universal service rules that the Legislature has not granted thc 

Coinmission the authority to adopt and that the Commission has not adopted as well as 
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provisions of FCC orders not adopted as rules or enacted into law. See testimony of 

Robert Casey, pp. 27-32. 

4. The Coinmission Cannot Enforce Unadouted Rules or Law Not 
Enacted by the Legislature Aminst VCI. The Conmission’s Atteniut 
to Do So Violates the FAPA and VCI’s Constitutional Rialits to Due 
Process. 

The FAPA provides, “Rulemaking is not a inatter of agency 

discretion. Each agency statement defined as a rule by 5 120.52 shall be adopted by the 

ruleinaking procedure provided by this section as soon as feasible and practical.” Fla. 

Stat. 5 120.54(1)(a). The FAPA “places an affirmative duty on the part of all state 

agencies to codify their policies in rules adopted in the formal ruleinaking process.” 

Florida Dep ‘t of Business and Professional Regulation i ~ .  Investment Corp. of Palm 

Beach, 747 So.2d 374, 380 (Fla. 1999). A clear purpose of the riileniaking provisions of 

the FAPA “is to force or require agencies into the rule adoption process.” Osceola Fish 

Farmers Ass ’n 11. Division of Administrative Hearings, 830 So.2d 932, 934 (Fla. Dist. Ct. 

App. 2002) 

The Coininissioi~ has not adopted the FCC’s universal service rules it seeks to 

enforce against VCI, iiideed it is without authority to do so, yet the Commission, by this 

proceeding, persists in attempting to do so despite the FAPA’s clear requirements. The 

Commission’s reliance on WWC Holding Co. for the proposition that the Coininissioii is 

not required to proinulgate rules is misplaced. (Testimony of Robert Casey at 32). The 

Comiiiission cannot avoid its ruleinaking responsibilities uiider the FAPA with respect to 

standards it chooses to enforce against ETCs using an inapposite federal case.” 

21 In  WWC Holding Co., Western Wireless sought the coilit’s review of conditions imposed upon it by [lie 
Colorado PUC’s in order to designate the company ai1 ETC. WWC, 488 F.3d at 1262, and the court held 
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When the FAF’A authorizes it to adopt FCC rules on the condition that 

statutory nilemaking procedures are followed, the Coinmission cannot eschew the 

requisite rulemaking in favor of simply enforcing FCC rules against VCI in an 

adjudication. These FCC rules are agency statements of general applicability, falling 

within the meaning of the term ‘‘rule’’ defined in Fla. Stat. Section 120.52: 

“Rule” means each agency stateinent of general 
applicability that implements, interprets, or prescribes law 
or policy or describes the procedure or practice 
requirements of an agency and includes any form which 
imposes any requirement or solicits any inforniation not 
specifically required by statute or by an existing nile. The 
term also includes the amendment or repeal of a rule. Fla. 
Stat. Section 120.52(15). 

The Commission’s attempt to enforce the FCC’s universal service rules on an ad & 

basis constitutes an invalid agency action taken without rulemaking, in violation of Fla. 

Stat. Section 120.56(4). 22 See Kerper IJ. Dep’~ of Environmental Prorection, 894 So.2d 

1006, 1010 (Fla. Dist. Ct. App. 2005). 

4. The Enforcement of the FCC’s ETC Rules Violates Section 
364.27 and Constitutes an Invalid Exercise of Delegated 
Legislative Authority 

The Commission is empowered to investigate interstate rules of practice for or in  

relation to the transmission of  messages or conversations taking place within Florida 

which in the Commission’s opinion violate the Act or the FCC’s orders and regulations. 

See Fla. Stat. S 364.27. But the Commission’s power with respect to such interstate 

matters is limited to referring the violations to the FCC by petition. The See id. 
~~ ~~ 

that tlic FCC did iiot require the PUC “to engage in a rule-making proceeding wlien imposing conditions 
porsuant to inaking an ETC designation.” WWC, 488 F.3d at 1278. 

VCI  does not waive i t s  right to bring a conrplaint under Fla. StaI. Section 120.56(4) Lo any other agency 
competenl to Iiear sLicli a complaint and to the extent the Commission i s  authorized to adjudicate violations 
of Fla. Stat. Section 120.56, VCI submits that this motion qualifies as such a coiiiplaiiit. 

22 
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Legislature has not granted the Conuiiission the authority to impose a penalty for 

violations of the Act or the FCC’s rules. See id. That limitation on the Conunission’s 

authority clearly expresses the Legislature’s intent that the Coinniission not enforce the 

Act or the FCC’s rules, and that it not impose a penalty for carrier practices that violate 

federal 

The Comniission’s belief that VCI may have violated the FCC’s ETC rules should 

have led it to do no more than file a complaint with the FCC under Section 20S(a) of the 

Act, which provides: 

Any person . . . or State commission, complaining of 
anything done or omitted to be done by any coinnion 
carrier subject to this Act, in contravention of the 
provisions thereof, may apply to said Conmission by 
petition which shall briefly state the facts, whereupon a 
statement of the coniplaint thus made shall be forwarded by 
the Commission to such conmo~i  carrier, who shall be 
called upon to satisfy the complaint or to aiiswer the same 
in writing within a reasonable time to be specified by the 
Commission. * * * If such carrier or carriers shall not 
satisfy the coniplaint within the time specified or there shall 
appear to be any reasonable ground for investigating said 
complaint, it shall be the duty of the Conmission to 
investigate the matters complained of in such nianner and 
by such means as it shall deem proper. No coniplaint shall 
at any time be dismissed because of the absence of direct 
daiiiage to the complainant. 

The Coinmission clearly exceeds the limit on its jurisdiction imposed by Section 

364.27 by attempting to penalize VCI for alleged violalions of Section 214(e) of the Act 

and Ihe FCC’s ETC rules. I[ it wanted to enIorce the FCC’s rules, the Conimission 

should have adopted those rules in the rulemaking required by the FAPA. See Fla. Stat. 5 

23 Again, the Cominission has recognized that it is witllout authority to take an administrative action 
based solely on Federal statulcs. See BsllSozah Telccoiionnilicnlions, Inc., 2004 WL 962156, at *6 (Fla. 
P.S.C. 2004); Stiprn Telccoininziiiicnlions, 2003 WL 22964218, at *2. 



Motion to Dismiss 
Docket No. 080065-TX 34 

120.54(6). Having failed to do so, the Commission is left without any authority beyond 

the specific powers given it by Section 364.27. And it grossly exceeded those powers by 

attempting to penalize VCI for its alleged violations of federal law instead of referring the 

matter to the FCC as required by law. 

4. Bv Seeking to Enforce Unadooted Rules and Law not Enacted by 
the Legis1ahu.e. tlie Commission is Violating VCI’s Due Process 
R&& 

The Commission’s attempt to enibrce against VCI the provisions of federal 

law not enacted by tlie Legislatiire, and enforce rules it has not adopted, also constitutes a 

violation of VCl’s due process rights under the Fourteenth Amendment of the United 

States Constitution atid Section 9 of the Floiida Constitution. The Commission’s ETC 

designation confers upon VCI the right to obtain reimbursement from the federal 

Universal Service fiind, and, as such, constitutes a property right. The Conmission 

cannot deprive VCI of property without due process of law, which includes notice and an 

opportnnity to be heard. To deprive VCI of its property rights in the ETC designation the 

Legislature and tlie Commission niiist provide VCI with “notice” of tlie circumstances 

under which the company can be deprived of this property right. Florida statutes as 

enacted and rules as adopted fail to provide VCI with the required Constitutional “notice” 

(hat it may be deprived a€ its property. In doing so, the Coiiiinission has violated VCI’s 

due process rights under the Fourteenth Amendliient of tlie United States Constitution 

and Section 9 of the Florida Constitution. 

[SIGNATURE NEXT PAGE] 
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