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. . .. 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

I n  re: Investigation of Vilaire 
C oiiunuiii cat i oils, Inc.’s eligible 
telecommunicatioiis carrier status and 
competitive local exchange company 
certificntc status in tlie State of Florida. 

1 DOCKET NO. 080065-TX 

DATED: May 2,2008 

VILAIRE COMMUNICATIONS, INC.’S MOTION FOR RECONSIDERATION OF 
ORDER GRANTING MOTION TO COMPEL 

COMES NOW, VCI Coiiipany d/b/a Vilaire Comniuiiicatioiis, Inc. (hereinafier “VCI”), 

and files this Motion for Reconsideration (“Recoiisideratioii”) of the Preliearing Officer’s order 

granting Staffs motion to compel (“Motion”), Order No. PSC-08-0258-PCO-TX (“Discovery 

Order”), issued April 25, 2008. VCI respectfully states that the Discovery Order must be 

reconsidered and reversed, because it is founded 011 mistakes of fact aiid misapplication of the 

perti neii t law. 

1. 13 a c l q y o  u n d 

This case arises from R Lifeline audit conducted by the Florida Public Service 

Commission staff (“Staff’) between September and  Novenlber 2007, culminntiiig in a11 auditor’s 

reporl issued November 19, 2007, VCI iinderstands that, based on the audit findings, 
CMP 
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inforiiiation obtained from both VCI and AT&T after the audit, aiid possibly other soiirces,I Staff 

~foriiially prescntccl its allegatiolis aiicl recommendecl penalties to the Coiiiiiiission, asking the 

Coinmission to initiate coiiipliance proceedings against VU. The. Commission accepted StafL‘s 

m o m  mencla 1 i on and m en1 oria I i zed i ts de c I si on i i i  0 rder No,  P S C- 0 8 -0090-P A A -TX , i ss iiecl 

February 13, 2005. Thereafter, VCI timely filed its Protest of Proposecl Agency Action aucl 

I On Fcbrunry 2, 2008, VCI  fiictl a public records laqucst seeking production of, in sti i i i ,  n l l  docunients regwcliiig _ .  
SEC -. coniplaints by Florida consuiiiei’s agaiiist VCI, al l  tloc’uliients rel ied t~poii by Staff i n  Iiiakiiig i t s  allegations iii ill; 

OTH 
recoiiii i ieiicln t ion, mid a I I docum e n  ts by a i i d  be tween S ta  1F and hi i rd- part i es. 

DocLyl’ :,- +I,:\?: i i  -PA‘T 
(‘I’L I 57 I OG, I ) 



Petition for Formtll Hearing on March 5, 2008, pursuant to which this matter has been set for a 

Section 120.57, Florida Statutes, hearing. In accordaiice with the requirements of Cherry 

Communications, Inc. v. Demon, 652 So. 2d 803 (Fla. 1 9 9 9 ,  the Staff assigned to this case have 

now been bifurcated into Prosecutorial Staff and Advisory Staff. 

I n  fwtlicraiicc of thc anticipated hearing schedule, the Prosecutorial Staff coiiducted an 

Issues Tdentification meeting in which VCI participated, r?s did Advisory Staff, During that 

meeting, the two parties to this proceeding, Prosecutorial Staff and VCI, reaclied an accord 

regarding the wording of the specific issues to be addressed in this proceeding. The Prehearing 

Officer subsequently issued the Order Establishing Procedure on March 26, 2008, which 

accepted those issues and set forth the procedural requirements and filing dates for this 

proceeding. 

Thereafter, Staff served VCI with Interrogatories mid Requests for Production of 

Docuiiients (“Discovery Requests”) on March 3 1, 2008, to which VCI filed timely objections 

and responses (“Discovery Responses”). Staff then filed a Motion on April 22, 2008, seeking to 

have discovery compelled by April 30. Order No. PSC-08-0258-PCO-TX (“Discovery Order”) 

W R S  issued on April 25, 2008, before VCI was able to provide i t s  Reslionse to the Motion. 

I-Jerein, VC[ respectfully suggests that tlie Discovery Order must be reconsiclerecl, 

because it is  based upon facttial inaccuracies, as well as miststkes izgarding the application of 

Florida law. I-lad the Prehearing Officer had the bciielit of VCI’s response beI‘o1.e he issued his 

Order, VCI believes it very likely that  the Prchcaring Officer would have reachecl different 

conclusions. By this Motion, VCI urges the Commission lo recognize that funclaiiiental faiiwss 

alicl clue pr~ocess i t qu i re  tha t  the Discovery Older be revisited, and Lo find that VCI has 

sullicieiitly clemonsti~akcl h e i ~ i n  that tlic iiiistakcs of [act: mid law i n  tlie Order mandate h a t  i t  be 

(TL 157 106; I  ) 2 



I 1 

iwersed. 

11. Stantlsi*tl of Review 

The standard of review in  Florida for reconsideration is whether or not the Conimission, or in  

this instance, the Preheariiig Officer, made a niistake of fact or law, or overlooked a point of fact 

or law, i n  rendering tlie decision i n  question. 

2d 3 15 (Fla. 1974); Diamond Cab Co. v ,  King, 146 So. 2d 889 (Fla. 1962); and Pinpree v. 

Ouaintance, 394 So. 2d 362 (Fla. 1 ’I DCA 198 I ) .  

111. 

Stewart Bonded Warehouse v. Bevis, 294 So. 

Juristliction/Notice of In t en t  to Seek Relief 

As a preliminary matter, VCI acknowledges that .jurisdiction has been identified as an issue 

for resolution in this proceeding. I n  fact, VCI questioned the Staff regarding the Commission’s 

authority to aiidit the Lifeline program as early as September 2007, but did not pursue tlie issue 

at that time in the interest of  maintaining amicable discussions with Staff. I n  its Motion, 

Prosecutorial Staff claims that the Discovery Requests directly impact the issues in this 

proceeding because “...staff‘s requests seek iiifoi~mation that is directly related to VCI’s 

operations as an ETC.” VCI continues to maintain that this Commission lacks subject matter 

jLirisdiction to inquire into matters coiicerniiig VCI’s operations as an ETC; consequently, VCI 

hereby provides notice to the Coniinission of its intent to lile a niolion, in  due coiirse, seelting 

dismissal ol’ this proceeciiiig on that pro~incI, or in  the altcriialive, abeyaiice pencling resolution of 

the jurisclic~ional qiiestions in Fccleinl District Coui.L.2 The Discovery Requests that will be mos l  

dircctly impackcl by VCI’s motion to clisiiiiss aie those touching on, wholiy or i n  p n r ~ ,  VCl’s 

opcralions as an ETC, specifically Interrogatory Nos. 2 ,  4, 5 ,  7, 8- 32, 35, 36 and 38 and Rccjiicsl 

’ Pursuant to FI. R.  Civ .  P. I .  140, a i i iotioii to disniiss for lack o f  siibjcct mnttel.jtri.isclictioii m n y  be brought at any 
t i  rile. 

(TL I 5 7  :OG; I 3 



Nos. 2, 3, 4, 5, 6, 7, 8 and 9. This Motion for Reconsideration also provides aclditioiial, 

alternative grounds upon which reconsideration o r  the Discovery Order may be based. 

IV, Argument 

A.  ISSUANCE WITHOUT BENEFIT OF RESPONSE 

As a threshold matter pertaining to the Order as a whole, VCI believes that the 

timing of the issuance of the Discovery Order was contrary to the plain language of Rule 28- 

106.204, Florida Aclniiiiistrative Code, and an hogat ion  of VCI's due process rights, resulting 

in a clear basis for reconsideration of the decision. 

1 .  There Was No Coiwelliiiv Reason to Grant Staffs Motion on Shortened 
Ti 111 e. 

Specifically, as set forth above, Prosecutorial Staff filed its Motion on 

April 22, 2008, seeking to have discovery responses coiiipelled by April 30. The Discovery 

Order granting Staffs motion was isstiecl just 3 clays later, witliout bcncfit of VCI'S r e s p ~ i i s e . ~  

Under Rule 28-106.204, F.A.C., a response may be filed within 7 days, if time dlows. 'rhe 

seventh day would have fallen on Tuesday, April 29, The only rationale offered in the Discovery 

Order for the expedited issuance without benefit of response was that this mattcr is sct for 

hearing .June 6 ,  2008, a 1'tiIl six weeks from the date the Order was issuccl. Likcwise, as set l'ortli 

i n  tile Order Establishing Procedure for this proceeding, the discovery cut off date in this matter 

is not unt i l  May 22, 2008. As such, there is absolutely no compelling reason that the Discovery 

Order had to be issued 011 an cxpcclited basis without allowing VCI to respond to the 

Local cotiiisel for VCI w a s  conlacled on A p i i l  23 by Advisory Slaff,  who i i iqtiir.ed iis to wlietlicr VCI  w o d c l  be 
able LO provide nri cspetlited i 'espoiise. Scarf' indicated h a t  a n  Oidei, i i iay be fo i .hcomi i ig  i i i  vicw 01' Llic tlnte b y  
wl i ic l i  Pimeculoi.ia1 Slal'f Ili ld tisked for tiiscover,y IO be coi i ipel led. Local cotiiisel advised Sbf f  h a t  iL wot i ld  
eiitleavoi. to provitle i l s  r~espor ise on ni l  expctlited basis, bul in v i cw  ot- [ l i e  TacL that V C l ' s  lcsl i i i ioi iy was clue t l ic 
followiiig clay, suggestetl that iL wotrltl be dirf ict i l !  LO provide [lie respoiise any eai.liei' h a i i  Lhe b l o w i i i g  Monday, 
Apr i l  28. VCI was iiot given iioLice o r a  ( Ink by wli icl i :I Response Lo the Moliori WOLIICI have 10 bc filed i i i  ortlei. to 
be coiisitlerecl. Keys  Cilizeiis lor ResDoiisible Gov't, l i i c  v .  Fla. Keys Aqueduct Aulli.% 795 So.2~1 940, 948 (Fla. 
200 I)( Pi,ocetlural due process requires fait, notice aiicl a im~l oppor~tiiiity to be heard); see also Massev v Chai,lotte 
Couiily, 842 So.2d 142, IJB (Pla. 2tI D C A  2003). 

(TLI 57lOG,i)4 



Prosecutorial Staffs Motion. 

2 ,  The Discovery Order Should Not Have Been Issued on Shortened Time 
Pursuant to the Florida Rules of Civil Procedure.. 

Furthermore, the Discovery Order fails to consider the applicability of 

Rule 28-1 06.206, F.A.C., which provides the basis upon which 'I, ..the piehearing officer may 

issue appropriate orders to erlectuate the purposes of' discovery and to prevent delay, . . ." Rule 

28-1 06.206, F.A.C. specifically incorporates the requirements of Rules 1.280 through 1,400, F1. 

R. Civ. P., providing that parties may obtain discovery by any nieaiis appropriate under those 

referenced rules. 

VCI respectfully subinits that the Prehearing Officer erred by overlooking 

Rule 28-106.206, and consequently, Rule 1.380, F.A.C., as well as the cases inteiyreting F1. R. 

Civ. P. 1.380. Specifically, F1. R. Civ. P. 1,380 requires that a party be provided "reasonable 

notice" that a party will seek a n  order conipelliiig discovery. Courts have deteriiiined that this 

requirement contemplates a reasonable opportunity to be heard with regard to a motion to 

compel discovery, unless the party from whom discovery is being sought has altogether [ailed to 

respond or object to the sub,ject requests. "Where those conditions are not met, Florida Rules of 

Civil Proccdtire 1.380(a) and 1.090(d) apply, requiring that the motion not be heard without 

proper notice." Waters v .  American General Coru., 770 So. 2d 1275 (Fla. 4"' DCA 2000), citilig 

American Cas. Ins. Co. v .  Blv Elec. Const. Sew., Inc., 562 So. 2d 825 (Fla. 4"' DCA 

1990)(qusshing order compelling discovery, aiicl reinancling lor hearing to entertain ob,jections Lo 

interrogatories 011 the merits). VCI had properly aiitl timely responded to Proseciitorial Staff's 

Discovery Requests by offering valid o$jections. Consequent[y, the Prehearing Of'ficer erred by 

failing to allow VCI an oppot.tiinity to be heard with regard to its ob,jections and the Motion. 

I 
I n  Coiiclusion, by issuing the Discovery Order prior to the 7 day period allowecl by Rule 

(TLI  57 106,1] 5 
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28-106.204( l), F.A.C., without allowing VCI time to respond and without otherwise identifying 

a date by which VCI needed to provide an expedited response in order to have it considered, a 

fundamental legal and factual error was created regarding the very issuance of the Order, 

because tiiiie clid, in fact, allow for a response to the Motion. This alone constitutes a basis for 

reconsideration under the standard set forth in Diamond Cab. 

B. DISCOVERY MUST BE APPROPNATELY LlMlTED IN SCOPE AND 
REASONARLY CAT,CULATED TO LEAD TO THE DISCOVERY OF 
ADMISSIBLE EVIDENCE. 

As it pertains to the specific findings regarding the cliscovery i n  dispute, the 

Discovery Orcler references Rule 28-106.21 I ,  F .A.C. ,  as the sole basis for the decision to reject 

VCl’s initial Objections that the Proseculorial Staff’s Discovery Requests are irrelevant, aiicl 

unlikely to lead to the discovery of admissible evidence (Interrogatory Nos. 1, 4 -13, 15 - 36, 

and 39, and POD Nos. 2 - IO). Likewise, the Order cites no additional authority or case law, 

other than Rule 28-106.21 1,  for the decision to reject VCI’s objections that Interrogatory Nos. 2, 

30, and 32, and POD Nos. 1 and 10 me overly broad and unduly burdensome. The Order siiiiply 

concl ucles, wit  ho tit  s uppor t , that, “Viis Comiiii ssi on has coiisi s t en t I y reco gn izecl that discovery is 

proper and may be compelled if it is not privileged and is, or likely will, lead to, relevant and 

aclmissible eviclence.” Discovery Order at p. 2. 

VCI acknowledges that the scope of discovery is, indeed, broad. I t  is not, however, 

cntirely without bounds. It is on this point that the Discovery Order errs. Specilically, [lie 

Discovery Order assLinies that unless a privilege has been specilically asserlecl, then any 

information, regardless o f  scope, burclen, or relationship to the issues in the casc, is discoverable. 

That is siiiiply nol [he law i n  Florida, 
I 

(’I‘LI 571OG;l) 6 
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1 ,  Uiidulv Broad and Burdensome Requests 

Specifically, Rule 1.280(b)( l ) ,  F1. R. Civ. P., provides that: 

[plarties niay obtain discovery regarding m y  matter, not 
privileged, that is relevant to the subject matter of the pending 
action, whether it relates to the claim or defense of the party 
seeking discovery or the claim or defense of any other party., , , It 
is not ground for objection that the information sought will be 
iiiadmissible at the triol if the information sought appears 
reasoiiably calculnted to leacl to the discovery of adiiiissible 
evidence. 

The scope of discovery under Florida rules may be considered liberal. However, 

this Coiimiissioii has acluiowledged that the Florida Rules of Civil Procedure do not permit 

iinlimited discoveiy.' For example, discovery requests must be narrowly crafted to the issues of 

the case. Redlancl Co. v. Atl. Civ,, Inc.. 961 So. 2d 1004, 1007 (Fla. 3"' DCA 2007). The 

documents and information requested m s t  be relevant to the subject iiiatter of tlie case, and 

litigants are nol entitled to "carte blanche" discovery of irrelevant material. Allstate Ins. Co. v. 

Langston, 655 So. 2d 91, 94, 95 (Fla. 1995). Furlhermore, in reviewing Prosecutorial Staffs  

Discovery Requests for overbrendth mid undue burden, the Prehearing Officer should consider 

the facl lhal, tluough the filed Testimony of Robert Casey, it is readily apparent that 

Prosecutorial Staff seeks expansive discovery for purposes beyond this proceeding. Direct 

Testimony ofRobert Casey at page 34, lilies 15 - 23, and page 38, line 11. 



a, POD Request Nos. 1 and 10 and Interrogatory Nos. 2 and 32 are 
Not Avprouriatelv Limited 8s to Scope and Time Period. 

To this point, Stafi's POD Request No. 1 seeks copies of all 

monthly bills since VCI became an ETC and Interrogatories Nos. 2 and 32, ask for 5\11 exhaustive 

analysis of these bills. Similarly, POD Request No. 10 seeks all remittance payments to FTRI 

for the 2-year period since VCI has been a designated ETC. These requests are expansive and 

~iiid~ily burdensome. Moreover, providing the f~rll scope of the information requested does not 

appear necessary for proving up any issue in this proceeding. 

Make no mistake, this process of providing all its monthly bills i n  

Florida in paper foriiiat, pursuant to POD No. 1, would be burdensome to VCI due to the 

number of bills at issue over the time period requested.' Specifically, in order to respond to POD 

Request 1,  VCI would have to incur an uiueasonable amount of time, expense and effort to 

produce and copy between 18,000 and 25,000 paper bills issued to VCI customers over 18 

nionths. Coiiipliance with POD No. 10, copies of all FTRI paymeiits over two (2) years, would 

be equally burdensome. 

Furthermore, as has been com~nunicated to Staff, VCI's billing 

systeni will not perinit the dowiiload of bills into electronic format. To provide electroiiic 

copies, VCI would have to print out thousands o r  bills, scan them, and download the scans onto 

comp~itcr disks, a labor and lime intensive process. (& Attaclinient I ,  Afl-iclavit of  Slanley 

.lohiison). TIiiis, the Order errs in its apparent acceptance of Proseculorial S l a V s  assertion that 

provicling thc bills in electronic format would reduce the burclen on VCI. 

, .  VCI ftii.her anticipates that the extensive analysis 111 

Jnterrogatorics No. 2 ~ n d  32 will entail substantial employee time. VCI i s  a sniall company with 

Discovery i i i u s l  be resli,icted ill subject inalter,  scope ant1 tiine. Life Cart C i i x  of Alii. v. &, 948 So. 2tl 830, 
832 (Flti. 5"' DCA 2007). 



liniitecl persoilnel. Thus, personnel assigned to the task of analyzing VCI’s bills would be unable 

to perform cluties necessary to the conipany’s core business operations during the peiideiicy of 

this project, to VCI’s detriment. 

Florida courts have quashed discovery orders perniittiiig 

production of voluminous documents not limited in scope a n d  time, finding such requests to be 

unduly oppressive, burdensome and overbroad. &, % Union Fidelity Life Insurance Co. v. 

Sec?y, 378 So. 2d 1268, 1269 (Fla. 2d DCA 1979) (request for production of insurance 

documents, withotit limitation as to tiiiie or to the number of claiiiis, amounting to 45,000 

insurance policies, vvas unduly oppressive and burdensoine) See also Redlaid Co. v. Atl, Civ., 

2 9  Iiic 961 So. 2d 1004, 1006-1007 (Fla. 3“’ DCA 2007) (tas information was requested over an 

uilreasonably broad tiiiie frame and wholesale turnover of documents without regard to issues 

was overbroad). Requiring VCI to produce and copy each and every bill issued since it became 

an ETC and each and clocuments regarding each and every FTRI payment, are likewise unduly 

oppressive and burdensome, and the Order errs i n  not recognizing that fact.‘ 

b. Tlie Prehearine: Office Should Not Give Weight to Prosecutorid 
Staff‘s “Advance Notice” 

The Discovery Order also seeins to give weight to Prosecutorial 

Staff s inention that  i t  had informed VCI at the Issues Identification meeting that it wouIcl be 

seeking the billing inforimtion, and that therefore, VCI “had as much notice as possible”, 

Discovery Ot’der R t  11. 2 .  While is undisputed that I’roscciitorial Stal’f inlormed VCI that i t  woulcl 

seek to discover VCI’s bills, VCI’s understanding a[ the time was that  Prosccutorial Statl’ sought 

VCI’s bills to confirtii infbriiiation already provided by VCI denionstrating its aniendment of 

(TL I 5 7 I 06, I J 9 



E91 1 billing errors. VCI was also of the understanding that a n  actual discovery request would be 

I  

forthcoming in short order. VCI did not have the benefit of reading tlie actual discovery requests 

for billing informtion and imderstanding the fiill scope of the request, including the bill analysis 

requested, until a fill1 two weeks later when Prosecutorial Staff actually served the Discovery 

Requests. Only then tiid VCI realize h e  difficulty i t  would have i n  providing the number of bills 

covered by the Discovery Requests and the related analysis sought.7 

c. Discovery for the Purposes of “Fishing” for Other Possible Causes 
of Action is ImuroDer 

Requiring VCI to produce each and every bill since it became an 

ETC (and documents pertaining to FTRI payments) and extensively analyze information on the 

bills, is overly broad and undiily burdensome for the company for the reasons set forth above. 

Moreover, it semis t in likely that Prosecutorial Staff could effectively review and synthesize in 

time for tlie June 6 hearing tlie information from each and every one of V U ’ S  thousands of’ bills 

issued over the 2-year period since VCI received ETC designation. Consequently, one might 

reasonably assume that tlicsc extremely broad requests are interposed for either of two possible 

purposes: ( I )  to hinder VCI’s nbility to prepare for trial by seeking a “data duinp;” and/or (2) to 

provide Pimecutoi~ial Smrf with a deep pool in which to ‘‘fish” for other. violatioiis apparently 

anticil~atecl by Proseculoriai StaTf-- wheher at  issue iii this proceeding or not 

Wlieii VCI receivecl I’rosecutorial Starfs ~ i s c o v c i ~ y  Icequests, i t  inlbi~iiietl I’i.osectitorin I Starf tliat lpi,ovidiiig a11 
bi l ls  ever issued iii Florida wotild be estremely burcleiisotiic, but tha t  a satnpli i ig i i i ig l i t  be a iiiore reasonable 
tiitcriintive. 111 i‘espoiise, Piwecutor ia l  Staff indicated l l i a t  i t wo i i l d  consider what sort of sainpliiiy would be 
slatistically valid. I’i.osecutoi.iaI Stari’Iatei~ i i i foiwect VCI ~Ii i i l :  t i  saii ipti i ig woiiIcI i i o ~  be acceptable, but  that i t  woul t l  
accept t h e  bil ls iii clcclroii ic foi,iiiat as  a i l  al l ‘cimtive. V C I  iiifoimecl Prosecutorin1 Staff \tiat its billing i i i forniat io i i  
could i i o l  be Iii’ovicled iii t r i i e  bill roixiat, a s  viewed by custoiiici,s, clccti,oiiically, a i i d  t l ial :  Lo pi.ovicle bills, ns v icwed 
by ctistoiiiei’s, the bi l ls  wotild sti l l  have to be printed out electi,oiiically. V C I  agaiii suggested a sai i ip l i i ig i i i ig l i t  be n 
reasoilable a l le imt ive .  V C I  i,cceivccl 110 respoiist: iiiiLil the M o i i o i i  to Coii ipel,  wlieieiii Prosecutoi,ial Stiifl‘ i i ow  
see i i i s  to suggest that  i t  i i i ig l i t  coiisidcr fo~ii. (4)  i i ioi it l is wo i ’ h  o l ’b i l l s  to be a i.easoiinble n l [ e im l i ve ,  It is Liiifoi.iuiinte 
h a t  this i i irori i iai ioii was not coiivcyetl to VCI lpi,ioi, to t h e  fil i i ig of Starf‘s Motioii io Coinpel ,  as i t  is l ikely h a t  V C I  
would h a v e  a g e e c l  tlint IouI (4)  i i ioiittis woi,tIi of bi l ls  was a n  acceptable rcsoltitioii of  tlie issue. 



“Fishing,” which appears to be the most likely basis for these 

requests, is entirely inappropriate. In fact, the coiirts have specifically fouiid that discovery may 

not be so expansive as to authorize a “fishing expedition” through which a party coulcl uncover 

“potential other causes of action.” &, State Farin Mut. Auto. Ins. Co. v. Panish, 800 So. 2d 

706, 707 (Fla. 5“’ DCA 200 1)  (Discovery order qumslied because judge expressly authorized 

fishing expedition). 

d. POD Request Nos. 4. 5 and 7 ancl Interrocatorv Nos. 1 and 12 are 
Undulv Burdensome because Duulicative or E C I L I ~ ~ Y  Accessible to 
Prosecutorial Staff. 

Other i’equests are also tiiiduly burdensome, albeit for a somewhat 

different reason. Specifically, Prosecutorial Staff has already obtaiiied the documents sought in 

POD Request Nos. 4’, 5 and 7 either from VCl or from third-parties, as has been disclosed in 

documents produced in response to VCI’s public records request. Furtherinore, the defnition of 

the term “resale” (Interrogatory No. 1 )  inay be obtained as easily by Stal’f as V U .  VCI should 

not be required to produce duplicate docuinents or provide Staff with information it can easily 

obtain itself. Thus, as to these Discovery Requests, the Motion shoulcl have been denied. 

With respect to documents in Staff s possession, VCI provided the 

Staff auditor with copies of invoices for Lifeline advertising (Request No. 4) anci copies of FCC 

Forins 497 (Request No. 5) dtiriiig the audit. As for Interrogatory 12 and Reques l  No. 5 ,  

Proseculorial Staff has already obtained and, tilion information aut1 bcliel; continues to receive 

copics ol’ V U ’ S  FCC Foi~ns  497 directly from the Universal Service Acliiiiiiistiative Compaiiy 

Firrther, to the extent that POD Rcquest No. 7 sceks copies of  VCl’s inteicoiineclion agreeiiicnt 

and local wholesale complele agreement with A’1”l‘-lYoricla, VCI provided those documeiits to 

’ This tribunal should also note that whether VCI tias aclvcriiscd i ts  Lifeline services is 1101 ai1 issue identified iii this 
pi’oceecling. As sLicli the adverlising invoices are irrelevant and the  Discovery Order should be reversed on POD 
I<equest ror this reason. 

( ’ f L I 5 7 i O ( r . l )  1 1  
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the Staff auditor, and the wholesale agreement cunently is on file, under seal, with the 

C 0111 i n  i ss i on C I er k ’ s 0 ffi ce , 

Thus, for the foregoing reasons, the Discovery Order should be 

reconsidered and reversed E I S  i t  pertains to Interrogatories Nos. 2 aiid 32, and POD Requests 1 

and 10. The finding therein that these expansive discovery requests are allowable imder Florida 

law is erroneous as a matter of law, and the assumption therein that Prosecutorial Staffs  

stalements at the March 13 Issues Identification meeting served as sufficient “notice” of the fiill 

scope of discovery at issue in these requests coiistitiites a mistake of fact. As for Interrogatory 

Nos. 1 and 12, and POD Requests Nos. 4, 5, and 7 ,  the Order errs in assuming that this 

inforiiialion is not either readily available to Prosecutorial Staff o r  already in their possession and 

consequently failing to recognize that providing duplicative responses would be unduly 

burdensome. 

2 .  Irrelevant Requests 

While material need not be specifically relevant to R matter at issue in a 

proceeding in order to be deemed discoverable, material that is otherwise irrelevant must be 

reasonably cwlculated to lead to the discovery of admissible evidence i n  order to be deemed 

discoverable. Rule 1.280(b)( I ) ,  Florida Rilles of Civil Procedure [emphasis adtled]. This simply 

ineaiis tliut there miist be a readily apparent and “reasonably calculated” causal connection 

between the inl’oixialion sough1 aid evidence relevant to the issues in the casc. Calclerbank v. 

Cazares, 435 So. 2rl 377, 379 (FILL 5’” DCA1983). If the causal connection is not readily 

apparent, the party seeking discovery must point out the reasoniiig process using facts and 

infei~ences. Ici. Argiiments thal irrelevanl inquiries “iiiight” lead to evidence that woulcl be 

Ielevant to the issues of a case, anti h a t  wotild be aclinissible, are insufticient, u. I n  other 
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words, i t  should not require a “leap of faith” to see how the information might lead to other, 

relevant in f o r m  t i on. ’ 
a. Requiring all of VCI’s Bills to Review 91 1 SurcliarPes is 

Overbroad in Scoue and Not Reasonablv Calculated to Lead to tlie 
Adiiiissi bilitv of Discoverable Evidence. 

Specifically, Interrogatories 2, 30, and 32, as well as POD 

Requests 1 and 10, are not likely to lead to the discovery of  adiiiissible evidence on  the 91 1 issue 

for the following reasons: 1)  VCI has admitted overcharging customers the 91 1 surcharge; 2) 

VCI Iias siibiiiitted to Staff a spreadsheet disclosing the number of customers who overpaid the 

91 1 surcharge awl the amount of the overcharge; 3) VCI submilled a plnn for refuncling or 

crediting the customers who ovei-paid and 4) VCI responded i n  Interrogatory No. 14 that tlie 

company has compensated customers who overpaid the 91 1 fee, The 91 1 issue has been 

resolved and no further discovery is warranted. There is 110 rational basis for a discovery inquiry 

of this magnitude 1,egarding a11 issue upon which VCI has already conceded culpability. 

This is not an issue upon which VCI has offered a vigorous 

defense; thus, the scope of the request should be more appropriately tailored to confirming that 

VCI has satisfactn~*ily resolved tlie issue. If this tribunal cleterniines review of VCI’s bills is 

necessary to verify that VCI has corrected the surcharge aiiioiiiit, Prosecutorial Staff can surely 

cleteimine this fact by csaniining one or two recent bills for each county where VCl’s customers 

reside. 

FurLIieimioi,e, reqtiests Tol, ii,i.eIevant i n i b i m ~ t i o i i  aiicl tliiiigs, ant1 requests t ~ i a ~  ai‘e unreasonably expansive i i i  nature 
i i iny be so burdensonic ns to coiistittitc a dcpa i~ t i rc  f io i i i  t l ic  essciitial r c q u i i m i e i i ~ s  o f  the l a w  causing irreparable 
iiijtii,y and may be qtiasliecl oil appcal. L i f e  Care Cii’s. o f  Alii, 948 So. 2d a t  832-833. 



. . . . . . - . 

b. No Causal Connection Has Been Established to Warrant 
Production of All of VCI’s Bills on the Late Payment Charge Issue 

These same requests are also not likely to lead to the discovery of 

admissible evidence on the late payment charge issue, nor has any causal coiuiection been 

established. For instance, only one VCI customer has colnplained to the Coiimissioii that he 

was incorrectly assessed a late payinelit fee, and that customer is on record acliiiittiiig that his 

payments were macle after the payment due date. & Exhibit SJ2-A to tlie Direct Testimony of 

Stanley Johnson. While Proseculorial Staff has alleged that VCI has incorrectly charged other 

C L I S ~ O I ~ I ~ T S , ~ ~  Prosecutorial Slaff has tlitis far refused to provide VCI with ideiilifying information 

for those customers and such information should Imve beeii procluced i n  response to VCI’s piiblic 

records request.” As a result, VCI is unable to investigate Staffs allegations, clear the 

coitipaiiy’s name, or alternatively substantiate the allegations. l 2  On the basis of deminiinis 

complaints of record and the statements of unnamed soiirces aiid undisclosed facts, Prosecutorial 

Staff “thinks” that VCI is charging a late payment fee incorrectly. Proseculorial Staff is, in 

essence, seeking inforiiiatioii that “might” lead to relevant evidence without establishing any 

causal relationship. I n  other wolds, Prosecutorial Staff is on a “fishing expedition,” which, as set 

Staff t ias iiever i i i fori i ictl VCI o r  t l ie exact nuiiibcr o r  ctistoii icrs i t  surveyeil w l io  claii i iecl i i icori ’ecl ~ a t c  payment 
I‘ee b i l  li iig. 

VCl’s  p ~ i b l i c  recoids iwques l  subiiii lted to [ l ie Coii i inissiui i  011 Febi.1ini.y 7 ,  2008, i q u e s l e t l ,  iii I)ei,Liiieiii pai’L, all  
docuii ici i ls rcgartl i i ig coniplaiiits by 1710ricla constiiiiers agaiiist VCI, a l l  clocLiiileiiis ixl iccl tip011 b y  StaI’t’iii iiiakiiig its 
allegatioiis i i i  t h e  P A A ,  iiiicl a l l  tlocuiiierlls by aiid betwceii  StnfT n n d  third-partics. As VCl’s ctistoiiiei’s arc tliiid- 
p a i ~ i e s ,  S [ a T f  hiis allegetl i i i c o i u x t  assessi i ier i i  of  l a te  fees, and a cus[oii iei. ’s s t a t e i i i e i i t  coiiccimiiig a b i l l i i i g  e i ’ i w  
would be coiisiclei.ecI a coii iplaii i t, VCI sliotilcl have received any ai i t l  a l l  docti inentat ion oboiit l l iese alleged 
custoiiicrs, iiiclucliiig s ta f f  i iotes arid c-ii inils, iii i ’espoiise to i l i e  publ ic iwoi ,ds iw l t res t .  
’ *  ”111 adtlicioii to 3ubs/m7/i0/ evitleiice LO siippoi’l a license revocaLioii, [ l ie cases require tlial [ l i e  acctisiiiioii silite w i i l i  
specificity t h e  t ic ls coiiiplainecl of, LO al low t l ie  licensee a fail. cliaiice 10 prepai’e a defeiise.” Davis v. Deuc. of Prof. 
&, 457 So. 2tI 1074 (F la .  1 ”  DCA 198J), ci/iug Hickey  v.  Wells, 91 So.2tl 20G (Fla .  1957). 
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forth liereiii, is inappropik,te.'3 

provide this information. 

Thus, the Order erred as a matter of law in compelling VCI to 

If the Coinmission dctcrniines that soiiie amount of information or documents sought by 

Interrogatories 2, 30, and 32, and POD Requests Nos. 1 a id  10 are respoiisive on the late 

payinelit issue, the scope of tlie request should be narrowed sigiiificantly , Prosecutorial Staff 

should likewise be ordered to produce identifying information about those custoiners it believes 

have been mischarged by VCI, as should have clone pursuant to tlie public records request. 

C.  Other iixlevaiit requests 

In several instances, Pl,oseculoi,ial Staff provided no rational 

explanation regarding tlic likelihood discovery sought would lead the discovery of adiiiissible 

evidence. Coiisequently, the Order errs in relying on Prosecutorial S ta f fs  arguinents in 

compelling responses. Specifically, Interrogatory No. 6 and Request Nos. 8 aiid 10 seek a list of 

VCI's payments to ATT-Florida for service and corporate income tax returns for reconciliation 

with VCI's regulatory assessiiieiit fee form as well as information and documents regarding 

VU'S  FTRI payments.'' Neither V U ' S  rcgulatory assessment fees nor VCI's FTRI payments nre 

at issue in [tiis proceedi~ig. '~ 

Similnrly, Intcrroga~ory Nos, 1 I ,  29(a), 35 and 36 and Request No. 9 seek inforination 

about VCI's operations i n  states other than Floricla, as well as documents and inforination filed i n  

I '  m a l  11. 8. 
111 adtlilioii, V C I  sliotilcl tiot be coii ipelled LO coinlily with Rcqtrest No.  I O  because docti i i ietits pi~ocluced pttrstiatit I4 

L O  VCl 's  Ipiiblic recot,cIs i'eqticst dctiioiisti,ate [lint SiaiTteqtiesieil i i t id  received c l i w i l y  fi.oiii t l i e  PTRl atliiiitiisti,atoi' a 
irepoi'[ of  VCl ' s  payiiieiils lo  l l i is rtiiitl aiid of l ier tioctitiietils Because SialT l i i ts  L l i is  i t i l b imat io i i  aliwicly it1 i t s  
possessioii a i i d  c a n  easi ly obtain t h i s  inroi'iiialioii cliiwtly fimn t h e  FTRI, VCI  sliotilcl i i o i  bc coii ipclletl to pi'otluce 
l l i c s e  clocuiiieiits. 

Fitr[liei~iiioix, i t i  l l i i s  coti iplioiicc pimeeditig iii wl i ic l i  V C l ' s  ETC desiytiatiou iiiicl certi l icaie ai'e a l  stake, 
fLiiiclaiiiental pri i iciples o f  f a i i x c s s  ar id clue process would preveiit Prosecutorin1 Stal'l' l i o i i i  bringing any aclcli~ioiinl 
cliarges a t  th is point iii the ~ i i~oceecl ing witl ioti[ sigiiificant iiiodificntioiis to l l ic schcdulc to allow VCI a 1'titI atid 
adcqttate opporluiiity tu i.espoiid to sa id  cliarges. Aii agency cai i i iot  fiiitl a clefeut la i i t  iii violatioti oii nii i s s u e  not 
ciiai,gecl iii the origiiial complaint agaiiist tlie defeiiclaiit. Wi l l i i e r  v. Deut. of  Prof. Reg., 563 So. 2d 805 (Fla, 1 "  
DCA 1990). 



I 

an FCC proceeding regarding VCl’s operations in states other than Florida. VCI’s operations in 

states other than Florida are not at issue in this proceeding aiid this Cornmissioii has no 

j iirisdiction to inquire into VCI’s operations i n  states other than Florida. 

In addition, Interrogatory No. 9 aiid Request No. 7 request documents aiid information 

regarding VCI’s business relationships with third-parties who have supplied or are supplying 

VCI with equipment or services. The quality or quantity of VCI’s provision of service to its 

ciistoiiiers is not an issue identified in tlis proceeding. It was certaiidy not called into question 

in [lie Commission’s PAA Order that initiated this proceeding. Furtherniore, as is discussed 

below, tlie Coinmissioii is without jurisdiction to inquire iiito the details of VCI’s business 

ielationship wilh any third-party. 

Interrogalory No. 34, which seeks iilforiiiation about VCI employees and subcontractors 

also should have been rejected 011 these same b a d 6  The information sought is not relevant or 

reasonably calculated to lead to the discovery of admissible evideiice because the quality of work 

or the type of work pelforiiiecl by VCI’s employees is not at issue. Furthennore, VCI employees 

are not parties and n u  eniployee other thm Stanley Johnson is a witness in this proceeding. 

Proseciitoiial Staff identilied 110 causal relationship between this inforniation and any issue in 

this pimxeding. Instead, Prosecutoi ial Staff lumped this Interrogatory under its general 

aiguinent tlial essenlially says, ail roads lead to Lifeline and 1,inkup issues. See, Motion at 11. 3 .  

I t  is siinply ~uihthomable Iiow information about V U ’ S  employecs and subconlractors can 

possibly lead to ielevant, acliiiissible inforiiialioii about VCl’s provision of Lifeline and Linkup 

services, 

I6 l ‘ l ie  Corninissioii’s it iqii iry i i i to VCI cii iployee i‘ i i l ic~ioiis IS t l i iw i l y  r,el;iletl LO VCl ’s  olieriil ioiis as  a i i  Ii’I’C iitid 
w i l l  be addressed iii VCl’s ri iotioii to c l i s i i i i s s .  7‘lie fact [ l int VCI ~pt~ovi t let l  l i i i i i te r l  i i i fo tma~ ior i  about i t s  eiiiiiloyees 
posl-atitlil does no[ reqt i i re VCI to ~pi.ovide addil ioiinl itifoi.ii inrioii. Subject iuniier jui.isdictioii cnti i ioi be waived. 



Finally, as to Interrogatory Nos. 2 and 32, these requests deniaiid information about VCI 

ciistoiiiers’ cliscoiuiect dates. Again, in (he context of this proceeding, the requests are siiiiply 

irrelevant, and unlikely to lead to the discovery of atliiiissible evidence as to any issue identified 

in the Order Establishing Procedure. There is no icleiitifiable causal relationship between the 

information sought and matters at issue, a id  one must stretch the iiiiagiiiation to come up with a 

rational relationship. These requests are siiiiply further casts of the fly in Prosecutorial Staff’s 

ongoing fishing expedition, and as such, should liave been rejected by the Prehearing Officer. 

Without benefit of V U ’ S  arguments addressing these Discovery Requests, the Prelienriiig 

OTlicer accepted Prosecutoihl Staft’s assertions as to (he relevmice of Interrogatory Nos. 2, 6, 8, 

9, 10, 1 l(a), 29, 32, 34-36, and 39, arid POD Requests Nos. 7 and 9,  As a direct result, the Order 

Granting Motion was in error as a matter of fact and law for the reasons set forth herein, 

C. DISCOVERY BEYOND THE SCOPE OF THE COMMISSION’S INOUIRY 
AUTI-IORITY 

Staff Intei*i.ogatory Nos. 4, 5 ,  6, 7, 8, 9, I O ,  15-31, 34, 38 and 39, as well as POD 

Nos. 2, 3, 7 aiid 9 seek, ii71ci. d i n . ,  copics of ATT-Florida bills to VCI, the nuiiiber of lilies 

pLircliasecl tinder a private contract with ATT-Florida, and details of the ongoing operations 

belweeii VCI aiid ATT-Florida and VCT and other third-parties, including the USAC.” These 

Discovery Requests seek information that  is beyond the reach of the Commission’s inquiry, and 

h i s ,  the information sought is not relevant nor is i t  reasonably calculatecl to lcacl to the cliscovery 

of sttlmissiblc eviclence. As such, the Pi~ehcaring Ofliccr erred in coinpelling VCI to respond to 

VCl’s ob.jectioiis Lo Iiilei.royator,y No. 6,  request for payinelits inade to A‘TT-Florida are addressed above to [ l ie 
extent tha t  it relates to VCl’s relwl i i ig of  regtilatory asscssinenl I’ees. 
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1 .  The LePislature Has Passed No Law Authorizing the Commission to 
Inquiry iiito VCI's ETC Oueratioiis are Beyond the Re~ulate  ETCs. 

Scope of the Coiiuiiission's Incj\iry Aulhorih. 

First and foremost, the Commission's jurisdiction is prescribed by [lie 

Florida Legislature. As set forth i n  Florida Public Service Commission v. Brwon, 569 So. 2d 

1253, 1254-1255 (Fla. 1990): 

The PSC lias the authority to interpret the statutes that empowcr it, including 
jui*isdictional statutes, and to make rides and to issue orders accordingly. PF' 
V e n m ~ s ,  Inc. 1). Niclzols, 533 So. 2d 281 (Fla. 1988). It follows that the PSC 
must be allowed to act when it has at least a colorable claim that the matter under 
consideration falls within its exclusive jurisdiction as defined by statute. 

However, an "[a]diiiiiiisfl'ative agency lias only such power as expressly or by 

necessary implication is granted by the legislative enactmcnt." Charlotte County v.  General 

Development Utilities, lnc ,  653 So. 2d 1081, 1082 (Fla. 1'' DCA 1995); State, Deparhiient of 

Enviroiunental Re~ulation v.  Falls Chase Suecial Taxing Districl, 424 So. 2d 787, 793 (Fla. l s L  

DCA 1982).'' A reasonable doubt as to a power that is being exercised by tlic PSC must be 

resolved against such exercise. Lee County Electric CooDerative, Inc. v.  Jacobs, 820 So. 2cl 297 

(Fla. 2002); City of Caue Coral v. GAC Utilities, 281 So. 2d 493, 496 (Fla. 1973); and Florida 

Bridge Co, V. Bevis, 363 So. 2d 799 (Fla. 1 978).19 

Spccilically, nothing iii Chnptcr 364 approxiinatcs Fedcral law regarding ETC 

opcrations, authorizes the Cotiimissioii to adopt riilcs similar to, or pcrniiis thc Commission to 

I' Siiii i larly, in speakiiig Lo [he powers of federal ayciicies, the U.S, Stipiwiie Curt has esplained [lint: 

Ai1 agency m y  iiot confer power tipoii itself. To permit a i i  agency Lo expaiicl its powci' in l l i e  {'ace 
o r a  coiigressioiial l i t i i i tr lt ioi i on i ts jur ist l ic i ion woi i ld  be LO piwit to [lie agency power to oveiwicle 
Congress. This w e  are i i i iw i l l i i i g  mid tillable to do. 

I.ouisiai ia IQiblic Service Coniinissioi i  v.  FCC, 476 U.S. 355,  374, 375 (198G).  

I') For iiistaiice, [l ie PSC was fotiiid not to linve nuhority to address a private CoiitracLtiaI inntter in Teieco 
Coiiiii iti i i icalioiis Co. v .  Cliirk, 695 So.  2rl 304, 309 ( b l a  1997) 



enforce tlie FCC’s universal service rules relied upon by Prosecutorial Staff as the basis for their 

prosecution of this matter. A state agency is simply not authorized to take adiiiihtrative action 

based upon federal statutes. Curtis v. Taylor,  648 F.2d 946 (5“’ Cir. 1986). State agencies only 

Cali act pursuant to federal law if tlie federal law coiiteiiiplates that tlie state agency will act and 

there is a specific state statute allowing tlie state agency to take action. Louisiana Public Service 

Coiiiinission v. FCC, 476 U.S. 355, 374, 375 (1 986). The TelecommunicEllioiis Act of 1934, as 

amencled, of wliicli the Universal Service provisions are a part, is a jurisdictional scheme referred 

to as “cooperative federalism,” whereby Congress specifically designated roles for the FCC and 

for s 1 ale coiiuii iss ioiis , See MCI Tel ecoiiiiii unic B t  ions C oru , v , Bel I So ti 111 Te lecoiiiiii unicali ons, 

I1Ic., 112 I;. Siipp. 2d 1286; qf lhnedby 298 F. 3d 1269 ( 1  1‘” Cir. 2002). 

I n  this instance, Congress did not designate a role for the state co~ii~iiissio~is with 

regard to regulation of ETCs, including auditing and enforcing FCC universal service rules, 

regarding application for and disbursements from USAC under tlie Low-Income Program, nor 

did the Florida Legislature enact a law autliorizing the  Commission to do so. More than a 

reasonable doubt exists as to the Commission’s authority to inquire into these matters. T ~ L I S ,  

Prosecutorial Staff‘s pursuit of inforination regarding VCI’s conipliaiice with Federal Rules 

reaches beyond the scope of the Commission’s authority, and consequently, beyond the scope of 

discovery as provided i n  Rule 1.280, Florida Rules of Civil Procedure, and Section 364.183, 

Florida Statutes. 

2 .  This Conimission Has No Authority to Inquire Into the VCI’s Private 
Business Relationshii~s with Third-Parties. 

Furtlieimore, the Cominissioii cannot tinilatei~~ily inquire inlo Llic 

nicclituiics of the business idationship belween a compctitive carrier and its iinclei~lying ctirrier. 

These parties’ business relationship is goveriicd, first, by the provisions 01’ an interconnection 



agreement. Section 364.162 F.S. grants the Commission authority to arbitrate disputes between 

parties to an interconnection agreement, if the parties cannot agree to the terms within 60 days 

and if the parties petition the Commission. The Coiiuiiission also is authorized to arbitrate 

interconnection agreement disputes, if the parties so request, after the interconnection agreement 

is approvec~.~" 

I n  this case, VCJ's i~iterconnectiou agreement with ATT-FIoricla has been 

approvcd by the Commission and neither party to that agreement has requested arbitration. The 

fact is that once an interconnection agreement is approved, the ongoing impleilientation of the 

agreement and busiuess operalions of the parties i n  accorclance with lhal ngreeiiieiit is akin lo a 

private contractual arrangement, and is not subject to Conmission general jurisdiction or 

oversight. 

Furthermo~e, this Commission also has no authority whatsoever to inquire into business 

operations conducted pursuant to private contract, siich as the local wholesale agreement or 

private contracts entered into between VCI and other third-parties. 2 1  

In suni, this Commission has not been granted mthority to unilaterally inquire into the 

details of VCI's private business relatio~isliip with ATT-Floricla and has no authority l o  inquire 

into V U ' S  bwsincss Ielationships with other-third parties. Thus, the Cominission has no 

ai1 t Iior i t y to co 111 pcl t hc p 1.0 cl tic t ion o 1 documents cow ern i 17 g those re la t i onsli i 11s. 

3 .  As .lurisdiction is at Issue. the Discovery Oicler is i n  Eiror. A Motion to 
Dismiss for Lack of Subiect Matter Jurisdiction M a y  be Brouaht at Any 
Tinie. 

Wliilc jurisdiction is, in fact, a specilic issue iclei~tiiiccl lor resolution on  

die Tentative Issues List attached to the Order Es~ablishing Proceclitre, VCI has never comini~ted, 
~ 

'I' Fla. Stat. Section 364 162. 
*'See, e.g., Teleco Coi i i i i i i i i~ ic i l t ior is Co. V .  Clark, 695 So. 2tl 304 ( F l u .  1997) and Uiiiktl Tel. Co. or Fla .  V .  Public 
Service Coinrnissiori, 496 So. 2tl I 16, I I 1 1  (Fla 1986). 

I 
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nor was it asked, to refkin froiii seeking resolution of the jurisdictional question prior to hearing. 

I n  fact, VCI does intend to seek resolution of the ,jurisdictional question prior to hearing. Thus, 

the Discovery Order is in error to tlie extent that i t  compels discovery over the jurisdictional 

arguments that have been plainly raised on the basis that jurisdiction is an issue in the 

proceeding. 

The fact of tlie matter is that tlie Coiiiinissioii is without jurisdiction to 

interpret and eiiforce Fcderal rules pertaining to Lifeline; consequently, Prosecutorial Staff has 

110 riglit to discovery on these subjects. In  pronounced support of this argument is tlie plain 

lilnguage of  Seclioii 364.1 83, Florida Statutes, which specifically says ll inl  l he  Commission shull 

Iiave access to documents and  records "reasonably necessary for the disposition of matters within 

tlie commission's iurisdictioii." [emphasis added]. 

Furtliemiore, to the extent that any weight has been given in the Order to 

assertions by Prosecutorial Staff that a Motion or Petition 011 the jurisdictional question should 

have been raised prior to issiiaiicc of the Order Establishing Procedure, VCI emphasizes that 

Floricla law is clear that jurisdiction can be raised a t  any time and may be properly asserted in a 

motion to dismiss. Fla. R. Civ, P ,  1,14O(bl. 2 2  Presentation of the question need not be 

posed at time cleenied convenient by Prosecutorial Staff. 

22 As coiicisely scl foi,lli i n  111 i'e: D.N.1-I.W., 955 So. 2t1 1236, 1238 (Fla. 2"" DCA 2007): "Sub,jecL tnaitet' 
,~trrisclictioti - !lie 'poivet, o r  [lie ti.in1 c o u r ~  to tleal wit t i  ii c lass  o f  cases 10 wl i ic l i  i i  Iiai,iiculni, case belotigs' -- is 
co i i fe imt l  u1ioii a COLII 'L by coristilutioii 01' by stiltiile " Siroi i i i i ic i i  v. Sko i i i i i i c i i ,  927 So 2d 176, 179 ( F l a .  2tl DCA 
2006) (qiiotitig Cuiinir iel iai i i  v Staiidartl Gtiai Ins. Co. ,  630 So.2tl  179, I 8  I ( N a .  1994)). Partics caiirio! tigree Lo 
jtii.istliclioii uvci '  Llie sribjccl i i i i i l lc t ,  wl icre tione eststs, i i i i d  [ l i e  t lerel ise o f  lack or  subjcci i i iai lci '  jiit  istliclioii cui1 be 
rilisetl a l  aiiy Li i i ie.  C ~ i t i i i i i i i h i i i ,  G30 So.2d a t  181, SLroiutiieri, 927 So.2tl  al 179; Ruble v , l i r ib le ,  8 8 4  So.2tl 150, 152 
(Fla. 2 d  DCA 2004). "A [r ial  courl's lock o f  siib,ject i i i a t te r  j i i i ' isdictioii i i i akes  its jtidgtiieiits void.  , . . "  Stroiiitiicti, 
927 So.2d a t  179. Fiirtlieriiior.e, "subjec( i i iatter jur iscl ic[ ioi i  cannot bc waived or cotifcri.ccl iipoti a court by coiiseiil 
01' agreeinelit of  h e  parties." Wi l l ia i i is  v. Stan\%, 522 So.2tl 469, 471 (Fla. 2tl DCA 1988). 



To the same point, VCI also notes that this proceeding has been scheduled 

011 an unusually expedited tiiiie frame. This was certaiiily not clone at VCI’s urging. 

Consequently, any delay that may result from VCI’s anticipated filing of a Motion to Dismiss for 

Lack of Subject Matter Jurisdiction, or any siiuilar federal court filing, is unavoidable in the 

context of a schedule that already has little roo111 to spare and should not be interpreted as being 

intei.posed simply for purposes of clelay, as suggested by Prosecutorial Stafl at Footnote 7 to its 

Motion. Any reliance on these assertions by Prosecutorid Staff by the Preliesuing Officer is 

rendering his decision to compel discovery over the jurisdictional objectioiis is in error both as a 

matter of law and of hct .  

For all these reasons, the Discovery Order as i t  relates to Staff 

Interrogatory Nos. 4, 5, 6, 7, 8, 9, 10, 15-3 1, 34, 38 and 39, as well as POD Nos. 2, 3, 7 and 9, is 

in error to the extent that i t  apparently accepts Prosecutorial Staff‘s assertions that jurisdiction is 

a matter for hearing and should not bar ciiscovery of this inforination 

D. INFORMATION SUBJECT TO WORK-PRODUCT OR ATTORNEY-CLIENT 
PRIVILEGE. 

Staffs Interrogatory Nos. 11 ,  12, 13 mid 33 as well as I<eqtiest No. 9 seek 

clocuments and inrorniation protected by the attorney work-product doctrine and/or the attorney 

clicnt privilege. As such, this information is not cliscoverable. This, i n  accordance with the 

Prelicaring OUicer’s directive i n  the Discovery Older a1 page 2. VCI hereby specifically sets 

rorh its arguments regarcling these assertions o r  protected inFormation and clescribecl the 

info rmat ion at issue. 

Florida Rule of Civil Proceclure 1.280 states, in  pertinent parl: 

Parties inay obtain discovery regarding any matter, not 
privileged.. , . , , . [ A ]  party may obtain discovery of documents and 



i 

tangible things otherwise discoverable under subdivision (b)( 1) of 
this rule and prepared in anticipation of litigation or for trial by or 
for another party or by or for that party's representative.. .oiily 
upon a showing that the party seeking discovery has need of the 
materials i n  the preparation of the case aiicl is ~iiiable without 
Lindue hardship to obtain the substantial eqiiivalent of the materials 
by other iiieaiis. ,.,Without the required showing a party may 
obtain a copy of a statement concerning the action or its subject 
matter previously made by that party. 

The work product doctrine eiicoiiipasses fact work procluct, i. e . ,  information 

relating to a case and gathered in anticipation of litigation, and opinion work product, i. e., the 

attorney's mental impressions, coiiclusioiis, opiiiioiis and theories. Fact work product is 

cliscoveiablt: tipoil a showing of need and undue hardship, but opinion work product is not 

subject to discovery, S. Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377, 1354 (Fla, 1994). 

The attorney-client privilege .protects from disclosure confidential 

commu~iicatio~is iiiade by ail attorney in rendering legal services to a client. rd, at 1380. 

Communi cat i o lis bet ween a corporate at toriie y and a corporate em p I o y ee who p ersoii i fi es the 

corporation are protcctecl by attorney-client privilege, rd, at 138 1. A corporate employee 

personifies the corporation if he is i n  a position lo control or take a substantial part in a decision 

about a11 action an allorney may advise the corporation to take.  d- 'l'he Commission is not 

entitled to unletlered access to a regulated company's confiden~ial commuiiicalioiis. Id- a l  1382. 

Where a party seeks to abrogate a privilege claim, that party bears the burclen to prove hcls that 

woulcl iiiake an esceplion to [lie privilege applicable. 

Revenue, 837 So. 2d 574, 576 (I%. l sL  DCA 2003). 

Eidit l-lundrecl, Inc. v. I'la. DCII? ol' 

Specilically, Inler'rogatory No. 1 I aiid Request No. 9 seek specilic clociuiients and 

iii/'olma[ion concerning VCI ' s  pai~icipa~ion i n  an FCC proceecling. l''his informdon is protectecl 

by  [he attorney-client privilege and work-product doctrine and, thus, is not subject to discovery. 



I11 Interrogatory No. 1 1, Prosecutorial Staff seeks inforination concerning legal 

advice proffered by VCI’s attorney to the corporation in an ongoing adiiiiniswitive proceeding. 

Revealing this information would disclose V U ’ S  attorney’s niental impressions, conclusions, 

opinions and theories of this case. Communications between an attorney and client with respect 

to an ongoing proceeding are protected from discovery pursuant to the attorney-client privilege, 

V U ’ S  opinion work product similarly is not discoverable. 

Request No. 9 seeks copies of documents filed in response to the FCC’s inquiries 

in that ongoing proceeding coiiceriiing VCI’s operations in states other tliaii Florida.23 Because 

all responsive docunients filed with the FCC were prepared in anticipation of litigation or trial, 

these documents constitute attorney work-product aiicl are protected froiii disclosure thereby. 

Further, to the extent the FCC does not pennit the public to inspect and copy VCI’s filings, these 

documents are subject to the coiifidentiality rules of another tribunal and not subject to 

discovery. I n  the Motion, Prosecutorial StafJ did not make the required showings of  “need” for 

these documents and “tinclue Iiardship.” 

Siiiiilarly, Interrogatory Nos. 12 and 33 seek information concerning actiolis taken 

by VCI in relation to its case in this proceeding. This info’ormatiou is protected by the Attorney- 

Client privilege, as well as the attorney work-procluct doctrine. In this request, Prosecutorial 

Starl’recluesis infoomiation regarding legal aclvicc with respcct to this case and that would 

CI i sc I w e  V C 1 ’ s co 11 lis el ’ s iiieii t a I i m press ions, co iic 1 us i o 11s’ o 1, i 11 i oii s aiicl L 11 eo ri cs of t 11 is case I 

VCl’s opinion work pi~ocliicl is protected from disclosure; thus, the Motion 011 h i s  poinL should 

have been clenied. 

’’ VCI l i as  atldrcssed tlic relevatice o r  i i i for i i iat io i i  sought in Reqiicst No. 9 a i i d  wl ie l l ier  sLicli itih’oi’malioti is 
reasonably ca lcu la ted  10 lend 10 discovery of atlinissible evidence elsewhere in  t h i s  Rcsponse. 

( Y r  I .  I 5 7 I 0 6 ;  I 1 2 4 



Prosecutorial Staff also seeks information, in Interrogatory No. 13, that would 

disclose whether and from whoni certain inforination lias been obtained by VCI in preparation 

for this case. This illforination is protected from disclosure by the work-product doctrine in that 

it seeks information pertinent to the strategy, timing, and related iiierital impressions of VCI’s 

couiisel in preparation for hearing. This, the Order errs in coiiipelling a response that entails the 

disclosure of privileged information. 

I n  accordance with the Prehearing Officer’s direction on pages 2 and 3 of the 

Discovery Order, VCI has fully set forth its assertions of privilege, and respectfully asks that the 

Conmission accept these assertions and not seek to further compel responses to this discovery. 

To do so would constituk a inistake of law arid reveisible error susceptible to an interlocutory 

appeal. 

V. Concliision 

For a11 the foregoing reasons, VCI respectfully requesls that the Commission grant VCI’s 

Motion for Reconsideration of Order No. PSC-08-0258-PCO-TX to the esteiit that it seeks to 

conipel VCI to respond to Interrogatories 1 - 13, 15 - 36, 38 and 39 mid POD Requests Nos. 1 - 

10. ‘To the extent the Discovery Order allows VCI to more fii l ly explicate its objections based 

tipon privilege, VCI has now done so a d  respectfiilly asks that these be accepted and that  VCI 

no longer. be cornpellecl to rcspoiid to Intcrrogatories 1 1 ,  12, 13, and 33 and POD Rcqucst No ,  9. 

[SIGNATURE NEXT PAGE] 
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Respectf~illy submitted this 2nd clay of May, 2008. 

Reguiatory Attorney 

2228 S .  78“’ Street 

Telephone: (2 5 3) 8 3 0 -005 6 
Facsimile: (253) 475-6325 
Electronic mail: s taceyk~vcicom~~,anv.com - 

VCI Compally 

T ~ C O ~ I M ,  WA 98409-9050 

and 

Beth Keating 
Akeman/Senterfitt, Attorneys at LSLW 
106 East College Ave., Suite 1200 
l’ailahassee, FL 32301 
Telephone: (850) 521-8002 
Facsimile: (850) 222-01 03 
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AFFIDAVIT OF STANLEY JOI-INSON 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice has been 
served via Electronic Mail* to the persons listed below this 1st day of May, 2008: 

Lee Eng Tan, Senior Attorney* 
Florida Public Service Commission, 
Office of the General Counsel 
2540 Shwnard Oak Blvd. 
Tallahassee, FL 32399-0850 
LTaii~psc.state.fl.us 

Adam Teitzman, Supervising Attorney* 
Florida Public Service Com~~iissioii, 
Office of [lie General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
flteitziiia~psc.state.fl.iis 

Belli Salak, DirectoriCompetitive Markets and 
Enforcement' 
2540 Shumard Oak Blvd. 
Tallahassee, FI, 32399-0850 
bsalakOpsc.state.fl.us 

By: 

s t ace y kl:iizm an 
Regulatory Attorney 
VCI compally 
2228 S. 78"' Street 
Tacoina, WA 98409-9050 
Telephone: (253) 830-0056 
Facsimi 1 e: (2 5 3) 47 5 - 63 2 8 
Electronic ilia i I : s t ncey142vc ico iiiiiany. coin 
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BEFORE THE FLORlDA PUBLIC SERVICE COMMISSION 

I n  re: Investigation of‘ Vilaire I DOCKET NO. 080065-TX 
Coiiim tin i cat i om,  I l l C  , ’s eligible 
telecommunicatioiis carrier status aiid DATED: MAY 2,2008 
coinpeti tive local excliangc coiiipaiiy 
certificate status in the State of Florida. 

AFFIDAVIT OF STANLEY JOHNSON IN SUPPORT OF 
VILAIRE COMMUNICATIONS. INC. ’S MOTION FOR RECONSIDER ATTON 

I, Stanley Jo1iiiso11, President of VCI Company, doiiig busiiiess i n  Florida as Vilaire 

Communications, Inc., depose and state the following: 

I .  VCI Coiiipany is comprised of 13 employees located at the company’s 

headquarters, 2228 S. 78“’ Street, Tacoma, Washington, 98409-9050. VCI provides local 

exchange service in 9 states including Florida, 

2 .  Upon receipt of Staffs Request for I’roduction N o .  1 and Interrogatory N o .  2, I 

estimated the number of docuiiients involved, the availability of staff to be assigned to the 

p roj ec t and est i ilia t ed the time that s t a ff w o 11 I d s pe lid i 11 comply i 11 g wit 11 these re q lies t s . 
3. I estimate that VCI has issued between 18,000 aiicl 25,000 bills to Florida 

c o lis 11 iiiers si lice J ti ne 2 0 0 GI 

4. VCl’s computer system will not perinit the download of custonier bills i n  

electronic format. Bills are geneiated by the system to be printecl out on paper only. 

5 .  1’0 procliice bills i i i  electronic forinat, VCI  stafi‘would be required to print out 

paper bills, sciiii these bills in porlable clocumeiit Ibriiiat 01710 a computer ancl clownloacl them 

onto computer disks. The process of doing so is labor intensive and tiiiie consuming. 



. . . . . . . . - 

6 .  I estimate that i t  will take VCI staff a minimum of one week to print out and 

organize the bills. I fiirtlier estimate i t  will take three to four weeks for staff to review each bill 

and input the illformtion required in Interrogatory No. 2 into an excel spreadsheet for review by 

Staff. 

7. My staff‘s core business functions include serving VCI’s customcrs in 9 states, 

resolving customer coinplaints, interacting with tinderlying carrier staff to facilitate clelivery of 

service to customers, accouiiting fiinctioiis such as posting customer payments for service and 

assernbliiig and mailing bills to VCI’s current customers. 

8. Assigning staff to print-out or scan the number of bills i n  POD No. 1, organize 

and review thein, and create a n  excel spreadsheet of the information required in Interrogatory 

No. 2 , will distract staff fiom their ~ioriiial duties and interfere substantially with the coiiipaiiy’s 

core business f~inctions, to the detriment of VCI’s business. 

9. I t  was m y  hope that Staff would agree to the production of a random sampling of 

bills, RS audit staff did during the Cominission audit conducted between September and 

November 2007. Staff, however, did not disclose the possibility of reducing the scope of POD 

No. 1 to i o u r  (4) inonths rather than eighteen ( 1  8) months until filing the Motion to Compel. 

10. Reducing the number of documents requested and refining the scope OS the 

nnalysis necessary 011 those cloctiments will facilitatc VCI’s ability to comply with StafPs 

discovery requests in a reasonable ainount of time in 51 1iiaiii-w greatly reclucing the burcleii on its 

staff as wcll as (lie negative affect such the effort of compliance woulcl have on VCl’s core 

busincss. 

[SIGNATURE NEXT PAGE] 



Respectfully subniitted this 2Ild day of May, 2008 

Stanley Johnson, President 

AFFIDAVIT 

STATE OF WASHINGTON ) 
) 

COUNTY OF PIERCE ) 
1 

ss: Tacoma 

I hcrcby ccrtify that on this 2"" day of May, 2008, before me, an officer duly authorized 

in the State and County al'oresaid to take acknowledgments, personally appeared 

Stanley ,lohnson , who is personally knowii to me, and who acknowledged before iiie that the 

iiiIormatioii provided by him in the Affidavit of Stanley Jolmson in Support of Vilaire 

Communications Inc.'s Motion for Reconsideration is true and correct to the best of his personal 

knowledge. 

IN WITNESS WHEREOF, I have hereunto set m y  hand and seal in tlie State and CoLulty 

set forth above as of  this 2nd day of  May, 2008. 





FLORIDA PUBLIC SERVICE COMMISSION 

ADDENDUM 

COMMISSION CONFERENCE AGENDA 
CONFERENCE DATE AND TIME: Tuesday, May 6 ,2008,9 :30  a.m. 

LOCATION: Betty Easley Conference Center, Joseph P. Cresse Hearing Room 148 

DATE ISSUED: May 5 ,2008 

NOTICE 
Persons affected by Commission action on certain items on this agenda may be allowed to 
address the Commission, either informally or by oral argument, when those items are taken up 
for discussion at this conference. These items are designated by double asterisks (**) next to the 
agenda item number. 

To participate informally, affected persons need only appear at the agenda conference and 
request the opportunity to address the Commission on an item listed on agenda. Informal 
participation is not permitted: (1) on dispositive motions and motions for reconsideration; (2) 
when a recommended order is taken up by the Commission; (3) in a rulemaking proceeding after 
the record has been closed; or (4) when the Commission considers a post-hearing 
recommendation on the merits of a case after the close of the record. The Commission allows 
informal participation at its discretion in certain types of cases (such as declaratory statements 
and interim rate orders) in which an order is issued based on a given set of facts without hearing. 

See Rule 25-22.0021, F.A.C., concerning Agenda Conference participation and Rule 25-22.0022, 
F.A.C.,  concerning oral argument. 

To obtain a copy of s t a f f s  recommendation for any item on this agenda, contact the Office of 
Commission Clerk at (850) 413-6770. There may be a charge for the copy. The agenda and 
recommendations are also accessible on the PSC Website, at l i t tp: / /w,f lor idapsc.com, at no 
charge. 

>I2 
80 i'l 

Any person requiring some accommodation at this conference because of a physical impairment:, 
should call the Office of Commission Clerk at (850) 413-6770 at least 48 hours before the., 

Listening Devices are available in the Office of Commission Clerk, Betty Easley Conferencedr 

L 3  L! --1 

c 3  ;z conference. Any person who is hearing or speech impaired should contact the Commission b?; 51 
using the Florida Relay Service, which can be reached at 1-800-955-8771 (TDD). Assistivex - Q E  

31 "- 
2' 0 0 Center, Room 110. 
Z 3 - L  

Video and audio versions of the conference are available and can be accessed live on the PSC;; (-3 

up to three months after the conference. 

5 
c') A- 

A- 

c3 

CL 
LL Website on the day of the Conference. The audio version is available through archive storage for :< 



Addendum to the 
Agenda for 
Commission Conference 
May 6,2008 

ITEM NO. CASE 

3A Docket No. 080065-TX - Investigation of Vilaire Communications, Inc.'s eligible 
telecommunications carrier status and competitive local exchange company certificate 
status in the State of Florida. 

Critical Date(s): None 

Commissioners Assigned: All Commissioners 
Prehearing Officer: Skop 

Staff GCL: Gervasi 
CMP: Dowds 

(Decision on Motion for Reconsideration of Non-Final Order - Participation 
Dependent Upon Commission's Vote on Issue 1.) 
Issue 1 :  Should VCI's Request for Oral Argument be granted? 
Recommendation: Yes, the Request for Oral Argument should be granted. VCI and the 
prosecutorial staff should be allowed 10 minutes per side to address the Commission on 
the matter. 
Issue 2: Should VCI's Motion for Reconsideration of Order No. PSC-08-0258-PCO-TX 
be granted? 
Recommendation: No, the Motion for Reconsideration should be denied. VCI should 
be ordered to submit its full and complete responses to S ta f f s  First Set of Interrogatories 
(Nos. 1-38) and First Request for Production of Documents (Nos. 1-10) by the close of 
business on Friday, May 9, 2008. 
Issue 3:  Should this docket be closed? 
Recommendation: No, the docket should remain open pending the Commission's 
decision on the merits of the issues after a full evidentiary proceeding is conducted. 

- 2 -  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

~n re: Investigatio;c,,s of Vilaire 1 DOCKET NO. 080065-TX 
Communications, eligible ORDER NO. PSC-08-0304-PCO-TX 
telecommunications carrier status and ISSUED: May 8, 2008 
competitive local exchange company 
certificate status in the State of Florida. 

The foIlowing Commissioners participated in the disposition of this matter: 

MATTHEW M. CARTER 11, Chairman 
LISA POLAK EDGAR 

KATRINA J. McMURRIAN 
NANCY ARGENZIANO 

NATHAN A. SKOP 

ORDER DENYING MOTION FOR RECONSIDERATION 

BY THE COMMISSION: 

I. Backmound 

By Order No. PSC-08-0090-PAA-TX, issued February 13, 2008, in this docket, we 
proposed to rescind Vilaire Communications, Inc.’s (VCI or company) eligible 
telecommunications carrier (ETC) status and to cancel its certificate (PAA Order). On March 5, 
2008, VCI timely filed a protest of the PAA Order and a petition for formal hearing. Therefore, 
this matter is scheduled for a formal hearing on June 4, 2008. An Order Establishing Procedure, 
Order No. PSC-08-0194-PCO-TX, was issued on March 26, 2008, and included a Tentative List 
of Issues which is attached to this Order as Attachment A. 

..- On March 3 1, 2008, our prosecutorial staff served its First Set of Interrogatories (Nos. 1 - Li, . ., I 
38) and First Request for Production of Documents (POD Nos. 1-10) on VCI (discovery 

timely filed general and specific objections thereto on April 7, 2008, and a partial discovery 
response on A p d  15,2008, which was the due date for VCI to respond to the discovery requests. 

‘cr 80 i’L 1-L 

uL3 - 
L: ;r: 

7 ‘9; .- 

, a :;:: 

requests). A copy of the discovery requests is attached to this Order as Attachment B. VCI .r I - c- 

On April 22, 2008, prosecutorial staff filed a Motion to Compel Discovery (Motion to Compel), ;;J o yz LT: 

seeking full and complete responses to the discovery requests by 12 p.m. on April 30, 2008. 
r. 0 0” 

By Order No. PSC-08-0258-PCO-TX, issued April 25, 2008, in this docket (Discovery 

opposition to the Motion to Compel, granted the Motion to Compel, and required VCI to respond 

- 1  c-3 

‘ I  .L. 

3 ’  
‘--I 

-7- 

;, 0 

Q 
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Order), the Prehearing Officer found that time did not allow for VCI to file a response in 

to the discovery requests within seven days of the issuance date of the Discovery Order, by May 
2, 2008. On May 2, 2008, VCI instead filed a Motion for Reconsideration of the Discovery 
Order and a Request for Oral Argument. Prosecutonal staff filed a Response to the Motion for 
Reconsideration on May 5,2008. 



ORDER NO. PSC-08-0304-PCO-TX 
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Because of the nature of the issues involved in this proceeding (see Attachment A), and 
the need for immediate resolution of the pending discovery dispute in order for the parties to 
h l l y  prepare for the June 4, 2008, hearing, this item was added to our May 6 ,  2008, agenda 
conference pursuant to section 120.525(2), Florida Statutes (F.S.). This Order addresses VCI’s 
Request for Oral Argument and Motion for Reconsideration, and prosecutorial s ta f f s  Response 
thereto. 

11. Oral Argument 

Pursuant to Rule 25-22.0022( l), Florida Administrative Code (F.A.C.), VCI filed its 
Request for Oral Argument by separate written request filed concurrently with its Motion for 
Reconsideration. VCI stated that oral argument would be beneficial in that the complexity of the 
Motion for Reconsideration was heightened by the fact that VCI was not provided an adequate 
opportunity to respond to the underlying Motion to Compel. VCI further stated that it could be 
beneficial for us to hear further explanation as to the difficulties associated with providing some 
of the information requested. VCI requested that parties be allowed 10 minutes per side to 
address us. 

In their Response, our prosecutorial staff stated that they did not believe oral argument 
was appropriate, given that VCI’s Motion for Reconsideration is insufficient on its face as a 
matter of law. The prosecutorial staff did not believe that oral argument would assist us in 
rendering a decision. Based on the arguments set forth in the Motion for Reconsideration, 
prosecutorial staff believed VCI’s Request for Oral Argument was an attempt to argue the merits 
of its case and should be denied. 

Rule 25-22.0022(3), F.A.C., provides that granting or denying a request for oral argument 
is within our sole discretion. We found that oral argument would be beneficial to us in our 
decision on the Motion for Reconsideration. We therefore granted VCI’s Request for Oral 
Argument and allotted VCI and our prosecutorial staff ten minutes per side to address us on the 
matter. 

III. Motion for Reconsideration 

A. Standard of Review 

The standard of review for a motion for reconsideration is whether the motion identifies a 
point of fact or law that we overlooked or failed to consider in rendering an Order.’ This is the 
sole and only purpose of a motion for reconsiderationn2 Moreover, in a motion for 
reconsideration, it is not appropriate to reargue matters that have already been considered.’ 
Reconsiderations granted based on rearguing facts and evidence available to us at the time the 
Motion to Compel was granted is a reversible error on appeaL4 A motion for reconsideration 

’ See Diamond Cab Co. v. King, 146 So. 2d 889 (Fla. 1962); and Pjnaree v. Quaintance, 394 So. 2d 161 (Fla. 1st 
DCA 1981). ’ State ex. Re1 Javtex Realtv Co. v.  Green, 105 So. 2d 8 17, 81 8 (Fla. 1 st DCA 1958). ’ Sherwood v. State, 1 1  1 So. 2d 96 (Fla. 3d DCA 1959) (citing State ex. re]. Javtex Realty Co. v. Green, supra) 
‘ Stewart Bonded Warehouse. Inc. v.  Bevis, 294 So. 2d 3 15, 3 17-3 18 (Fla. 1974). 
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should not be granted “based upon an arbitrary feeling that a mistake may have been made, but 
should be based upon specific factual matters set forth in the record and susceptible to review.” 

B. Motion for Reconsideration 

1. Jurisdictioflotice of Intent to Seek Relief 

VCI acknowledges that jurisdiction has been identified as an issue for resolution in this 
proceeding. However, VCI maintains that we lack subject matter jurisdiction to inquire into 
matters concerning its operations as an ETC. In its Motion for Reconsideration, VCI “provides 
notice to the Commission of its intent to file a motion, in due course, seeking dismissal of this 
proceeding on that ground, or in the altemative, abeyance pending resolution of the jurisdictional 
questions in Federal District Court.” According to VCI, the discovery requests that are most 
directly impacted by such a motion to dismiss are Interrogatory Nos. 2, 4, 5 ,  7, 8-32, 35, 36, and 
38 and POD NOS. 2-9. 

2. Issuance of Discovery Order without Benefit of Response 

The Discovery Order did not allow for VCI to file a response or otherwise identify a date 
by which VCI needed to provide an expedited response in order to have it considered. VCI 
argues that, therefore, a fundamental legal and factual error was created regarding the very 
issuance of the Discovery Order. VCI believes that the timing of the issuance of the Discovery 
Order was contrary to the plain language of Rule 28-106.204, F.A.C., and an abrogation of its 
due process rights. The Discovery Order was issued just three days aAer the prosecutorial staff 
filed its Motion to Compel, without the benefit of VCI’s response thereto. VCI acknowledges 
that under Rule 28-106.204, F.A.C., a response may be filed within seven days, if time allows. 
VCI states that the only rationale offered in the Discovery Order for its expedited issuance was 
that this matter is set for hearing on June 4, 2008, a full six weeks from the date the Discovery 
Order was issued. The discovery cut off date in this matter is not until May 22, 2008. As such, 
VCI argues that there is no compelling reason that the Discovery Order had to be issued on an 
expedited basis without allowing VCI to respond to the Motion to Compel. Citing Keys Citizens 
for Responsible Gov’t. Inc. v. Florida Keys Aqueduct Auth.6 and Massey v. Charlotte County, 
VCI asserts that procedural due process requires fair notice and a real opportunity to be heard. 

7 

VCI further argues that the Discovery Order fails to consider the applicability of Rule 28- 
106.206, F.A.C., which specifically incorporates the requirements of Rules 1.280 through 1.400, 
Florida Rules of Civil Procedure, in providing that parties may obtain discovery by any means 
appropriate under those rules. According to VCI, the Prehearing Officer erred by overlooking 
Rule 28-106.206, F.A.C., and consequently, Rule 1.380, Florida Rules of Civil Procedure, as 
well as the cases interpreting it. Rule 1.380 requires that a party be provided “reasonable notice” 
that a party will seek an order compelling discovery. VCI states that courts have determined that 
this requirement contemplates a reasonable opportunity to be heard with regard to a motion to 

kJ. at317.  
’ 795 So. 2d 940,948 (Fla. 2001). 
’ 842 So. 2d 142, 146 (Fla. 2d DCA 2003). 
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compel discovery, unless the party from whom discovery is being sought has altogether failed to 
respond or object to the subject requests. “Where those conditions are not met, Florida Rules of 
Civil Procedure 1.380(a) and 1.090(d) apply, requiring that the motion not be heard without 
proper notice.”’ VCI properly and timely responded to the prosecutorial staff‘s discovery 
requests by filing valid objections. 

3. Burdensome or Overly Broad Discovery Requests 

VCI argues that the Discovery Order concludes, without support, that “[tlhis Commission 
has consistently recognized that discovery is proper and may be compelled if it is not privileged 
and is, or likely will lead to, relevant and admissible evidence.”’ VCI argues that although the 
scope of discovery is broad, it is not entirely without bounds. VCI states that the Discovery 
Order errs by assuming that unless a privilege has been specifically asserted, any infomation, 
regardless of scope, burden, or relationship to the issues in the case, is discoverable. Discovery 
requests must be narrowly crafted to the issues of the case.” Furthermore, VCI states that page 
34, lines 15-23, and page 38, line 1 1 ,  of staff witness Robert Casey’s prefiled direct testimony 
shows that prosecutorial staff seeks expansive discovery for purposes beyond this proceeding. 

a. Interrogatorv Nos. 2 and 32 and POD Nos. 1 and 10 

VCI argues that POD Nos. 1 and 10 and Interrogatory Nos. 2 and 32 are overly broad. 
VCI states that providing the full scope of the information requested does not appear necessary 
for proving up any issue in the case. POD No. 1 seeks copies of all monthly bills since VCI 
became an ETC and Interrogatories Nos. 2 and 32 ask for an exhaustive analysis of these bills. 
Similarly, POD No. 10 seeks all remittance payments to the Florida Telecommunications Relay, 
lnc. (FTRI) for the two-year period since VCI has been a designated ETC. The company states 
that the process of providing all of VCT’s monthly bills in Florida in paper format would be 
burdensome due to the number of bills at issue over the time period requested. In order to 
respond to POD No. 1, VCI asserts that it would have to incur an unreasonable amount of time, 
expense and effort to produce and copy between 18,000 and 25,000 paper bills issued to VCI 
customers over 18 months. According to VCI, compliance with POD No. 10 would be equally 
burdensome. Moreover, VCI states that its billing system will not permit the download of bills 
into electronic format. VCI hr ther  states that Florida courts have quashed discovery orders 
permitting production of voluminous documents not limited in scope and time, finding such 
requests to be unduly oppressive, burdensome and overbroad.” 

The affidavit of Stanley Johnson, VCI President, attached to the Motion for 
Reconsideration, attests to this. Mr. Johnson estimates that i t  will take VCI staff a minimum of 

Waters v. American General Corp., 770 So. 2d 1275 (Fla. 4th DCA 2000) (ciring American Cas. Ins. Co. v .  Blv 
Elec. Const. Sew. ,  lnc., 562 So. 2d 825 (Fla. 4th DCA 1990) (quashing order compelling discovery, and remanding 
for hearing to entertain objections to interrogatories on the merits)). 
’ Order No. PSC-08-0258-PCO-TX at p. 2. 
l o  Redland Co. v. Atlantic Civil. Inc., 961 So. 2d 1004, 1007 (Fla. 3d DCA 2007). 
“ Union Fidelity Life Ins. Co. v. Seay, 378 So. 2d 1268, 1269 (Fla. 2d DCA 1979) (finding that tax information 
requested over an unreasonably broad timeframe and wholesale tumover of documents without regard to issues was 
overbroad). See also Redland Co. v. Atlantic Civil, Inc., supra, note 8, at 1006-1007. 
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one week to print out and organize the bills, and three to four weeks for VCI staff to review each 
bill and input the information requested in Lnterrogatory No. 2 into an excel spreadsheet for 
review by Commission staff. Mr. Johnson states that he hoped the Commission staff would 
agree to the production of a random sampling of bills. However, staff did not disclose the 
possibility of reducing the scope of POD No. 1 to four months until filing the Motion to Compel. 

VCI argues that the Discovery Order seems to give weight to the prosecutorial s ta f f s  
mention that it had informed VCI at the Issue Identification meeting that it would be seeking the 
billing information, and that therefore VCI “had as much notice as possible.” VCI did not realize 
the difficulty it would have in providing the number of bills covered by the discovery requests 
and the related analysis sought until the prosecutonal staff served them. 

VCI further argues that it seems unlikely that prosecutorial staff could effectively review 
and synthesize the information from each and every one of the thousands of bills sought by the 
discovery requests in time for the June 4, 2008, hearing. VCI argues that one might reasonably 
assume that the staff has propounded these extremely broad discovery requests either to hinder 
VCI’s ability to prepare for the hearing by seeking a “data dump,’’ or to provide the prosecutorial 
staff with a deep pool in which to “fish” for other violations apparently anticipated by the 
prosecutorial staff, whether at issue in this proceeding or not. VCI states that the courts have 
found that discovery may not be so expansive as to authorize a “fishing expedition” through 
which a party could uncover potential other causes of action.’’ 

b. Interrogatory Nos. 1 and 12 and POD Nos. 4, 5 ,  and 7 

VCI argues that the prosecutorial staff has already obtained the documents sought in 
POD Nos. 4, 5 ,  and 7 either from VCI or from third parties, as staff disclosed to VCI in 
documents produced in response to a VCI public records request. Regarding Interrogatory No. 
1, which requests VCI to define the term “resale,” that definition may be obtained as easily by 
staff as VCI. VCI provided the staff auditor with copies of invoices for Lifeline advertising 
(POD No. 4) and FCC Forms 497 (POD No. 5).  VCI asserts that prosecutorial staff has already 
obtained and continues to receive copies of VCI’s FCC Forms 497 directly from the Universal 
Service Administrative Company (USAC) (Interrogatory No. 12 and POD No. 5 ) .  VCI provided 
copies of its interconnection agreement and local wholesale complete agreement with ATT- 
Florida to the staff auditor and the wholesale agreement is currently on file, under seal, with our 
Clerk’s Office. (POD No. 7). The company states that providing duplicative responses would be 
unduly burdensome. 

4.  Relevancy 

VCI argues that there must be a readily apparent and reasonably calculated causal 
connection between the information sought through discovery and evidence relevant to the issues 
in the case.I3 If the causal connection is not readily apparent, the party seeking discovery must 

’’ - See State Farm Mut. Auto. Inc. Co. v. Parrish, 800 So. 2d 706, 707 (Fla. 5th DCA 2001). 
l3 Calderbank v.  Cazares, 435 So. 2d 377, 379 (Fla. 5th DCA 1983). 
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point out the reasoning process using facts and  inference^.'^ VCI states that arguments that 
irrelevant inquiries might lead to evidence that would be relevant to the issues of a case, and that 
would be admissible, are insufficient. 

a. InterroPatorv Nos. 2,30, and 32 and POD Nos. 1 and 10 

VCI argues that there is no rational basis for the discovery requested by Interrogatory 
Nos. 2, 30, and 32 and POD Nos. I and 10 because the 911 issue has been resolved and no 
hr ther  discovery is warranted. VCI has admitted overcharging customers the 911 surcharge. 
VCI has submitted a spreadsheet to staff disclosing the number of customers who overpaid the 
91 1 surcharge and the amount of the overcharge, as well as a plan for refunding or crediting the 
customers who overpaid. Ln response to Interrogatory No. 14, VCI stated that the company has 
compensated customers who overpaid the 911 fee. Because VCI has not offered a vigorous 
defense to the 91 1 issue, the company argues that the scope of the discovery request should be 
more appropriately tailored to confirming that VCI has satisfactorily resolved the issue. If the 
tribunal determines review of VCI’s bills is necessary to verify that VCI has corrected the 
surcharge amount, staff could determine this fact by examining one or two recent bills for each 
county where VCI’s customers reside. 

VCI further argues that these requests are not likely to lead to the discovery of admissible 
evidence on the late payment charge issue, nor has any causal connection been established to 
warrant the production of all of its bills on the late payment charge issue. Only one VCI 
customer has complained to us that he was incorrectly assessed a late payment fee, and that 
customer admitted that his payments were made aAer the payment due date.I5 While 
prosecutorial staff has alleged that VCI has incorrectly charged other customers, staff has thus 
far refbed to provide VCI with identifying information for those customers. VCI asserts that 
such information should have been produced by staff in response to VCI’s public records request 
submitted to us on February 7, 2008, for, among other things, all documents regarding 
complaints by Florida consumers against VCI. The company states that prosecutorial staff seeks 
information that might lead to relevant evidence and is engaging in an inappropriate “fishing 
expedition.” 

VCI argues that if we determine that some amount of information or documents sought 
by these discovery requests is responsive on the late payment issue, the scope of the request 
should be narrowed significantly. Moreover, prosecutorial staff should be ordered to produce 
identifying information about those customers i t  believes have been mischarged by VCI, as 
should have been done pursuant to the public records request. 

b. Interronatorv Nos. 6, 1 1 ,  29(a), 34.35. and 36 and POD Nos. 8- 10 

Interrogatory No. 6 and POD Nos. 8 and 10 seek a list of VCI’s payments to ATT-Florida 
for service and corporate income tax retums for reconciliation with VCI’s regulatory assessment 
fee (RAF) form, as well as information and documents regarding VCI’s FTRT payments. VCI 

l 4  - Id. 
See Exhibit No. SJ2-A to the prefiled direct testimony of Stanley Johnson. 15 - 
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states that neither VCI’s RAFs nor its FTRI payments are at issue in this proceeding, 
Furthermore, it asserts that prosecutonal staff may not bring any additional charges at this point 
in the proceeding without significant modifications to the schedule to allow VCI a full and 
adequate opportunity to respond to said charges. It states that an agency cannot find a defendant 
in violation of an issue not charged in the original complaint against the defendant.l6 

c. Interrogatory Nos. 11, 29(a), 35, and 36 and POD No. 9 

Interrogatory Nos. 11, 29(a), 35, and 36 and POD No. 9 seek information about VCI’s 
operations in states other than Florida, as well as documents and information filed in an FCC 
proceeding regarding VCI’s operations in states other than Florida. VCI argues that its 
operations in states other than Florida are not at issue in this proceeding and that we have no 
jurisdiction to inquire into VCI’s operations in states other than Florida. 

d. Interrogatory Nos. 2, 9, 32, and 34 and POD No. 7 

Interrogatory No. 9 and POD No. 7 request information and documents regarding VCI’s 
business relationships with third parties who have supplied or are supplying VCI with equipment 
or services. VCI argues that the quality or quantity of VCI’s provision of service to its customers 
is not an issue identified in this proceeding, nor do we have jurisdiction to inquire into the details 
of VCI’s business relationship with third parties. 

Interrogatory No. 34 seeks information about VCI employees and subcontractors and 
VCI states that it should have been rejected for these same reasons. VCI argues that 
prosecutorial staff lumped this interrogatory under its general argument that essentially says that 
“all roads lead to Lifeline and Linkup VCI states that it is unfathomable how 
information about its employees and subcontractors can possibly lead to relevant, admissible 
information about its provision of Lifeline and Linkup services. 

Interrogatory Nos. 2 and 32 request information about VCI customers’ disconnect dates. 
VCI argues that there is no identifiable causal relationship between the information sought and 
matters at issue, and that these requests are simply further casts of the fly in the prosecutorial 
staffs ongoing fishing expedition. 

5 .  Jurisdiction 

Interrogatory Nos. 4-10, 15-31, 34, 38, and 39 and POD Nos. 2, 3, 7, and 9 seek, among 
other things, copies of ATT-Florida bills to VCI, the number of lines purchased under a private 
contract with ATT-Florida, and details of the ongoing operations between VCI and ATT-Florida 
and VCI and other third parties, including the USAC. VCI argues that nothing in Chapter 364, 
F.S., approximates Federal law regarding ETC operations, authorizes us to adopt rules similar to, 
or permits us to enforce the FCC’s universal service rules relied upon by prosecutorial staff as 
the basis for their prosecution of this matter. A state agency is simply not authorized to take 

Willner v. DeDartment of Professional Regulation, 563 So. 2d 805 (Fla. 1st DCA 1990). 
See Motion to Compel at 3. 
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administrative action based upon federal statutes.’* Prosecutorial s taffs  pursuit of information 
regarding VCI’s compliance with Federal rules reaches beyond the scope of our authority, and 
consequently, beyond the scope of discovery as provided in Rule 1.280, Florida Rules of Civil 
Procedure, and Section 364.1 83, F.S. 

VCI also argues that we cannot unilaterally inquire into the mechanics of the business 
relationship between a competitive carrier and its underlying camer. These parties’ business 
relationship is governed by the provisions of an interconnection agreement. Section 364.162, 
F.S., grants us authority to arbitrate disputes between parties to an interconnection agreement if 
the parties so request. VCI asserts that, in this case, we have approved i t s  interconnection 
agreement with ATT-Florida and neither party to that agreement has requested arbitration. It 
further asserts that the ongoing implementation of the agreement and business operations of the 
parties in accordance with it is not subject to our jurisdiction or oversight. 

Further, VCI argues that it intends to seek resolution of the jurisdictional questions prior 
to the hearing. Thus, according to VCI, the Discovery Order is in error to the extent it compels 
discovery over the jurisdictional arguments that have been raised on the basis that jurisdiction is 
an issue in the proceeding. VCJ emphasizes that Florida law is clear that jurisdiction can be 
raised at any time and may be properly asserted in a motion to d i s m i ~ s . ’ ~  It states that any delay 
that may result from its anticipated filing of a motion to dismiss for lack of subject matter 
jurisdiction, or any similar federal court filing, should not be interpreted as being interposed 
simply for purposes of delay, as suggested by prosecutorial staff at Footnote 7 of its Motion to 
Compel. VCI argues that any reliance on these assertions by the Preheanng Officer in rendering 
the Discovery Order over VCI’s jurisdictional objections is in error both as a matter of law and 
of fact. 

6. Privilwe 

VCI argues that Interrogatory Nos. 11-13 and 33 and POD No. 9 seek documents and 
information protected by the attorney work-product doctrine andor  the attorney-client privilege, 
and as such, are not discoverable. In accordance with the Prehearing Officer’s directive in the 
Discovery Order at page 2, VCI specifically sets forth its arguments regarding these assertions of 
protected information and describes the information at issue in its Motion for Reconsideration at 
pages 22-25. 

In Interrogatory No. 1 1, prosecutorial staff seeks information conceming legal advice 
proffered by VCI’s attorney to the corporation in an ongoing administrative proceeding. VCI 
argues that revealing this information would disclose its attorney’s mental impressions, 
conclusions, opinions and theories of this case. Communications between an attorney and client 
with respect to an ongoing proceeding are protected from discovery. 

POD No. 9 seeks copies of documents that have been filed in response to the FCC’s 
inquiries in an ongoing proceeding before the FCC concerning VCI’s operations in states other 

Curtis v. Taylor, 648 F. 2d 946 (5th Cir. 1986). 
%e Rule 1.140(b), Florida Rules of  Civil Procedure 
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than Florida. VCI argues that because they were prepared in anticipation of litigation, these 
documents constitute attorney work-product and are protected from disclosure. Moreover, VCI 
states that they are subject to the FCC’s confidentiality rules and, in its Motion to Compel, staff 
did not make the required showings of “need” for these documents and “undue hardship.” 

Interrogatory Nos. 12 and 13 seek information conceming actions taken by VCI in 
relation to its case in this proceeding. Prosecutonal staff requests information regarding legal 
advice with respect to this case which would disclose VC1 counsel’s mental impressions, 
conclusions, opinions, and theories of this case. VCI argues that this information is protected by 
the attorney-client privilege, as well as the attomey work-product doctrine. VCI asserts that the 
Motion to Compel should have been denied on this point. 

In Interrogatory No. 13, prosecutonal staff also seeks information that would disclose 
whether and from whom VCI obtained certain information in preparation for this case. VCI 
argues that this information is protected from disclosure by the work-product doctrine in that it 
seeks information pertinent to the strategy, timing, and related mental impressions of its counsel 
in preparation for the hearing. Thus, VCI asserts that the Prehearing Officer erred by compelling 
a response that entails the disclosure of privileged information. 

VCI asks us to accept the foregoing assertions of privilege and not seek to further compel 
responses to this discovery. VCI argues that to do so would constitute a mistake of law and 
reversible error susceptible to an interlocutory appeal. 

C. Prosecutorial S ta f fs  Remonse to Motion for Reconsideration 

1. Delay Tactics 

Prosecutorial staff argues that VCI’s Motion for Reconsideration is nothing more than an 
attempt to delay the ultimate resolution of this proceeding. In the Motion, VCI simply reargues 
its Objections to S taf fs  First Set of Interrogatories (Nos. 1-38) and Production of Documents (1- 
IO)  (Objections). VCI’s Motion should be summarily denied for this reason alone, and VCI 
should be required to respond to prosecutorial s ta f f s  discovery as soon as feasible. 

According to the prosecutorial staff, from the inception of our investigation into VCI’s 
operations as an ETC and CLEC in Florjda, VCI has utilized delay tactics on several fronts, 
ranging from its reluctance to meet with prosecutorial staff to its frivolous objections to the 
s ta f fs  discovery requests. VCI filed a protest to the PAA Order, yet now states that it will seek 
dismissal, or alternatively, abeyance of the proceeding pending resolution of our jurisdiction in 
Federal District Court. As set forth in the Motion to Compel, VCI should have requested that we 
address jurisdiction as a threshold issue. VCI incorrectly relies on this argument to support its 
Objections. 

Moreover, prosecutorial staff argues that an appeal to Federal District Court would surely 
fail because there has yet to be a final agency action upon which to appeal. VCI made a 
calculated decision to protest the PAA Order. Therefore, as a matter of law, we have made no 
legal or factual findings regarding VCI’s operations as an ETC or  CLEC in Florida. Since the 
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issuance of the PAA Order, VCI has received $51,966 and $53,461 in universal service funds 
from USAC for March and April, respectively, for Florida. Until we issue a Final Order, an 
appeal to Federal District Court would surely fail due to a lack of ripeness. Ripeness is a judicial 
doctrine designed “to prevent the courts, through avoidance of premature adjudication, from 
entangling themselves in abstract disageements over administrative policies, and also to protect 
the agencies from judicial interference until an administrative decision has been formalized and 
its effects felt in a concrete way by the challenging parties.”20 Prosecutorial staff would not 
oppose VCI’s withdrawal of its protest and request for hearing to allow VCI to have this matter 
addressed in Federal District Court. 

2. Relevancy 

Prosecutorial staff takes great issue with VCI’s erroneous allegation that staff‘s discovery 
is an attempt at fishing. Every discovery request served by prosecutorial staff is relevant to the 
issues agreed upon by the parties and is reasonably calculated to lead to the discovery of 
admissible evidence. VCI alleges that prosecutorial staff seeks expansive discovery for purposes 
beyond this proceeding and cites to the direct testimony of Robert Casey filed in this case. VCI 
refers to prosecutorial s taffs  assertion that VCI may have violated section 364.336, F.S., by not 
paying a RAF because of VCI’s incomplete information provided for the calculation of RAF 
fees. VCI also references where prosecutorial staff witness Robert Casey states that: 

Based on my investigation which discovered double compensation being received 
for Lifeline and Link-Up, improper filings for TLS support, overbilling of E-911 
fees, possible improper billing of late payment charges, erroneous information 
contained on monthly customer billing, business telephone numbers receiving 
Lifeline credits, lack of support to reconcile revenues to Form 497 and the PSC’s 
regulatory assessment fee return, and possible other improprieties which may be 
uncovered by s taffs  interrogatories and PODS, I believe that Vilaire no longer has 
the technical, financial, and managerial capability to provide CLEC service in the 
state of Florida. [VCI] has violated the terms and conditions upon which its 
CLEC certificate was granted, and has violated Commission rules and orders. 
(emphasis added.) 

Prosecutorial staff states that Issue 11 (see Attachment A) specifically requires us to 
make a finding whether VCI has “willfully violated any lawful ruie or order of the Commission, 
or provision of Chapter 364, F.S.” Therefore, requesting information that will allow us to 
consider whether VCI has accurately reported its annual revenue on the Commission’s RAF 
Form is clearly within the scope of this proceeding. 

VCI argues that prosecutorial staff has not properly informed VCI of “additional 
charges.” Prosecutonal staff notes that once protested, the PAA Order is no longer in effect. 
Consequently, staff signals its intent through the agreed-upon issues identified at the Issue 
Identification meeting. Furthermore, page 1 of the Order Establishing Procedure specifically 

*‘Abbott Laboratories v. Gardner, 387 US. 136, 148-149 (1967). 
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states that “[tlhe scope of this proceeding will be based upon these issues as well as other issues 
raised by the parties up to and during the Prehearing Conference, unless modified by the 
Commission.” 

3. Burdensome or Overly Broad Discovery Requests 

In its Motion, VCI asserts that prosecutorial staff did not notify VCI that it would be 
requesting all monthly bills since we granted ETC status to VCI. Prosecutorial staff disputes this 
assertion. Staff Witness Robert Casey is prepared to testify under oath or file an affidavit if we 
so require, that prosecutorial s ta f f s  intentions to request all monthly bills was clearly expressed 
to counsel for VCI at the Issue Identification meeting and that there was never an indication that 
the request would be limited to VCI’s billing of the 91 1 surcharge. Prosecutorial staff was not 
required to provide such notice, but chose to do so in order to provide as much advance notice as 
possible. 

VCI further argues that prosecutorial s taffs  request is not appropriately limited in scope. 
Prosecutorial staff is not aware of a better method to confirm the appropriateness of VCI’s 
billing as an ETC than by reviewing all bills issued by VCI since its designation as an ETC. The 
monthly bills will provide a comprehensive understanding of VCI’s operation as an ETC. 

Prosecutonal staff finds it ironic that in the same Motion where VCI complains that the 
Prehearing Officer should have waited for i t  to file its Response to prosecutorial s taffs  Motion 
to Compel, i t  also asserts that “it seems unlikely that Prosecutorial staff could effectively review 
and synthesize in time for the . . . hearing the information from each and every one of VCI’s 
thousands of bills issued over the 2-year period since VCI received ETC designation.’y2’ 
Members of prosecutorial staff review a significant number of documents and bills related to the 
provisioning of telecommunications services in Florida. Prosecutorial staff states that it was 
h l l y  aware that its request would yield thousands of bills and has already made preliminary 
plans to review those bills in preparation for the hearing. 

Prosecutorial staff disputes assertions made by Mr. Johnson in his Affidavit in Support of 
VCI’s Motion. Mr. Johnson states that the electronic billing was requested by prosecutorial staff 
in a “downloadable” format. In fact, prosecutonal staff simply offered to accept the bills in 
electronic format if available and easier for VCI. In addition, Mr. Johnson asserts that he hoped 
that “staff would agree to the production of a random sampling of bills” and that prosecutorial 
staff did not “disclose the possibility of reducing the scope” of discovery. In fact, VCI informed 
prosecutorial staff that it would not consider any electronic billing in lieu of paper records and 
did not inform prosecutonal staff of any technical difficulty in providing the bills in electronic 
format. VCI also notified prosecutorial staff that it would consider the possibility of a sampling 
of bills only i f  VCI could choose the bills to be provided. As discussed in the PAA Order, we 
have previously noted suspicious similarities in the sampling of 130 bills provided to our staff by 
VCI. Therefore, in good conscience, staff could not agree to allow VCI to determine the billing 
sample to be provided, 

’’ Motion for Reconsideration at 10. 
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Further, prosecutorial staff states that it incurred delays in receiving information from 
VCI’s local counsel in working toward resolution of this matter. Prosecutorial staff requested 
local counsel to set up a teleconference with its client so that the parties could fully discuss 
VCI’s Objections. Prosecutorial staff was h l ly  prepared to work towards an equitable resolution 
regarding the remaining data in dispute. However, prosecutorial staff was informed by local 
counsel that VCI’s corporate counsel did not feel that there was any reason to work with 
prosecutorial staff directly and that working with local counsel should be sufficient. 
Subsequently, in recognition of the need to receive VCI’s bills and responses to additional 
discovery requests in a timely manner, and VCI’s apparent reluctance to work with prosecutorial 
staff in good faith, prosecutorial staff filed its Motion to Compel to prevent further unreasonable 
delay. 

4. Privilege 

Prosecutorial staff argues that VCI erroneously asserts that we cannot inquire into the 
mechanics of VCI’s ,business relationships with its underlying carrier or other third parties, 
Prosecutorial staff states that VCI’s assertion is a gross misunderstanding of applicable Florida 
law. Pursuant to Section 364.183, F.S., - 

[tlhe [Clommission shall have access to all records of a telecommunications 
company that are reasonably necessary for the disposition of matters within the 
commission’s jurisdiction. The commission shall also have access to those records 
of a local exchange telecommunications company’s affiliated companies, 
including its parent company, that are reasonably necessary for the disposition of 
any matter conceming an affiliated transaction or a claim of anticompetitive 
behavior including claims of cross-subsidization and predatory pricing. The 
commission may require a telecommunications company to file records, reports or 
other data directly related to matters within the commission’s jurisdiction in the 
form specified by the commission and may require such company to retain such 
information for a designated period of time. 

The prosecutorial staff argues that we clearly have authority pursuant to section 364.1 83, F.S., to 
require VCI to provide any documents within our jurisdiction. It is not appropriate for VCI to 
allege that we lack jurisdiction in order to avoid responding to prosecutonal staffs discovery 
requests . 

VCI alleges that Interrogatory Nos. 11, 12, 13, and 33 and POD No. 9 are protected by 
the attorney work product doctrine/attomey-client privilege. Prosecutonal staff argues that 
section 90.502( l)(c), F.S. (Florida Rule of Evidence), defines the lawyer-client privilege as a 
confidential communication between lawyer and client that is not intended to be disclosed to 
third parties other than ( I )  those to whom disclosure is in furtherance of the rendition of legal 
services to the client and (2) those reasonably necessary for the transmission of the 
communication. VCI asserts that prosecutorial staff requests information that contains attorney- 
client information, or confidential communications made by an attorney in rendering legal 
services to a client. VCI hrther asserts that the information prosecutonal staff requests includes 
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fact work product, which is “information relating to a case and gathered in anticipation of 
litigation,” and opinion work product, or “the attorney’s mental impressions, conclusions, 
opinions and theories.” 

Prosecutorial staff argues that none of its discovery requests violate the attomey-client 
privilege or the attomey work product doctrine. Rather, prosecutorial staff requests information 
provided to “third parties,” specifically, USAC in the course of VCI’s business as an ETC, and 
information provided to the FCC. Prosecutorial staff hr ther  points out that VCI has failed to 
provide prosecutonal staff or this Commission with any description of the nature of the 
documents, communications or things not produced or disclosed, as required by Rule 
1.280(b)(5), Florida Rules of Civil Procedure. In fact, in its Objections, VCI does not even raise 
the attorney-client and/or attomey work-product privilege for Interrogatory Nos. 12, 13, or 33 
that i t  now adds as privileged in its Motion for Reconsideration. 

5 .  List of Customer Names 

In its Motion, VCI accuses prosecutorial staff of refusing to provide it with the 
identifying information for those customers not correctly billed and that such information should 
have been produced pursuant to VCI’s public records request. VCI further asserts that as a 
result, “it is unable to investigate Staff‘s allegations, clean the company’s name or alternatively 
substantiate the allegations.” Prosecutorial staff vigorously disputes this claim. Prosecutorial 
staff did, in fact, provide the list of customers contacted by Commission staff to VCI in a red 
confidential folder accompanyng V U ’ S  public records request. Moreover, prosecutorial staff 
argues that its concerns regarding VCI’s assessment of latc payment fees was not solely based on 
the customers contacted. Rather, they were triggered based on the observation that of the 130 
sample bills provided by VCI, every bill included a late payment fee. VCI is very well aware of 
this fact.22 Prosecutorial staff further argues that, in the interest of full cooperation and 
disclosure, staff faxed an additional copy of the list of customers contacted from VCI’s 130 
sample bills to local counsel around noon on May 2,2008. 

6. Duulicative Requests 

Regarding VCI’s claims that prosecutorial staff is in possession of certain material 
requested in POD Nos. 4, 5 ,  and 7 and Lnterrogatory Nos. 1 and 12, prosecutorial staff argues 
that i t  believed i t  necessary to request these materials and responses from VCI in anticipation of 
objections at hearing based on lack of proper authentication and/or hearsay. Prosecutorial staff 
wanted to ensure that the materials i t  intends to offer into evidence were comprehensive and 
accurate. Such matters may have been resolved if VCI would have consented to a conference 
call with prosecutorial staff to krther discuss VCI’s Objections. Prosecutorial staff states that 
VCI has made i t  abundantly clear in this proceeding that it intends to utilize any procedural OT 

evidentiary tool at its disposal in order to frustrate our consideration of this matter. 

See February 14, 2008, Agenda Conference, Item 4,  Transcript at 44. 22 - 
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D. Analysis and Ruling 

1. Analysis 

a. JurisdictiodNotice of Intent to Seek Relief 

VCI’s “notice of intent” to file a motion to dismiss in this proceeding in Federal District 
Court has nothing to do with whether the Prehearing Officer overlooked or failed to consider a 
point of fact or law in rendering the Discovery Order. VCI acknowledges that jurisdiction is an 
issue for resolution in this proceeding. As such, the Prehearing Officer made no mistake of fact 
or law by compelling discovery on the issue of our jurisdiction. 

b. lssuance of Discovery Order without Benefit of Response 

VCI argues that the Prehearing Officer erred by failing to provide VCI an opportunity to 
file a Response to the Motion to Compel in advance of issuing the Discovery Order. We 
disagree. There is no legal requirement for the Prehearing Officer to have articulated a 
“compelling reason” to issue the Discovery Order on an expedited basis. Rule 28-1 06.204(1), 
F.A.C., provides that parties may file a response in opposition to a written motion within seven 
days of service thereof, when time allows. We have found that this Rule “suggests that there is 
no right to a response time at all when time does not allow for one.”” The cases cited by VCI, 
Keys Citizens for Responsible Gov’t and M a ~ s e y , ~ ~  involve whether procedural due process was 
accorded to adequately apprise interested parties of the pendency of a government action. As 
such, they are inapplicable here. Rule 28-1 06.2 1 1, F.A.C., which is applicable, provides that the 
presiding officer may issue any orders necessary to effectuate discovery, prevent delay, and 
promote the just, speedy, and inexpensive determination of all aspects of the case. The 
Discovery Order at issue does just that. 

VCI’s reliance upon Rule 1.380(a), Florida Rules of Civil Procedure, in arguing that the 
Prehearing Officer erred in this instance is also misplaced. That rule provides that a party may 
apply for an order compelling discovery upon reasonable notice to other parties, which is 
precisely what the prosecutorial staff did here by serving a copy of the Motion to Compel on 
VCI. The Waters case that VCI relies upon in construing Rule 1.380 is also i n a p p l i ~ a b l e . ~ ~  In 
that case, the lower court ruled ex parte on a motion to compel. The petitioner did not attend the 
motion hearing because he claimed he did not receive notice thereof. The reviewing court found 
that ex parte orders compelling discovery may be entered pursuant to a specific local 17th 
Judicial Circuit rule only when certain conditions are met. The court found that otherwise, a 
motion may not be heard without proper notice.26 The local 17th Judicial Circuit rules are 

’’ Order No. PSC-04-1156-FOF-WS, at page 5 ,  issued November 22, 2004, in Docket Nos. 020896-WS and 
010503-WU, In re: Petition bv customers of Aloha Utilities. Inc. for deletion of portion of territory in Seven Springs 
area in Pasco County; and In re: Aodication for increase in water rates for Seven SDrings System in Pasco County 
bv Aloha Utilities. Inc. (denying a motion for reconsideration and finding that it was wi thn  the Prehearing Officer’s 
discretion to allow for a shortened response time in that instance). 
24 w, notes 4 and 5. 

‘‘ - Id. 
&xa, note 6. 25 
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inapplicable here. Moreover, in this case, the Motion for Reconsideration was considered at a 
duly noticed agenda conference at which parties were heard pursuant to our oral argument rule. 

c. Burdensome or Overly Broad Discoverv Requests 

VCI argues that the Prehearing Officer erred by assuming that any information, 
regardless of scope, burden, or relationship to the issues in the case, is discoverable unless the 
information is privileged. The Prehearing Officer does not make that assumption; VCI does. 
The Discovery Order acknowledges that this Commission has consistently recognized that 
discovery is proper and may be compelled if it is not privileged and is, or likely will lead to, 
relevant and admissible evidence. The Prehearing Officer did not find that the scope of 
discovery is so broad as to be entirely without bounds. VCI reads more into the language of the 
Discovery Order than what is there. 

VCI U h e r  argues that pursuant to Redland Co., discovery requests must be narrowly 
crafted to the issues of the case.*’ The underlying dispute in Redland Co. involved an alleged 
breach of certain provisions of a settlement agreement. The reviewing court found that the 
challenged order was overbroad because it required the production of documents for certain 
years prior to the execution of the settlement agreement, and required %e wholesale tumover of 
documents without regard to the issues framed by the alleged breaches of [the paragraphs of the 
settlement agreement that were at issue in the c a ~ e J . ~ ~ * ~  The Discovery Order at issue here does 
not compel VCI to respond to discovery requests that are outside the scope of the issues. Issue 11 
involves whether VCI has willfully violated any lawful Commission rule or order, or provision 
of Chapter 364. The discovery requests are tailored to address that issue, as well as the other 
issues identified by VCI and the prosecutonal staff. (See Attachment A) 

With respect to VCI’s remaining arguments that Interrogatory Nos. 2 and 32 and POD 
Nos. 1 and 10 are burdensome or overly broad because they are time-consuming and 
voluminous, VCI made those same arguments in its Objections. The Prehearing Officer 
considered VCI’s Objections in rendering the Discovery Order. In a motion for reconsideration, 
it is not appropriate to reargue matters that have already been con~idered.~’  VCI’s argument that 
it seems unlikely that prosecutonal staff could effectively review this information in time for the 
June 4, 2008, hearing underscores the necessity for the expedited issuance of the Discovery 
Order. 

VCI’s argument that Interrogatory Nos. 1 and 12 and POD Nos. 4, 5 ,  and 7 are unduly 
burdensome because VCI has already provided the information is without merit, Stating when 
and how VCI or third persons previously provided the information to staff would have been a 
proper response to discovery. Nor did VCI state that the infomation was previously provided to 
staff in its Objections. The Discovery Order does not compel the production of documents or 
information that VCI has already provided or that staff already has in its possession. Therefore, 

27 m, at note 8. 
2a - Id. 
29 w, at note 2. 
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the Prehearing Officer made no mistake of fact or law in the Discovery Order with respect to 
those discovery requests. 

d. Relevancy 

VCI argues that there is no rational basis for the discovery requested by Interrogatory 
Nos. 2,30, and 32 and POD Nos. 1 and 10 because VC? has admitted to overcharging customers 
the 911 surcharge and because VCI has not offered a vigorous defense to the 911 issue. 
Nevertheless, the appropriate refund amount for 91 1 customer overbilling is an issue in the case. 
See Attachment A, Issue 6. Therefore, the Prehearing Officer did not err in requiring VCI to 
provide this information over VCI’s Objections. 

With respect to VCI’s argument that prosecutorial staff should be ordered to produce 
identifying information about those customers it believes have been mischarged by VCI, as 
should have been done pursuant to V U ’ S  public records request, a motion for reconsideration of 
a Discovery Order that is silent on this Commission’s response to VCI’s public records request is 
not the proper way to resolve the matter. The Prehearing Officer did not address the matter of 
the public records request, and the Discovery Order contains no mistake of fact or law with 
respect to it. 

Regarding VCI’s argument that Interrogatory No. 6 and POD Nos. 8 and 10 concem 
VCI’s R4F and FTRI payments, which payments are not at issue in this proceeding, Issue 11 
involves whether VCI has willfully violated any lawful Commission rule or order, or provision 
of Chapter 364. The discovery requests address that issue, as well as the other issues identified 
by VCI and the prosecutorial staff. See Attachment A. The Discovery Order contains no 
mistake of fact or law with respect to those discovery requests. 

In its remaining arguments conceming relevancy and our jurisdiction to inquire into the 
details of VCI’s business relationship with third parties, VCI expands upon the same arguments 
i t  made in its Objections. The Prehearing Officer considered VCI’s Objections in rendering the 
Discovery Order. In a motion for reconsideration, it is not appropriate to reargue matters that 
have already been ~onsidered.~’  

e. Jurisdiction 

VCI argues that because we lack jurisdiction to take administrative action based upon 
Federal law, VCI’s compliance with Federal rules reaches beyond the scope of discovery. VCI 
expands upon the same arguments it made in its Objections on this point, and the Prehearing 
Officer considered these arguments in rendering the Discovery Order. In a motion for 
reconsideration, it is not appropriate to reargue matters that have already been con~idered .~’  

Further, VCI argues that i t  intends to seek resolution of the jurisdictional questions in 
Filing a court action is certainly within VCI’s rights. Federal Court prior to the hearing. 

&xa, note 2. 
Supra, note 2. 

30 

3 1  
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Nevertheless, it has nothing to do with whether the Prehearing Officer erred in rendering the 
Discovery Order. The extent of our jurisdiction in the matter is identified in the issues of the 
case. See Attachment A. 

f. Privilege 

VCI argues that Interrogatory Nos. 11-13 and 33 and POD No. 9 seek privileged 
documents and information. VCI made this same argument in its Objections, but only with 
respect to Interrogatory No. 11. Ln its Response, the prosecutorial staff disputes VCI’s assertions 
of privilege. This is a matter to be resolved by the Prehearing Officer. The Discovery Order at 
issue did not require VCI to divulge any information that VCI asserts is privileged, nor did the 
Prehearing Officer make any mistake of fact or law by requiring VCI to “describe the nature of 
the documents, communications or things not produced or disclosed,” as required by Rule 
1.280@)(5), Florida Rules of Civil Procedure. 

1 

2. Ruling 

For the foregoing reasons, VCI’s Motion for Reconsideration of Order No. PSC-08-0258- 
PCO-TX is denied. VCI has failed to identify a point of fact or law that the Prehearing Officer 
overlooked or failed to consider in rendering the Discovery Order. VCI shall submit its full and 
complete responses to S taf fs  First Set of Interrogatories (Nos. 1-38) and First Request for 
Production of Documents (Nos. 1-10) by the close of business on Friday, May 9,2008. 

It is, therefore 

ORDERED by the Florida Public Service Commission that Vilaire Communications, 
1nc.k Motion for Reconsideration of Order No. PSC-08-0258-PCO-TX is denied. It is further 

ORDERED that Vilaire Communications, Inc. shall submit its full and complete 
responses to Staffs  First Set of Interrogatories (Nos. 1-38) and First Request for Production of 
Documents (Nos. 1-10) by the close of business on Friday, May 9,2008. It is further 

ORDERED that this docket shall remain open. 
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By ORDER of the Florida Public Service Commission this 8th day of May, 2008. 

ANN COLE 
Commission Clerk 

( S  E A Z )  

RG 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Statutes, to notify parties of any administrative hearing or  judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 

8 

Mediation may be available on a case-by-case basis. If mediation is conducted, it does 
not affect a substantially interested person's right to a hearing. 

Any party adversely affected by this order, which is preliminary, procedural or 
intermediate in nature, may request judicial review by the Florida Supreme Court, in the case of 
an electric, gas or telephone utility, or the First District Court of Appeal, in the case of a water or 
wastewater utility. Judicial review of a preliminary, procedural or intermediate ruling or order is 
available if review of the finaI action will not provide an adequate remedy. Such review may be 
requested from the appropriate court, as described above, pursuant to Rule 9.100, Florida Rules 
of Appellate Procedure. 
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ATTACHMENT A 

Tentative List of Issues 

Is the PSC authorized to audit an ETC’s records for compliance with applicable Lifeline, 
Link-Up, and ETC statutes, rules, processes, procedures, and orders? 

1. 

2. Did VCI provide Lifeline service to its Florida customers using a combination of its own 
facilities and resale of another carrier’s services between June 2006 and November 2006? 

3.  Did VCI correctly report Link-Up and Lifeline lines on USAC’s Form 497 for 
reimbursement while operating as an ETC in Florida in accordance with applicable 
requirements ? 

4.(a) Does VCI provide toll limitation service to Lifeline customers using its own facilities? 

(b) If so, is VCI entitled to obtain reimbursement for incremental costs of TLS? 

(c) If yes, what is the appropriate mount of reimbursement? 

5. Were late payment charges correctly applied to VCI Florida customer bills? 

6, What is the appropriate refund amount for E-91 1 customer overbilling? 

7. Does the PSC have the authority to enforce an FCC statute, rule or order pertaining to 
ETC status, Lifeline, and Link-Up service? 

8.(a) Has VCI violated any FCC statute, rule or order pertaining to ETC status, or Lifeline and 
Link-Up service? 

(b) If so, what is the appropriate remedy or enforcement measure, if any? 

9.(a) Has VCI violated any PSC rule or order applicable to VCI pertaining to ETC status or 
Lifeline and Link-Up service? 

(b) If so, what is the appropriate remedy, if any? 

IO.(a)Does the Commission have authority to rescind VCI’s ETC status in the state of Florida? 

(b)If so, is i t  in the public interest, convenience, and necessity for VCI to maintain ETC 
status in the state of Florida? 

1 l.(a) Has VCI willfully violated any lawful rule or order of the Commission, or provision of 
Chapter 364? 

(b) If so, should VCI’s competitive local exchange company certificate be revoked? 
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ATTACHMENT B 

STAFF’S FIRST SET OF INTERROGATORIES TO VILAIRE 
COMMUNICATIONS. INC. lNOS. 1-38) 

INTERROGATORIES 

1) Please provide a definition of the term “resale”. 

2) For the following request, please refer to each monthly bill provided in Production Of 
Documents Request No. 1. 

a. Please list the date payment was received from the customer for that bill. If 
payment was not received, list the disconnection date, if any, for that customer. 

b. Please list how many monthly bills provided include a late payment charge? 

c. Please list how many monthly bills provided include an incorrect 91 1 fee? 

3) Please list the collection steps taken by VCI if a customer does not pay his monthly bill 
when due. 

4) Did VCI use AT&T Wholesale Local Platform (WLP) lines (formerly UNEs) to 
provision any customers from June 1, 2006, through November 30, 2006? If so, please 
list how many WLP lines were purchased each month. 

5 )  Please provide a spreadsheet showing by month the number of Wholesale Local Platform 
lines and the number of resale Lifeline lines VCI purchased from AT&T-Florida since 
becoming an ETC in Florida. 

6) Please provide a schedule showing all monthly payments made to AT&T Florida. For 
each month show the amount paid to AT&T, the date the payment was made, and the 
reconciliation with the PSC’s regulatory assessment form. 

7) Has VCI been receiving a $10.00 credit from AT&T for each Lifeline resale line 
purchased from AT&T? 

a. Has VCI filed for and received reimbursement of $10.00 from USAC for any 
resale Lifeline lines purchased from AT&T? 

8) Has VCI received a $23.00 credit from AT&T for Link-Up on Lifeline resale lines 
purchased from AT&T? 

a. Has VCI filed for and received reimbursement of $30.00 from USAC for any 
Link-Up for resale Lifeline lines purchased from A?‘&T? 
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9) When a VCI customer calls the 1-800 VCI number to obtain directory assistance, what 
database is used to provide the requested number? Please provide the name of the 
database provider and cost to VCI to use the database. VCI’s price list on file with the 
PSC shows a $2.00 per call charge for directory assistance. Is this information current? 

10)Does VCI claim pro rata amounts on USAC Florida Form 497 for Lifeline customers 
whose service is initiated during the month or whose service is disconnected during the 
month? If not, why not? 

1 1) Order FCC 07-148, released August 15, 2007, addressed duplicate USF reimbursements 
received by VCI and inaccurate Form 497 forms filed with USAC by VCI for the states 
of Oregon, Washington, and Minnesota. Has VCI returned excess reimbursements to 
USAC or filed revised Form 497 forms for any of these states? 

12)Has VCI refiled any Florida Form 497 forms with USAC, or reimbursed USAC for any 
disbursements for Florida to date? If so, were the duplicate number of Link-Up lines 
claimed by VCI and discovered in s taffs  audit corrected? 

13) Were any Florida Form 497s revised on June 15, 2007? If so, please describe what 
necessitated the revisions and what were they? 

14) Has VCI made any refbnds to Florida customers for excess E-91 1 fees collected? 

15)Does AT&T provide VCI with toll limitation service for each Lifeline resale customer at 
no charge to VCI? 

For Request Nos 16-27, please refer to VCI’s January 16, 2008, response to staff post-audit 
question number one. 

16)In its January 16, 2008, response, VCI asserts that its incremental cost of TLS is 
calculated using a non-recurring equipment cost of $803,900 and a recurring cost of 
$17,142.50 per month, Since receiving ETC disbursements fiom USAC in January 2004, 
VCI has received $7,839,139 in TLS reimbursements from USAC for all states. A 
$17,142.50 recurring cost per month for 38 months (Jan 2004-February 2008) totals 
$651,415, Adding the non-recurring equipment cost of $803,900 totals $1,455,315. 
Please explain what the remaining $6,383,824 received from USAC by VCI for TLS was 
used for. 

17) What is the physical location of all equipment listed in VCI’s response to staffs post- 
audit question number one and which VCI asserts is used exclusively for toll limitation 
service? 

18) Please define what the ESS-Phone switching system is and the functions it performs 
besides TLS? 
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19) Please define what the Inter-tel IP-Phone system is and the functions it performs besides 
TLS? 

20) Please define what the Mercom-Monitoring & recordingkomputer system is and the 
functions it performs besides TLS? 

21)Please define what a Main Computer router is and what functions it performs besides 
TLS? 

22) Please expIain the function of MPLS and how it is used to provide TLS. 

23) Please define what the MPLS routers are and what functions they perform besides TLS? 

24) Please define what the T-1s are and what functions they perform besides TLS? 

25) What other functions do the four personnel (identified in response to post-audit question 
number one) perform besides TLS functions? 

26) Please provide a spreadsheet showing the different allocation of TLS costs among each of 
the states where VCI is provided Lifeline service for the month of December 2007. 

27)In its January 16, 2008 response, VCI provided the monthly investment to be recouped 
and the total customers needed per month to meet the goal. Please provide a spreadsheet 
showing how these costs were broken down by each state which VCI had ETC status in 
and identify how many of the customers were served through Lifeline resale lines and 
how many were served through WLP lines. 

28) With regards to the AT&T toll restriction, which is provided to VCI for Lifeline 
customers, please respond to the following requests. 

a. Can a VCI Lifeline customer dial 41 l? If so, to whom is the customer connected? 

b. Can a VCI Lifeline customer dial O+? If so, to whom is the customer connected? 

c. Can a VCI Lifeline customer dial 0 and receive an operator? If so, is i t  an AT&T 
operator, VCI operator, or other? 

d. Please provide a spreadsheet showing the amount of AT&T 41 1 charges and the 
amount of AT&T toll connection charges incurred on Lifeline accounts in Florjda 
each month by VCI since becoming an ETC in Florida. 



. -  
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For following request, please refer to VCI’s January 16, 2008, response to staff post-audit 
question number three. 

29)In the January 16, 2008, response, VCI states that for December 2007, it invoiced 5,409 
total VCI customers and 4,912 Lifeline customers. Did VCI have a total of 10,321 
customers or a total of 5,409 customers and of those 4,912 were Lifeline customers? 

a. How many Lifeline customers did VCI have in December 2007 in all states where 
VCI is providing service? 

For the following request, please refer to VCI’s January 16, 2008, response to staff post-audit 
question number four. 

30)In response to post-audit question number four, VCI states that it had overcharged the 
E91 1 fee on 17,817 access lines from August 2006 through January 2008. Payments to 
Florida Telecommunications Relay, Inc. from August 2006 through November 2007 
show a total of 49,917 lines (not including September 2007 where no filing was made). 
Also, from June 2006 through November 2007, VCI claimed 77,188 lines on the Florida 
Form 497s filed with USAC. Please explain the discrepancies in the line numbers. 

31) Has VCI claimed or received reimbursement from USAC for any Lifeline customers who 
did not have an active access line? If so, please explain why. 

32)Please provide a spreadsheet showing for the time period June of 2006 through March 
2008 (by month) the number of VCI Florida customers on the first of each month, the 
number of customers added each month and the number of customers disconnected each 
month since becoming an ETC in Florida. Also note whether or not these customers 
were Lifeline customers. 

33)Has VCI requested copies of VCI information which was provided to the PSC under 
subpoena from AT&T? If so, please describe when? If it was requested from AT&T, 
when did VCI receive the information? 

34) Please provide a spreadsheet showing all employees on VCI’s payroll, their job functions, 
and the location of thejr workplace, If sub-contractors are used to provide services, 
provide the name of the sub-contractor, the amount paid to the sub-contractor in 2007, 
and job functions they perform on behalf of VCI. 

35) Please provide a spreadsheet showing: 

a. all states in which VCI has applied for ETC status; 
b. the date in which ETC status was approved if i t  was granted; 
c. which states VCI withdrew its request for ETC status and the reason why; 
d. which states VCI withdrew its ETC status and the reason why; 
e. which states where VCI has ETC petitions pending. 
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36)What is the present status of the FCC’s Notice of Apparent Liability for Forfeiture and 
Order (FCC 07- 148, released August 1 5 ,  2007)? 

For the following request please refer to page 11, lines 2-3 of the February 12, 2008 agenda 
conference Item 4 transcript. 

37) At the February 12, 2008 agenda conference, Mr. Johnson stated that “we do believe we 
have some wrongdoing.” Describe what “wrongdoing” Mr. Johnson was speaking of. 

For the following request please refer to page 41, lines 7-9 of the February 12, 2008 agenda 
conference Item 4 transcript. 

38)At  the February 12, 2008 agenda conference, Mr. Johnson stated that “...we bill no 
different than any of the other wireless carriers there. The billing system we developed 
comes from a Verizon, or AT&T.” Please explain to what Mr. Johnson is refemng. 

For the following request please refer to page 41, fines 15-21 of the February 12, 2008 agenda 
conference Item 4 transcript. 

39) At the February 12,2008 agenda, Mr. Johnson stated that: 

“We are in a one-year contract, one-year agreement with every customer based 
on the FCC’s rules, and we are not allowed to collect early on any of those 
customers until the year is up. So every single month whether the line is active 
or not, which there’s no rules in the FCC rules that says the line has to be 
active. Every month they get a connection fee. 

Has VCI claimed Lifeline reimbursement from USAC for any VCI customers who have 
signed a contract, but have no active service? If so, list the customers and any money 
claimed for reimbursement. 

LEE ENG TAN 
Senior Attorney 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6185 
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STAFF'S FIRST SET OF PRODUCTION OF DOCUMENTS TO VILAIRE 
COMMUNICATIONS, INC. (NOS. 1 - 10) 

1) Please provide copies of all monthly bills for each VCI Florida customer since becoming 
an ETC in Florida. 

2) Please provide invoices and proof of payment for all equipment asserted to be used 
exclusively for TLS (see post-audit response to question number one). If it is not shown 
on the invoice, list the brand and model number of each piece of equipment listed in 
response to staff post-audit question number one regarding TLS. 

3) Please provide copies of all AT&T-Florida billing to VCI for from June 2006 through 
March 2008, since becoming an ETC in Florida. 

4) Please provide invoices for all Lifeline advertising contracted and paid for in the state of 
Florida since becoming an ETC in Florida. 

S) Please provide copies of all Form 497 forms filed with the Universal Service 
Administrative Company for Florida since becoming an ETC in Florida. 

6) Please provide copies of any contracts between VCI and Lifeline customers, and any VCI 
contracts between VCI and non-Lifeline customers 

7 )  Please provide any contracts or agreements from June 2006 through March 2008 with 
any vendors, agents or other parties that have supplied or are presently supplying 
equipment or services to VCI in or for the state of Florida. 

8) Please provide VCI Florida corporate income tax returns for 2006 and 2007 

9) Provide copies of VCI's June 13, 2007, June 21, 2007, and July 12, 2007 responses 
furnished to the FCC in response to the FCC Letters of Inquiry referenced in Order No. 
FCC 07-148 (7 IO), released August 15,2007, along with any other correspondence with 
the FCC regarding the allegations against VCI included in FCC 07- 148. 

10)Please provide copies of all FTRI payments and remittance forms for the Florida relay 
surcharge From June 2006 through March 2008. 

_L--_L-- 

LEE ENG TAN 
Staff Counsel 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tal 1 ahassee, FL 3 23 99-08 S 0 
(850) 413-6185 





Via Electronic Msil 

May 5,2008 

Florida Public Service Coiimissjon 
2540 Shumard Oak Blvtl. 
Tallahassee, Florida 32399 

Re: Docket No. 080065-TX - Motion to Dismiss Proceeding for Lack of Subject Matter 
Jurisdiction or in the alternative to Abate Proceedings Pending Federal District Court 
Decision on Subject Matter Jurisdiction ("Motion to Dismiss") 

SirMadain: 

Attached for filing in Docket No. 080065-TX is Vilaire Communjcations, Inc.'s Motion to 
Disiniss filed pursuant to 28-106-204(1) F.A.C. and a Motion €or Oral Argument. Electronic 
copies of these documents also have been served upon the individuals listed on the service lists 
attached to these documents. 

As jurisdiction is a threshold matter in this case, VCI respectfdly submits that the Commission 
may not rule on VCI's pending motion for reconsideration of the Commission's discovery order 
until it bas investigated this matter. Before the Comniission can rule on what documents and 
infomiation the parties must provide pursuant to the discovery phase of this proceeding, it n u s t  
be determined if, or to what extent, the Conmission has juiisdiction over the issues to be 
adjudicated therein. Further, VCI respectfully submits that irreparable harm will ~esul t  if the 
Commission orders VCI to submit docuinents and information on matters outside of the 
Commission's jurisdiction. 

Sincerely, . . - -: r;; 
. .  , 

, , . : , ?  . .  

_.- 
A- x 
0 

'? 
0 cn a 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation of Vilairel DOCKET NO. 080065-TX 
Communications, 1nc.k eligible 
telecommunications carrier status and DATED: May 5, 2008 
competitive local exchange company 
certificate status in the State of Florida. 

VILAIRE COMMUNICATIONS. INC.’S MOTION TO DISMISS PROCEEDING FOR 
LACK OF SUBJECT MATTER JURISDICTION OR 

IN TEE ALTERNATIVE. TO ABATE PROCEEDLNGS PENDING FEDERAL 
DISTRICT COURT DECISION ON SUBJECT MATTER JURISDICTION 

Comes now, VCI Company, doing business in Florida as Vilaire 

Conununications, Inc. (“VCI”), and, pursuant to Rule 28- 106-204( l),  moves the Florida 

Public Service Conmission for an order dismissing this proceeding for lack of subject 

matter jurisdiction. Should the Coiimission choose not to dismiss this case, VCl iiioves 

this Conmission for an order abating this proceeding pending the Federal District Court’s 

decision regarding the Commission’s jurisdiction to hear the subject matter of this 

proceeding. 

1. EXECUTIVE SUMMARY 

This proceeding aiises out of Staffs interpretation and construal of the results of 

the Commission’s audit of V U ’ S  administration if the Likline and Link-Up program 

conducted between September and November 2006 and of responses to addilional 

requests for information submitted by to Commission stalf (“Staff”) by VCI posl-audit. 

In January, 2008, Staff recoiiunencled that the Coiniiiission take punitive action against 

VCI for alleged violations of federal law, federal rules, state slatiites and Commission 
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rules’, which recoinmendation was iueinoridized in the Commission’s Notice of 

Proposed Agency Action issued February 13, 2008. The Coniinission seeks to rescind 

VCI’s status as an Eligible Teleconiriiiinications Canier and caiicel its certificate to 

provide local exchslnge service as a competitive local telecommunications carrier 

((‘CLEC Certificate”)’ on the basis of alleged violations of federal law and FCC rules 

governing ETCs. VCI protested the PAA Order and requested a hearing to resolve 

disputed issues of fact.3 

The overarching issues in this case are 1 )  whether the Coinmission has the subject 

matter jurisdiction t o  disqualify VCI from participating in the federal universal service 

program and cancel VCI’s CLEC Certificate based on alleged violations of the 

Comnunications Act of 1934, as amended (the “Act”) and the FCC’s ETC rules; 2) 

whether the Coiimmission has the subject matter jurisdiction to disqualify VCI from 

participating in the federal universal service program and to cancel VCI’s CLEC 

Certificate for alleged violations of the Florida law and Conmission rules pertaining to 

univcrsal service. In this proceeding, the Comniission seeks to adjudicate issues 

regarding arid compel discovery with respect to VCI’s operations‘ as an ETC.’ 

I Among the rules and statutes cited in the Commission’s order are: 47 C.F.R. 
54.201(i), 
1934, RS ainendecl (the “Act”). 

competitive locill exclinnge carrier certificate status i n  the Slate o f  Florida, Docket No. 080065-TX, Order. 
No. PSC-08-0090-PAA-TX (“PAA Older”), issued February 13, 2008. ’ Vilaire Corntnutiications, Inc.’s Protest of‘ Proposed Agency Action Order No. PSC-08-0090-PAA-TX 
Issued February 13, 2008 ant1 Jktition For Fornial Hearing, filed March 5 ,  2008. 

VCl’s openlioris as an ETC are operational duties VCI has with respect to its offering of  Lifeline and 
Link-Up service ptirsuant to the Act nnd the FCC’s universal service rules. Its operations as an ETC 
encompass the iiietliocl by which i t  provides Lifeline and Licik Up service to eligible Florida constimers and 
repoitirig to the Universal Service Administrative Company (“USA@.) to obtain reimbursement for 
revenues foregone in providing Lifeline and Link-Up service. VCI is required to report using FCC form 
497’s solely pursuant to federal rules to obtain reiinburseinent f iom the federal universal service fund. The 
Florida Legislatiire l i as  not eiiacted law creating a Florida state universal service fund. 

54.201(d)(l), 47 C.F.R. $ 
364.10(2)(b), F.S., 47 C.F.R. $ S4.201(c) and Sectioii 214(e) of the Teleconiiniiiiications Act o f  

In re: Investigation of Vilaire Cotnniunicatioiis. Inc.’s eligible teleconimttnicatioiis cot.i.icr status nncl 

4 
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Of immediate import is the Commission’s Motion to Compel VCI to coniply with 

discovery requests pertaining solely to VU’S operations as an ETC under the federal 

universal sewice program. These discovery requests seek, inter alia., copies of VCI’s 

FCC F o r m  497 aid infoiination regarding the company’s methods of reporting data on 

those Foiiiis 497, documents aid information regarding VCT’s provision of toll limitation 

service under the FCC’s universal service rules, copies of documents certifying that 

VCI’s customers are eligible for the federal universal sewicc program, information as to 

tlie number of Lifeline and Link-Up customers served a i d  the method of delivery of locd 

sei-vice to those customers, a id  informatioil regarding VCI’s private business relationship 

with ATT-Florida with respect to the provision of Lifeline and Link-Up service. 

VCI has filed a Motion for Reconsideration of the Commission’s order 

compelling discovery on these matters. However, this Commission caimot tule on the 

Motion for Reconsideration, nor can Staff depose VCI’s witness with respect to tlie 

Universal Service issues, until the Comniission has deteriiiined its jurisdiction to consider 

S Order Establishing Procedure in Docket No, 080065-TX, Order No. PSC-08-0194-PCO-TX, issued 
March 26, 2008 (“Procedural Order”), lists the followi~ig issues to be adjudicated with respect to VCl’s 
operations as nn ETC (“the Universal Service Issues”): 

I .  

2.  

3.  

4.(n) 

I s  the PSC authorized to audit an ETC’s records for compliance with applicable Lifeline, Link-Up, 
and ETC statutes, rules, processes, procedures, and orders? 
Did VCI provide Lifeline service to its Florida ciistoiiiers using a combination of its own fflcilities 
and resale ofanother carrier’s services between June 2006 and November 20061 
Did VCI correctly report Link-Up and Lifeline lines on USAC’s Form 497 for reiiiibursenient 
while operating as an ETC in  Florida in accordnnce with applicable requirements? 
Does VCI provide toll limitation service to LiFeline customers using its own fncilities? 

(b) Ifso, is VCI entitled to obtain reimbursement for incremental costs of TLS? 
(c) If yes, what is the appropriate amoiint of reimbursemeat7 

5 .  

641) 

(b) 
7(a) 

Does the PSC have the authority to enforce an FCC statute, rule or order pertnining to E‘rC stntus, 

tlas VCI violnlecl any FCC statute, rule or order pertaining to ETC status, or Lifeline and Link-Up 
service? 
I fso,  what i s  the appropriate reinedy or enforcement measure, i f  any? 
Has  VCI violated ally PSC rule or order Rpplicable to VCI pertaining to ETC status or Lifeline and 
Link-Up service? 

(b) Ifso, what i s  the appropriate reniedy, i f  any? 

Lifeline, and Link-Up service? 
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these matters. Were VCI to be ordered to comply with the Commission’s discovery 

requests prior to the determination of subject matter jurisdiction, VCI would be 

irreparably haniied. As the Florida Appellate Court stated in Redland, if discovery is 

wrongfiilIy granted, the coinplaiiiiiig party is beyond relief as it has no adequate remedy 

on appeal. The Redland, Co., Inc. v. Atlantic Civil, Inc., 961 So. 2d 1004, 100.5 (Fla. App. 

2007). 

Upon a review of relevant law and regulations, as set forth below, VCI concludes 

that by its actions, the Cormiiission has assumed authority not delegated either by the 

United States Congress under the Act, by the Florida state legislature under Florida law, 

or otherwise authorized by law. Thus, the Commission lacks jurisdiction over the issues 

of this case regarding the Universal Service Issues and should dismiss this case as to 

those matters. 

If the Commission should decline to dismiss these proceedings as to the Universal 

Service Issues, VCI will file a complaint in Federal District Court for the Northern 

District of Florida requesting the court to adjudicate this issue. Accordingly, the 

Commission should abate this proceeding until the Federal District Court issues a ruling 

on the Coniiaission’s assuiiiption of jurisdiction over the Universal Service issues, 

11. BACKGROUND 

VCI holds Competitive Local Exchange Cairier (“CLEC”) Certificate No. 861 1 

and was designated an Eligible Telecon~municalions Canier by the Coinmission 011 May 

22, 2006 in Docket No. 060144-TX. The coinpany provides local exchange service to 

Lifeline and Link-Up eligible Florida CoiisLimers, in  accordance with federal law and 

Federal Comniuiucatioii Conmission rules, in the service mea of Bell South 
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Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T Southeast Florida 

(“AT&T”). 

The Lifeline program clarifies the Federal Conmimications Conmission’s 

(“FCC”) and the states’ convliitmeiits to making local exchange service universally 

available to consuiiiers and is codified at Section 254 of the Communications Acl 01 

1934, as amended. Lifeline service fiirthers the FCC’s policy that consumers throughout 

the United States, including low-income consumers, have access to comparable 

telecoinmunications and infonnation services at affordable rates, The Lifeline program 

requires that carriers designated as ETCs provide discounted local exchange service to 

consumers who participate in Lifeline eligible programs, such as food stanips, Section 8 

mid LIHEAP, and provide qualified consumers with a discount off of the carrier’s service 

connection fee. 

As an ETC, VCI passes through to eligible consumers the FCC mandated 

discounts off of local exchange service and the connection fee. VCI also is eligible to 

obtain reiinburseinent, pursuant to the FCC’s niles, for revenues forgone in seivice 

Lifeline and Link-Up eligible consumers from the Universal Service Adiiiinistiative 

Company (“USAC”), which administers the federal programs. VCI reports its foregone 

revenues on B monthly basis to the USAC on FCC Forms 497. VCI provides only 

Lifeline and Link-Up service and thus obtains reimbursement fiom the Low-Income 

Division of the USAC. 

administered by the USAC. 

VCI does not participate in  the High-Cost funding program 

This case arises from a Lifeline audit conducted by the Florida Public Service 

Conmission staff (“Staff’) bctwcen Seplember and Nuvcmber 2007, culminating in an 
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auditor's report issued November 19, 2007. VCI questioned the Staff regarding the 

Conmission's authority to audit the Lifeline program as early as September 2007, but did 

not pursue the issue at that time in the interest of maintaining an aiiiicable working 

relationship with Staff. It is VCI's understanding that, based on the audit findings, 

information obtained from both VCI and AT&T after the audit, and possibly other 

sources,6 Staff formally presented its allegations and recommended penalties to the 

Commission, asking the Commission to initiate compliance proceedings against VCI. 

The Commission accepted Staffs recoiimendation, and memorialized its decision in 

Order No. PSC-08-0090-PAA-TX, issued February 13, 2008. Thereafter, VCI timely 

filed its Protest of Proposed Agency Action and Petition for Formal Hearing on March 5 ,  

2008, pursuant to which this matter has been set for a Section 120.57, Florida Statutes, 

hearing. In accordance with the requirements of Cherry Communicnfions, Inc. 1'. 

Denson, 652 So. 2d 803 (Fla. 1995), the Staff assigned to this case have now been 

bifurcated into Prosecutorial Staff and Advisory Staff. 

In furtherance of the anticipated hearing schedule, the Prosecutorial Staff 

conducted an Issues Identification meeting in  which VCI participated, as did Advisory 

Staff. During that meeting, the two parties to this proceeding, Prosecutorial Staff and 

VCI, reached an accord regarding the wording of the specific issues to be addressed in 

this proceeding. The Prelieai,ing Officer subsequeiitly issued the Order Establishing 

Procedure on March 26, 2008, w h i c h  accepted those issues ancl set forth the procediiral 

requirements and filing dates for this proceeding. 

Thereafter, Staff served VCI with Interrogatories and Requests for Production of 

On February 2, 2008, VCI filed a public records request seeking production of, in sum, a l l  doctimetits 
regarding complainls by Florida coiritiniers against VCI, all documents relied upon by Staff in making its 
allegations in the recoinmendation, and all documents by and between Staff and thircl-parties. 
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Documents ((‘Discovery Requests”) on March 31, 2008, to which VCI filed tiniely 

objections and responses (“Discovery Responses”). Staff then filed a Motion to Conipel 

(“Motion”) on April 22, 2008, seeking to have discovery compelled by April 30. Order 

No. PSC-08-0258-PCO-TX was issued on April 25, 2008, before VCI was able to 

provide its Respoiise to the Motion. 

On May 2, 2008 VCI filed its Motion for Reconsideration, respectfully suggesting 

that Order No. PSC-08-0258-PCO-TI‘ must be reconsidered, because it is based upon 

factual inaccuracies, as well as inistakes regarding the application of Florida law. Before 

this case can move forward, indeed before the Commission can rule on VCI’s Motion for 

Reconsideration of the Coi~znlission’s Order regarding discovery, the Commission’s 

jurisdiction over these matters must be determined. 

111. STANDARD FOR MOTION TO DISMISS 

A motion to dismiss for lack of subject matter jurisdiction may be brougbt at wiy 

time. Fl. R. Chi. P 1.140(6). Where, as here, a motion to disniiss questions the 

Commission’s authority to hear the subject inatter of a case, the Coinmission must 

detenuine whether it has subject matter jurisdiction regardless of whether the allegations 

in a complaint are facially ~ o r r e c t . ~  If a motion to disniiss for lack of subject matter 

jurisdiction does not impljcate the inerits of a cause of action, a court must satisfy itself 

that i t  has the power to hear the case. Gnrcia, MD. i).Copernhmvr, Bell d Associcrtes, 

Ado. ’s, 104 F3d 1256, 1261 (11‘” Cir. 1997). Neither the truthfulness of allegations nor 

the existence of clisputed facts are relevant to an adjudicatory body’s evaluation of 

whether it has subject mfltter jurisdiction. id. 

’ See. In m: Reqiiesl,  for wbi l rnf ion concernrng coniplciint of BellSoirtl7 7i.lecorr~iiiiinic0tio~~~, Jnc. flgfli17sf 
Supra Trleco~17rririii1co~ion.r n ~ d  / ~ f o m a t i o n  Sy.stcms, Inc. .for resalrrlioi? of billij7g disputes, Docker No. 
00 I097-TP, Order No. PSC-02-0484-FOF-TP issued April 8, 2002. 
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I t  is well settled that the Coiimission must possess jurisdiction over the parties as 

well as the subject matter. Keena v. Keenn, 245 So. 2d 665, 666 (Fla. Dist.Ct. App. 

1971. Subject iiiatter jurisdiction arises by virtue of law only; it is conferred by 

consti thxi or statute and cannot be created by waiver or acquiescence. Jesse v. Slnle, 

71 1 So. 2d 1179, 1180 (Fla. 2’Id Dist. Ct. App. 1998. Subject matter jurisdiction is the 

power to heas and determine a cause. F h .  Power di Light Co. 11. Canal Atrth., 423 So. 2d 

421, 424 (Fla. App. 5th Dist. 1982). A complaint is properly dismissed if the 

Coiivnissioii is asked to address matters over which it has no jurisdiction or if it seeks 

relief that the Commission is not authorized to grant. Set, Order Nu. PSC 01-02178- 

FOF- TP. 

IV. ARGUMENT 

A. NEITHER THE UNITED STATES CONGRESS NOR THE FCC CAN 
CONFER JURISDICTION UPON THE COMMISSION TO 
ADMINISTER THE FEDERAL UNIVERSAL SERVICE PROGRAM. 
THIS COMMISSION IS WITHOUT SUBJECT MATTER 
JURISDICTION UNDER FEDERAL LAW TO ADJUDICATE THE 
UNIVERSAL SERVICE ISSUES AND SHOULD DISMISS THIS 
CASE. 

The Coiiiniission submits that in addition to the authority to designate ETCs, state 

coilmissions also “possess the authority to rescind ETC designatioils for failure of an 

ETC to comply with the requirements of Section 2.14(e) of the Telecoiimiunications Act 

or any other conditions imposecl by the state.”* However, the United States Congress 

c c n o t  neither confer jurisdiction upoii nor require the Commission to adjudicate federal 

law pertaining to the I‘ecleral universal service program. Congress iilso cannot confer 

jurisdiction upoii or require a state coiiuiiission to apply the provisions of federal law or 

PAA Order, P. 8 ,  citing 0 1  [he h.la[ret* of Federal-Smta Joint Bonr’d on U n i v e r d  Setsvice, CC Docket NO. 
96-45, Released March 17, 2005, FCC 05-46 (1 7 1-72) (“March 2005 Order”) as authority therefor. 
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the FCC’s universal service rules upon state regulated carriers. The Coiidssion obtains 

its powers and duties solely froin the Florida Legislature pursuant to statute. Further the 

FCC has no authority to nrbddegnre duties and obligations conferred to it by Congress to 

any state commission. The upshot is that this Conmission has no authority with respect 

to the ETCs or federal universal service find other than that which the Florida 

Legislature has conferred upon it. Thus the Commission has no jurisdiction pursuant to 

the Act or FCC Orders to apply federal law as to or the FCC’s federal universal service 

rules against VCI. 

1. Conness Did Not Specify a Role for State Coiniiiissions with ResDect to 
ETCs other than Desknation thereof aiid Permitting ETCs to Relinquish 
Their Designations. 

a. In the Act, a State Commission’s Pr in iw Role is to Designate 
EI‘Cs. State Commissions Also Mav Perinit ETCs to Relinquish 
their Designations. Regardless of the Act’s Drovisions, Congress 
Cannot Constitutionally Mandate State Coilmissions to Do 
Anything. 

47 USC Section 214(e)(2) sets forth a state commission’s primary 

responsibility with respect to universal service, namely designation of ETCs: 

... A State conimission shall upon its own motion or upon 
request designate a comiion carrier that meets the 
requirements of paragraph (1) as an eligible 
telecoiTuiiiinications carrier for a service area designated by 
the State comniission. Upon request and consistent with the 
public interest, convenience, and necessity, the State 
commission may, in tlie cnse of an area served by a rural 
telephone conipany, and shall, in the case of all other areas, 
designate more than one common carrier as ai1 eligible 
telecommunications carrier for a service area designated by 
the State commission, so long as each additional requesting 
carrier meets the tequirements of paragraph (1). I .. 

The Act also provides for a state conunission to permit mi ETC to relinquish its 

designation under 47 U.S.C. 214(e)(4). 
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It is also true that Section 254(f) of the Act permits states to “adopt regulations 

not inconsistent with the [FCC’s] rules to preserve a id  advance universal service,” 

determine the method by which interstate teleconm~uiications carriers will contribute to 

the preservation and eilhancenient of universal service, and adopt regulations to preserve 

and advance universal services within that state. 47 U.S.C. 5 254 (0. 
However, both the FCC and Federal Courts have coiistriied Section 254(f) to 

apply to regulations proinulgated by states for state universal service fiinding 

mechanisms only. For example, the FCC found CMRS providers required to contribute 

to state universal service support mechanisms pursuant to Section 254(f)  of the Act. In 

the matter of Petilion qf Pittencrieff Communicntions, Inc. for Declaratory Ruling 

Regarcliijg Preemption of the Texcis Public Utility Regtilatory Act oJ 1995, 13 FCC Rcd 

1735, 1737 (FCC 1997). The FCC further found that Section 254(f) merely imposes an 

obligatioii on carriers wjthin a state to contribute if the state establishes universal service 

progsms. In the Mailer of Federal-State Joint Board an Universal Service; High-Cost 

Universal Service Stpporf, 20 FCC Rcd 1973 1, 19739 (FCC 2005). 

Federal Courts agree with the FCC’s interpretation of the language in Section 

254(f). See Sprint Spectrum, L.P. v. State Corp. Comm‘n, 149 F.3d 1058, 1061 (10th Cir. 

1998) (Section 254(f) empowers states to require telecommunications carriers that 

provide intrastate services to contribute financially to state universal service 

~nechanisnis); WWC Holding Co. v. Sopkin, 488 F.3d 1262, 1271 (10th Cir. Colo. 2007) 

(Section 254(f) authorizes a state to create its own universal service standards only to the 

extent that a state is providing state ftinding to meet those standards.) 
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The Act, then, does not provide for or contemplate duties for state 

commissions with respect to ETCs post-designatioii.9 Congress could have prescribed a 

IaTger role for state commissions with respect to universal service, but did not.” Further, 

under the statutory construction maxim of expressio unis est exclusion nlterius, it may be 

presumed that Congress intended to limit a state coiimission’s role with respect to 

universal service. 

b. Conrrress’ Mandate that State Coinmissions Designate ETCs is 
Uiiconstitutional. The Commission Cannot Derive Authoiitv to 
Repulate ETCs from Conmess’s Conmand to Designate ETCs. 

Furthermore, Congress was without constitutional authority to 

compel state commissions to take any action with respect to any provisions of the Act. 

Simply put, the Federal Government cannot commandeer Florida’s legislative processes 

by compelling it “to enact or administer a federal regulatoiy progsaimi.” New York v. 

Unifed States, 505 U.S. 144, 188 (1992). Moreover, “Congress cannot circumvent that 

prohibition by conscripting the State’s officers directly.” Prinfz Y. United States, 521 

U.S. 898,935 (1997). The Supreme Court explained: 

The Federal Government inay neither issue directives requiring the States 
to address particular problems, nor conimand the State’s officers, or those 
of their political subdivisions, to administer or enforce B federal regulatory 
prograni. It matters not that whether policymaking is involved, and no 
case-by-case weighing of the burdens or benefits is necessary; such 
commands are fundaillentally incompatible with our constitutional system 

Siiiiilarly, the FCC’S universal service rules CIO not provicle for action 011 a state coinmission’s part, other 
than designation or relinqiiishment, for a carrier seeking low inconie funding. 47 C.F.R. 4 54.3 13(a) 
provides that states must certify to tlie administrator that a recipient of  high-cnst Funding is using that 
support for tlie purposes it is intended. Certification of low-income providers is unnecessary. The FCC tias 
determined that a Lifeline provider iiscs illliversol service support for the purpose i t  was inteoded when that 
carrier passes through discounts to its Lifelirie eligible customers. / / I  the Muitei. of Fcc/et.ul-Slcrre Join/ 
Boord 011 Uniw.snl Service; Petition of TrctcFonc Wireless, fiic. for Foi?mv*oiice j w n  47 U.S. C. 0 
214(e)(I){A) m?d*7 C.F.R. 9 54.20l(i), 20 FCC Rcd 15095, 15105-15106 (FCC 2005). 

Compare Sections 251, 2 5 2 ,  and 271 of the Act, in wliich Congress prescribed a larger role for state I O  

coniiii issions. 
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of dual sovereignty. Id. 

By commanding that the Coinmission “shall” designate the ETCs that will be 

eligible to receive specific federal universal service support, see 47 U.S.C. $5  214(e)(2) 

and 254(e), Congress crossed tlie constitutional separation of powers by conmanding 

state commissions to act with respect to the federal universal service program. See 

Petersbiirg Cellular Pnrtnership Y. Bd. ofStpervisors o f  Nottoway County, 205 F.3d 688, 

701-05 (4‘” Ch. 2005). Tllis Comniission derived no authority from Congress’s 

unconstitutional act of ordering state conlrnissions to designate ETCs. 

c. The FCC Cannot Presume Authority Not Provided in the Act or 
Subdelegate Authority Delegated to i t  bv Conmess to Third- 
Parties, Such as State Comniissions. 

1. FCC Orders Opining that States Have Authority to Rescind 
ETC Designations Have No Basis in Law, The FCC Itself 
Has No Authority to Rescind ETC Desimations. 

To Commission also is mistaken to the extent that it relies 

on FCC orders for authority to rescind or revoke ETC designations. A review of FCC 

decisions reveals that the Conmission h a  misconstrued language in FCC decisions or 

that tlie FCC itself fails to bolster its pronouncements with relevant cites to the Act. In 

fact, Congress did not authorize the FCC to revoke or rescind ETC designations in the 

Act. Federal law provides that the FCC cannot subdelegate its Authority to third parties. 

Beyond that, the FCC certainly caimot delegate to state commissions authority Congress 

did not confer in the Act, and the Act does not provide the FCC with authority to revoke 

or rescind ETC designations. 

For example, Robert Casey, in his testimony, cites to tlie 

FCC’s March 17, 2005 Order at para. 60 for the proposition that, “[tllie FCC has stated 
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that states exercising jurisdiction over ETC proceedings should apply requirements in a 

manner that will best promote the universal service goals found in Section 254(b) of the 

Telecommunications Act of 1996 (Act).” In the Matter of Federal-State Joint Boord on 

Universal Service, 20 FCC Rcd 6371, 6397 (FCC ZOOS), Para. 60 (“the March 17, 2005 

Order”). The Coinmission’s reliance on this order is misplaced because the order was 

issued based on the Joint Board’s order making recomiiicndations on the ETC 

designstiori process and the FCC’s rules regarding high-cost support. Id. at 6375, para. 9. 

Upon review of the March 17,2005 Order, it becomes clear that where the 

order references “states exercising jurisdiction over these proceedings,” the proceedings 

referenced arc state ETC designation proceedings. Further, the “requirements” to be 

Applied are the ETC designntion requirenients the FCC permits states to adopt pursuant to 

the March 17, 2005 Order. As the FCC states in the Much 17, 2005 Order at para. 58: 

“We encourage state commissions to require all ETC applicants over which they have 

jurisdiction to meet the same conditions and to conduct the same public interest analysis 

outlined in this Report and Order.” In the March 17, 2005 Order at para. 59, the FCC 

further clarifies, “, . ,we encourage state coiiiinissions to consider the requireinents 

adopted in this Report and Order when examining whether the state should designate a 

carrier as mi ETC.” Finally, i t  also becomes clear that the stales are to apply the universal 

service principles enumerated in 47 U.S.C. 4 254(b) with respect to ETC designations 

only. 

With respect to revocation of ETC designations, the March 17,2005 Order 

references the Joint Board’s statement that “state commissions possess tbe authority to 

rescind ETC designations for failure of an ETC to coniply with the requirements of 
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section 214(e) of the Act or any other conditions imposed by the state.” Id. at 6402, para. 

72. In 11205, the FCC cites to the following order in support of this statement: Federd- 

Stare Joint Board 017 Universal Service; Western Wireless Corporation Petition for 

Preemption of an Order of the South Dakota Public Utilities Commission, Declnratory 

Ruling, CC Docket No. 96-45, 15 FCC Rcd 15168, 15174, para. 15 (2000) (“the Western 

Wireless Order”). In the Western Wireless Order, the FCC states, at para. 15, “We also 

note that the stnte cominissioii may revoke a carrier’s ETC designation if the carrier fails 

to comply with the ETC eligibility criteria.” Upon review, it is clear that the FCC 

provides no legal authority for its opinion.“ 

Indeed, 110 such authority exists. The FCC is subject to the 

provisions of the federal Administrative Procedure Act (“APA”), which provides that “[a] 

sanction niay not be imposed , , , except within jurisdiction delegated to the agency and 

as authorized by law.” 5 U.S.C. $ 558(b). Moreover, the federal APA requires an 

express grant of statutoiy authority for an agency to impose a sanction. See American 

Bus Ass ’n v. Slnter, 23 1 F.3d 1, G (D.C. Cir. 2000). Neither the Act nor any other statute 

expressly authorizes the FCC to revoke its designation of an ETC under 47 U.S.C. 0 

214(e)(G). If the FCC cannot revoke an ETC designation under fcdernl law, the 

Coiiuiiission cannot evoke federal law for its authority to rescind VCI’s ETC dcsignation. 

2. The Commission Cannot Rely On FCC Orders for Authoritv to 
Regulate ETCs Because The FCC Cannot Subdelegate to Third- 
Parties. Such as State Conunissions. Authority Conferred to i t  by 
Congsess. 

‘ I  The FCC cites to the Western Wireless Order For this proposition in nt least one other document, also 
without citing to legal authority. See, e.g., 0 7  the Mutrei. ofFeder.al-Stnle Jobit Booid on U n i v e r d  Sewice, 
19 FCC Rcd I0800 at Para. 76, n 186. 



Motion to Dismiss 
Docket No. 080065-TX 15 

In addition, the Coinmission cannot rely upon FCC orders for 

authority to regulate ETCs because the FCC cannot empower the Commission under the 

Act. 111 the Act, Congress delegated to the FCC specific duties and obligations. For 

example, Congress delegated to the FCC the authority to “execute and enforce” the 

provisions of the Act, 47 U.S.C, § 151, and to “prescribe such rules and regulations as 

may be necessary in the public interest to carry out the provisions” of the  Act. Id. 9: 

201(b). See Notional Cable & Telecommunications Ass ’n 11, Brand X Inlernet Services, 

545 U S .  967, 980-81(2005); AT&T Corp. v. Iowa Utilities Bd,, 525 U S .  366, 377-78 

(1 999). Congress also granted the FCC broad authority to enforce compliance with its 

rules though various administrative sanctions. See 47 U.S.C. $9 154(i), 159(c), 214(d), 

225(e), 401(b), 503@); DeYowngv. Patten, 898 F.2d 628,634 (8Ih Cir. 1990). 

However, in the Act, Congress delegated authority solely to the 

FCC to promulgate rules to implement the new universal service requirements, see 47 

U.S.C. 9 254(a), in accordance with universal service principles eiiumeislted in the 

statute. Congress did not delegate to the FCC the authority to 

subdelegale to state commissions its universal service rulemaking or its enforcement 

See id. 4 254(b). 

authority. ThLis, any attempt by the FCC to subdelegate its 8 254(a) authority or its 

power to determine violations of its universal service rules would be contrary to federal 

law. 

Federal courts have provided guidance as to what duties may and may not 

be delegated to third-parties, such as state conxnissions, as well BS the state commission’s 

proper role with respect to federal agency decision-making. The D.C, Circuit Court’s 

decision in United Stares Telecom Ass’n 11. FCC, 359 F.3d 554, 565 (D.C. Cir.2004), 
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where the court detemiined that the FCC could not lawfully subdelegate its authority 

iinder 47 U.S.C. 4 251 (d)(2) to “determine which network elements shall be made 

available to CLECs on an unbundled basis,” is squarely on point. The court stated, 

“[wlhen a stahite delegates authority to a federal officer or agency, subdelegation to a 

subordinate ,fideral oflicer or agency is presumptively permissible absent affirmative 

evidence of a contrary congressional intent.” Id. However, subdelegations to parties 

other than federal agencies are presumed to be improper unless expressly authorized by 

Congress. See id, Nowhere in the Act does Congress expressly autborize a noli-federal 

agency to enter into decision making with respect to the federal universal service fiind or 

ETCs. Thus, any attempt by the FCC to subdelegate its 3 254(a) authority or its power to 

determine violations of its universal service nrles to state commissions would be 

unlawf~il. 

In conclusion, Congress can neither confer jurisdiction upon nor require the 

Commission to adjudicate federal law pertaining to the federal universal service prograiii. 

Congress also cannot confer jurisdiction irpoii or require a state coininission to apply the 

provisioiis of federal law or the FCC’s universal service rules upon state regulated 

carriers. The Coinmission obtains its powers and duties solely iiom tlie Florida 

Legislature pursuant to statute. Further, tlie Coiiiniission caimot rely on FCC orders or 

rules For authority to enforce .federal law or federal universal service rules. It is unlawful 

for the FCC to strbdclcgo/e duties and abligations confened to i t  by Congress to any state 

commission. I n  short, the Comiiission has no jiiriscliction pursuant to the Act 01‘ FCC 

Orders to enforce federal law or the FCC’s federal iiniversal service rules against VCI. 
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B. THE LEGISLATURE HAS NOT GRANTED THE COMMISSION THE 
AUTHORITY TO ADMINISTER THE FUSF, OVERSEE ETCS’ 
OPERATIONS OR RESCIND AN ETC DESIGNATION. 

The Commission fiirther must consider whether it has the authority under Florida 

law to interpret or enforce federal law or the FCC’s regulations pertaining to universal 

service as well as whether the Florida legislature has enacted statutes under which the 

Commission has adopted rules pertaining to universal service that it can enforce against 

VCI. Florida courts have recognized that “State agencies, as well as federal agencies, are 

only empowered by the statutes pursuant to which they were created” Stpro 

Telecomn.zunicntions & Informarion Systems, Inc. v, BellSotith Tclccomn?tinicntions, Inc., 

2003 WL 22964278, at *2 (Fla. P.S.C. 2003). 

The Coniniissioii should find that Chapter 364 of the Florida Statutes does not 

authorize the Commission to enforce federal law pertaining to universal service or the 

FCC’s universal service mles. The Comniission should further find that the Legislature 

has not enacted statutes with respect to universal service that can be enforced against VCI 

in this proceeding. Finally, the Coiimission should find that it has not adopted the FCC’s 

federal universal service rules it seeks to enforce against VCI. Thus, the Commission 

cannot revoke VCI’s ETC designation or cancel VCI’s CLEC Certificate for alleged 

violations of uuiversal service rules. 

A. The Commission Must Dismiss This Case as to the Universal Serivce 
Issues Because Nothinrz. in  Chapter 364. Florida Statutes, Authorizes the 
Coinmission to Enforce Federal Law PertaininP to ETCs or the FCC’s 
Universal Service Rules. 

The Commission may not presume legislative grants of authority. The 

Legislature has never conferred upon this Commission m y  general authority to regulate 
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public utilities, including telephone companies. City of Cape Coral v. GAC Util., Inc., 

281 So. 2d 493,496 (Fla. 1973). TI& Commission agrees that, because the Commission 

derives its power from the Legislature, jurisdiction requires a grant of legislatwe 

authority. Sprinr-Florida, lnc. Y. Jaber, 885 So. 2d 286, 290 (Fla. 2004). The Conmission 

concedes this point. See, e.g,, Stpra Telecoiiinirrnications ~3 Information Systems, IIW. v. 

BellSouth Telecommunications, Inc., 2003 WL 22964278, at *2 (Fla. P.S.C. 2003) ("State 

agencies, as well as federal agencies, are only empowered by the statutes pursumt to 

which they were created"). The Commission recognizes that, despite its broad authority 

to regulate the telecommunications industry under 5 364.01 FIa. Stat., i t  only has "those 

powers expsessly granted by statute or necessarily implied." A T&T Communications of 

the Southern Stales, Inc., 21 3 P.U.R.4th 383, 387 (Fla. P.S.C. 2001). The Coilmission 

must find tliat it has statutory authority in Chapter 364, Florida Statutes, to enforce 

federal law or the FCC's universal service rules against VCI. Because no such statute 

exists in Chapter 364, this Commission must find that it does not have subject matter 

jurisdiction to enforce federal law or the FCC's universal service rules. Thus, the 

Commission must dismiss this case as to the Universal Service issues. 

1. No Statute in Chapter 364 Exuresslv Grants the Coinmission the Authority 
to Enforce Federal Law or Rules Against VCI and None Can be 
Intermeted to Grant that Authority. 

In considering whether the Legislaltire has granted the Coiiimissioii 

authority Lo enforce federal law, the Coininission should bear in niind the riiles of 

statutory construction. When the meaning of the statute is clear and unambiguous a i d  

conveys a clear and definite meaning, courts clo not apply the riiles of statutory 

interpretation. A.X.  Douglas, Iric. Y.  McRaiuey, 137 So. 157, 151  (Fla. 1931). Terms 
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within stahites must be given their plain and ordinary meanings, which may be 

determined by reference to a dictionary or to case law when the term is not defined in 

statute. Crist v. Jaber, 908 So. 2d 426,432 (Fla. 2005). 

Where an agency charged with the enforcement of a statute has interpreted 

that statute, the courts will defer to the enforcing agency’s interpretation and will not 

depart fi-0111 that construction unless it is clearly erroneous. P. PI’, Ventures, Inc. v. 

Nichols, 533 So.2d 281, 283 (Fla. 1988). Courts do not, however, rely solely on the 

principle of deference in interpreting statutes because all parts of a statute must be read 

together to achieve a consistent whole. Forsythe Y. Longboaf Kev Beach Erosioii Control 

Disr., 604 So. 2d 452. 455 (Fla. 1992). Furthermore, the rules of statutory construction 

provide that the more specific statute controls over the general. State ex rel. Johnson 11. 

Vizzini, 227 So. 2d 205, 207 (Fla. 1969). Findly, Florida law requires a reasonable 

interpretation of statutes and one which avoids an absurd result. Goehring Y. Brownrd 

Builders Ex-cl?mge, Inc., 222 So.2d 801, 802 (Fla. Dist. Ct. App. 1969). 

a. Section 364.10(2’) Does Not Vest the Commission with Authoritv 
to Enforce Federal Law or the FCC’s Rules 

First of all, while the Conimission claims in the PA4 Order that it is 

“vested with authority under Section 364.10(2), Florida Statutes (FS,), to regulate 

eligible telecoinmiinicatioiis carriers p~irsuant to 47 C.F.R. Section 54.201 ,”I2 iipon 

review and analysis of Section 364.10(2), F.S., the Comiiiission must find that it is vested 

l 2  P A A  Order, p. 3 .  
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with authority under Section 364.10(2) F.S., if at all, only to designate ETCs. Fla. Stat. 

364.10(2) F.S.I3 provides as follows: 

(2) (a) , , , an eligible teleconuiiuiiicatjons carrier shall 
provide a Lifeline Assistance Plan to qualified residential 
subscribers, as defined in a comuiission-approved tariff or 
price list, and a preferential rate to eligible facilities as 
provided for in part II. For the purposes of this section, the 
tenn “eligible telecommunications carrier“ nieans a 
teleconzmzinicntions coinyany, as dejned hy s. 364.02, 
which is designated as nn eligible telecommzti.licatioi?s 
carrier by the commission pursuant to 17 C.F.R. S. 54.201. 
[Emphasis added.] 

It would strain credulity if the Commission were to attempt to base subject matter 

jurisdiction to enforce federal law and imles on this the sentence in Section 364. IO(z)(a). 

In  merely referencing 47 CFR 54.201, a federal rule, section 364.10 F.S. does not specify 

the Commission’s authority to aiforce federal law and rules. The plain meaning of this 

section is that Section 364(2)(a) merely defines the manner in wllich a 

telecommunicntions company, which is itself defined in Section 364.02 F.S., is 

designated an ETC. 

It  is clear from the plain meaning of the terms in the statute that the Legislature 

has authorized the Cormnission only to designate ETCs, not enforce federal law and 

rules. To “clesignate” means, in pertinent part, “[tlo indicate, select, appoint, nominate or 

set apart for a purpose or duty., . .7’ Block’s Low Dictionary 447 (6‘” Edition, 1990. The 

purpose for the designation under 364.1 O(2) is to be a11 eligible telecom~~iunicatioiis 

carrier. The remainder of Section 364.10 specifies the duties for ETC’s designated by the 

Conmission: 1) proviclc Lifeline assistance to qualiiiecl constimers; 2) o.ffer Lifcline 

” Sectioii 364.10(2)(a) provides, in pertinent part: “For the purposes of’this section, the term “eligible 
teleconiiiiunications carrier” ineans n telecominunications coinpnny, as defined by s. 364.02. which is 
designated as an eligible felecor,,rnunicatioris carrier by the Commission pursuaiit to 47 C.F.R. 54.201. 
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eligible consutnei*s the option of toll blocking; 2) forbear from collectiiig deposits from 

Lifeline eligible consumers if the cotisumer elects toll blocking; 3) forbear from charging 

Lifeline consuniers for local number portability; 4) notify a Lifeline eligible consunier of 

impending teimination of service and penni t the subscriber 60 days to demonstrate 

continued eligibility 5) timely credit a Lifeline eligible consuiner’s bills with the Lifeline 

assistance discount; 6) notify agencies of the availability of the company’s Lifeline 

service; and 7) forbear froin disconlinning basic local exchange service for a consumer’s 

failure to make payment for non-basic services. 

The Commission itself has interpreted this statute to limit its authority with 

respect to ETCs. See, In re: Petition of Alltel Commzmicfltions, Inc. for designntion ns 

eligible teleconiniunications carrier. (ETC) in certain rural telephone compnny study 

areas located partially in Alltel’s licensed area and for redefinilion of /hose studji areas, 

2007 Fla. PUC LEXIS 180 at *14 (Fla. PUC 2007) (The Comiiiissioii uses Section 

364.10, F.S. to designate ETCs and to require ETCs to provide a Lifeline Assistance 

Plan.). See also YcI’s ETC designnfion order) Order No. PSC 06-043G-PAA-TX, Docket 

No. 060144-TX, issued May 22, 2006 at p. 2, 4 (“We have authority under Section 

364.10(2), Florida Statutes, to decide a petition by a CLEC seeking designation as an 

eligible telecomiiiuiiicatioiis carrier pursuant to 47 C.F.R. 9 54.201 .”) 

The Commission has heretofore assumed j tiriscliction Lo enforce federal law aiicl 

mles in other cases based OJI express legislative grants of authority. For example, the 

Commission determined it had jurisdiction over federal rules limiting air eniissioiis, but 

cited to Section 3668255, F.S. for jurisdictional authority, which defines the term 

“Environinental laws or regulations” to include “all ,fiderul, state, or local statutes, 
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administrative regulations, orders, ordinances, resolutions, or other requirements that 

apply to electric utilities and are designed to protect the environment.” Section 366.8255, 

F.S. In re: Petilion for approval of Integrated Clean Air Regulatory Compliance 

Program for. cost recovery through Environinentnl Cost Recovery Clnuse, by Progress 

Energy Florida, Inc., 2005 Fla PUC LEXIS 642, $ 3  pia. PUC 2005). 

The Conmission also has cited to express legislative grants of authority to resolve 

complaints arising under interconnection agreements. See, e.g., In re: Request for 

arbitraiion concerning complaint os BellSouth Telecoinrntrnicntions, Inc. against Supra 

Telecommunications nnd Inforinntion Systems, Inc. for resolution of billing disputes, 

2002 Fla. PUC L E N S  275, *37-*38 (Fla. PUC 2002) (stating that the Coinmission is 

not authorized to resolve disputes arising out of approved interconnection agreements 

without B grant of authority under state law and citing to Section 364.162(1) F.S. as 

express authority.) 

It seems reasonable to assume that the Legislature knew and desired to limit the 

Commission’s duties and obligatioiis with respect to ETCs, as there are other instances 

where the Legislature explicitly has directed the state and state agencies to coiiiply with 

federal law. For example, F1. Stat. 421.55 requires compliance with the federal Surface 

Transportation and Uniform Relocation Assistance Act of 1987 and Fla. Stat. 403.061 

explicitly authorizes the Florida Department of Eiiviroimiental Regulation to adopt rules 

and regulations consistent with federal law. ’‘ The Legislature attached no siinilar 

requirement to Fla. Stat. 364.10, 

I‘ Puisuont to FI. Stat. S 403.06 I ,  (l ie depurtment [of public health] has have the power and duty to coiitrol 
and prohibit pollution ... . ,..(’7)... Any rule adopted pursuant to t h i s  act shnll be consistent with the 
provisioris of fcdcrnl Inw.. ,. 
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b. Section 364.01211) Does Not Vest the Conmission with Authority 
to Enforce Federal Law or the FCC’s Rules 

Neither does F1. Stat. 364.012(1) grant the Coiiuiiission authority to enforce 

federal law or rules against ETCs. F1. State. 364.012(1) directs the Cormnission to 

maintain liaisons with federal agencies whose policies and nilemaking affect Florida 

jurisdictional telecommiinications companies, and eiicourages the Conunission to 

participate in federal ageiicy authority proceedings. Arguably, this statute perniits the 

Commission to keep abreast of developments in federal law and federal regulations and 

to file comments in federal proceedings affecting Florida carriers. This interpretation 

rings ti-ue as the role of advisor is one that is appropriate for state coinmissions pursuant 

to federal law See United Stntes Telecoin Ass’n, 359 F.3d at 568. It does not, however, 

authorize the Commission to expend state funds to administer the federal universal 

service program, enforce federal law, or enforce the FCC’s universal service niles. 

C. Sections 120.80 and 364.025 F.S. Do Not Vest the Coniiiiission 
with Authority to Enforce Federal Law or the FCC’s Rules 

The Cornniission’s reliance on Fla. Stat, $ 5  120.80(13)(d) and 364.025 for the 

Commission’s jurisdiction to enforce federal law or the FCC’s rilles is similarly 

misplaced. In its iiiost pertinent part, Fla. Stat. $ 364.025 authorizes the Commission to 

grant the petition of a CLEC to becomes B universal service provider aiid a carrier of last 

resort if i t  determines that the CLEC will provide “high-quality, reliable service.” Fla. 

Stat. 364.025(5). The Coiiimission also is authorized to set a period of time in which a 

CLEC must illeel these “objectives aiid obligations.” Id. Those provisions do not 

constitute “specific provisions of law’’ to be implemented by adopting the FCC’s 

universal service rules. Fla. Stat. 12#.52(8)(c). 



Motion to Dismiss 
Docket No. 080065-TX 24 

Nor does the Florida Administrative Procedures Act grant such authority. APA 8 

120.80(13)(d) authorizes the Commission to einploy “procedures” consistent with the Act 

when it is “implementing” that act. Clearly, 5 120.80( 13)(d) is not a jurisdictional grmit. 

I t  siiiiply allows the Commission to use procediires similar to those eniployed by the FCC 

under the Act, when it is obligated “to give practical ef€ect to” the federal statute. 

BellSouth Tefecoinrnu~icnfions, Inc, Y .  h4CIinetr.o Access Transmission Services, Inc., 

278 F.3d 12231238 (1 lIh Cir. 2002) (defining “implement”). Arguably, the Commission 

followed the dictates of Fla. Stat. 120.80(13)(d) during proceedings to designate VCI and 

ETC. In any event, 9 120.80(13)(d) gives the Coilmission the limited authority to 

employ Act procedures and clearly does not authorize the Coininission to adopt any 

substantive rules, much less the FCC’s d e s .  

d. The Legislature Has Not Enacted A Law With the Same Provisions 
as 47 U.S.C. 2 14(e) Pertaining to Eligible Telecomm~u~ications 
Carriers that it  Seeks to Enforce Against VCI. 

The Conmission also claims that it possesses the authority to rescind ETC 

designations for failure of an ETC to comply with the requirements of Section 214(e) of 

the Act,’’ ‘6However, Chapter 364 F.S. provides the Coilmission with no support for this 

statement. Simply put, the Legislature has not eiiacted a law with provisioiis that are the 

same as or even siiiiilar to 47 U.S.C. Section 214(e) that it seeks to enforce against VCI.” 

~ ~~ 

’’ PAA Order, P. 8. 
’‘ ‘The Coininissioii sliould be reiiiinded that Section 2 lJ(e) contains no express delegation lo stale 
commissions other tlian designation of ETCs. Congress delegated to the FCC all other provisioiis in 2 14(e) 
and the FCC cannot subdelegate to state conmissions pursuant to federal law. 
” 4 7  U.S.C. $2IJ(e)( I )  provides: ( I )  Eligible telecominuiiicatioiis cairiers. A coiiiinon carrier designated 
as an eligible telecoiiiintinicalioiis carrier tinder paragraph (Z), (3), or (6) shall be eligible to receive 
miversal service support in  eccordance with section 254 [J7 U.S.C. $ 2541 and shall, tliroughout the 
service area for which the gesigiiation is received- 

254(c) [47 U.S.C. S 25J(c)], either using its own facilities or a coiiibination of  its own ,facililies and resale 
(A) offer the services that are supported by Federal universal service support mechanisms uuder section 
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Nor has the Legislature authorized the Comnission to regulate ETCs or adnlinister the 

Universal Service program “as authorized by federal law.’’ The tenn “federal law” is 

mentioned in three (3) statutes found in Chapter 364. Two of the three statutes provide 

that certain types of services are either exempt from oveysight by the Commission, 

Section 364.01 1, or free of state regulation whatsoever, 364.013, except as spec@ccilIy 

airthorized by j2dernl low. In the third statute, the Legislature speaks to Lifeline 

providers, not the Commission. In Fla. Stat. Section 364.10(3)(a), Lifeline providers are 

cautioned that a Lifeline income eligibility test “must augment, rather than replace, the 

eligibility standards established by federal law.. . .” F1. Stat. Section 364.10(3)(a). 

e. Sections 364.01(1)(2) and (4) Do not Grant the Commission the 
Authority to Enforce Federal Law or the FCC’s Universal Service 
Rules Against VCI. 

Finally, the Coinmission cannot rely upon the Legislature’s general grant 

of authority over teleconmlunications carriers Fla. Stat. Sections 364.01 (l), (2) and (4), 

for the proposition that it can enforce federal law and the FCC’s universal service rules 

against VCI. 

First, 364,01(1) (2) give the Conmission authoiity to exercise powers 

conferred Chapter 364 and exclusive jurisdiction to regulate telecoiimuilications 

coiiipanies pertaining to matters set forth in Chapter 364, Furthermore, Sections 364( 1) 

and (2) must be read with Section (4) in mind. 

Section 364(4) enumerates the remolls for which the Cominission iuust 

exercise jurisdiction conferred i n  Chapter 364, which are, in  sum a) to protect the public 
-~ - ~~ - 

of anollrer carriel’s sei vices (including the services offered by another eligible telecoinmunications carrier), 
and 

distribution. 
(8) advertise the avdability of such services and the charges therefor using media of general 
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health, safety and welfare by ensuring that basic local teleconmunications sewices are 

available to all consuniers in the state at reasonable and affordable prices; b) encourage 

competition; c) ensure that monopoly services contiiiue to be subject to price, rate and 

service regulation; d) promote competition; e) encourage providers to introduce new 

services; f )  eliminate rules or regulations that delay or impair coinpetition; g) ensure the 

fair treatment of all providers; 7) recognize the continuing emergency of a competitive 

telecomniunicatioiis enviroiuiient through flexible regulatory treatment of competitive 

local telecommunications services; and 8) continue to act as a surrogate for conipetition 

for monopoly services. 

However, Section 364(4) has been amended by the Legislature with 

respect to competitive local telecommunications carriers. The Legislature adopted at 

least one statute governing competitive local exchange conipaiiies that iniplenients a less 

stringent regulatory scheme than that developed for iiicuinbent local exchange cmiers, 

Specifically Fla. Stat. 364.337(5), provides that the Commission has continuing 

jurisdiction over coiiipelitive locnl exchange carriers only for the purposes of 1) 

establishing reasonable service quality criteria; 2) assuring resolution of service 

complaints, and 3 )  ensuring the fair treatment of all teleco~iimuiications providers in the 

telecoiilliiiinicatioi~s marketplace. Fla Stat. 9 364.337 also exeiiipts CLECs from the 

provisions of other statutes in Chapter 364.”,” The Co~nmission, then, can exercise its 

CLECs are exempt from, i ter olin, Fla. Stat. S 364.1 7 .  The contiiiissiori rimy, in its discre/io/i, prrscribe 18 

rhe/or~/i7s ofony and 011 reporrs, O C C O I I I ~ I S ,  r.ecorrls, 017d /iie/tio/~omfo to Be,fornished nnrl k e p  by on)’ 
~eleco~niiii~nicofio~u cornpony whose focililies extend beyolid /he liriiils of //lis slnte ... , ond Fh. Sfof., 
3G4.18: The commission, or any perrson oii/horized 6y [ h e  corn/t7issio17, ittuy inspect (lie nccords, books, 
records, andpupe/,s ?f any ~eleco~nrirrrnic~~ioi~s C O l I 7 / J ~ l 7 J ~ .  . , 

Comiiiission rule 25-24.800, pertaining to CLECs, states that provisioiis of chapters 25-4,25-9 and 25-14 
don’t apply to CLECs t inless specified. Rule 25-24-835, which sets Forth rules pertaining to CLECs, clots 
not specify that 2540201  or 25-4 01 9 (Records mid reports in general) apply to CLECs. As Commission 

I9  
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exclusive jurisdictioii over matters in Chapter 364, with respect to competitive 

teleconmunications carriers, only for the limited purposes set forth in Section 354.337 

F.S. 

The Cormiiission cannot rely on Section 364.01 for authority to enforce 

federal law and FCC mles against VCI for the following reasoiis. As an initial matter, it 

is impossible for the Conuiiission to exercise exclusive jurisdiction over ETCs because 

the federal universal service progtani administered by the FCC under iindcr 254 of the 

Act cannot be within the exclusive purview of the Commission and the Legislature has 

not enacted a state universal service program. The Legislature also was aware that the 

FCC’s jurisdiction undoubtedly extends to enforcing its own universal service rules and, 

therefore, those rules were beyond the reach of the Commission’s exclusive jurisdiction. 

Second, a review of Chapter 364 reveals that nowhere does the Legislature confer 

to the Commissioii jurisdiction over ETCs other than designation. Finally, the 

Commission’s jurisdiction over CLECs is limited to the puiposes enumerated in Section 

364.337(5).20 None of the purposes numerated in Section 364.337(5) are issues identified 

in this proceeding or addressed in the PAA Order and VCI’s ETC operations pursuant to 

the federal universal service program implicate none of the purposes for which the 

Commission is permitted to oversee competitive local exchange companies in Fla, 

The law favors a reasonable interpretation of statutes and one which avoids an 

absurd result. See, e . .  ., Goehring v. Brownrd Builders Exchange, Inc., 222 So.2d 801, 

802 (Fla. Dist. Ct. App. 1969). Because the Commission caiinot exercise exclusive 

rule 25-4-0665, Lireline, is not among the rules listed as applicable to CLECs in Rule 25-24.835, it may be 
argued that Commission rule 25-4.0665 does not apply to CLECs. 

See Sprinl-Floudo, lnc., 885 So 2d.  at 292, wherein the Commission acknowledges that Fla. StRt. $4 
364.16(3)(a) and 364.163 restrict the Commission’s broader authority with respect to definition of local 
calling aretls set forth in 364.01(4). 

20 
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jurisdiction over a federal program, has no specific authority elsewhere in Chapter 364 to 

regulate ETCs, and cannot oversee the ETC operations of conipetitive local exchange 

carriers under Chapter 364, it would be absurd to imply that Section 364.01 grants the 

Coininission authority to enforce federal law pertaining to ETCs or the FCC's universal 

service ruIes. 

f. This Conmission Cannot Maintain This Proceeding Solely on 
Federal Law and Thus, Must Dismiss this Proceediiia as to the 
Universal Service Issues 

In suni, none of the provisions of Chapter 364 of the Florida 

Statutes expressly or impliedly grant the Conimission jurisdiction to enforce federal law 

pertaining to ETCs or enforce the FCC's universal service rules against VCI. Where only 

federal law applies, this Cormnission must dismiss this proceeding pursuant to the 

dictates of Curtis v. Taylor, 648 F. 2d 946 (5'h Cir. 1986), stating that a state agency 

cannot take administrative action solely on federal statutes. See. also Order No. PSC-03- 

1892-FOF-TP, issued December 11, 2003, in Docket No. 030349-TP, In re: Complaint 

by Supra Telecoiimlunications and Information Systems, Inc. Against BellSouth 

Telecommunications, hic. Regarding BellSouth's Alleged Use of Carrier-to-Carrier 

Information (Sunrise Order), p. 4-5 (Dismissed as to coinplaint under 47 USC Section 

222); In re: Coniplainl: against BellSouth Telecommunications, Inc. for alleged 

overbilling and discontinuance of service, and petition for emergency order restoring 

service, by IDS Telecom, 2004 Fla. PUC LEXIS 419 at *21 (Fla. PUC 2004) (Count Five 

of complaint that BellSouth engaged in anticompetitive behavior under the Act disiiiissed 

because federal statute relied upon as sole the basis for relief). 
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C. THE FLORIDA LEGISLATURE HAS NOT ENACTED A STATUTE 
PERMITTING THE COMMISSION TO ADOPT THE FCC 
UNIVERSAL SERVICE RULES IT SEEKS TO ENFORCE AGAINST 
VCI AND NO SUCH RULES HAVE BEEN ADOPTED. TI-IE 
COMMISSION MUST DISMISS THIS PROCEEDING AS TO THE 
UNIVERSAL SERVICE ISSUES. 

4. The Florida Legislature Did not Enact A Statute Authorizing the 
Commission to Adopt the Federal Rules It Seeks to Enforce Against 
VCI and No Such Rules were AdoDted. 

The statutory scheme adopted by Congress to preserve and 

advance universal service permitted states to adopt universal service rules that are 

“consistent” with 0 254 of the Act, 47 U.S.C. 8 253(b), and “not inconsistent” with the 

FCC’s universal service rules. Id., 0 254(f). The Federal Goveriiinent left i t  to the states 

to decide whether to expend state funds to regulate telecointiiunications companies in the 

interest of preserving and advancing universal service. Thus, the Legislature was free to 

enact laws concerning universal service and to authorize the Conmission to adopt rules, 

pursuant to provisions of the FAPA, to advance universal service aiid to regulate ETCs, 

so long as the state’s rules were consistent with the FCC’s rules. 

Similarly, the FAPA provides thnt “in the pursuance of state implementation, 

operation, or enforcement of federal programs,” the Coiiiniission is empowered “to adopt 

rules substantially identical to regulations adopted pursuant to federal regulations” 

provided it  does so in accordance with statutory procedures. Fla Stat. 0 120.54(6). But 

the Commission may do so only if there is a “specific law to be implementecl” and only 

to adopt rules that “i~npleinent or interpret specific powers and duties granted by [its] 

enabling statute.” Id. 5 l2O.536( 1). However, the FAPA nlso confines agency 

nllemaking to the specific powers and duties conferred by the ngency’s enabling statute. 
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See Golden West Financial Corp. 1). Florida Dep’t of Revenue, 975 So.2d 567, 571 (Fla. 

Dist. Ct. App. 2008). It is clear that the Commission has the rulemaking authority to 

adopt rules “only where the Legislature has enacted a specific statute, and authorized the 

agency to iniplemeiit it, and then only if the (proposed) rule implements or interprets 

specific powers or duties.” Board of Trustees of the Internnl Iinprovement Trust Fzind 1). 

Day Cruise Ass’n, Inc., 794 So.2d 696, 700 (Fla. Dist. Ct. App. 2001). To date, the 

Florida Legislature has not done so. 

The Legislature has not enacted a statute enipowering the Comiiission 

specifically to adopt the FCC’s universal service rules. Specifically, the Legislature 

granted the Commission the Authority to adopt rules only to administer the provisions of 

the statute under Fla. Stat. 364.10(3)(j), which provides, “The conmission shall adopt 

rules to administer this section.” Commission Rule 25-4.0665, adopted by the 

Commission pursuant to Fla. Stat. 364.10(3)@, in sum, requires ETCs to 1) provide 60 

days written notice of termination of Lifeline service; 2) reinstate terminated customers 

who subsequently prove eligibility; 3) pnrticipclte in the Lifeline service Automatic 

Enrollment Process; and 4) provide current LiTeline service company information to the 

Universal Service Administrative Company for posting on the USAC’s website. 25- 

4.0665 F.A.C. 

The Commission does not seek to enforce the rules proinulgated iii 25.4.0665 

against VCI, indeed neither the PAA Order nor StaFf‘s testiiiioiiy allege that VCI violated 

any of the provisions of 25-4.0665 F.A.C. Instead, the Commission seeks to enforce 

against VCI fcderal universal service rilles that the Legislature has not granted thc 

Commission the authority to adopt and that the Commission Iins not adopted as well as 
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provisions of FCC orders not adopted as rules or enacted into law. See testimony of 

Robert Casey, pp. 27-32. 

4 .  The Coinmission Cannot Enforce Unadopted Rules or Law Not 
Enacted bv the Legislature Against VCI. The Conmission’s Attempt 
to Do So Violates the FAPA and VCI’s Constitutional Rights to Due 
Process. 

The FAPA provides, “Rulemaking is not a niatter of agency 

discretion. Each agency statement defined as a rule by tj 120.52 shall be adopted by the 

rulemaking procedure provided by this section as soon as feasible and practical.” Fla. 

Stat, !j 120.54(l)(a). The FAPA “places an affirmative duty on the part of all state 

agencies to codify their policies in rules adopted in the formal ideiiiaking process.” 

Florida Dep ’t of Business and Profissional Regulation 1). Investment Corp. of Palm 

Bench, 747 So.2d 374, 380 (Fla. 1999). A clear purpose of the rulemaking provisions of 

the FAPA “is to force or require agencies into the rule adoption process.” Osceoln Fish 

Farnzers Ass  ’n 1). Division of Administrative Hearings, 830 So.2d 932, 934 (Fla. Dist. Ct. 

App. 2002). 

The Coinmission has not adopted the FCC’s universal service rules it seeks to 

enforce against VCI, indeed it is without authority to do so, yet the Commission, by tllis 

proceeding, persists in sltteiiipting to do so despite the FAPA’s clear requirements. The 

Commission’s reliance 011 WWC Holding Co. for the proposiiion that the Coniiiiissioii is 

not required to promulgate rules is misplaced. (Testimony of Robert Casey at 32). The 

Commission cannot avoid its riilcmaking rcsponsibilities under the FAPA with respect lo 

standards il chooses to enforce against ETCs wing an inapposite fcderal case.2’ 

21 I n  WWC Holding Co., Westein Wireless sought the cotrrt’s review of conditions iinposcd upoo i t  by tlie 
Colorado PUC’s in order to designate the company a n  ETC. WWC, 488 F.3d nt 1262, and the court held 
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When the FAPA authorizes it to adopt FCC rules on the condition that 

statutory nilemakiiig procedures are foIIowed, the Commission cannot eschew the 

requisite ndemaking in favor of simply enforcing FCC rules against VCI in m 

adjudication. These FCC rules are agency statements of general applicability, falling 

within the meaning of the term “rule” defined in Fla. Stat. Section 120.52: 

“Rule” means each agency statement of general 
applicability that implements, interprets, or prescribes law 
or policy or describes the procedure or practice 
requirements of a11 agency and includes any foini which 
iniposes any requirement or solicits any information not 
specifically required by statute or by an existing rule. The 
term also jiicludes the aniendineilt or repeal of a rule. FLa. 
Stat. Section 120.52( 15). 

The Commission’s attempt to enforce the FCC’s universal service rules on an ad ROC 

basis constitutes an invalid agency action taken without rulemaking, in violation of Fla. 

Stat. Section 120.56(4). 22 See Kerper 1). Dep’l of Environmentnl Protection, 894 S0.2d 

1006, 1010 (Fla. Dist. Ct. App. 2005). 

4. The Enforcemelit of the FCC’s ETC Rules Violates Section 
364.27 and Constitutes an Invalid Exercise of DelePated 
Legislative Authority 

The Conmission is einpowcred to investignte interstate rrllcs of practice for or in 

relation to the transmission of messages or conversations raking place within Florida 

which i n  the Commission’s opinion violate the Act OT the FCC’s orders and regulntions. 

See Fla. Stat. 364.27. But the Commission’s powcr with respect to such interstate 

matters is liniited to referring the violations to the FCC by petition. See  id. The 

that tlic FCC did not require the IWC “to ellgage in I? lule-making proceeding when imposiiig conditioris 
pursuant to making an ETC designation.” WWC, 488 F.3d at 1278. 

VCI does not waive its riglit lo bring a complaint under Fla. Stat. Section 120.56(4) Lo any other agency 
competent to hear such a complaint and to the extent the Coriimissioi~ is authorized to adjudicate violations 
of Fla. Stat. Section 120.56, VCI subinits thni t h i s  motion qtidifies as such a complaint. 

22 
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Legislature has not granted the Conmissioii the authority to impose a penalty for 

violatioils of the Act or the FCC’s rules. See id. That limitation on the Cormnission’s 

authority clearly expresses the Legislature’s intent that the Commission not enforce the 

Act or the FCC’s iules, and that it not impose a penalty for carrier practices that violate 

federal 

The Comniission’s belief that VCI may have violated the FCC’s ETC rules should 

have led it to do no inore than file a complaint with the FCC under Section 208(a) of the 

Act, which provides: 

h y  person , , , or State coniiiiissjon, complaining of 
anything done or omitted to be done by any common 
carrier subject to this Act, in contravention of the 
provisions thereof, niay apply to said Conunission by 
petition which shall briefly state the facts, whereupon a 
statement of the coniplaint thus made shall be forwarded by 
the Commission to such coiiu1’10n carrier, who shall be 
wlied upon to satisfy the complaint or to answer the same 
in writing within a reasonable time to be specified by the 
Conmission. * * * If such carrier or carriers shall not 
satisfy the coinplaint within the t h e  specified or there shall 
appear to be any reasonable ground for investigating said 
complaint, it shall be the duly of the Coilmission to 
investigate the matters complained of in such iiianner and 
by such means as i t  shall deem proper. No coinplaint shall 
at any time be dismissed because of the absence of direct 
damage to the complainant, 

The Commjssion clearly exceeds the liiiiit on its jurisclictioii iiiiposed by Section 

364.27 by attempting Lo penalize VCI for alleged violations of Section 214(e) of the Act 

and the FCC’s ETC rules. IF it  wanted to enforce the FCC’s rules, the Commission 

should have adopted those rules in the ruleinaking required by the FAPA. See Fla. Stat. $ 

23 Again, the Commission has recognized that it i s  without authority to take an administrative fiction 
based solely on Federal statutes. See BellSouih Te~eco,ri,iiz/nicn/ions, Inc,, 2004 WL 962756, a t  *G (Fla. 
P.S.C. 2004); S1rpt.n Te/ecornmirtiicaliotu, 2003 WL 22963278, at *2. 
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120.54(6). Having failed to do so, the Commission is left without any authority beyond 

the specific powers given it by Section 364.27, And it grossly exceeded those powers by 

attempting to penalize VCI for its alleged violatioils of federal law instead of referring the 

matter to the FCC as required by law. 

4. Bv Seeking to Enforce Unadouted Rules and Law not Enacted by 
the Legislahue. the Comniission is Violating VCI’s Due Process 
Rights 

The Commission’s attempt to enforce against VCI the provisions of federal 

law not enacted by the Legislature, and enforce rules it has not adopted, also constitutes a 

violation of VCI’s due process rights under the Fourteenth Amendment of the United 

States Constitution and Section 9 of the Florida Constitution. The Commission’s ETC 

designation confers upon VCI the right to obtaill reimbursement from the federal 

Universal Service fund,  and, as such, constitutes a property right. The Conmission 

cannot deprive VCT of property without due process 0.f law, which includes notice and an 

opportunity to be heard. To deprive VCI of its property rights in the ETC designation the 

Legislatiture and the Comniission must provide VCI with “notice” of the circumstances 

under which the co~npany can be deprived of this property right. Florida statutes as 

enacted and rules as adopted fail to provide VCI with the required Constitutional “notice” 

that it may be deprived of its property. In doing so, the Commissjon lins violated VCl’s 

due process rights under the Fourteenth Amendment of the United States Constitiition 

and Section 9 of the Florida Constitution, 

[SIGNATURE NEXT PAGE] 
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Respectfully submitted this 5"' day of May, 2008 

Stacey Khhman  / 
Regulatory Attorney 
VCI Company 
2228 S. 78"' Street 
Tacoma, WA 98409-9050 
Telephone: (253) 830-0056 
Facsimile: (253) 475-6328 
Elecbonic ma3 : staceyk@vcicompm~y.con~ 

Bruce P. Culpepper 
aerinan/Senterftt, Attorneys at Law 
106 East College Ave., Suite 1200 
Tallahassee, FL 32301 
Telephone: (850) 224-9634 
Facsimile: (850) 222-0103 

Attorneys for  Vi1nir.e Cominunicntions, Inc 



CERTIFICATE OF SERVICE 

Adam Teitzman, Supervising Attorney* 
Florida Public Service Commission, 
Office of the Generd Counsel 
2540 Shuinard Oak Blvd. 
Tallahassee, FL 32399-0850 
ateitzma@psc.state.fl.us 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion to Dismiss 
has been served via Electronic Mail* to the persons listed below this 5"' day of May, 2008: 

I 

Beth Salak, DirectodCompetitive Markets and 
Enforcement* 
2540 Sliumard Oak Blvd. 
Tallahassee, FL 32399-0850 
bsalak@psc.state.fl.us 

/ s tacey UinMan 
Regulatory Attorney 
VCI Company 
2228 S. 78"' Street 
Tacoma, W h  98409-9050 
Telephone: (253) 830-0056 
Facs i mi I e : (2 5 3) 4 7 5 - 63 2 8 
Electronic mail: staceyk@vcicompany.com 

(TL157362; 1) 
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Via Electronic A M  

May 9,2008 

Ms. Ami Cole, Clerk of the Coiiiiiiissioii 
Florida Public Service Conmission 
2540 Shumard Oak Blvd. 
Tallaliassee, Florida 32399 

Re: Docket No. 080065-TX - Response to S r d f Y s  Discovery Requests 

Dear Ms. Colc: 

The additional infoilnation Staff seeks by its discovery requests is integrally related to tlie 
jurisdictional question presented to the Florida Public Service Coiiiiiiission (“Coiiuiiission”) in 
Vilaire’s Motion to Disiiiss for Lack of Subject Matter Jurisdiction, filed with tlie Coinmission 
on Monday, May 5 ,  2008, and ultimately, subject to federal review. Absent a decision on its 
niotion, Vilaire i s  intent o n  preserving the issue of the Commission’s jurisdiction for judicial 
review and is unwilling to waive its objections by providing Further discovery. Vilaire believes 
that the Cnmniission is without jurisdiction in this iiiotter and,  t he rehe ,  was without authority to 
com~iel discovery. Consequently, the Co~ii~ii issio~i~s discovery ruling was an invalid exercise ol‘ 
authority. Under these circuinstances, Vilaiic must i*espectftiIly decline to provide the 
i 11 fo rniat i o ti sought , 

Sincerely, 

VCT Company 



CERTJFTCATE OF SERVICE 

Lee Eng Tan, Senior Attorney* 
Florida Public Service Cominission 

2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
LTan 6211 s c , s I at e ,  H . ti s 
Ad ani Te i tziiiaii, Supervising Attorney * 
Florida Public Service Commission 
Office of the General Counsel 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
atei tzma~i~sc.s~ate . f l .us  

Office of the Geiieral Counsel 

I HEREBY CERTIFY that a true and correct copy of the foregoing Response to Staffs  
Discovery Requests has been sei-ved via Electronic Mail* to the persons listed below this 9"' day 
of May, 2008: 

Beth Snlak, Director/Conipetitive Markets m c l  
Enforcement * 

Tallahassee, FL 32399-0850 
bsalak@i),!~sc.s~atc .il I 11s 

2540 Sli~1111~d Oc& Blvd. 

Regul&ry Attorney 

2228 S. 78"' Street 
Tacoma, WA 98409-9050 
Telephone: (253) 830-0056 
Facsiniile: (253) 475-6328 
Electronic mail: s t ~ c e y l ( ~ v c i c o m p a n y , c o n ~  

VCI Con1pany 
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In re: Investigalio;c,,s of Vilairel DOCKET NO. 080065-T,! gk 
Communications, eligible =x? 3 
telecommunications camer status and DATED: MAY 13,2008 0 X % %  

competitive local exchange company g o ”  certificate status in the State of Florida. 

PROSECUTOFUAL STAFF’S MOTION TO IMPOSE SANCTIONS DUE TO VILAIFW 
COMMUNICATIONS, INC’S FAILURE TO COMPLY WITH 

ORDER NO. PSC-08-0304-PCO-TX 

The Prosecutonal staff of the Florida Public Service Commission, by and through its 
undersigned counsel, and pursuant to Rule 28- 106.206, Florida Administrative Code, and RuIe 
1.380, Florida Rules of Civil Procedure, moves the Florida Public Service Commission 
(Commission) to enter an order imposing sanctions on Vilaire Communications, Inc. (VCI) 
because its failure to respond to Prosecutonal staffs discovery requests constitutes a willful and 
deliberate failure to comply with Commission Order No. PSC-08-0304-PCO-TX, issued May 8, 
2008. Prosecutorial staff respectfidly requests the Commission dismiss VCI’s Protest of Order 
No. PSC-08-0090-PAA-TX and Request for a Section 120.57(1), Florida Statutes, administrative 
hearing and that Order No. PSC-08-0090-PAA-TX be reinstated and con~ummated as a final 
order. As grounds therefore, staff states: 

Background 

On February 13, 2008, the Commission issued Order No. PSC-08-0090-PAA-TX (“PA4 
Order”), which proposed the Commission rescind VCI’s Eligible Telecommunications Carrier 
(“ETC”) status and cancel VCI’s Competitive Local Exchange (“CLEC”) Certificate. An ETC is 
a telecommunications company that is designated to offer Lifeline and Link-Up programs’ to 
qualified low-income consumers.2 In response, VCI filed its Protest of FAA Order PSC-08- 
0090-PAA-TX, issued February 13, 2008, and Petition for Formal Hearing (“Protest”). An Issue 
Identification Conference held between Prosecutorial staff and VCI, on March 13, 2008, 

r M P  __ j ^  

--I. ’ Lifeline service in Florida provides a $13.50 discount on basic monthly telephone service to qualified low-income L.i 

-iiidividuaIs. Eligibility can be determined by customer enrollment in any one of the following programs: Temporary <;,. 

Assistance (Section 8); Low-Incomc Home Energy Assistance Plan; National School Lunch Program’s Free Lunch 
..---.,Program; or Bureau of Indian Affairs Programs. In addition to the program-based criteria, AT&T. Embarq, and 

Verizon customers with annual incomes up lo I35  percenf of the Federal Poverty Guidelines may be eligible to 

’-“ij?.d 

, ’  : S T ’ \ < ,  ... ...-.__. Cash Assistance (TCA); Supplemental Security Income; Food Stamps; Medicaid; Federal Public Housing ,. 
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---participate in the Florida Link-Up and Lifeline programs. 
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‘ As defined by Section 364.025(1), Florida Statutes, the term ”universal service” means “an evolving level of 2 
- -.--.._ -access to telecommunications services that, taking into account advances in technologies, services, and market o 

0 demand for essential services, the commission determines should be provided at just, reasonable, and affordable 
rates to customers, including those in rural, econoniically disadvantaged, and high-cost areas.” The Federal 
Ilnivcrsal Service Fund pays for four programs. They arc Link-Up/Lifeline, High Cost, Schools and Libraries, and 
Rural Health Care. 
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identified 11 tentative issues. An Order Establishing Procedure (“0””) was issued on March 
26, 2008, setting out the procedure for the Section 120.57(1), Florida Statutes (F.S.), hearing 
requested by VCI. 

On March 31, 2008, staff served VCI with Commission Staf fs  First Set of 
Interrogatories (Nos. 1 - 39) and Production of Documents Nos. (1-10). On April 7 ,  2008, VCI 
filed their Objections to Commission Staffs  First Set of Discovery. Prosecutorial staff filed a 
Motion to Compel VCI to respond to Prosecutorial s ta f f s  discovery requests on April 22, 2008. 
Order No. PSC-08-0258-PCO-TX, Granting the Motion to Compel was issued on April 25, 
2008. On May 2, 2008, VCI filed its Motion for Reconsideration. Prosecutorial staff filed its 
Response in Opposition on May 5 ,  2008. By Order No. PSC-OS-0304-PCO-TX, issued May 8, 
2008, the Commission denied VCI’s Motion for Reconsideration and ordered VCI to submit its 
full and complete responses to Staffs First Set of Interrogatories (Nos. 1-38) and First Request 
for Production of Documents (Nos. 1-10) by the close of business on Friday, May 9, 2008. On 
May 9, 2008, VCI filed a letter with the Commission stating, “it was intent on preserving the 
issue of the Commission’s jurisdiction for judicial review and is unwilling to waive its objections 
by providing further discovery.” 

Motion for Sanctions 

Pursuant to Rule 28-106.206, Florida Administrative Code, parties may obtain discovery 
through the means and in the manner provided in Rules 1.280 through 1.390, Florida Rules of 
Civil Procedure. The presiding officer may issue appropriate orders to effectuate the purposes of 
discovery and to prevent delay, including the imposition of sanction in accordance with the 
Florida Rules of Civil Procedure, except contempt. Rule 1.380, Florida Rules of Civil 
Procedure, sets forth in pertinent part that: 

(b) Failure to Comply With Order. 

(2) If a party or an officer, director, or managing agent of a party or a person designated under 
rule 1.3 10(b)(6) or 1.320(a) to testify on behalf of a party fails to obey an order to provide or 
permit discovery, including an order made under subdivision (a) of this rule or rule 1.360, the 
court in which the action is pending may make any of the following orders: 

(A) An order that the matters regarding which the questions were asked or any other designated 
facts shall be taken to be established for the purposes of the action in accordance with the claim 
of the party obtaining the order. 

(B) An order refbsing to allow the disobedient party to support or oppose designated claims or 
defenses, or prohibiting that party from introducing designated matters in evidence. 
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(C) An order striking out pleadings or parts of them or staying further proceedings until the order 
is obeyed, or dismissing the action or proceeding or any part of it, or rendering a judgment by 
default against the disobedient party. 

Striking pleadings or entering a default judgment against a party is the most severe of all 
sanctions, which should be employed only in extreme circumstances. Neal v. Neal, 636 So.2d 
810, 812 (Fla. 1st DCA 1994), Mercer v. Raine, 443 So. 2d 944, 946 (Ha. 1983). However, a 
“deliberate and contumacious disregard of the court’s authority will justify application of this 
severest of sanctions, as will bad faith, willful disregard or gross indifference to an order of the 
court, or conduct which evidences a deliberate callousness.’’ Id. 

The FPSC has found that the dismissal of a proceeding, even a dismissal without 
prejudice, is a severe penalty to impose upon a party. It requires an express finding of a willful 
or deliberate refusal to obey an order regarding disc0ve1-y.~ 

Whether to impose the sanction of dismissal is within the sound discretion of the trial 
court. W. G. C.. Inc. v. The Man Co., 360 So.2d 1152 (Fla.3d DCA 1978). The exercise of this 
discretion will not be disturbed absent a clear showing of abuse. Harless v. Kuhn, 403 So.2d 423 
(Fla. 1981). 

The FPSC has previously recognized its authority to impose sanctions for failure to 
comply with a Cornmission Order pursuant to Rule 1,380, Florida Rules of Civil Procedure. See 
Order No. PSC-03-1025-PCO-SU, issued September 17, 2003, in Docket No. 020745-SU, In re: 
Application for  certijcate to provide wastewater service in Charlotte County by Island 
Environmental UfiIi(y, Inc. In that Docket, the Commission granted a Motion to Dismiss the 
party as an intervener because it continued to disobey the Commission’s Orders. See Order No, 
PSC-O3-1389-PCO-SU, issued December 10,2003. 

A. VCI’s refusal to complv with the Commission’s Orders on Discovery is indicative of 
VCI’s deliberate and wil lhl  actions to unduly delay the Commission’s resolution of this 
proceeding, 

In its Protest of PAA Order No. PSC-08-0090-PAA-TX and Request for Formal Hearing, 
filed March 5 ,  2008, VCJ specifically requested the Commission “[slet this matter for a Section 
120.57(1), Florida Statutes, hearing to resolve the disputed issues of fact and law identified 
herein’, and to allow VCI a full opportunity to present evidence and arguments as to why Order 
No. PSC-08- PAA-TX should be rescinded.’d Subsequently, VCI and Prosecutorial staff 

Order No. PSC-95-1568-FOF-WS, issued December 18, 1995, in Docket No. 950495-WS, In Re: Application for 
rate increase and increase in service availability charges by Southem States Utilities, fnc. for  Orange-Osceola 
Utiliries, Inc. in Osceola County, and in Bradford, Brevurd, Charlotte. Citrus, Clay, Collier, Duval, Highlandr, 
Lake, Lee, Marion, Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, St. Johns, St. Lucie, Volusia, and 
Washington Counties. 
Protest at 10-1 1. 
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participated in an Issue Identification Conference where the following issues were mutually 
agreed upon: 

1. Is the PSC authorized to audit an ETC’s records for compliance with applicable Lifeline, 
Link-Up, and ETC statutes, rules, processes, procedures, and orders? 

2. Did VCI provide Lifeline service to its Florida customers using a combination of its own 
facilities and resale of another carrier’s services between June 2006 and November 2006? 

3. Did VCI correctly report Link-Up and Lifeline lines on USAC’s Form 497 for 
reimbursement while operating as an ETC in Florida in accordance with applicable 
requirements? 

4.(a) Does VCI provide toll limitation service to Lifeline customers using its own facilities? 

(b) If so, is VCI entitled to obtain reimbursement for incremental costs of TLS? 

(c) If yes, what is the appropriate amount of reimbursement? 

5 .  Were late payment charges correctly applied to VCI Florida customer bills? 

6. What is the appropriate refund amount for E-91 1 customer overbilling? 

7. Does the PSC have the authority to enforce an FCC statute, rule or order pertaining to 
ETC status, Lifeline, and Link-Up service? 

8.(a) Has VCI violated any FCC statute, rule or order pertaining to ETC status, or Lifeline and 
Link-Up service? 

(b) If so, what is the appropriate remedy or enforcement measure, if any? 

9.(a) Has VCI violated any PSC rule or order applicable to VCI pertaining to ETC status or 
Lifeline and Link-Up service? 

(b) If  so, what is the appropriate remedy, if any? 

10.(a)Does the Commission have authority to rescind VCI’s ETC status in the state ofFlorida? 

(b)If so, is it in the public interest, convenience, and necessity for VCI to maintain ETC 
status in the state of Florida? 

1 I.(a) Has VCI willfilly violated any lawful rule or order of the Commission, or provision of 
Chapter 364? 
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(b) If so, should VCI’s competitive local exchange company certificate be revoked? 

On March 26, 2008, the Prehearing Officer issued the Order Establishing Procedure 
which set forth that b‘[d]iscovery shall be conducted in accordance with the provisions of Chapter 
120, F.S., and the relevant provisions of Chapter 364, F.S., Rules 25-22, 25-40, and 28-106, 
F.A.C., and the Florida Rules of Civil Procedure (as applicable), as modified herein or as may be 
subsequently modified by the Prehearing Officer.”’ 

On March 31,2008, Prosecutorial staff served it  First Set of Interrogatories (Nos. 1 - 39) 
and Production of Documents Nos. (1-10). Prosecutonal staff sought discovery on matters 
clearly within the scope of the issues agreed upon by the parties. More specifically, 
Prosecutorial staff sought discovery on matters in relation to both VCI’s operations as an ETC in 
Florida and its operations as a certificated CLEC in Florida. VCI failed to respond to 
Interrogatory Nos. 1 - 13, 15 - 36 and 39 and Production of Documents (POD) 1-10. Amongst 
the several general and specific objections,raised by VCI, VCI cited the Commission’s lack of 
subject matter jurisdiction, However, VCI had yet to request the Commission address subject 
matter jurisdiction as a threshold issue in this proceeding. 

Although as a matter of law, a party may raise subject matter jurisdiction at any point in a 
proceeding, VCI’s refusal to respond to staffs discovery, without having made any formal 
request that the Commission address subject matter jurisdiction prior to its objections, was a 
transparent attempt to delay the Commission’s resolution of this proceeding and impeded the 
Commission’s ability to conduct an orderly administrative hearing pursuant to Section 120.57( I), 
Florida Statutes. 

On April 25, 2008, the Prehearing Officer issued Order No. PSC-08-0258-PCO-TX 
granting Prosecutorial s taffs  Motion to Compel and required VCI to serve its responses to 
Prosecutonal staff on May 2, 2008, On May 2, 2008, VCI filed its Motion for Reconsideration 
of Order No. PSC-OS-0258-PCO-TX. It was in this filing that VCI first notified the Commission 
of its intent to file a Motion to Dismiss or in the alternative, hold the roceeding in abeyance 
pending a determination of the Commission’s subject matter jurisdiction. B 

By Order No. PSC-08-0304-PCO-TX, issued May 8, 2008, the Commission denied 
VCI’s Motion for Reconsideration and ordered VCI to submit its fu l l  and complete responses to 
Staffs  First Set of Interrogatories (Nos. 1-38) and First Request for Production of Documents 
(Nos. 1-10) by the close of business on Friday, May 9, 2008. On May 9, 2008, VCI filed a letter 
with the Commission stating, “it was intent on preserving the issue of the Commission’s 
jurisdiction for judicial review and is unwilling to waive its objections by providing further 
discovery.” VCI’s refusal: to comply with Order No. PSC-08-0304-PCO-TX appears to be a 

Order Establishing Procedure at 2. 
VCI filed its Motion to Dismiss or in the alternative, hold the proceeding in abeyance on May 5 , 2 0 0 8 .  
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deliberate and willful action to further its attempts to delay the Commission’s ability to conduct 
an orderly administrative hearing as requested by VCI. 

Staff notes that VCI has continued to apply for and receive universal service funding 
during the pendency of the Commission’s proceeding. Specifically, VCI received $5 1,966.00 
and $53,461 .OO in universal service finds from USAC for March and April for its operations as 
an ETC in Florida. 

B. 
matter iurisdiction to iustifi its refisal to comply with Order No. PSC-08-0304-PCO-TX. 

The Commission should not be misled by VCI’s claim that the Commission lacks subiect 

I ,  
VCI has not challenged the Commission subject matter jurisdiction. 

Prosecutorial Staffs  discovery seeks information that addresses matters for which 

Putting VCI’s claim that the Commission Iacks subject matter jurisdiction to revoke 
VCI’s ETC designation aside, Order No. PSC-08-0304-PCO-TX, compels VCI to respond to 
s t a r s  discovery which seeks information relevant to VCI’s operations as a CLEC in Florida. 
Specifically, staff seeks information regarding the scope of VCI’s admitted overcharging of the 
E-91 1 fee and VCI’s alleged misapplication of late payment charges. Furthermore, VCI agreed 
to Issue 1 1, which asks the Commission to determine if: 

11. (a) Has VCI willfully violated any lawful rule or order of the Commission, or 
provision of Chapter 364? 

(b) If so, should VCI’s competitive local exchange company certificate be 
revoked? 

Prosecutorial staff notes further that Prosecutorial staff Witness Robert J. Casey has included in 
his rebuttal testimony allegations that VCI has failed to accurately report its gross operating 
revenues in its 2006 and 2007 regulatory assessment fee form in violation of Section 364.336, 
Florida S t a t ~ t e s . ~  Concerns regarding VCI’s regulatory assessment fee form were first identified 
in Staff Audit Finding No. 2.8 

2. VCI has acknowledged the Commission’s authority pursuant to 364.27, 
Florida Statutes, to investigate vioIations of the rulings, orders, or regulations of 
the Federal Communications Commission (FCC). 

On page 32 of its Motion to Dismiss, VCI states that “[tlhe Commission is empowered to 
investigate interstate rules of practice for or in relation to the transmission of messages or 
conversations taking place within Florida which in the Commission’s opinion violate the Act or 

’ Rebuttal Testimony of Robert Casey at 2-3. 
Direct Testimony of Intesar Terkawi at 5 .  
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the FCC’s orders and regulations. But the Commission’s power with respect to such interstate 
matters is limited to refemng violations to the FCC by petition.”’ Prosecutorial staff points out 
that the Commission has yet to take any final agency action with regard to VCI’s ETC status. 

VCI’s acknowledgement that the Commission has explicit authority to investigate such 
matters is demonstrative of VCI’s deliberate and willfd disregard of Order No. PSC-08-0304- 
PCO-TX. While VCI cites the Commission’s lack of subject matter jurisdiction in refusing to 
respond to Prosecutorial staff‘s discovery in direct violation of Order No. PSC-08-0304-PCO- 
TX, i t  clearly acknowledges in its Motion to Dismiss that Section 364.27, Florida Statutes, 
explicitly grants the Commission authority to investigate violations of the Federal 
Telecommunications Act and FCC rulings, orders, or regulations. VCI’s acknowledgement also 
further supports Prosecutorial staffs argument, set forth in its Response to VCI’s Motion to 
Dismiss that VCI has failed to exhaust its administrative remedies in this proceeding. 

After the opportunity for a Section 120.57(1), Florida Statutes, administrative hearing the 
Commission may ultimately find it appropriate to forward its factual findings to the FCC 
pursuant to Section 364.27, Florida Statutes. However, VCI’s deliberate and willful rehsal to 
comply with Order No. PSC-08-0304-PCO-TX prevents the Commission from conducting an 
orderly proceeding and considering evidence from both VCI and Prosecutorial staff in making its 
final factual determinations. 

3. VCI has willfully and deliberately failed to comply with Order No. PSC- 
08-0304-PCO-TX, by not responding fully and completely to Prosecutorial Staffs  
lnterrogatory Nos. 1,3,6,34,  and 39 and Production of Document Request Nos. 1 
and 10, for which it did not raise lack of subject matter jurisdiction as an 
objection. 

Once again setting aside VCI’s refusal to comply with Order No. PSC-08-0304-PCO-TX 
due to its claim that the Commission lacks subject matter jurisdiction to revoke VU’S  ETC 
designation, VCI did not include Prosecutonal Staffs Interrogatory Nos. 1 ,  3, 6, 34, and 39 and 
Production of Document Request Nos. 1 and 10 in its objection to Prosecutorial s ta f f s  discovery 
requests on the grounds that the Commission lacked subject matter jurisdiction. Specifically, on 

Section 364.27, Florida Statutes, Powers and duties as to interstate rates, fares, charges, classifications, or 
rules of practice.--The commission shall investigate all interstate rates, fares, charges, classifications, or rules of 
practice in relation thereto, for or in relation to the transmission of messages or conversations, where any act relating 
to the transmission of messages or conversations takes place within this state, and when such rates, fares, charges, 
classifications, or rules of practice are, in the opinion of the commission, excessive or discriminatory or are levied or 
laid in violation of the Act of Congress entitled ”The Communications Act of 1934,” and the acts amendatory 
thereof and supplementary thereto, or in conflict with the rulings, orders, or regulations of the Federal 
Communications Commission, the commission shall apply, by petition, to the Federal Communications Commission 
for relief and may present to the Federal Communications Commission ell facts coming to its knowledge as to 
violation of the rulings, orders, or regulations of that commission or as to violations of the act to regulate commerce 
or acts amendatory thereof or supplementary thereto. 
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pages 3-4 of VCI’s Motion for Reconsideration VCI states that “[tlhe Discovery Requests that 
will be most directly impacted by VCI’s motion to dismiss are those touching on, wholly or in 
part, VCI’s operations as an ETC, specifically Interrogatory Nos. 2,4,  5, 7,  8-32, 35, 36 and 38 
and Request Nos. 2, 3, 4, 5 ,  6, 7, 8 and 9. Because VCI did not identify Prosecutorial Staffs  
Interrogatory Nos. 1, 3, 6, 34, and 39 and Production of Document Request Nos. 1 and 10 it 
cannot now claim lack of subject matter jurisdiction in failing to comply with Order No. PSC-08- 
0304-PCO-TX . 

The nature of this docket requires cooperation and consideration by all parties. VCI’s 
failure to provide full and complete responses to Prosecutorial Staff’s Lnterrogatory Nos. 1, 3, 6, 
34, and 39 and F’roduction of Document Request Nos. 1 and 10 is yet another example of VCI’s 
deliberate and willful disregard of Order No. PSC-08-0304-PCO-TX, 

WHEREFORE, for the foregoing reasons, Prosecutorial staff respectfully requests that 
the Commission grant this Motion for Sanctions, and dismiss VCI’s Protest of Order No. PSC- 
08-0090-PAA-TX and Request for a Section 120.57( I), Florida Statutes, administrative hearing 
and that Order No. PSC-08-0090-PAA-TX be reinstated and consummated as a final order. 

Respectfully submitted this 13th day of May, 2008. 

,~ Staff Counsel 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 

A PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 

FPSC- COMMISSlliH CLERK 
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DATED: MAY 13,2008 

I HEREBY CERTIFY that a true and correct copy of STAFF'S MOTION FOR 

SANCTIONS has been served by U.S. Mail to Bruce Culpepper, Akerman Senterfitt Law Finn, 

106 East College Avenue, Suite 1200, Tallahassee, Florida 32301, and that a true copy thereof 

has been fumished to the following by U. S. maiI or by (*) hand delivery this 13'h day of May, 

2008: 

Vilaire Communications, Inc. (*)Rosanne Gervasi 
P. 0. Box 98907 
Lakewood, WA 98496-8907 2540 Shumard Oak Blvd. 

Florida Public Service Commission 

Tallahassee, FL 32399-0850 

s LEEE G 
Senior A t t o m e F  u 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6185 

FLORIDA PUBLIC ys ERVICE COMMISSION 
Senior Attobey 

2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6185 
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Fori Litutlcrdulz 
Jiisksoi,v!lle 
I.OS Atlgrlc$ 
h.1 ad isoii 
Mintni 
New York 
Orlando 
Tiillnhnssee 
Tampn 
Tysons Conier 
L V ~ s I i ~ i i g t m .  I)C 
Wcs i  Pnliii Hex11 

Su1tc 1?00 
IO6 L i s l  Collcpc Avenue 
' I ' i i l lnlmsce, FI. .12101 

\VWIV. tikui riinii.com 

850 224 9634 / a /  850 222 0103,/U.~ 

M a y  14. '008 

VIA Electronic Filirig 

hls. Ann Cole 
Commission Clerk 
Florida Public Service Commission 
3540 Shumslrd Oak Roulevard 
Tallohassee. F I ,  32399-0850 

Re: Docket No. 080065-'1'X - In  re: Inrcstigittion of' Vilaire C'oniniii i i ications, lnc.'s eligible 
tclccomnrunici~tions currier stir!us a n d  cr)nipetitive local cxcliange coiiipmy certificate 
status in the Stkite of I'lorida. 

D e u  Ms. Cole: 

Ellclosed for electronic filing in the above-rererenced docket, p l e w  find VCI's Prehearing 
Statement. as well as a version in Word format in conipliancc with the Order Ihtnblishing Procedure 
for this case. 
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TIAI’I33 M a y  14, 2008 

V I [ , A r I G  C‘OMMUNIC’A’I IONS INC.’S 
PlWl IEh l i lNG S TATEIvlENT 

COMES NOW, VCI Company, doing busincss iii Florida as Vilaire Commiinications, 

Inc. (“VCI”), aiid files its Prehearing Stzitcinciit pursuant to the Order Establishing Procedure, 

Order No .  08-01 9WCO-’l’X,  issuccl by thc I’rehcaring Otticei on March 26,2008: 

A .  Jlfl9ts.n M’lti iesses 

VCI intends to oiyer the cliiecl testimony of Stanley .lohnson, filcd April 34, 2008. Mr. 

Johnson will not offer testiniony on a n y  issLics that louch on, ~ v h o l l y  or in  part, the coiiipany’s 

operations as an ETC as VCl bclieves the Commission is without subject matter jurisdiction to 

inquire into, review or adjudicatc thcsc matters. With respect to Issuc Nos. 11(~ )  and (b), bk, 

Jolinson’s testimony will be limited to the coiiip~iny~s operations as ii CLEC that VCI believes 

are within rlie jwiscliction of the C’oniniission i n  ~ N I ~ ~ L I I C C  with Florida  law^, rules lawfully 

aclopIcd by and lslcvI.id ordcrs issLiccl b y  the C‘oiiiinissioii with rcspcct to C‘LECs. M r ,  Johnson’s 

also will offer testiiiiony as to lssiies 5 and 6. 

€3. - D e s m t i o n  of Prciilcd Exhibits 

Vilaire Coniniuiiications, Tiic. intends to offer tlirough its wi ttiess Stanley Joluison the 

fol1 owing Exhibits : 
. - - - - .. .- ._ .. -- 

SJ I-A-SJ I’i?; 

I 

(payment fee. I 
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C .  Basic Position 

VCI's position is that thc PSC' is without subject niattci' juriscliction icnder I ider i~ l  

or state law to inquire inlo, rcvicw or ndjudicate motters touching 011, cvholly or part, 

VCl's operations as an E'I'C in Florida, t o  enforce federal law or the FCC's rules 

pertaining to ETCs againsl VCI, to rescind VCT's ETC ciesignation, or to revoke VCI's 

CLIK certification for any violalion of federal l a b \  or the l.'Cc"s rules 

D. VCI's Positions OII Issues Iclc~~tificcl by Staff 

VCl's positions on 1112 ibsiie:s ideiilificci b j  Stul'l'are 51s follotcs: 

lssue No. 1 ,  Is thc PSC authori/,ed to audit an ETC's records I'or compliance with 

applicable Lifeline, Link-Up, uid ETC statutes, rules, processes, procedures, and orders? 

V U :  The Commission is without sulijcct matter jurisdiction undcr federal or state law 

to inquire into, review or tidjiiilicate this matter. 

Issue No. 2. Did V C I  ~ ~ r o v i d c :  1,ifeIitic scrvicc to its Florida custotnzrs using a 

combination of its own  racilitics sind rcsalc of aaothcr cnrricr's scrvices between Julie 2006 stnd 

Novembcr 2006? 

VCI: The Coinmission is without subject matter jurisdiction iii-~tler Ieedcral or state law 

to inqiiirc into, review or acl.judicate this mottcr. 

lssiie No. 3.  Did VCI correctly report [,inli-iJp and 1,ifelitx liries on IISAC's Form 497 

fbr rciinb~irsenien~ while operating tis an EI'C in F lwid i i  in occorctance wi th  applicable 

recluii e incn ts? 

VCI: Thc Coinmissioii is without  subject m a t k r  jurisdiction under. fcderal or state law 

to inquire into, review or acljudicate this matler. 
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Issue No. 4.(a) Does VCI provide toll limitation service to Lifeline customers 

using its own facilities? 

VCI: ‘I’lie Coinmissiori is witlioiit siihjeci miittcr jurisdiction iincter federal or state law 

LO inqiiirc into, review or ndjiiclicate th is matter, 

Issue No. 4.(b) If so, is VCI entitled to obtain reimbursement for incremental costs 

of TLS? 

VCI: The Commission is \vilhoiit sub,ject matter jurisdiction under federal or slate law 

to inquirc into, review 01 sidjiidiciitc this matter. 

Issue No.  4.(c) 

VCI: 

I I ‘  yes, wlicit is thc ajiliropriatc au‘iount oT rcimbiirsement? 

Thc Coinmission is without subject matter jurisdiction under fccderal or staic law 

to inquire into, review or adjudicate this matter. 

Issuc No. 5 .  Were latc paymcnl cliargcs corrcctly applied to VCI Florida customer 

bills’? 

VCI: Y C S .  

Issue No. 6 .  

V U :  

What  is the appropriate rel’iincl anioLmt I b r  l:-9l 1 customer overbilling? 

Thc amount submitted to Staff in the Florida 9 1 1 Overcharge Worksheet 011 

January 16, 2008 is the appropriate refund amount for E-91 1 customer overbilling. 

Issue No. 7 .  Does the I’SC havc  the a i i h r i t y  to enfuice an FCC siatiite, rule or ordcr 

pertaining to ETC‘ status, Lifclinc, and Link-Up scrvicc? 

V C I :  No. 

Issue No, 8.(a). Ilns VCI violntcd any FCC statute, rule or order pei-taining to ETC 

sttitiis, or Lifeline and Link-lJp service? 

I 
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VCI: Thc Conimission is Lvitlioiit siibjcct mattcr juiiscliction ~iiicier fcdernl or state law 

to inquire into, review or acl,judicak this n i a ~ ~ u  

Issue No. 8 (1)). If so, what is the appropriate remedy or enforcement iiieasiwe, if 

any? 

VCT: The Conimission is without subject matter jiirisdiction under federal or state law 

to inquire into, rcviecv or adjiidicaltt [ h i s  inriLtci.. 

lssiic No .  9 . (a)  I las V C ' I  \ , iolntcd ail): PSC i111c or O I ~ L ' I .  applicclblc to VCI pertaining to 

F;'I'C stntus or Lil'eline niid Liilk-Up scrvicc'! 

VCI: No. 

lssue No. 9(b) If so, what is the appropriate remedy, if any? 

VCI: No remedy is appropriate. 

Lssue No. 1 (),(a) Docs .the Commission have authority to rescind VCl's E'I'C slatus 

in  the stnte of Florida? 

VCI: ?"he Commission is without subjjcct maller jurisdiction cinder federal or state law 

to rescind VCl's E'l'C status in the state of Florida. 

Issue No. 10. (b) I f  so, is it in the public interest, convenience, mid ncccssity for VCI 

to maintain JXC status in the state 0 1 '  I;loricla'? 

VCI: The Commission is wi[hout s t i h j cc t  m a ~ t e r  jurisdiction under fcdernl or slate law 

to iwciiid VCl's 1iTC s t a t u s  iii the state of' Floricla. 

Issue No. I 1  .(a) Has VCI \~illfiilly violated any  lawful rule or order of the 

Commission, or provision of Chaptcr 364? 



VCI. VCl t in in t zn~ iona l l~  o\~erbillecl its customers the E-91 1 surcharge. but has 

refunded or creditzd custoiners who paid thc incorrect charge iind has instituted the concct 

siirdiarge 011 its custoincr bills. 

Issue No. 1 1 . ( b j  If so, should Vc'l 's competitive local exchange company 

ceitificsttc be revoked? 

VCJ: No.  

E, Stlnlllatcd Issucs 

VCI is not a party to any  stipirlatioiis at this time, altliough i t  believes i t  should be able to 

reach SL stipiilation oii Issuc Nos. 5, 6 a n d  1 1 (a). 

I:. - Pcndinfi Motioiis 

VCI seeks Commission action on its Motion to Ilismiss for I,acl< of Sub.ject Matter 

.I iui sdi c t ion I 

6 .  Pending Requests or C l ~ i i ~ ~ ~ ' ~ ~ . ~ ~ ~ , ! l l ~ t l e i i t i a l i  ty 

Today, VCl has filed a I'clition for  Conijidcntial Classil'icatioii of Certain D o c u ~ ~ ~ e n t s  

Submittcd to S t d f  011 January 16, 2008 in Respoilso to Post-Adit  Questions and Sitbniittecl by 

Stanley Johnson 011 April 24, 200s ns Exhibits to his 'I'cstiiiiony. VCl filed a Petition for 

Contidential Treatment of Docuinents Submittccl Pursuant l o  Audil Control No.  07-250- 1-2 on 

Dcceiiiber 4,  2007. 

1-1. Obiections to Witncss' @!.difications as Expert 

VCI objects to the qi~~~li l icnt ion of' Robert Cascp 21s mi expert on any aspect of the federal 

Universal Sci-vicc pivgram and also objects lo  his qunlificatioii to offer Icgul interpretatious and 

analysis regarding fcderril and statc law, 



B nice Cu I pepper 
Alt e m  inilS cn t cr li t t ,  A L'torne ys at I,aw 
I06  East College Ave. ,  Suitc 1200 

'l 'elopl~onc: (850)  5 2  1-800 1 
Facsimile: (850)  222-0103 

' [ ' t l !  I ~ ~ I ~ ~ s s c c ,  F'1, 3230 1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that ii true aiid correct copy of the foregoing P reheahg  Statemcnt 
have becn scrvcd via Electronic Mail to the pcrsons listed below tliis 14th day of May, 3,008: 

~- 
L e e  Elis '['an. Senior A t t o m y *  
FI or i cia Pub1 ic S e r v  ice C om in i ssi o 11. 
Ot'tiw of  the General Clourisel 
2540 Shumard Oak l31vd. 
'l'allahassee, FL 32399-0850 
Ll'ai@psc I s late. fl,  us 

-- 
Adam Teitzman, Supervising Attorney* 
Florida Public Service Commission, 
Oflice of the General Counsel 
2540 Shumard Oak I3lvd. 
TLII I L ~ ~ I U S ~ C ,  FL, 323 99-0 8 50 

Beth Salak, DirectodCompctitive Markets aiid 
En forcciiicn t * 
2540 Shumard Oak Blvcl. 
Tnllahnssee, PI. 32399-0850 

,, .f 

Beth Kealing 1:. 
A Iterrnn 11 Sc n t crt'i tt 
I06 East C'ollege Avcnuc.  Siiitc 1200 
I' 0 130s 1 x 7 7  (3'302) 
.l'allahasscc, I~lur icki  3230 I 
(850) 5 2  1-8002 
Fax: (850) 222-01 03 
be th.  ltcati ng@!,ake riiian .coin 

I 

( ' I ' l  , I  5 xi0 I ; 1 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

NOTICE OF COMMISSION HEARING AND PREHEARMG 

TO 

AKERMAN SENTERFITT LAW FIRM 
VCI COMPANY 

VILAIRE COMMUNICATIONS, MC. 

AND 

ALL OTHER INTERESTED PERSONS 

DOCKET NO. 080065-TX 

JNVESTIGATION OF VILAIRE COMMUNICATIONS, INC.3 ELIGIBLE 
TELECOMMUNJCATIONS CARRIER STATUS AND COMPETITIVE LOCAL EXCHANGE 

COMPANY CERTIFICATE STATUS IN THE STATE OF FLORIDA. 

ISSUED: Mav 14.2008 

NOTICE is hereby given that the Florida Public Service Commission Will hold a public 
hearing in the above referenced docket. 

The hearing will be held at the following time and place: 

Wednesday, June 4, 2008, beginning at 9:30 a.m. 
Room 148, Betty Easley Conference Center 
4075 Esplanade Way 
Tallahassee, Florida 

PURPOSE: 

,.A 

The purpose of this hearing is to permit parties to present evidence relative to Vilaire 
Communications, Inc.’s (VU)  protest of Order No. PSC-08-0090-PAA-TX, issued February 13, 
2008, proposing to rescind VU’S eligible telecommunlcations carrier status and cancel VCI’s r, 

r, I 

80 
a - 
.4 xz 

competitive local exchange company certificate ..‘ >- 

PREHEARJNG CONFERENCE 2 

> Q  
* a  
2 ,  0 

A prehearing conference will be held at the followmg time and place: 
3 - 3  

Wednesday, May 28,2008, beginning at 9:30 a.m. (. .J <:> 
0 
cs Room 148, Betty Easley Conference Center 

4075 Esplanade Way 
Tallahassee, Florida DOCbMr’hl h l 1 ~ p r q - 2 ~ ~ ;  

a 
LL 
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The purpose of this prehearing conference is: (1) to define and limit, if possible, the 
number of issues; (2) to determine the parties' positions on the issues; (3) to determine what 
facts, if any, may be stipulated; (4) to dispose of any motions or other matters that may be 
pending; and ( 5 )  to consider any other matters that may aid in the disposition of this case. 

JURISDICTION 

This Commission is vested with jurisdiction over the subject matter of this proceeding by 
the provisions of Chapter 364, Florida Statutes. This proceeding will be governed by Chapter 
364 in addition to Chapter 120, Florida Statutes, and Rules 25-4, 25-22, 25-24, and 28-106, 
Florida Administrative Code. 

EMERGENCY CANCELLATION OF PROCEEDINGS 

If settlement of the case or a named storm or other disaster requires cancellation of the 
proceedings, Commission staff will attempt to give timely direct notice to the parties. Notice of 
cancellation will also be provided on the Commission's website (http://www.psc.state.fl.us/) 
under the Hot Topics link found on the home page. Cancellation can also be confirmed by 
calling the Office of the General Counsel at 850-413-6199. 

Any person requiring some accommodation at this hearing because of a physical 
impairment should call the Office of Commission Clerk at (850) 413-6770, at least 48 hours 
prior to the hearing. Any person who is hearing or speech impaired should contact the Florida 
Public Service Commission by using the Florida Relay Service, which can be reached at 1-800- 
955-8771 (TDD). 

By DIRECTION of the Florida Public Service Commission this 14th day of May, 2008. 

ANN COLE 
Commission Clerk 

( S E A L )  

RG 


