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EXRCUTTON CoTy

AMENDED AND RESIATED
' IRADEMAR, LICENSE AND SERVICES AGREEMENT

THIS AMENDED AND RESTATED TRADEMARX LICENSE AND SERVICES AGREEMENT {tncluding oll

exhibits raforanced and § ted hercin, ooliectivaly, tha “Agrecment®), s made and encered Into a5 of the St

Encerpora
day of Juns, 2008, (“Execution Dalc™), by nnd betwesn Greew Mountain Energy Company, 8 Delawaro
| pffiez Jocated &t D00 West 6% Streot, 92 Floar, Austin, Texar 78701 (*Grasn

" corporation with s prinoips
* Mownixin®), and Florida Power & Light Compsny, & Florkda corparation with its prineipal office Jocated at 700
Uidverse Boilsverd, Juno Buach, Fiowldx 33408 (“FPLY). Gresr Mountain and FPL shall sach be rofermed 1o ax o

"Pprq" and chllecﬁvﬂy uy the *Parties”,

 FPL and Green Montain éntersd trta Guet cerain Tredesnark Licenso ang Servives Agreement offbctive as of faly
- 30, 2003 {tbp “Orlghoal Contract™) along with tiat cortain Side Letier Agresraent with respoct to the Cifglnal
Conurict dated ay of Jute 13, 2006, betwesn FPL and Groen Mouninln (“Side Lotter Agroement No. 1%} apd that.

cortain Sids Letter Agréemiont ihh respoct 10 the Oslginal Contract by and between FPL and Grozn Mountain dtsd
y 9, 2004 (“Side Letter Agroeiment No. 1) (collsetively, the Original Contract, Side Latrer Agrepmont

- asof ety g
No 1 and 8ido Loler ‘Agréeminit Na 2, ol ps smooded, thall be roferred to sa the “Original Ciltract

Documents”). ‘The Pertles now desire to amead und restats the Original Contract Documents n thetr entiraty 1o
provide for cortaln inodifieations tn tha scops of the Parties’ relationship and raspective responsibllities and
.ohligations end pouant to which Green Mownizin shall provide fo FPL cortaln Marketing, Custoimer Cure and

“wdveqtiaing servicss for FPL's Sunchine Energy™ program, efi ua tors spacifically sot forth herefn.

ﬁow, TEIE{ﬁFDRB, i considernticl of the mutual covanaits heroin contained and othee good and vahable
gonsidaration; the receipt end soffivienoy of whicll tre hereby mknowiedgad, the Parties hereto do harchy agres to

umend and restats the Orlginal Contract Documents in thelr entirety s follows:

10 - Defiied Tatms. As vsed in this Agrecmant, with inlkind or complets capitalization, whather I singuter or
ploral, the Following terms hava the following defined méaning: .

LI “Advertising Matorai(s)” meons any and @l maeals prepared by Green Mountin for
dissamination to Custbmers for the purpose of Markating, promoting, solicitingand encoussging
partdolpizion under the Program, including without tdailon dircct mall solicitations, brochures,
newslsttery, inserts, sanp packs, bangialls, pull-iabs, advestising packeges, sdvortising messages,
letter opplicstions, outbound or nbomnd telemarketing scripis, polnt of sale matetfaly, website

advertisoments, ¢lectronic sollcitstons, radio seripts, tlevieion s ipts, pewspaper advertisoment,

magazine advertiseronts and releted traiting matarialy

12 “AfMiate® shull mean an cotity direetly or indivectly somtrolied by, contrelling or undet cormon
contro} with # Prrty. For the purposss of this definition, the term "confro™ means, the posssssion,
dirsctly ar indivscily, of theipower to direct or causs the direction of the manegement and poltatay
of such entity, whether through the owncrship of vottng yocuritles, by contract or otherwlse,

"Applieable Laws" shall mean ofl laws, statuisy, treaties, 1uls, codet, ordinances, rezulstions,

13 _
. permitd, official guldslines, certificatoy, orders, interpretations, lizenses, Jeases and permita of sy _

) - ' Governmentsl or Regtatory Authorfty, und judgnents, decreas, infunctivns, write, orders or lke
~ -4 " aotion of sy court, arbitrator or other judiclal or quasi-judioinl tribugal of competent jurivdiction
P anif alf raquirements of law as 4 relates 1o the Program and Services provided hereunder.

114, “Asstgnpuent Agressen® shall moan that conzth Assignment and Consent Asreemens, by und
hotwaen FPL snd Greon Mountsln, ptrsvant to whick the Agresmont wil)
rogram Effeciive Dave

* be assignod by Greon Moubtain 10 FPL during ihe perind from the
twrough July 31, 2013 pursaaat 1o tho texms of such sgroement.

s - “Billing™ means tha procoes of collecting and recelving amounts due rom Participants

poc IMENT NUHEER—DAT”
r\
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"Business Day” moacs nny day cxcepl s Seturday, Sunday, or a Federal Reserve Bank holiday, A
Business Day shall open at 8:00 am, nd closs #t 5:00 pm. local ime for the relevant Parry's

principal placs of business.
“Cause™ shall have the meanlng sct forth in Section 102,

“Confidentisl Information® shell mear eny and all whick js disclosed by a Party to the other
Party: ({) docomentation, drawings, specificamtions, software, technical or enginesring dutn,
bostnets information, and other forms, that may bs sommunisated omlly, in writing by electronlc
or magnetic media, by visua) obeervation, and by ofher means; (if) information conceming the
Progrem and each Perty's roquirements and fhollities, mnd Informaton concoming the
requirements of Customers; (il) ficanotal, accounting or !narketing reparts, business plans,
apalyses, forecasts, prodictions, or projestions related to ths Program or the bugipess of efther
Party gonerslly; (iv) the terms of this Agreament and the substencs of either Party’s discussions
and correspondencs with the other Party concarning ths Program; (v) o) information providad by
cithes Paty to the othe, in whatever form and by whetaver tncans, that relates to or Js In
conntectfon with the Program, without regard to whether it bears aty legend or notica indicating 5t

canfidential or proprlefary nature, unlees md until the yecelving Party has boon sdvised in writing
by the dirclosing Party that such Informatlon fa not confidentlal or Jetary; (vi) all Peryongl
Infirmntion; sd (vif) ell Contidentia) Information that would constituts a “irade secret” as that

term s defined and uged in Chaptsr 688, Florida Statutes,

“Customer” or “"Customers® shull mean residentlal or 2 commercial/business customer(s) wha
roceivas sloctric sot vice pursuant to 8 FPL secvice taiff in the State of Florida.

“Customer Cere” ahail mean inbourid telephone oall centers maintained and oparated by Green
Mountsin and FPL, which shall; (i) be riaffod by an adoquate number of fraived customer care
reprosentatives who texpond’ ta frctual inguirles, sales Inquirfes, informational requests and
cornplatnts from potential prior and current Paxticipants; end (i) at of) times maintain procadures
for the handling, documenting and recording of all such Inguiries, requests and compleints and for
digastor mecovery, 8l in sccordance with practices, methods or aots genesally acospted electric
power Indostry; (1t} i ench of (I} and (&) be in accordence with all applicable FPSC orders and

regnlations.

“Developed Marks” shull mean any and al) Marks used or developed specifically for the Program
of the services or product provided under the Green Pricing Rider (which includes, without
fimimtfon, Sun Funds, Sunshino Ener

“Direct Marketing Costs” shall mesn sny and all ectual costs fncurred by Grsan Mountain,
without markep by Green Mountaln, In connoction with the Servicos or the porformance of the
Servicss, incloding but not limited to veador end third party expenses and costs; (f) for Costomer
researcly for tha design, produedon and minfing of Marksting matarizls, sules collatzral and
Customer commiuication omtewinls for the Progtem; () for Advertising Muterlals for the
Program; (i) for sales channel costs for the Programy end (Iv) for sequiring Customers and

Customner retention sctivities for the Progrem; Inoluding In each caxe any taxes impossd by
veudors or third perties on such costs, but exchuding Creen Mouttain's ganeral overhead.

“Dispate shall have tho meaning o st forth in Section 13 1 below
“Digpute Notleo™ shail bave the mexning 28 set forth in Section 13 2 below
“Dhsputing Party” shali have the meaning as set forth n Section 13.2 below.

“Energy™ shalf mean physical cleotric energy, expressed in megawartt hours (*MWh") or kilowan
hours (“KWn*) of the character that pagses through tansformers and transmission wires where i1
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EXECUTION COPY

wgnunlly becomes altornating corrent, sixty (60) bortz alectiic energy delivered at nominal
voltage. .

“Force Majeure” dill mean any physical o1 governmenstal causes, which provents such Pusty
from paforming fts obligations under this Agreement, which event or clroumstance was not
enticipated a8 of the date this Agreement was entored intn, which fs not within the reasonabls
contro) o, or the resalt of ths negligence of, ths ehalming Pasty and which by the exercise of duo
ditigenow swch claiming Pty could not have prevouted or in imabla to overcoms o aveld Such
e shR hclode inberruptions of Grm transodasion service relied on to maks delivesy, strikes,
tabor diffioultios, shutdowns in aotlcipation of strikes, acts of temoriam, sccldents, equipment
brealodown, tiots, fire, flood, hurvicanes, wars, dalzys or intermptions In transportation, materfally
disuptive sctions or failure to act of any government or goveinment agency (whether or not
having legel force aud effect bieluding, without Nmitation, any comt order or any snvircnmental
complinnce cader o noties) or any ofher disabling causs or contingency not reasonably within the
control of the Party clalming such ovent, whethes of the netore or subject maiter hereln
vaumented. Nothing contalned herein, however, shall ba conshived to rocuire & Party to prevent
or sottlo a sirlke against its will. Beonomle husdship ahall not constitute Foroe Mejeure.

“FPL, Cycls Montk” shfl mean FPL's Billing cycle of b peafod of & month or less.

“FPL Licensed Intzllectual Property™ shall mean any and all Intellsctan] Property owned by
FPL (including its Affilintcs or thind pasty lesnsors) and disclosed to, shered with or otherwize
provided to Groan Mounmin by FPL s connoction with this Agreement and the performance of

the obligations set forth herefn.

“RPL, Licensed Marks® shell roca those FPL owned or lioenssd Marks used by FPL to ldertify

itself nod the name of the Proginm, which Inclodes, without itmitation, the trademask Sunshine
Brergy*™ and any other Developed Marks.
“FRCC” shall mean the Florida Relisbility Coordinating Councfl (o1 tha successor arganization

thereto).
“FPSC™ shall mean the Flotida Public Servies Commission or awy soceessor entity therato.

“GCM Licensed Intellertunl Property” chall mean aoy and all Imtellectual Property ovwned by
Green Mountain snd disclosed to, shared with o otherwise provided {o FPL by Green Mountain In

oommection with this Agresment and the performance of the obligatfons set forth herein,

"M Licesssd Marks” shall rrosn the Green Mountain owned or loonssd Marks used fn
connection with ity peiformance of the Marksting of the Program.

“Guovernmeuntal or Regulatory Aniborfty™ shall mean any court, tribunal, arbitrator, FPSC, or
other instrumentelity of the United States or any stats, county, city or othor political subdivision.

“Green Pricing Rider” shall mean FPL’s Green Powet Pricing BCCR Rider, which Is the FPL
tarif rider for the Program, ey spproved by the FPSC and which s subjsct to chango 2x & resulkt of
& rule ar order issued by the FFSC.

“Initial Term™ shall have tho meaning es sst forth in Saction 2.1 below.

“Intollectual Property” shall mean all US. and forelgn patents, trado secrets, Liconsed Marks,
copyrigits, markoting tactics, morel tights, destgns, product designs, research, biand developmont,
message posftioning and other industrial or intangible praperty tights of a similar nature; all grams
and registations worldwide In connection with the foregoing and all othar rights with respact
thercto existing; all applicatlons for eny grant or registration, end &) corractions and amendments
thereto  The torm “mory) rights®, as used in this definition, meany the rights of authors and

——— e m
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mu!ms recognized ty non-U 5. furlsdictions, including withont Hmitatfon apy right to retract &
work from o pubile, clatm suthorship, object to any distortlon, mutilatior: or bther modifioation

[ ofw work or anty and alt simllar rights existing under jdicial or sistory law of any country or
Juwrisdlotion in the world, ot pader amy treaty regardless pf whether or nov such sight is called oc
© gemerally referred 10 ay & more] 1ght. The term “markeling taetles®, a5 veed In this definitfan,

inoluday. without limitation, sny finaneial or marketing models, markoting and ssles taols,

o maketing training methods, marketing scripls, macketing methodologias, sales mothodologies and
| Message Maps, and forms of consulting, employment, setvices md olhar contracts, In ench cuse
mvﬂodhmmeﬂknwiﬁmmkoﬂngofﬂwhmm :

"Imeml Rate™ rmieana, for any date, the Josser of (a) tbe per annam rats of interest equal to the
prime Tonding rate ¢ may from Ume t time bo published 1o Ths Whll Strest Jommal under
day on

“Monsy Ratse? on such day (or if not published on suchi dsy o the most recent procading
" \\'Mph publ;shed), phus two prrosnt (244) and (b) the maximum rate petmitied by Applicabfe Lav,

“Julnﬂy Owned Takllecival Property™ means il Intellaotnal Proparty developed, conceived,

¢ writtan, created of firsz roduced to prctice by both of thy Paties Jolmly for FPL's wse for the
t bur excloding sy Developod

snance bf thiy Ap

In cynnestion with the perfor

=
- Marks and FPL Llcenwd intelleamal Proparty and GM Licensed IntaBiestual Property, ws
. mﬂvﬂbh .

“th_:ﬂI_ch" shall have the meaning as sot forth In Seation 18,7 below.

SLicensed Iniziectus] Property™ shol) meen FPL Licensed Intollectusl Property und/or GM
Licenssd bitellectnal Propesty, s the context so requiros
) joomsed Marks™ shall mosn FPL Lictnssd Marks end/or GM Licensed Marks, as the context so

requires *

"M-.rlrnt", “farksted® or “Yarketlng” thall mean alf use of Advertising Materials, mass modia
satlvities, Customer communteations activities and outreach sctivitles associated whb increasing
end maintaining partivipation n the Progran by potsatial and csrent Curtormers,

*Marketing Flan® shal) moan the plan, davelopsd by Gresn Movntaip and spproved by FPL in
veriting prios to the Prngmn Effeetive Date end on an armual basis thereafrer for the Torm, and s
muy bo amended fom tims to time by mutual nt of the Parties [n witing, which dhall
include, but not te Mmited to, monthly aud annusd sales and cost per sslo mrgels; chnen targol;
sales channely nptrations: Customer reteation activites; and the budpet of Direct Macketing Coss.

“Marlo® shall snean designsted names, symbols, trademarks, service marks, Jogofypes, trade
pemes and Insignias owned respectively by the Partles, thelr parent, Afiliates or subsidiartes tsed
In connaction with the Progiam o) Scrvices

*Message Maps® shall mean s documesnt that containg Marketing cononumfcatlon messages and
claime that heve bom :ppruvud by both Parties for use in any ond all Macheting materials for the

37 Program ' :

| ”".h.l;m.ibb Pri;grlm];'nrﬂeipnﬂon Fee" shall have ths meaning 1ot forih in Saction 6.1,

"Monu:ly Rate® stull moan 1he Cresn Pricing Progmm Rider’s monthly rate [br Customer
participation tn the Program, which is subject to change as & result of B yule or order fssuad by the
FPSC. As of the Extcution Date, the current Green Pricing Rider Monthly Rate for Customer
pasticipation in the Program is 59 75, which is subjoct (o chonge as a rosuit of & rule or order

tssiad by tha FPSC

- —— —_
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. “Monthly Sexvices Fee” shal} have the mosalng a5 vot forth fn Section 6.1 below

EN AT ik ad

.“anelpwf" duH maen tﬁm C\mmm mfding n tba Sendu Tmﬁory that hlvc both (i}
*enrolled to participate: 11 or bagiered into the Propam (nchuding without Iimitation any
| Customers which ars snd have bomn tmosferved Into ths Program at sy time fiom the Sunshine
grem under the Original Contract), and (i) remitted any payment st whith

. pro,
wnu'lbutcd to the Monl.bly ngmn Partictpaticn Fee, as calculated in accordancs with Saction

Gl

.

: "Parformnc- Mcbia" :!ujl mean. the aonwal program peiformance growth gouls for ssch
Exhibh B

) "appl:mbh calondar yoar dming the Initial Torm a3 sek forth on

“Pemmll Informatfon™ shall mean any oge or more data slements of u Customer, including b
ribt Mmlted to: (1) socksl sbcwrity number; [H) driver's Neonse namber or government lssoed (D
passwords; (vi)

" numbe (i) oredh tard information; (jv) banking information; (v) PINS and
bealth lnformation; (vii) mstportfah’m registration Ettbrmtion; (vif() d:ﬂ: of birth; (i)

" personn)
salary Inforrontlon; and (%) F’Fb account nunrber.

- 146 ° *Program” sball mean the program auder this Agreament os more specificilly desorfbad and st
. g7"" nams or such other name

- farth in Exhibit A, which progvam shalt be tnder ths Senahine Ener
whick FPL chooses for tha Progran.  FPL shall give Grocn Mountsin 60 days advance natice of

. any change In the name fur the Program.
 «Program Effective Date* shall mean tho fter of () October [, 2008 or (if) the fist FPL

 buslnesr day bf the month that fs thirty (30) days following the dato FPL has obiained il
necsssery Governmental o Regulatory Authority spprovals to begin Murketing the Program o

Custmery.

“Program Participailon Fee® ghall mean the aggrogats amovnt of the 1ariff price a Participan Is
required o remit to FPL via FPL's Billing 10 pasticipate In the Program dueing emy FPL Cycle

Month pursuant to tha terms of (e Qroet Pricing Rider,
“Reviewn] Term™ shall have the metnlng es 3ot forth (v Section 2 | balow.

YRopresentutive® shall hova the meaning s defined in Sccilon 151 below,
“Service Tevritory™ shallimean the geographiv arcos within the Statw of Florida in which FPL is
authorized to provido o)ccd_'h: soryicas to the publie.

®Services® ghall mekn the devoelopment, exocution, perfortnance rnd complotion by Gredn
Mountals of Muarkating, Castomar Care and Advertising Matorial services a3 doscefbed and set
ment, and any other rolsted activities and services necessary for Greon

" Mountal to perform its obligntions undor this Agrrament, ntt in pecordance with the torms of this

153

" A greemang

aSeetloment Perlod® shall have the meaning as set forth in Section 11.2 below
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"ﬁohr Energy Resonres® shall mean th solir encrgy generstion facllity located er Rotbenbach
_"Park, 4350 Boo Ridigs Road, Sarnsom, Floridd 34241

ol nofltnclur" xhnl] mm my pq’m fim, pu.-mmhlp, aszoolution, Julnt venture, sontpasty,

" Gorperetion of othor enrity, regerdicer af tiar, heving en agrecuent, fiiinal or informal, with Green

Mountuin to provide eny of the Services required under this Agreement or with FPL to provide
. survites in connection with FPL' fitfillment of ity cbligations under this Agreement The term
Subcantracter shall-ivalide vendors end nppliers of (reen Momtain end FPL, et the context 5o

requires

" *Terin® huo the ricaning set forth fn Seetion 2 1.
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Subject 1o Section 2.2, this Agreamorit shall commence wnd become effective an the Program
Effectivo Dota atid shell remaln In Ml forcs and effect wntil July 30, 2013 (the “Initlal Term™),
subject t the earfler tenninaton provitions conteined hereln, unless otherwise extanded or
renwed (8 “Rergewal Terai®) as mutualy sgreed upon in writing duly sxecuted by the Parties.
The "Tevm™ shail rizan the Initaf Term eod sny subsequent of suscossive Renewsi Tem(s). For
the avalduacs of doubt, FPL's md Green Mountaln's responsibititias and obligations wnder the
Origina) Congnct Documents shall cermnle in foll foree and offect wntf] (bot oxchuding) the

Progrem Rffoctiva Datn. -

Notwithstanding anry provigion of thit Agreement 1o the comtrery, tha effectivoness of thiy
Agreament shall ba condltioned upoa the exacution and do) of'tho Asgignorent Agresment by
i has failed to exeuto (he

sach of _ FPL and Qrees Mouniin, _
Asslgament Agrosment oo or prior to NN cr other dute mutually agreed to In writing),
then this Agreement shall sutomatically rermbastz and become vold ab initlo; provided, however,
the Purtics agroe and acknowlodge that in the event thiz Agretincy is termineted based onﬂ
M roihoe to exocuts the Assignment Agreement, the Orlgingl Contract ehall contlnus to

full force and cffect and the Parties will wotk towerd smending the Origina) Contrect In 2 mannet

mutusily agrees upon by the Parties

30 Mukoting Qblizations. During the Torm and i strict accordnice with the requiroments of thix Agresment:

L3

. Green Mountatn shall arvs the exchusive right during the: Tesm of the Agreement to Merket (ho
" Progrem to Customers In the Seyylee Temitory and FPL will not grant the Hght to Muarket the

Program (o amy third party; provided, however, the foregoing sxolusivity shall not be intmproted
ar ollicvwlse daemod W prohitit FPL or fes Affilistes to Market e Program during the Term to
Costomers in the Sarviee Territory, subject 1o Green Moumain's spproval rights us set fond in

Section 3.3

. ———

e emeeaw
————e e
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Oreap Mountain xhau comdirct Perticlpant retention activities in a mannet conslstent with
applicabls FPSC rules and regulations, such retention setivities st all times sublect to FPL's prior

written epproval

On or beforo the Program Bffective Date and an an annua) besls thersafter fon the Term, Green
Mountain shall dovelop: (1) & Marketing Plan; and {if) a Mcmge Map for the Program, such
Msrkeiing Plan and Message Map aubject to FPL's prior wifiten approval, and such appiovel not
to b unreasonably withheld or delayed. The Marketing Plan may not bs amendad without szch
Purty’s written consent* Any Marketing muterinls prepared by Green -Mountain or PPL (or ity
Affillates) tn accordancs with the Massage Map thal] be considered to be approved by the other
Party for didfrftation Notwithstanding the fovegoing, cach Party will have the right to approve in
sdvimee, for the pmpose of verifying ity accuracy and the proper use of such Party's Liconaed
Mutks, any geperal Marketing communications (sxeluding press reloases, which aro covered tmder
Section 12.0 below) that the ather Party Intends 10 dellver or send 1o potentia andfor curent
Participanis which is not 1n accordance with the Mossaps Map. Notwithstanding the foragokng, to
the extent FFL or any of its Affillates Markets the Program during the Team, in addition to Green
Mountain®s 1ights in (he precading santsncs, Green Mountain wil) bave she dght to approve in
advancs, which such consent shall tot be wirensonably dalayed or withheld, for the pusposs of
verifying Ity consistency with the Marketing Plan and the Messago Map, any genersl Markoting
comrmmications {excloding press reloases, which are covered onder Bection 12 0 balow) thet FPL
or any of ity Affiliates intends to deliver or stnd 1o potontial and/or coorent Participanty which is
not in aceerdance with the Message Map; provided, however, If FPL o1 its Affiliates performancs
of Marketing Is In sccordance with the Marketing Plan, no consent by Green Mountain iy requlred.
‘The Parties shall concluds and approve all requem tor copy review within ten (10) busincss dnys

of submission

Green Mountain wil] Masket tha Progesm in conplignoe with Applicabla Lews, including, without
fimitation, rny Government or Regulatory Authoeity regulations requlring advertising materials to
discloze cortain product content Information. To the extont FFL or any of ite Affilintes Markets
the Progrm’ during the Term, FPL alall Market the Program, and causs jis Affilfates to Market
the Progrwr, {n compliance with Applicable Laws, Incliuding, withont Nmitation, any Government
or Regulatory Authorliy reguletions requiring adventising materials to discloss cortwin produot
content Information. FFL ghall, in ¥ €mely manner, share with Grean Mountaln information about
Flotids faws and reguistiony and FPSC rules and orders that govemn the markering and salo of the
Program. To the oxtont that any Applicsble Laws conflict with any termas or conditions of this

Agresment, such Applicable Laws contral.
The timing of the Marketing obligations set forth in this Section 3 shall be subject to, und adjusted

in accorduncs with, the antoipated timing of roceipt of the requird spplicable Govermment ar
Regulatory Avthority appqvvala for the Program and tha Program Bifeative Dats.

g o Mouptala o addition 1o obligations of Green Mountain set forth

Additional. Obligations of Green (Mountuin
alsewhers lu this Agreament, erq Mounéaln shall be responeidle for:

Providing enles, Paticlprnt rotention, publlc wlotions, und Customer account managsment
mu

Deslgning and produging el Markeing ranterfals, Including collateial mafeflals, web pages, ind

Customer communijcations matetlel such a5 x quartarly ojectronle newslener;

Peveloping and executing u!sa channels, including, without Hmitation, Advertising Matediols for

such selos chaonols;

Providing Customer Care 1o sell producty offered undez (he Program and enroliment Services to
Customers purchasing such products pursuant to the Program;
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Providing websho and mail operstions for Customes snrellments;

Consulting with FPL on website design and writing wob copy;

Developing and Implementing Particlpant rotention stratagies with the gosl of minimizing the
churn fn scoordancs with the Marketing Plan fo1 the Program, which may incfuds newsletturs and
other forma of Customsy cormmunication, poblic relations activities, and events;

Providing il safes ordese progessing, witlr the exceptien- of bangtails end Cnstomsr enroliments
into the Program entered st FPY, Customer Care conters;

Bxchangng with FPL dafly and weekly enroliment files reascmably aat{sfactory to FPL;

Deslgning and testing ﬂu-; product offored vnder the Program;

Parforming Market rami'eh, 13 approp: fate, 10 successfully Market the product offered under the
Progrim snd support Farticipant retention activities;

Doveloping 2nd executing a Marketing Plao for Immching the Progrum, including events, publlc
rolations activities, publicky and communications materlals;

Developing, implementing and maneglng o Customer awmreness campaign for the Program
through non-profit rencwable energy advocasy organizations;

Doslgning en inovative product stratsgy snd related Marketing messuges through which

Customers can mossure tha environmentei impect of thelr participation in the Program  Product

design coneapts may include, without limitatlon:

4.141 A cepacity-bussd Program in which Participants vemit the Program Pasticipation Feo
cach month to suppoit “X" watts of new rencwable generating capacity to bs constructed

iy a vexul of the Progiam;

4.142 A “shares” program In which Pesticipmnts pachase a partlon (e g. & walt or & punel) of a
specific renewable rorource under the Program, nd Partioipants measurs the carbon
dioxide (CO2) avolded and tho enargy conssrved ovet the length of thelr participation th

the Program; or

4.143 A modsl in whicﬁ the monthiy Participants payment assists plann?d rengwable rosowrvo
projects for a publicly-owmed site (such a3 a school, publla Institution or government

facility).
n eddition to the obligations of FPL #t forth elsowhore In this Agreoment, FPL

Obligations of FPL.
during the Term shall be responsible for the following:

51

52

5.3

On & monthly basls, providing to Green Mountzin Customer enrollment data for the prior FPL
Cysle Manth period besed on the number of Participants fn the Program dwing such FPL Cycls
Mopth. Such minnbor of Parﬂc_l]_al!t'_lq slga'ﬂ be f:n]m_llnw'd In 'ncgq:ﬂ!w':o wkh Secﬂcm §.1;

FPL. shall provido Oresn Mbmw‘n Information tochnokogy support for such prooesses as acourats
snley smroliment wecking, . and for entertng Jnte the Customer databese Partivlpants' emall
addresses transmitted with salos and enroliment files;

Onoco n week during the Term, FPL will provide to Grsen Mountain Particlpant enrcllment data in

an electronic file format agresd to by thes Partics for the prior week perod, including: (1) totxl
Participant cnroliments; (if} enrolhments by sales channe; end (1} total Customers dropped from

ot no longer participating in the Progrem, end the reason for such drops;
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EPL shalf provide enrolment servicos (via fa)l-fren tslephons, s webshe and paper processes),
Customer Car¢ and Bifling with rogard 1o the Proj congistent with the quefity stendarde FPL
employs for Bis other vlectivily produots amd 3. At a minlimm, FPL will ensors diat new
Custirmers are enrolled tn the Program within the ssme tine poriod as FPL corotls new customears

In other FPL- products and services;

FRL shall enswre thm my monthly Program premhmi Is siated on the L\ulomu’s mortthly bill fn
wcwdneo \n!h-my Boyerrument or Regulatory Aothority roquirementsy

FPL slurl, ut jts expamsa, bo responsible for appropriats Customer Care avd esclstion procodures

' uuough Its Custowsr Cave oall camtec  FPL shall, et s expense, bo responsible for sxndiing with

"the Government ér Regulatory Anthority and/or Customers all Custumer complatats refated to the
Oren Monntein will mssise PPL with any Customnar complalnt of whith a Party Js sware

:. end will excrlate W] complaints (o the appropristc FPL ropresentative within twenty-four (24)
boun nfbeqomhgmafn compluint

P‘FL :hl.ll wocure rgulsiory approval of the Program; provided, however, i FPL Is unable, after
wlog aonunbmwly ronsinablo afforts, to sectre such reguintory approval, FPL shall ba permitted

1o tepminate this Agreemimt in eccordanos with Section 10.).2 bulow;
FPL shall nsslst Graen Mownteln in the development of Markeilng wad sales channsis as necessary

for the anrollment of Customers In the Program, inchading FPL's start service phonc center o

“gonnect channel, an onting movary center, snd FPL Castorer emailsy

"FPL shall Market the Progrem to Customers within the Sevice Tim!mry sonsfstent with the
Masksting Plan and the Message Map and tn accordanca with the torms of this Agreoment;

" Program Compensytin: Refmbursed Dimet Marketing Cogts and Yaxes.

A

Monthly Services Feoy Monthly Program Partioipation Fee.

For esoh FPL Cycle Momh (o IEcn'tﬁm thoreof) Joring the Term, FPL shall pay Green
Mormmin the Monthly Services Fee in accotdanca with the wims hereof. The “Monthly

6.11

6.1.2

For the pirposss orego 7

the 1ot8] aotount billsd 10 & Customar (for bom elsclﬂn mvices

provided by FPL and for pmlclpttlon in the Program tunder the Qresn Frichyg Ride
during the Tom or paitivipatian in the Original Progran), then the amount pald by such
Cuttomer shall be slloested on a pro rata besis, such thet the Monthly Program

Peaticipalidn Fee shell laciids s pro rata pantion of suuh payniedt. “Foy-exumpls, if g

. Customer payy snd FPL collecty 30% of the srnount billed, then 0% of the Monthty Ram
- #hai} be included In the Monthly Program Panticipation Fee. I # Custotmor Iator pays
such unpaid smounts bifled for services during the Term, then such amounts pald by the
Customer shall be allooated first o wnounts owed for ay prior FPL Blllhg Cycle(s)
(starting with lhe ofdest such FPL Billing Cycls), and tha spplicabla Monthly Program
Participation Foo shall include the sdditional pro rata portion of such aflocsted payment

for ench such FPL Billing Cycle, untii such grior FPL Billing Cycle(s) heve beza pald in

ol by such allocation. Afzr allocation ro prior FPL Billing Cvele(sy pursunnt 1o the

e ——————
— — e L

i
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preceding sentence, any remaining amounts shall be allocated to the current FPL Billing
Cycle, and the.applicable Monthly Program Participation Fee shall include the pro rata
portion of such payment allocated to the current FPL Billing  For avoidance of doubt,
examples of the calculation of the Monthly Services Fee and the Monthly Progiam
Participation Fee are set forth in more detail in Exhibit C, which is attached hereto and

incorporated by this reference

For providing the Services, for each FPL Cycle Month during the Term (or any portion thereof
which falls during the Term), within fifteen (15) days after the end of each FPL Cycle Month, FPI,
shall pay Green Mountain via automated clearing house (*ACH™) or wire transfet to the account
designed by Green Mountain in writing an amount equal to the Monthly Setvices Fee calcnlated in
accordance with Section 6.1. FPL shall give Green Mountain advance wiitten notics on a yeatly
basis of the start and end dates of such FPL Billing cycle months. FPL's obligations to pay Green
Mountain pursuant to this Section 6.0 with respect to any FPL Cycle Month (or pottion thereaf)
during the Term will survive the expiration or termination of this Agreement

EPL agrees to
are applicable to, any and all

portions of the period fiom the Program Effective Date through JTuly 30, 2013 (regardless of

whether
in accordance with the terms of the Assignment Agresment. FPL’s obligations

pursuant to this Section 6 3, with respect to the period from the Program Effective Date through
Tuly 30, 2013, will-survive the expiration or termination of this Agreement. .

To reimburse Greea Mountain for a portion of its expenses with respect to the

W FPL shall pay Green Mountain the amount of Seventy Five Thousand Dollars US
(875,000.00), within forty-five (45) days after Green Mountain delivers to FPL (i) a copy of the
final electrical inspection report for all of the solar arrays to be installed under the

Wand (ii) a copy of a letter from QMMM certifying that all such solar artays
with a capacity of generating no less than O uoder the L

been installed and made fully operational.

As soon as reasonably practicable and in no event later than thirty (30) calendar days after the
Exscution Date of this Agreement, FPL shall pay Green Mountain (i} Two Hundred Sixty Six
Thonsand Dollars ($266,000) plus (ii) all additional amounts are owed by FPL under the Original
Contract Documents as a result of variances based on differences between number of enrolled
Customers and product biocks setvice under the Otiginal Contract Documents and the number of
Customers and product blocks for which Green Mountain has actually received payment on a
monthly basis from FPL under the Original Contiact Documents

Green Mountain shall submit duplicate invoices for Ditect Marketing Costs to FPL's company
representative, or designated back-up person, identified by FPL in writing Such invoice shall be
due and payable, and FPL shall pay Green Mountain such invoiced amount for Direct Marketing
Costs, within forty-five (45) calendar days after FI'L’s receipt of a conect invoice in accordance
with Section 6.7. All payments due under this Agreement shall be remitted to Green Mountain by
check, ACH or wire transfer at the address or to the account specified in Green Mountain’s
invoice, in United States currency. FPL shall be entitled at all times to set-off any amount due and
payable frem Green Mountain, or its Affiliates, to FPL under this Agreement against any amount
due and payable by FPL ta Green Mountain under this Agreement  Green Mountain shall submit
invoices to FPL fot costs as soon as practical, but in no event later than sixty (60) calendar days
following the later of (i) the end of the month dwing which the invoiced costs were incurred or (ii)
the end of the month in which Green Mountain received an invoice for costs chargesble to FPL

Failure to invoice costs in a timely manner as described in this Section 6 0 may, at FPL's sole
discretion, result in the disallowance of reimbwrsement for such costs

For the purposes of Section 6 6, a correct invoice shall mean the following:

10
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671  Each invoice shall include: (i} the title identifying the project; (ii} FPL's purchase orde:
number for the project; (iii) type and hours of Services performed by Subcontiactors, and
the Subcontiactor's rate per hour, cost per quantity, ot other fes structure; and (iv) total

amount of cutrent invoice;

672  Green Mountain shall submit invoices for costs as soon as practical, but in no event later
than sixty (60) calendar days following the later of (i} the end of the month during which
the invoiced costs were incurred or (ii) the end of the month in which Green Mountain
received a correct invoice for costs chargeable to FPL  Failure to invoice costs in a timely
manner as described in this Section 67 may, at FPL's sole discretion, result in the
disaltlowance of such costs; and

6.73  Invoices shall be dated to reflect the actual transmittal date. [nvoices that ate not cotrect
or propetly documented as set forth in Section 6 7 1 shall be returned to Green Mountain

Cormrected invoices shall be retransmitted

68 FPL shall submit invoices fot any costs incurred by FPL in«connection with this Agreement,
which were approved in advance of being incurred ot contracted for by Gieen Mountain putsuant
“to a written insttument. duly executed by Green Mountain, in duplicate to Green Mountain’s?
cdmpany repteséittative, or designated back-up person, identified by Green Mountain in writing.
Provided that such Marketing costs wete approved in advance by Green Mountain pursuant to a
* wiitten instrurhent duly executed by Green Mountain, such invoice shall be due and payable, and |
Green Mounrain shall pay FPL such invoiced amount for approved costs, within forty-five (45)
czlendar days after Green Mountain’s receipt of an invoice All payments due. under. this,
Atreement sshall be remitted to FPL by check, ACH or wite transfer at the address or to the

account specified in FPL’s invoice, in United States cutrency
AR

6.9 Stibject to Section 6.10;-any amounts due and owing byrone Party to the other Party under this
Agreement, but not paid by the due date, will'be deemed delinguent and will accrue interest at the.
Interest Rate, such interest o be calculated from and including the due date to but excluding the
date the delinquent amount is paid in full. Excepi as provided in Section 10 2.2 and Section 6 10,
payment by a Paty of such interest accrued at the Interest Rate under this Section 6.9 shall be
such Party’s sole obligation and the other Party's exclusive remedy for late payment of such

unpaid accrued interest due undet this Agreement

610 A Party may, in good faith, Dispute the correctness of any invoice or any adjustment te an invoice,
rendered unde: this Agreement or adjust any invoice for any arithmetic or compuatational error
within twelve (12) months of the date the invoice, or adjustment to an invoice, was rendered. In
the event an invoice or portion thereof, ot any other claim or adjustment arising hereunder, is
Disputed, payment of the undisputed portion of the invoice shail be required to be made when due,
with notice of the objection given to the other Paity Any invoice dispute or invoice adjustment
shall be in writing and shall state the basis for the Dispute or adjustment. Payment of the Disputed
amount shail not be required until the Dispute is resolved. Upon resolution of the Dispute, any
1equired payment shall be made within ten (10) Business Days of such resolution along with
interest accrued at the Interest Rate fiom and including the due date to but excluding the date paid

70 Warranties and Representations.

11 Each of Green Mountain and FPL make the following representations and warranties, each of
which is true and correct as of the Execution Date, as of the Progiam Effective Date and during
the Term:

7.1.1  Such Party is a corporation duly organized and in active status under the Applicable Laws
of the State of its incorporation (Delaware in the case of Green Mountain and Florida in

the case of FPL);

11
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712  Such Party has all corporate power and authority to enter into and perform this
Agreement and to cany out the transactions contemplated herein;

713  Such Party’s execution, delivery and performance of this Agreement have been duly
authorized by, and are in accordance with, their articles of incorporation and by-laws; this
Agreement has been duly executed and delivered for it by the signatory so authotized,
and this Agreement constitutes its legal, valid, and binding obligation, enforceable
against it in accordance with the terms hereof; and

7.1.4  Such Party's execution, delivery and peiformance of this Agreement: (i) will not result in
a breach or violation of, or constitute a default under, any authorization, o1 any conttact,
lease or other dgreement or instrument to which it is a party, ot by which it or its
properties may be bound or affected; and (ii) does not require any authorization, or the
consent, authorization. or notification of any other person, lender, partner, member o1
entity, o1 any other action by or with respect to any other person (except for
authorizations and consents or authorizations of other persons aleady obtained,
notifications ahl'eady delivered, or other actions already taken).

Green Mountain warrants and represents that the Seivices provided, as required under this
Agreement, shall be performed in sccordance with standards of care, skiil and diligence consistent
with: (i) recognized and sound industry practices, procedures and techniques; (i) all Applicable

* Laws; (iii) the specifications, documents and procedures under this Agreement; and (iv} the degree

of knowledge, skill ahd judgment customarily exercised by companies with respect to services of a
similar nature In the event Green Mountain or any of its Subcontractors fail to comply with the
foregoing warvanties, Green Mountain shall utilize its commercially reasonable efforts to ensure
that Green Mountain or such Subcontractor cutes such non-conformance

Green Mountain wairants and represents that it will assign members of its stafl or its
Subcontractors who, in: Green Mountain’s judgment, have adequate education, training o1
experience to perform the tasks assigned to them in connection with the Services hereunder

THE PARIIES ACKNOWLEDGE THAT THE PROVISIONS IN THIS AGREEMENT
(INCLUDING ANY EXHIBITS) ARE IN LIEU OF ALL WARRANIIES, EXPRESS OR
IMPLIED AND WHEIHER OF MERCHANTABILITY, FITNESS OR OTHERWISE.

Intellectual Property Rights

8.1

g2

83

Except as it pertains to each Party’s Licensed Intellectual Property, Green Mountain and FPL shall
jointly own, with each Party having an undivided intcrest, all Jeintly Owned Intellectual Property.
A Party's ownership of, and all zight, title and interest in, such Party’s Licensed Marks and such
Party’s Licensed Intellectual Propenty shall not be affected by, nor transferred or conveyed to the
other Party, if such Licensed Marks o1 Licensed Intellectual Property are included, in whole or in
part, in the creation of development of the Jointly Owned Intellectual Property

FPL shall retain and maintain all exclusive right, title and interest in connection with FPL
Licensed Intellectual Property and in any Developed Marks At the request of FFPL, Green
Mountain shall, without further consideration, execute all papers and documents and petform ail
other acts reasonably negessary or reasonebly appropriate to evidence or further decument FPL's
ownetship of any developed Marks Green Mountain shall retain and maintain all exclusive 1ight,
title and interest in comnection with GM Licensed Intellectual Property. FPL shall retain
ownership of any conclusions or recommendations therein, which are specific to FPL and not of

general utility.

To the extant that any of GM Licensed Intellectual Property is embedded in the Marketing
materials or scripts developed, conceived, written, created or first reduced to practice for the

12
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Program and provided to FPL as part of Green Mountain's provisien of the Services under this
Agreement, Green Mountain hereby giants to FPL a non-exclusive, irrevocable, perpetual, and
royalty-free license to use such GM Licensed Intellectual Property to the extent necessary to
permit FPL to utilize such Marketing materials or scripts in connection with the Program

Subject to the terms and conditions set forth herein, Green Mountain and FPL hereby grant to the
other Party a limited royalty-free, and a non-exclusive right and license to use the other Pastias’
Licensed Marks within the Service Territory in connection with the Marketing, the development of’
Advertising Materials, sale of the Program within the Service Territory and in connection with the
performance of the Services Subject to the terms end conditions set forth herein, FPL hereby
grants to Green Mountain a royalty-free, non-exclusive tight and license to use the FPL Licensed
Intellectual Property within the Seivice Territory during the Term only in connection with Green
Mountain’s performancé of the Services within the Service Jerritory and necessary for a Party to
fulfifl its obligations under this Agreement All 1ights not specifically granted to each Paity herein

are reserved by the other Party.

Each Party agrees to use the other Party's Licensed Marks only in accordance with good
trademark and business practices. Each Party agrees that it will: () conduct its business with
respect to the Licensed Marks in a manner that reficcts favorably at all times on the good name,
goodwill and reputation of the other Party; (ii) avoid deceptive, misleading or unethical practices
that are dettimental to the other Party; and (iii) make no false or misleading statements with regard

to the othet Party or the Program.

Each Party agrees that it shall not use the Licensed Marks of the other Party other than as
permited by this Agreement and that it shall conform to the requirements of the other Party
(including, but not limited to, compliance with the other Party's trademark usage guidelines of
which it has notice, as may be amended from time to time) in relation to the use of the Licensed
Marks and on Marketing materials for the Progitam Each Party shall include on all printed or
other tangible materials used to Market the Program or in Advertising Materials such copyright,
trademark or service matk notices as are designated in the trademark usage guidelines of the other
Party WNeither Party shall use alternate notices with the other Paity's Licensed Marks without the
ptiot written consent of the other Party

Each Party is expressly permitted to use its own marks with the other Party’s Licensed Marks in
accordance with the terms of this Agreement

Notwithstanding anything contained herein to the contracy, each Party shall have the right to freely
license its Licensed Marks to third paities, o1 make any other use of its Licensed Marks wvot

inconsistent with the terms heteof.

Customer Care Training: Quality Assurance

9.1

92

93

Green Mountain will conduct naining sessions for FPL's Customer Care call center process
coordinators relating to the sale and Marketing of the Program and provide for FPL review of
supporting scripts and cducational materials rclating to the Program FPL will reasonably
cooperate with Green Mountain so that all training I8 substantially completed by the Program

Effective Date

Upon priot notice and subject to FPL's security requirements, Green Mountain may from time-to-
time monitor on-sitec FPL’s Customer Care call center operations relating to the Progtam  Green
Mountain wilt report the results of such monitoring to FPL, and consult with FPL from time-to-
time to guarantee consistency and quality of information provided to Customers

Green Mountain and FPL shall mutually agree upon the preferred method of all data transfers for

any reports required under this Apreement be delivered to the other Party and data transferred
pursuant to this Agreement. No later than the Program Effective Date, FPL's website

13
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(www,fploony) will highlight the offbring of the Program end list all avalleble options (o
eroflment, -

100, H + apd Lii| 1l
101 Temintion This Agigement inay be lerminated during the Term as fallows:
‘ 1011 By uhber Pnrty for Oame fn accordance with Seation 102 below;

...... a4 =

112 Tn the event that F?L it denied, by mny Guvummanm! or Rbgu!nmry Amhority the
“authority to conduct the Program or [f such spproval to conduct the Progrem is matertally
. atitored oz im)
& Governmeninl or Regulatory Authority having forisdiotion dver the Program, or (i) a
legisfative proceading or onsotmant,. by sach cavs, FYL may rerminate this Agrezment by
giving sixty (60} calendar days wiitten notlse to Groon Mountain of its inbeot fo terminate
 purstant to tile Soctlen 10.1 2, wotess rquired to trmietn saviler by said Applisuble
Laws or Ouvvernmenta) ar Regufstory requirement.  Should FPL taminate thiy
Agreambnt under thi Section 10.7 2, FPL shall pay Green Mouniain as follovs vmhout
Farther penatty for such termingtion, but withoot affeoting any othea ¢lafms whi
Mowtain may have arfsing other than as » result of such term{vation):

10121 FPL shall pay Greén Mountein, in Accordance wih the prymeat dun dates sof
forth in Sectiqn & 0, ary and all () wpald Monthly Survicss Fees owed to Gredn
Mowstatn for all FPL. Cycle Months (or postions thereal) during the 'Teno, In
sccordeoe with Seerfon 60, and (i) Direot Marksting Costs Inonrred or
contracted for by Oreen Momisly pifor to puch sermingtion (regardiets of
wholher such Direct Murketing Costs sre for Servicos for the parfod bafure o
after such fermination, provided snch Ditect Warketing Costs ware uppmwd in

the Marketing Plan ar by FPL [n writing); and

{0 1.2 2 Green Mountain sbell use all reasonablo difigene offtets Lo mitigate the costs
assoofated with twrminstion of this Agresment with réspect to terminatad
Services under thie Sogtion 10.1.2, At its option, FPI, may conduct an mudit uf
Qreen Mounintn's records 8t FPL's sols sxpense t the oxteml reasonkbly
necessery (o verlfy thet srmbntion charges pursuunt to Sestlon 100 .2 comply
with the terme of this Agrecment, during normal business bours at the usual
losntlon of such records opom no less than fen (10) Business Dayx sdvance
wrilteny wotice fo Green Mowotin. For svoldance of dotbl, thy exclusivity
oovenants vontalned in Section 3 1 of this Agroemsant shall tot apply to FPL us
ofths eifactive date of termination apder this Soction 10 1 2.

10 1.23 Green Mountafo shall pay FPL, I accordmes with the peayment dus dates st
forth fn Sceton 6.0, any and alf coxts incurred by FPL prior to such tsmoination
provided Green Monntain Is obligsted to pay such costs pursuant to Bection 6.8
and sach vosts wers approved In advance by Green Mamnein porsnant to &
writiea insmmnent duly executed by Green Mountain

1015 In ddditlon 16 FPL' rights 18 tridlife this” Agresmmme parstremt to Sections: (1.1 and
.+ 10,12, fullowing tha Exscution Date, FPL may, at ifs solo discretion, without ponalty. for

such terminatfon st witbout prejudice G any other right oc remedy, renpinate this © ¢ .

Agreoment 8t any tinse after Jamuary 1, 2009 for iis convenferro upon at lezst niacty (90)
days ptiar written mdco. Such to:miuaﬁon shall be offective as of the dats :pocmed in

1d. following the Progiam Effective Dats baomuse of () 0 rubs or ordet of . .




EXECUTION COFY

= XNE G ps,

’43

r?el
13

o

16.14  [n addition to Green Mountain' right to terminate pursuant to Section 10.1.1, following
the Execution Date, Green Mountain may, at its sole discretion and without prejudice to
any other right or remedy, terminate this Agrecment at any time after January 1, 2009 for
its convenience upon at least ninety (20) days prior written notice. Such termination shall
be effective of the date specified in such 90-day written notice Should Green Mountain
elect to terminate this Agreement under this Section 10.{.4, FPL shail pay Green
Mountain, in accordance with the payment due dates set forth in Section 6 0, any and all
(i} unpaid Monthly Services Fees owed to Green Mountain for all FPL Cycle Months (ot
portions thereof) during the Term in accordance with Section 6 0, and (i) Direct
Marketing Costs incurred or contracted for by Green Mountain priot to such termination
(regardless of whether such Direct Marketing Costs are for Services for the peried before
or after such termination, provided such Direct Marketing Costs were approved in the
Marketing Plan or by FPL in writing) In addition, Should Green Mountain elect to
terminate this Agreement under this Section 10.1.4, Green Mountain shall pay FPL, in
accordance with the payment due dates set forth in Section 6 0, any and all costs incurved
by FPL prior to such termination provided Green Mountain is obligated to pay such costs
pursuant to Section 6 8 and such costs were approved in advance by Green Mountain
pursuant to a written mstrument duly executed by Green Mountain. Green Mountain
shall use all reasonable diligent efforts to mitigate the costs associated with termination of
this Agreement with respect to tetminated Seivices under this Section 10.14. At its
option, FPL. may at its sole expense conduct an audit of Green Mountain’s records to the
extent reasonably necessary to verify that termination charges comply with the terms of
this Agreement, 'during normal business hours at the usual location of such records upon
no less than ten (10) Business Days advance written notice to Green Mountain

102 Termingtion for Cause A Paity shall be entitled to (i) terminate this Agreement for Cause without
penalty, termination cost or obligation, and (ii) pwrsue any remedies available to it gencrally under
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Applicable Laws, in eqtﬁity or under this Agreement, upon the occurrence of any of (he following
events (any such event, a “Cause”):

121

1022

10623

1024

1025

1026

1027

1028

1029

The failure of the other Party to make any payment due hereunder (other than payment of
interest due pufsuant to Section 6 9) and such failure continues for thirty (30) days after

written notice demanding such payment is received;

The failure of the other Party to make any payment of interest due pursuant to Section 6.9
and such failwre continues for six (6) months after written notice demanding such

payment is received;

In the event the other Party shall cease doing business as a going concern, shall generally
not pay its debts as they become due ot admit in writing its inability to pay its debts as
they become due, shall file a veluntary petition in bankruptcy or shall be adjudicated as
bankrupt or insolvent, or shall file any petition or answer seeking any 1eorganization,
atrangement, composition, readjustment, liquidation, dissolution or similar relief under
the present or any future fedeial bankruptcy code or any other present or future

Applicable Laws;

In the event that within thirty (30) days after the commencement of any proceeding
against either Party seeking any reorganization, arrangement, composition, readjustment,
liquidation, dissolution or similar relief under the present or any future federal

- bankruptcy code or any other statute or Applicable Laws; such proceeding shall not have

been dismissed, or if, within thirty (30) days after the appointment without the consent o1
acquiescence of said Paity of any tiustee, receiver, custodian or liquidator of said Party or
of all or any substantial part of its properties, such appointment shall not have been
vacated o1 stayed on appeal or otherwise, ot if, within thirty (30) days after the expiration
of any such stay, such appointment shall not have been vacated,

Any of the Party’s representations and wanianties contained in the Agreement hereof
other than Sections 72 and 7 3, were false in any material respect or misleading in any
material respect when made, unless the fact, circurnstance ot condition that is the subject
of such representation or wananty is made true within thirty (30) days after the defaulting
Party has received notice thereof from the non-defaulting Party,

Any material failure by Green Mountain to comply with its warranty and representations
contained in Sections 7.2 and 7 3 hereof, and such failure is not cured within a reasonable
period of time, but in no event more than thirty (30} days after written notice fiom FPL
specifying the nature of such failure to comply with its wairanty and representations
contained in Sections 72 and 7.3 heteof;

!
Immediately foi any unauthorized disclosure by Green Mountain or its Subcontractors to
any third party of any Personal Information in violation of the terms of Section 5.0;

Immediately by FPL if QR terminates thew
compliance with the terms of such agreement as a result of a breach of the
R Green Mountain;

Any failure byf‘Green Mountain to pay cligible Customers, on or prior to Program
Effective Date, a rebate of $1 50 per watt for the Target Number {(as defined below) of
kilowatts of individual eligible, and installed residential photovoltaic system energy
capacity under FPL’s Sun F unds’™ residential solar energy incentive program, and such
failure continues for a period of ten (10) days following written notice from FPL to Green
Mountain of such failure The *Target Number” means the remainder of (x) 154 kW
minus (y) the number of kW of residential photovoltaic systern ener &Y capacity for which
Customers have applied to receive a rebate under the Sun Funds™ program prio: to the
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April 30, 2008 deadline, which kW of residential phatovoltaic system energy capacity
have not actuaﬂ!y been installed by the Customer prior to June 30, 2008 or are not

otherwise chg1blc for a rebate under the Sun Funds™ program;

102 10 The other Party permanently or persistently fails to perform its obligations under the
tetrns of this Agrcemem in any material respect, and such persistent failure continues for
a period of thuty {10} days following written notice to such other Party of such persistent

failure;

10212 Any othet matetial default in performance or obsetvance of any undertaking, covenant o1
other mater jal obligation contained in this Agreement unless, within thirty (30) days after
written notice from the non-defanlting Party specifying the nature of such material
default, the defaulting Party cures such default or, if such cure cannot reasonably be
completed within thirty (30} days and if the defaulting Party within such thirty (30) day
petiod commences, and thereafter proceeds with all due diligence, to cure such default,
said period shall be extended for such further period as shall be necessary for the
defaulting Party to cure such default with all due diligence, provided that the extended
cure period shall not exceed sixty (60) days from the date of the original notice.

Limitation gf Liability If a Party breaches this Agreement, the non-breaching Party shall use
reasonable efforts to mitigate any and all damages arising from the breach.
NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS
AGREEMENT, BUT SURJECT TO THE NEXT SENTENCE, A PARTY'S LIABILITY
TO THE OTHER PARTY IN CONNECTION WITH THIS AGREEMENT SHALL BE
LIMITED TO DIRECT DAMAGES AND SHALL EXCLUDE ANY OTHER LIABILITY,
INCLUDING, WITHQUT LIMITATION, LIABILITY FOR SPECIAL, INDIRECT,
PUNITIVE OR CONSEQUENTIAL DAMAGES IN CONTRACT, TORT, WARRANTY,
STRICT LIABILITY OR OTHERWISE. FOR THE AVOIDANCE OF¥ DOUBT, ALL
DAMAGES (REGARDLESS OF WHETHER THEY WOULD OTHERWISE BE DEEMED
INDIRECT, INCIDENTAIL OR CONSEQUENTIAL TYPE DAMAGES) PAYABLE TO
THIRD PARTIES BY EACH PARTY WITH RESPECT TO MATTERS FOR WHICH
THE OTHER PARTY IS ENTITLED TO INDEMNIFICATION UNDER THIS
AGREEMENT SHALL BE DEEMED DIRECT DAMAGES, RECOVERABLE BY THE
INDEMNFIED PARTY, REGARDLESS OF THE CHARACTERIZATION OF THOSE

DAMAGES AS PAYABLE TO THIRD PARTIES.

110  Post-Termination and Expiration Obligations.

Il

[tz

Upon termination of this Agreement, FPL and Green Mountain shall promptly engage in a final
accounting of the Program and shall pay, as appropriate, all amounts due under this Agreement,
and shall retorn all property of Green Mountain or FPL, as approptiate, to the respective owner.
Except as otherwise provided for in Section 10, immediately upon termination Green Mountain
shall cease maiketing the Program to Customers.

Termination or expiration of this Agreement: (i) shall not relieve either Party of its obligations
with respect to the confidentiality of the other Party’s information as set forth in Section 15 0;
(i} shall not relieve either Party of any obligation hereunder which expressly or by implication
survives expiration or termination hereof; and (iii) except as othsrwise provided in any provision
of this Agreement expressly limiting the liability of either Party, shall not relicve either FPL. or
Green Mountain of any obligations or liabilities hereunder for loss or damage to the other Party
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atising out of ot caused by acts or omissions of such Party prior to the effectiveness of such
termination ot mising out of such termination, and shall not relieve Green Mountain of its
obligations as to portions of the Services or other work heteunder slready performed or of
obligations assumed by Green Mountain prior to the date of termination

Whenever this Agreement has been terminated for cause in accordance with Sectien 10.2 by FPL,
payment for completed Services delivered to and accepted by FPL shall be made in accordance
with this Agreement and any obligation of Green Mountain with respect to such Services shall
remain in effect FPL may either re-procure the terminated Services or take over the terminated
Services and proceed to provide such materials, supplies, equipment and labor of both FPL and FPL
Subcontractors, as may be reasonably necessary to complete said Services. Green Mountain shall
be liable for any increase of FPL’s direct costs, including re-procurement costs, incwired by FPL as

a result of FPL s termination of this Agreement for cause.

Int the event of termination by FPL undet Sections 10 1.2 and 10 1 3, FPL’s obligations undet the
Solar Tag Agreement, as assigned to FPL pursuant to the Assignment Agreement and as may be
assigned to FPL pursuant to the Original FPL Assignment Contract, shall remain in effect in
accordance with the terms of such agreement(s).

In the event of termination by FPL for cause under Section 102 or for its convenience under
Section 10 1.3: (i) FPL shall have no liability to Green Mountain for costs incurred by Green
Mountain as a result of such termination nar for any costs incurred by Green Mountain following

- its.receipt of a written termination notice; and, (ii) Green Mountain shall, as of the date of such

termination, take assignment of and assume all of FPL's obligations under the Assignment
Agreement; provided, until such assignment is effective, Green Mountain shall defend, indemnify
and hold harmless FPL fiom and against any and all claims, loss, damage, expenses and costs
incurred by FPL pursuant to the Assignment Agreement and incumed afier the termination.

Publicity.

The Parties ray, from time-to-time, issue press releases regarding the Program and the business association
of the Parties. Each Party will coopetate reasonably with the other Paity in the preparation of any such
press release by promptly providing non-Confidential Information for the press release regarding that Party,
the Customers and/or the Program, all as reasonably requested by such other Party. Notwithstanding the
foregoing, all such press releases and other media activity regarding the Program, the Customers and the
business association of the Parties will be subject to FPL’s written approval priot to refease. FPL shall not
unreasonably withhold its review, approval, and/or disapproval of such communications or activities

Dispute Resolution.

13.1

Dispute Resolution Process: Negotiations. In the event of any claim, dispute or controversy

arising under, out of or relating to this Agreement or any breach or purported breach theteof (the
“Dispute”) which the Parties hereto have been unable to settle o1 agree upon in the normal course
of business, the Parties shall attempt in good faith to resolve the Dispute promptly by negotiation
between representatives who have authority to settlo the Dispute and who are at a higher level of
management than the persons with direct responsibility for administration of this Agreement
Either Party (in this context, the “Disputing Party”™) may give the othey Party written notice of the
existence of any such Dispute (“Dispute Notice™) The Dispute Notice shall include: (i) a brief
statement of the relevant Party's position and a brief summary of the issues in dispute; and (if) the
name and title of the representative who will represent the Party in the negotiations and of any
othet person who will accompany such representative Within thirty (30) days after delivery of the
Dispute Notice, the representatives shall meet at a mutually acceptable time and place, and
thercafter as often as they reasonably deem necessaty, to attempt to resclve the Dispute
{(“Settlement Period™). However, this Seltlement Period shall terminate no later than ninety (50)
days after delivery of the Disputing Party’s notice unless such period is extended by mutual
written agreement of the Parties. All statements and/or negotiations pursuant to this Section 13 2
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are confidential and shall be treated as inadmissible compromise and settlement negotiations fo
purposes of all applicable state and/or federal tules of evidence.

Rights of Termination, 'The requirements of this Section 13.0 shatl not be deemed a waiver of any
tight of termination relating to the Agreement

Jurisdiction and Govemning Law. EACH OF THE PARTIES HEREBY AGREES THAT ANY
DISPUTES UNDER THIS AGREEMENT RESULTING IN LITIGATION BETWEEN THE
PARTIES, SHALL BE INSTITUTED IN THE STATE OR FEDERAL COURTS OF THE
STATE OF FLORIDA' PROCEEDINGS SHALL IAKE PLACE IN THE CIRCUIT COURT
FOR DADE COUNIY OR PALM BEACH COUNTY, STATE OF FLORIDA AND IN NO
OTHER FORUM AND EACH OF THE PARIIES HEREBY IRREVOCABLY CONSENIS 10
AND ACCEPTS GENEBRALLY AND UNCONDITIONALLY SUCH JURISDICTION AND
IRREVOCABLY WAIVES ANY OBJECTIONS, INCLUDING, WITHOUT LIMITATION,
ANY OBJECTION TO THE LAYING OF VENUE OR BASED ON THE GROUNDS OF
FORUM NON CONVENIENS, WHICH IT MAY NOW OR HEREAFTER HAVE 1O THE
BRINGING OF ANY SUCH ACTION OR PROCEEDING IN SUCH RESPECIIVE COURTS.
BEACH PARIY HEREBY IRREVOCABLY CONSENIS IO THE SERVICE OF ANY AND
ALL PROCESS IN ANY ACTION OR PRQCEEDING BY DELIVERY OF COPIES OF SUCH
PROCESS BY COMMERCIAL COURIER TOIT AT ITS ADDRESS SPECIFIED IN SECTION
21 HEREOF OR IN ANY OTHER MANNER PERMITIED BY LAW. THE PARTIES
FURTHER AGREE THAT THE RIGHTS, OBLIGATIONS AND REMEDIES OF THE

- PARTIES AS SPECIFIED UNDER THIS AGREEMENT SHALL BE INTERPRETED AND

GOVERNED IN ALL RESPECIS BY THE LAWS OF THE STATE OF FLORIDA WITHOUT
GIVING EFFECT TO THE CONFLICT OF LAWS PROVISIONS THEREQF

Waiver of Jury Trial. THE PARTIES HERETO HEREBY KNOWINGLY, VOLUNTARILY,
AND INTENTIONALLY WAIVE ANY RIGHT THAT MAY EXIST TO HAVE A TRIAL BY
JURY IN RESPECT OF ANY LITIGATION BASED UPON OR ARISING OUT OF, UNDER,
OR IN ANY WAY CONNECTED WITH, THE AGREEMENT.

Independent Contractor.

The duties performed by the Parties in this Agreement shall ba executed as an independent contractor and
not as the agent ot empioyse The Parties mutually agree that each respective employee is not the employee
of the othet Patty for any purpose whatsoever Neither Party shall employ and o1 have exclusive control of
either Party’s employees or agents designated or assigned to performing the duties set forth in this
Agreement. Bach Party shalt be solely responsible for compliance with all Applicable Laws relating to
employment of labor, hours of labor, wotking conditions, payment of wages and the payment of taxes, such
as employment, social security and other payroll taxes, including withholding, and timely remitting
applicable contributions from such persons when required by Applicable Laws

Confidentiality and Nondisclosure.

151

152

Each of the Parties aprees and agrees to cause their respective Affiliates, employees, vendors and
subcontractors of the Parties and their respective Affiliates, and the Parties’ and their Affiliates’
accountants, advisors and other authorized representatives (collectively, “Representatives™) to
which Confidential Information is disclosed in accordance with Section 152 to agree during the
Term of this Agreement and after the expiration or termination thereof, to maintain the
confidentiality of all Confidential Information received from the disclosing Party and its
Representatives and not to use any of such information for any putpose except to evaluate the
transactions contemplated by this Agreement and (ulftl] its obligations hereunder.

The Confidential [nformation shall be supplied only to Representatives on a “need to know” basis,
it being understood that such Representatives shall be informed of the highly confidential nature
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of the Confidential Information and the transactions contemplated hereby and that, by receiving
such information, they are agreeing to be bound by the terms of this Section 15.0

Notwithstanding anything to the contrary herein, neither Party shall have any obligation with
respect to any Confidential Information of other Party, or any portion thereof, which the receiving
Party can establish by competent proof (including, but not limited to, ideas, concepts, ‘know-how’

techniques, and methodologies); (i) is or becomes generaily known to companies engaged in the
same or similar businesses as the Parties hereto on a non-confidential basis, through no wrongful
act of the receiving Party; (ii) is lawfully obtained by the receiving Party from a thitd party which
has no obligation 1o maintain the information as confidential and which provides it to the recejving
Party without any obligation to maintain the information as proprietaty or confidential; (iii) was
known prior to its disclosure to the receiving Party without any obligation to keep it confidential
as evidenced by tangible.records kept by the receiving Party in the ordinary course of its business;
{iv) is independently developed by the receiving Party without reference to the disclosing Paity's
Confidential Information; or (v} is the subject of written agreement whereby the disclosing Party
consents fo the wse or-discloswe of such Confidential Information (vi) was at the time of
disclosure in the public domain, (vii) after disclosure, is published or otherwise becomes part of
the public domain through no fault of the receiving Party,

In the event that receiving Patty is requested or 1equired by legal o1 regulatory authority to
disclose any Confidential Information, the receiving Party shall promptly notify the disclosing
Party of such request or requirement pn’or to disclosure, ifpermitted by Applicable Laws, so that

disglosing Party may seek an appropriate protective order and/or waive comphance with the terms

of this Agreement In the event that a protective order or other remedy is not obtained, or the
disclosing Party waives compliance with the provisions hereof, the receiving Paity agrees o
furnish only that portion of the Confidential Information that its counsel reasonably determines is
legally required to be disclosed under the subpoena or demand, and to exercise reasonable efforts
to obtain assmance that confidential trearment will be accorded such Confidential Information

Nothing contained in this Agreement shall be consttued as oblipating a Paity to disclose its
Confidential Information to the other Party, or as granting to or conferring on a Party, expressly or
impliedly, any tights ot license to the Confidential Information of the other Party

Each Paity represents the disclosure of Confidential Information to the other Party is in
accordance with Applicable Laws and the Party's own stated privacy policies. Each Party agrees

not to use Confidential Information of the other Party for any purpose other than the fulfillment of

such Party’s obligations to the other Party under this Agreement. All Confidential Information
relating to a Party shall be hold in confidence by the other Party ta tha same extent and in at least
the same manner such Party protects its own confidential o1 propristary information Neither
Party shall disclose, publish, 1clease, transfer or otherwise make available Confidential
Information of the other Party in any form to, or for the use or benefit of, any person or entity
without the other Party’s written consent, except as cxplicitly permitted by this Agreement. Each
Party shall, however, be permitted to disclose relevant aspects of the Party’s Confidential
Information to its Representatives to the extent that such disclosure is reasonably necessary for the
performance of its duties and obligations under this Agresment and such disclosure is not
prohibited by Applicable Laws; provided, however, that such Party shall take all reasonable
measure to ensure that Confidential Information of the other Party is not disclosed or duplicated in
contraventicn of the provisions of this Agreement by such Representatives. Each Party further
agrees promptly to advise the other Party in wiiting of any misappropiiation, or unauthorized
disclosuie or use by any person of Confidential Information which may come to its attention and
to take ail steps reasonably requested by the other Party to limit, stop o otherwise remedy such
misappropriation, ot unauthorized disclosure or use. If Applicable Laws now ot hereafter in effect
imposes & higher standard of confidentiality to the Confidentizl Information, such standard shall
prevail over the provisions of this Section 15.0 Notwithstanding any provision herein, nothing in
this Agreement shall prohibit Green Mountain from disclosing to its Representatives Confidential
Information to the extent required to fulfill Green Mountain’s obligations hereunder. Each Party
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shall be responsibie and liable for any unauthorized use ot disclosure of the other Party's
Confidential Information by such disclosing Party's Representatives.

Neither Party will make any more copies of the other Party’s wiitten or graphic materials
containing Confidential Information than is necessary for its use under the terms of this
Agreement, and each such copy shall be maiked with the same proprietary notices as appeat on

the originals

If any of FPL's Personal Information that is held by Green Mountain or its Subcontractors is
breached by Green Mountain ot its Subcontractors, Green Mountain shall utilize its best
commercially reasonable effoits to: (i) provide FPL written notice of such breach no later than five
(5) calendar days from the date it obtains actual or constiuctive knowledge of the breach; and (if)
mitigate any and all advetse affects of the Personal Information breach. The wiitten notice to FPL
required in the previous sentence shall include the names of all individuals whose Personal
Information was breached, as well as the type of Personal Information that was breached. For
purposes of the unauthotized use of Personal Information jn this provision, “breach” means any
acquisition or use of Personal Information that is disclosed, misused, misappropriated ot
unlawfully applied or otherwise in violation of this Section 15 & that compromises the secutity,

ptivacy, ot inteprity of the Personal Information

Each Party will ensure that any third party, to whom it transfers Confidential Information, other
than pursuant to Section 13 4, enters into an agreement to protect the confidentiality and security
of Confidential Information in the same manner as required by this Agreement and in compliance

with all Applicable Laws

For as long as a Party continues to possess or control the Confidential Information frnished by
the other Party, and for so long as the Confidential nformation remains unpublished, confidential
and legally protectable as.the Confidential [nformation of the disclosing Paity, except as otheiwise
specified herein, the receiving Party shall make no uss of such Confidential Information
whatsoever, notwithstanding the expiiation of this Agreement. The Parties acknowledge theit
understanding that the expiration of this Agreement shall not be deemed to give either Paity a
right or license to use o1 disclose the Confidential Information of the other Paity At any time
during ot after the Term of this Agreement, any materials or documents, including copies theteof,
which contain Confidential Information of a Party shall be promptly returned to such Party upon
the request of such Party except that copies may be retained, if required, for legal o1 financial
compliance purposes. Upon termination or expiration of this Agreement, all materials or
documents, including copies thereof, which contain Confidential Information of a Party shall be
promptly returied to such Party or destroyed except that copies may be retained, if required, for

legal ot financial compliance puposes.

It is agreed that the unauthorized disclosure or use of any Confidential Information may cause
immediate or ireparable injury to the Party providing the Confidential Information, and that such
Party may not be adequately compensated for such injuty in monetaty damages Each Party
therefore acknowledges and agrees that, in such event, the ather Patty shall be entitled to seek any
termporary ot permanent injunctive relief necessary to prevent such unauthortized disclosure or use,
o1 threat of disclosure or l;l:SB of such Party's Confidential Information

Notwithstanding any provision of this Agreement, the Parties agree that information, other than
Personal Information, shall not be considered Confidential Information five (5) years after the
expitation or termination; of this Agreement. Green Mountain's oblipation of nondisclosure
related to Personal Information shall continue indefinitely unless one of the exceptions set forth in

Section 15.3 apply.

Audit Rights and Record Retention.

2]
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161  The Parties shall keep an accurate record of all ransactions that occwr under this Agreement The
Parties may examine the other’s hooks and records to the extent reasonably necessary in order to
determine whether either Party is in compliance with the tetms of this Agreement Any such
examination will be conducted during noitmal business hours at the usual location of such records
upon no less than ten (10) days advance wiitten notice. The Parties will cooperate with each other
and allow inspection of its relevant books and records in accordance with this Section 16.0 ta the
extent reasonably necessary in order to determine whether either Patty is in compliance with the
terms of this Agreement, subject to any counfidentiality restrictions applicable to such books and

records.

162  Examinations conducted hereunder by a Party shal{ be at the sole expense of the Party requesting
the examination.

163 Until the latet of (i) three (3) years after expiration or termination of this Agreement; (ii) all
pending matters relating 10 this Agreement (e g, Disputes) arc closed; ot (iti) the information is no
longer required to meet FPL's records retention policy as disclosed by FPL to Green Mountain and
as such policy may be adjusted from time to time; each Paity shall maintain and provide access
upon request to its records for to the extent reasonably necessary in order to determine whether
either Party is in compliance with the tetms of this Agreement and in accordance with this Section

160

Insurance Requirements.

Green Mountain will procure and maintain during the Term of this Agreement the following minitnum
insurance covering all operations required to complete the work hereunder: (i) All insurance requirements
required by Applicable Laws, which shall include without limitation, workers’ compensation insurance for
statutory requirement imposed by woikers’ compensation laws and comprehensive automobile liability
insmance; and (ii) General Liability Insurance, including Broad Form Contractual Liability Coverage and
Products/Compieted Operations Liability Coverage, with minimum limits of One Million Dollars
{(%1,000,000) combined single limit per occurrence for Bodily Injury and Property Damage L iability, which
shall ensure the peiformance of the contractual obligations assumed by Green Mountain under this
Agreemnent  In the event that any policy furnished by Green Mountain provides for coverage on a “claims
made” basis, the retroactive date of the policy shall be the same as the effective date of this Agreement, or
such other date, as to protect the interest of FPL Green Mountain shalf promptly provide evidence of the
minimum coverage by providing an ACORD or other certificate of insurance (reen Mountain shail notify
FPL within 30 calendar days of any cancellations or material changes to the insmance as specified herein,
Neither Green Mountain's fatlure to provide evidence of minimum coverage of insurance following FPL’
request, nor FPL’ decision to not make such request, shall release Green Mountain from its obligation to
maintain the minimum coverage provided for under this Agreement,

Indemnification,

181  Each Patty (the “Indemaifying Party”) shall indemnify the other Party, its parent, subsidiaries
and any Affiliates, and their respective present, former or future officers, directors, stockholders,
members, representatives; attorneys, accountants, financial advisors, consultants, agents and
employees (collectively, an “Indemnified Party™), from and against all claims, costs, liabilities
and expenses (including reasonable attorneys’ fees) (coltectively “Liabilities™) in connection with:

18.1.1 Claims by third parties (including, without limitation, the Indemnifying Party’s
employees, Subcontractors, or Subcontractor employees) resulting from any bodily
injuries {including death) or property damage that occurs to o1 of any person during the
petformance of o1 in connection with this Agreement, by such Party, its employees,
Subcontractors, or Subcontractor employees, to the extent caused by the negligence of
such Party, its employees, Subconttactors, or Subcontractor employees;
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1212 Claims by thi:fc} parties resulting from the gross negligence ot witlful misconduct of the
indemnifying Party;

18.13  Claims by third parties assessed against or suffered by the Indemnified Party as a result
of noncompliance with all Applicable Laws by the Indemnifying Party; and

18.14 Claims, suits or proceeding brought by third parties arising fiom any infiingements,
misappropriation ot unauthorized use of any of patents, copyrighted o1 uncopyrighted
works, secret processes, trade secrets, patented o1 unpatented fnventions, articles or
appliances, ot claims thereof pettaining to the Services offered by the Indemnifying Party
under the Program o1 the [ndemnifying Party’s Marketing of the Program, or any parts or
combinations thereof. If, in any such suit or proceeding, the foregoing, any pas,
combination or process thercof is held to constitute an infiingement and its use is
petmanently enjoined, the Indemnifying Party shall immediately exert its commercially
reasonable efforts to secure for the Indemnified Party a license, at no expense to the
Indemnified Patty, authorizing its continued use, If the Indemnifying Party is unable to
secure such license within a reasonable time, the Indemnifying Party shall, at its own
expense, and without impairing either (i) performance requirements hereunder, any part,
combination, or process thereof, or (ii) other notmal opetations of the Indemnified Party,
use its commercially reasonable efforts to either replace the affected or infringing article oi
itern, part, combination or process thereof with nou-initinging components or parts, o
modify same so that they become non-inftinging.

Notwithstanding the foregoing, the Indemnifying Party’s obligations to indemnily the Indemnified
Party shall not apply to any such Liabilities {as described under Sections 18.1.1 through 18.1 4), to
the extent caused by the Indemnified Party’s (i) breach of any representation or wartanty contained
in this Agreement ot (ii) negligence or willful misconduct.

182  The Indemnified Party shall notify the Indemnifying Parly promptly of any claim under this
Section 18.0. The Indemnifying Party shall afford the Indemnified Party the opportunity to defend
or participate in the defense of such claim at such Indemnified Party’s expense. The Indemnifying
Party shall make no settlement of an indemnified claim specifically naming or directly affecting
the Indemnified Party without the indemnified Party’s priot written approval, which approval shall
not be unreasonably withheld or delayed The obligations set forth in this Section 18.0 shall

swvive following termination of this Agreement with respect to any claim until the statute of

Hmitations applicable to such claim has run.

Covenant Not to Hire Employees.

Each Party mutually agrees not to hire or enter into a contractual relationship with each other’s existing
employees during the Term of this Agreement. Each Party mutually agrees not to engage in any direct or
indirect conduct that results in employment of the other’s existing employees, during the Term of this
Agreement. In the event an employee of one Party enters into ant employment or conttactual relationship
with the other Party during the Term of this Agreement, the hiring Party agrees to pay the other Paity the
salary of that employee would have received for six (6) months and the recruitment cost to replace that
employee However, notwithstanding the foregoing, this Section 19 D is not applicable to either Party
where the other Parly’s existing employee (i) initiates discussions regarding such employment without any
direct or indirect solicitation by a Party, (i} responds to any public advertisement placed by a Party, (ili)
has been introduced to Paity by a third party recruiter who was not directed by a Party specificaily to target
the Party's or its subsidiary’s or Affiliate’s employses, (iv) priot to the date hereof has contacted a Party or
been contacted by a Party concerning an employment opportunity, {v) has been terminated by a Party, or
(vi) has not been employed by a Party during the preceding six (6) months

Survival and Severability
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The obligations of the pjmtics hereunder which by their nature survive the expiration or termination
of the Agreement and/or the completion of the Services heteunder, shall survive and inure to the
benefit of the Parties, including but not limited to, such provisions under Sections, 6.0, 7.0, 8.0,
100, 110, 13.0, 150, 16.0, 170, 180, 220, 230, 330 and 340. Those provisions of the
Agreement which provide for the limitation of or protection against liability shall apply to the full
extent permitted by law and shall swrvive expitation or teimination of the Agreement and

completion of the Services
If any provision in this Agrecment is inoperative or unenforceable for any reason, such

circumstances shall not have the effect of rendering the provision in question inoperative ot
unenforceable, in any other case or circumstance, ot of rendering any other provision or provisions

herein contained invalid, inoperative, or unenforceable to any extent whatsoever. The invalidity of

any ene or more phrases, sentences, clauses, Sections or subsections of this Agreement shall not
affect the remaining portions of this Agreement

All notices, request, demands, waivers and all other communications made in connection with this
Agreement shall be in writing and shall be (2) mailed by cettified mail, return receipt requested, postage
prepaid, or (b} trtansmitted by hand delivery or reputable overnight defivery service, addressed as follows
(or to such other address as a Party may designate by wiitten notice to the other Party in accordance with
this Section 21.0) and shall be decmed to have been delivered as of the date so delivered:

Ifto FPL, to Florida Power & Light Company

9250 West Flagler Street
Miami, Flotida 33174
Attention: C, Dennis Brandt, Director of Products and Services

With a copy to: Florida Power & Light Company

Law Department (Law/IB)

700 Universe Boulevard

Juno Beach, Floiida 33408

Attention; R Wade Litchfield, Vice President & Associate Genetal Counsel

If to Green Mountain, to: Green ﬁ\/[ountain Energy Company

300 W 6" Street, Suite 900
Austin, Texas 78701
Attention: Chief Legal Officer

With a copy to: Green Mountain Energy Company

300 W 6™ Street, Suite 200
Austin, Texas 78701
Attention: Paul Markovich, Senior Vice President

220 Assignment.

221

This Agreement and a Party's rights and obligations hereunder are not assignable or transferable
by either Party without the prior written consent of the other, which consent shall nat be
unreasonably withheld, except that either Party may assign this Agreement to any Affiliate or
pursuant to any merger, sale, consolidation or other internal reorganization, provided that: (i) the
assignee is of at least equal creditworthiness to the assigning Party as of the Execution Date of this
Agreement, (ii) the assignee agrees in writing to be bound by the terms and conditions of this
Agreement, and (iii} the assigning Party delivers such enforceabilify assurance as the non-
transferting Patty may reasonably request
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throughout the petiod of continuance of any such inability so caused, but for no longer period, and such
event of Force Majeure shall, as far as practicable, be remedied with all reasonable dispatch. {f'an event of
Force Majeure continues for more than ninety (90) days, either Party may terminate this Agreement by

giving the other Party written notice of its intent to cancel.

Captions and Headings.

The captions or headings in this Agreement are for convenjence only and shall not be considered a part of,
or to affect the construction or interpretation of, any provision of this Agreement :

Amendments.

This Agreement may be amended ot modified only by a written instrument executed by an authorized
representative of each of the Parties

Counterparts

This Agreement may be executed in one or more counterparts, including counterparts transmitted by
facsimile, each of which shall be deemed to be an original, and all such counterparts shall constitute one

and the same instrument.

Expenses.

Unless 'speciﬁcally provided for elsewhere in this Agreement, each Party will bear all costs and expenses
incurred by it in connection with the transactions herein, including legal fees, accounting fees and taxes that
are imposed upon that Party based upon its activities hereunder.

T axes

(ireen Mountain is responsible for and shall pay all taxes due under this Agreement applicable to Green
Mountain’s performance of the Services hereunder, if any, including all present Florida sales and use taxes
and afl present or future import duty, federal, state, county, municipal or other excise or similar taxes [evied
with respect to Green Mountain's peiformance of its Services; except that FPL shall be responsible for
reimbursing Green Mountain for all taxes on vendor costs which are Direct Matketing Costs. Green
Mountain expressly agrees that FPL shall incur no liability o1 expense under this Agreement due to change
in tax or duty requirements applicable to Green Mmumtain's performance of the Services hereunder. Any
increase in taxes or duties applicable to Green Mountain’s performance of the Services hereunder, excluding
Florida sales and use tax, shall be at the expense of Green Mountain and not FPL. In no event shall eithes
Party be required to pay any tax levied on or determined by the other Party’s income, taxes expressly
designed 1o be paid solely by the other Party or licenses and permits required for the other Party or to
conduct business. FPL shall not be obligated to pay, and shall be immediately reimbursed by Green
Mountain if FPL does pay, any taxes, including penalties or interest charges levied or assessed directly as a
result of any failure of Green Mountain to comply with this Agreement, Applicable Laws or governmental
regulations, and Green Mountain shall indemnify and hold FPL Entities haxmless from the payment of any
and all such taxes, penalties and Interest on such taxes o penalties  This Section 33 @ shall not reduce or in
any way affect FPL’s obligations pursuant to Section 6 3 :

Drafting.

Each Party acknowledges that its Jegal counsel participated in the preparation of this Apreement The
Parties therefore stipulate that the rule of construction that ambiguities are to be resolved against the
drafiing Party shall not be employed in the interpretation of this Apreement so as to favor any Party against

the other

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOFY, the Pasties duly authorized representutives have executed this Agresment en the dates
set forth below. .

FOR: Floride Power & Light Company

By:

Nams: Marlens M. Santos

Title:  Vice President, Customer Sexvice

Dete:

FOR: Green Mouvutain Energy Company

o LSOIE

Nams; Pou} P, Thomas

Tltle: Chief Breoutlve Offfcs and President
pas:___ G OP
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EXHIBIT A
DESCRIPTION OF TIIE PROGRAM

FPL, in collaboration with Green Mountain, will file a modification to the Program with the FPSC, under which
interested residential and commercialfindustrial customers may voluntarily pay a premium to support the
development of renewable energy assets in Florida

To develop the renewable energy assets for the Program, FPL will enter into contracts with suppliers or customers
for the construction of renewable energy generation resources. FPL may choose to construct the renewable energy
assets on FPL owned property or assist the construction of assets at customer’s facilities.

The goal of the Program is to encoutage the development of renewable assets in Florida. For puiposes of the
Program, eligible renewable facilities shall include facilities utilizing solar photovoltaic, ot solar thermal, biomass
fuel, land-fill gas, wind, ocean cuirents, tides, and other hydrological applications, and other envitommentally
suitable renewable energy sources as identified by FPL.

The monthly premium paid by Participants will be designed to contribute to the cost of the development of the
renewable sites, as well as Program Maiketing and administiation costs

Construction of the new rencwable assets is planned to begin as the Program revenues, excluding Marketing and
administtation costs, reach $250,000. For each $250,000 of Progtam revenues collected by FPL from Customaers,

FPL endeavors at a minimum, to develop and install (or cause to be installed) 25 kW (or the equivalent) of solaror .

other renswable generation as described in this Exhibit A above within a yeat after reaching each incremental level

EPL may also offer, via the proposed Program, to provide supplemental rebates to Customers to complement future
State Tebates to promote the construction of solar photovoltaic or solar theimal for residential and
commercial/industtial applications This offering would be made as funds become available and will be offered in

limited increments.
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COMPARISON OF KEY PROVISIONS IN GREEN MOUNYTAIN AGREEMENTS

| Provigion | Current Contract New Contract -
Services Provided by Green | = . Purchase RECs o No purchase of RECs
Mountain: (Section 15.3)
e No involvement in the
» Canse to be constructed construction of renewable
150 kW of solar capacity Tacilities (FPL solely
for every 10,000 customers responsible fon siting and
(Section 18.1) developing renewable
facilities)
‘» Maketing and adventising
services (Section 13)
s Marketing, advertising,
and customer tetention
services only (Sections 3.1
and 4)
Remittance to Green o FPL remits $9.10 per 1,000
Mountain: kW for green tegs,
marketing sexvices, and
development of sola
resources (Section 12,1)
Tatmination: e FPL can tarminate for ¢ FPL can terminate for
convenience if 8) FPL pays convenience after January
a termination fee or b) FPL 1, 2009; FPL wouid only
ceases to offer a green owe the monthly service
pricing program to fees and direct marketing
regidential customers for costs through the
two years (Sections 204 - termination effective date
20.5) and could continue the
program and wse of the
Sunshine Energy name
without a termination fee

{Section 10.1.3)




