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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application for limited proceeding 
increase in water rates in Pasco County 
by Aloha Utilities, Inc. 

Docket No. 060122-WU 

Filed: August 29,2008 

MOTION TO DISMISS OR IN THE ALTERNATIVE 
MOTION TO AMEND PROCEDURAL ORDER 

The Citizens of the State of Florida (“Citizens”) by and through their undersigned 

attorney, the Office of Public Counsel (“OPC”), hereby file this Motion to Dismiss Aloha 

Utilities, Inc ’s (“Aloha,” “Utility” 01 “Company”) application for limited proceeding increase in 

water rates or in the altemative Motion to Amend Procedural Order issued in this docket, and 

state: 

1 On September 28, 2007, Aloha filed its application for a limited proceeding in 

accordance with Order No. PSC-06-1069-S-WU, Order Approving Stipulation on Procedure. 

The purpose of the limited proceeding was to establish water rates to allow for the recovery of 

Aloha’s cost of constmcting chloraniination facilities and purchasing additional water &om 

Pasco County, including the cost of any interconnection facilities, any required impact fees, and 

any related reduction in Aloha’s water treatment costs. 

2. The Commission considered the Utility’s application at its February 12, 2008, Agenda 

Conference, and subsequently issued Proposed Agency Action (PAA) Order No. PSC-08-0137- 

PAA-WU on March 3,2008 (“PAA Order”). 

3. In this order, the Commission found that the limited proceeding should be trifurcated into 

three phases, the first of which considers the cost of the interconnection facilities that must be 



constructed in order to purchase water f?om Pasco County, the payment of impact fees for this 

water, the estimated payments for bulk water purchases from Pasco County, and the expenses of 

the chloramination conversion. 

4. 

(“BWN”) protested the order and requested a hearing on the matter. 

On March 24, 2008, Aloha, OPC, and members of the Better Water Now Committee 

5. 

WU, Order Establishing Procedure (“Procedural Order”) issued June 27,2008. 

Controlling dates for this proceeding were established by Order No. PSC-08-0427-PCO- 

The controlling dates are as follows: 

(1) Utility’s testimony and exhibits August 5,2008 

(2) Intervenors’ testimony and exhibits September 16,2008 

(3) Staffs testimony and exhibits, if any October 1,2008 

(4) Rebuttal testimony and exhibits October 15,2008 

(5) Prehearing Statements October 30,2008 

(6) Prehearing Conference November 12,2008 

(7) Discovery Deadline November 12,2008 

(8) Hearing November 24-25,2008 

(9) Briefs December 24,2008 

MOTION TO DISMISS 

6. 

Stephen Watford, David Porter PE, and Robert C. Nixon, CPA on August 5,2008. 

7. In its direct testimony, filed on August 5 ,  2008, to support its pxoiest of the PAA Order, 

the Company essentially refiled its original case by resubmitting its Special Report, dated 

In accordance with the Pxocedural Order, Aqua Utilities Inc., filed direct testimony of 
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September 19, 2007. However, when refiling the above Special Report the Company’s 

accounting and engineering witnesses in their testimony state that the Company needs to 

significantly modify its rate increase request based upon “known and measurable changes ” 

Further, according to the Company’s testimony Aloha does not anticipate filing these major 

changes until it files its rebuttal testimony 

According to the Company’s testiniony, these changes include: 

The AFUDC accrual of the capacity charges paid to Pasco County, and the cost 
of the interconnect needs to be updated to at least December of 2009 

The updated estimated cost of the interconnect needs to be recognized, based 
on changes to the design of facilities ultimately approved by Pasco County, 
together with applicable AFUDC. 

Expenses and plant affected by growth need to be revised Aloha claims that 
growth in the service area has slowed to almost zero due to the subprime 
mortgage crisis and overall slowdown in the economy. 

- Operating costs for chemicals have risen dramatically due to the record 
increases in the price of oil. Specifically, liquid chlorine used at the water 
plants will be much greater than projected since chlorine demand associated 
with removal of hydrogen sulfide will need to be met with liquid chlorine. 

Current labor costs are greater than the 2005 labor costs used in the application 
for chloramination related expenses In addition, select wage increases based 
on merit and general wage increases of 12% have been implemented by Aloha. 

Change to the rate per thousand gallons to be charged Aloha for purchased 
water 

Rate case expense needs to be updated to recognize actual expense. (Although 
addressed in the testimony of Mr. Nixon, rate case expense is part of Phase I1 
of this proceeding, not the instant Phase 1.) 

* 

8. As shown on Exhibit A, the changes that Aloha proposes to make to its filing affects every 

issue subject to protest by the Citizens, BWN, or Aloha itself. Of the total adjustments that have 

been protested, 100% will have changed significantly when the Company files its rebuttal 
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testimony. The extent of the changes are unknown to the parties that are required to respond to 

Aloha’s testimony, as the Company did not submit any updated or revised adjustments with its 

direct testimony and exhibits. Instead, the Company only provided a discussion of the 

magnitude of the changes that it will not provide to the Citizens, BWN, and the Staff until it files 

it rebuttal testimony. At page 4 of his testimony Mr. Porter explains that the changes he 

anticipates filing with his rebuttal testimony are significant. 

The combination of the increase in the quantity of liquid chlorine required plus 
the increases in liquid chlorine costs that have occurred since the estimates were 
completed in early 2006 will result in greatly increased incremental costs for 
liquid chlorine over the costs that were originally submitted in RCN-2. (Emphasis 
supplied). 

Mr. Nixon also addressed significant changes on page 9 of his testimony. “The cost of 

chemicals and purchased power has risen dramatically since the original projections were 

made.” (Emphasis supplied). The changes that the Company proposes to make to its original 

filing with its rebuttal testimony, for all intents and purposes constitutes a materially new filing. 

9. Aloha intends to withhold its completely revised filing until its rebuttal testimony. 

Mr., Porter states on page 4 of his testimony the following: 

I have not completed an analysis of the cost impact as of the time of filing of my 
direct testimony. However, I will have updated values for this and other costs 
which have increased, as discussed in Mr. Nixon’s Direct Testimony at the time 
my rebuttal testimony is prepared. 

10. In the direct testimony filed in this docket Aloha’s witnesses have conceded that the 

numbers used to support the Company’s application for a rate increase have materially changed 

since the Company filed its case on September 28,2007.. The Company cannot be permitted to 

disavow its original tiling with regard to 100% of the issues being protested in this docket, with a 

promise to provide these material changes when the Company files its rebuttal testimony a little 

more than a month before the hearing. 
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11. By statute, the Commission is prohibited from establishing rates that are not shown to be 

reasonable. By statute and rule, the Commission has a very deliberative process whereby it can 

fully analyze a filing in a timely fashion and, in the final analysis, assure the public that the rates 

that result from the PSC hearing process are reasonable. As an integral part of the PSC’s 

analysis, it carefully establishes time frames under which all participating parties can analyze a 

utility’s filing and present positions and testimony for the Conmiission to evaluate in arriving at 

its decisions. Aloha’s expressed intention to materially alter its rate increase request more than 

10 months after filing its application, more than 4 months after the protests were filed by the 

parties, and after OPC is required to file direct testimony critiquing the Company’s original 

filing, violates the customers’ due process rights to be afforded a reasonable opportunity to 

analyze and test the reasonableness of the Company’s rate increase request.. This is particularly 

true since the Company in its direct testimony disavows the numbers used in the original filing. 

12. Permitting Aloha to materially alter its filing at such a late date effectively eliminates the 

factual basis of the Commission’s PAA decision issued in this Docket on March 3, 2008. It also 

deprives Intervenors and Staff of the time frames established to allow for the depth of analysis 

necessary for the PSC to assure the public of reasonable rates. 

13. In response to similar circumstances presented in the Aqua Utilities Florida, Inc. 

(“Aqua”) rate case, Docket No. 060368-WS, OPC filed a Motion to Dismiss. In addition to 

failing to provide sufficient or tiniely responses to discovery and audit requests, Aqua failed to 

provide adequate support for projected plant-in-service, engineering data and billing 

determinants, as well as conceding two weeks before OPC’s testimony was due that it needed to 

make changes to all of its expense filing. This revelation effectively disavowed Aqua’s expense 

numbers two weeks before OPC’s testimony was required to be filed. In the instant proceeding, 
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Aloha knowingly disavowed its original expense adjustments at the time it filed its direct 

testimony and does not intend to provide new significantly increased adjustments until one 

month after OPC files its testimony. 

14. In the Aqua proceeding, Staff filed its recommendation for the Commission to grant the 

Motion to Dismiss the Aqua rate case on August 16, 2007. In the recommendation Staff noted 

that: 

. .the utility is attempting to revise its rate case application by submitting 
additional information seven months after it filed its MFR’s, four months after the 
official date of filing, and one month after the Commission concluded its service 
hearings in this rate case. The filing of this revised data is also one month before 
testimony is due from intervenors and staff- (page 12). 

Faced with an unfavorable Staff recommendation Aloha elected to withdraw its rate increase 

request rather than suffer a dismissal of the case 

15. In the instant case, Aloha proposes lo materially alter all of the numbers associated with 

all of the protested issues in this case, one month after OPC is required to file its testimony 

critiquing the Company’s disavowed numbers, and a little more than a month before the hearing 

is scheduled. Permitting Aloha to materially change all of the numbers associated with all of 

protested issues in this proceeding when it files its rebuttal testimony would make a mockery of 

the Commission’s procedures and the due process rights of the customers. The Conunission 

should dismiss this case. To do otherwise would set a bad precedent pemiitting utilities to 

increase their original rate request every time a Commission’s PAA Order is protested. 
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MOTION TO AMEND PROCEDURAL ORDER 

16. In the altemative to the Citizens’ Motion to Dismiss, the Commission should at minimum 

amend the Procedural Order to preserve the customers’ due process rights and to assure the 

public that the rates that result kom the PSC hearing process are supported and reasonable. 

17. Aloha intends to file a materially new case on the October 15,2006, approximately one 

month after the Citizens file their testiniony in this proceeding. There is absolutely no 

opportunity for the Citizens or BWN to examine this new filing and provide responsive 

testimony. Moreover, there are only 40 days from the date Aloha files rebuttal testimony to the 

hearing, which leaves little time to evaluate the Company’s new filing and no tinie to issue 

discovery and receive responses. 

18. At this stage of the proceeding, the parties have no idea as to the magnitude of the rate 

increase the Company is requesting. If the Citizens and BWN are required to file testimony on 

September 16,2008, their due process rights will have been violated, as they have been given no 

opportunity to propound discovery, evaluate the responses to discovery, or provide responsive 

testimony to Aloha’s new case. 

19. Even extending the date of the hearing to allow inteweners to provide surrebuttal 

testimony is an unacceptable solution. Such a fix imposes extra costs and tinie upon the 

Intervenors as they will file direct testimony responding to adjustments contained in the 

September 28, 2007 filing, as mostly disavowed by the Company’s direct testimony filed on 

August 5, 2008, only to have to re-evaluate new information after Aloha’s rebuttal testimony is 

filed. To require Intervener’s to duplicate their efforts to analyze a materially new case is 

superfluous, wasteful, and should not be permitted by the Commission. 



20 The Citizens request that the Commission delay this proceeding to allow the Citizens and 

BWN the opportunity to examine and evaluate the significant modifications the Company 

intends to make to its limited proceeding rate request. The Citizens request at least a 90-day 

delay in this proceeding from October 15, 2008 to give it an opportunity to evaluate the new and 

revised filing the Company intends to present on this date. The Citizens should not be required to 

file its direct case until after the Company has filed its significantly revised adjustments for this 

liniited proceeding rate increase The Citizens request that the Commission issue a new 

procedural schedule setting the due date for the Intervenor direct testimony on January 13, 2009. 

This will give the Intervenors in this case the opportunity to properly evaluate and respond to the 

new case the Company intends to file on October, 15, 2008. The remaining dates of the 

procedural schedule should be adjusted accordingly, taking into consideration the Coinmission's 

calendar. 

21. There is no good reason to proceed with this limited proceeding under the current 

procedural schedule, given the Company's intent to file a new case with its rebuttal filing. As 

previously stated, the rates to be set in this proceeding will not even take place until Aloha 

begins purchasing water from Pasco County - projected to be year-end 2009 at the earliest - 

more than a year from now. 

WHEREFORE, the Citizens request that the Conmission grant its request to dismiss the 

case or in this alternative to amend the procedural order to provide the Citizens with at least 90 

days to file direct testimony after Aloha provides all of its material changes to its rate increase 

request. Further, since the Commission's decision on this motion may not be scheduled before 

the Citizens must file its direct testimony on September 16, 2008, the Citizens request the 
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Prehearing Office to issue an order permitting the delayed filing of the Citizens’ direct testimony 

until after the Commission rules on this motion. 

esp -tfully Submitted, h 
Stephen C. Reilly 
Associate Public Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 8 12 
Tallahassee, FL 32399-1400 
(850) 488-9330 

Attorney for the Citizens 
of the State ofFlorida 
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CERTIFICATE OF SERVICE 
DOCKET NO. 060122-WU 

I HEREBY CERTIFY that a true and correct copy of the .-:egoing Citizens' Motion to 

Dismiss or in the Alternative Motion to Amend Procedural Order has been furnished by 

electronic mail and by U. S. Mail to the following parties this 29'h day of August, 2008: 

Jean Hartman, Esquire 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

John L. Wharton, Esquire 
F. Marshall Deterding, Esquire 
Rose, Sundstrom, & Bentley, LLP 
2548 Blairstone Pines Dr. 
Tallahassee, FL. 32301 

Associate Public Counsel 
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Dorkcl No. 060121-WU 
Exhibil A 

Aloha Utilities, Inc. 
Seven Springs Water Limited Proceeding 
Summery of Company Adjustments - 

Original Flllng 

Accumulated horl lzpl ion of CIAC 

Addittam1 Accumvlnlcd Amorllwlmn ofpmpmJ ClAC thmugh 
12-31-09 S 393.162 

AmovnlTe BE 
Changed in 

Company's hli inpated Chonge Robuttnl Protested 

Rcviscd gmwlh p m p l i o ~  lo rcflccl tho slow down in ncw CO~~CCIION 
necd IO be rccogmzcd. Thk will impsa the pmpuon ofCIAC. 
ascumulated smor(lwlmn. nler and p c h p  ~urchnred w ~ l e r ~ o ~ ,  
purchvxdpowwerandcncmicals.   nix on.^. 9.) YCS N O  

Labor 

lncrcmcnlal Cost orhbor  for Chlonmmulmn Convcnion 

Addillonill Labor for Tic-In 

99.685 

... cum01 labar cosls arc gmlcer lhan thc 2005 labar cork uscd in thc 
appliuson for chionmimeon rclaed crpenrcs. In addilton lo seleclive 
wagc m c w a  bascd on mcnl. in Augwl 2006. Aloha implcmcnlcd 
gcnenl wagc m n c m ~ ~  to rcmm armpdilivc with Pax0 County of 
appmx"a1cIy 12%. (Nixon. pp. 7-8.) C u m 1  lohorcorls should be 
reeognd.  s t c c  thc 2005 wagc mlcs used Io pmjecl chlonminelion 
laborcoru have nscn. (Nixan. p. 10.1 

...cumnt labar casu arc grcaicr than the 2005 lnbr casu used in thc 
applicewn forchlominauon rclalcd erpcnrer. In addillan lo sdffilivc 
wagc ~~y.mser bvcd on ntenl, in Augusl2ODG. Aloha implemollcd 
gcneml Wag5 i n c r e ~ ~ e r  10 mmam compaitivc with Parco County of 
appmxirrwlely 12%. (Nixon, p. 8.) C u m l  labarcorb should bc 
moentud. same the 2005 WPC xal- wcd lo ~miccl chlarnmtnalion 

YCS 

- - . .  
12.486 /Isbar cons haw nrcn. INkon. p. IO.) I YCS 

The aclwl Pasco Conmy charge per thouand g 0 l l 0 ~  lo Aloha for 
N a  l m x  m Pvrchawd Waer C ~ n r  s 3,136,080 gurchascd walm necds lo be uliiincd in this pmcccding. (Nixan. p. IO.) Yer. 

I~ BWN 

Aloha, OK. 
BWN 
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