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Re:  Docket No. 070699-TP
Notice of Supplemental Authority

Deat Ms. Cole:

Embarg Florida, Inc. files this Notice of Supplemental Authority to bring the to
Comimission’s attention a recent decision of the Public Utilities Commission of Ohio, /n
the Matter of the Petition of Intmdo Cammumcat;ons Inc. for Arbitration af

Telephorze Canquy of O‘hia dba Fmbarq and Umted Tei&phone Comparw of Indian dba
Embarg, Case No. 07-1216-TP-ARB, Arhitration Award issued on Sep’tembex 24, 2008.
The decision is relevant to the Commission’s consideration of the issues in this
ptoceeding. The decision is included as an attachment to this Notice.

Copies are being served on the parties in this docket pursuant to the attached certificate of
servige,

Susan S Masterton
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Petition of Intrado )

Communications, Inc. for Arbitration of )

Interconnection Rates, Terms, and )

Conditions and Related Arrangements with )

United Telephone Company of Ohio dba )} Case No. 07-1216-TP-ARB
Embarq and United Telephone Company of )

Indiana dba Embarq, Pursuant to Section )

252(b) of the Telecommunications Act of )
1996. )

ARBITRATION AWARD

The Commission, considering the petition, the evidence of record, posthearing briefs
and otherwise being fully advised, hereby issues its arbitration award

APPEARANCES:

Cahill, Gordon & Reindel LLP by Ms. Cherie R. Kiser and Ms. Angela F. Collins, 1990
K Street, N.W., Suite 950, Washington, D.C. 20006, and Ms. Rebecca Ballesteros, 1601 Dry
Creek Drive, Longemont, Colorado 80503, on behalf of Intrado Communications, Inc

Mr, Joseph R. Stewart, 50 West Broad Street, Suite 3600, Columbus, Ohio 43215, and
Ms. Susan S. Masterton, 1313 Blair Stone Road, Tallahassee, Florida 32301.

L BACKGROUND

Under Section 252(b)(1) of the Telecommunications Act of 1996 (the Act)? if parties
are unable to reach an agreement on the terms and conditions for interconnection, a

requesting carrier may petition a state commission to arbitrate any issues which remain
unresolved, despite voluntary negotiation under Section 252(a) of the Act.

o1
5
On August 22, 2007, the Commission adopted carrier-to-carrier rules in Case No. 06- 05
1344-TP-ORD, In the Matter of the Establishment of Carrier-to-Carrier Rules2 Under Ru&e o
4901:1-7-09(G)(1), Ohio Administrative Code (O.A.C.} an internal arbitration panel 1}‘ od
assigned to recommend a resolution of the issues in dispute if the parties cannot reach g4 é
voluntary agreement. ¥ o0
o o

o

3

1

2

The Act is codified at 47 U.5.C. Sec. 151 et. seq

The carrier-to-carrier rules became effective November 30, 2007
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.  HISTORY OF THE PROCEEDING

Rule 4901:1-7-09(A), O.A.C., specifies that any party to the negotiation of an
interconnection agreement may petition for arbitration of open issues between 135 and 160
days after the date on which a local exchange carrier (LEC) receives a request for
negotiation. According to the Petition for Arbitration filed by Intrado Communications,
Inc. (Intrado), by letter submitted on May 18, 2007, Intrado formally requested United
Telephone Company of Ohio and United Telephone Company of Indiana (collectively,
Embarq) to commence negotiations for an interconnection agreement. The parties agreed to
extend the arbitration deadline to November 28, 2007. Intrado timely filed a petition on
November 28, 2007, to arbitrate the terms and conditions of interconnection with Embarq
pursuant to Section 252 of the Act. In its petition, Intrado presented 33 issues for
arbitration. Embarq filed its response to the petition for arbitration on December 21, 2007.

A prehearing conference was held on January 8, 2008, at which time the parties
agreed to continue to negotiate for the purpose of reducing the number of issues in dispute.
The parties also agreed to prepare a matrix of resolved and unresolved issues upon
completion of the negotiations, The matrix was filed on March 10, 2008.

On December 21, 2007, Embarq filed a motion to dismiss and a memorandum in
support or, in the alternative, a motion to hold in abeyance Intrado’s petition for arbitration.
In support of its motion, Embarq asserted that (1) Intrado failed to negotiate in good faith,
(2) Intrado’s petition is procedurally deficient, and (3) Intrado raises issues that are not
subject to arbitration under the Act. Alternatively, Embarq requested that Intrado’s petition
be held in abeyance until such time that the Commission addressed Intrado’s certification
status in Case No, 07-1199-TP-ACE, In the Matter of the Application of Intrado Communications
Inc. to Provide Competitive Local Exchange Services in the State of Ohio (07-1199). On January 8,
2008, Intrado filed its opposition to the motion to dismiss as well as a motion for oral
argument. On April 15, 2008, Embarq filed a notice of a partial withdrawal of its motion of
December 21, 2007.

On March 10, 2008, Intrado filed a notice with the Commission reflecting that the
parties had agreed to waive the statutory deadlines set forth in Section 252 of the Act in
order for the attorney examiner to establish a procedural schedule in this matter. On April
23, 2008, the attorney examiner issued an entry scheduling a hearing from May 27-29, and
establishing a briefing schedule.

On May 20, 2008, the parties filed arbitration packages containing exhibits and the
written testimony of their respective witnesses. On the same date, the parties filed a matrix
setting forth the issues to be arbitrated and the parties” respective positions regarding the
identified issues. The arbitration hearing was held on May 27-29, 2008. Intrado presented
the testimony of the following four witnesses: (1) Carey Spence-Lenss, (2) Thomas Hicks, (3)
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Cynthia Clugy, and (4) John Melcher. Embarq presented the testimony of (1) James Maples
and (2) Edward “Ted” Hart.

Initial briefs were filed by the parties on June 12, 2008. Reply briefs were filed by the
parties on June 20, 2008. Also on June 20, 2008, AT&T Ohio filed a reply brief3 and Intrado
filed a motion to strike AT&T Ohio’s reply brief and memorandum in support,

III.  JSSUES FOR ARBITRATION

Issue 1: Is Intrado entitled to Section 251(c) interconnection and Section 252
arbitration?

Intrado asserts that all of its proposed interconnection arrangements and services are
within the scope of Section 251(c) and, thus, are subject to Section 252 of the Act. In support
of its position, Intrado contends that through its requests in this proceeding, it is seeking to
exercise its rights to local interconnection for the purpose of provisioning telephone
exchange services, as provided for pursuant to Section 251(¢). In support of its position,
Intrado points out that the Commission, pursuant to its Finding and Order in 07-1199,
determined that Intrado is: (1) a telecommunications carrier offering telecommunications
service under federal law, (2) a telephone company and a public utility company under
state law, (3) entitled to all rights and obligations of a telecommunications cartier pursuant
to Sections 251 and 252 of the Act (See June 12, 2008, Joint Issues Matrix).

Intrado explaing that, pursuant to its certification as a competitive emergency
services telecommunications carrier, it seeks to offer Ohio counties and Public Safety
Answering Points (PSAPs) with a competitive alternative for their 9-1-1/E9-1-1 services,
which have traditionally been provided by incumbent local exchange companies (ILECs)
such as Embarq (Initial Br. at 2). Intrado posits that it cannot offer its 9-1-1/E9-1-1 services
to Ohio PSAPs without interconnecting to the public switched telephone network (PSTN)
(Tr. II, 26, 137, 138; Tr. Ol, 74; Implemeniation of Local Competition Provisions in the
Telecommunications Act of 1996, Interconnection Between Local Exchange Carriers and Commercial
Mobile Radio Service Providers, 11 FCC Red 15499, 110 [1996], aff'd by AT&T Corp. v. Iowa
Utils. Bd., 525 U.S. 366 [1999]) (Local Competition Order). Specifically, the company submits
that it cannot offer its competitive 9-1-1/E9-1-1 service offering in Ohio until such time that
it establishes a mutually beneficial interconnection and interoperability arrangement with
the ILEC entities that controls access to the public switched telephone network and, thus,
control access to a significant majority of the local exchange markets that make 9-1-1 calls to
Intrado served PSAPs (Intrado Ex. 4 at 13). According to Intrado, such arrangements will
allow Embarq's end users to reach the PSAPs served by Intrado and vice versa (Id. at 12).

3 This matter is subsequently addressed in the outstanding procedural matter section of this Arbitration
Award.
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Rather than access to unbundled network elements being one of the primary reasons
for seeking interconnection, Intrado states that it seeks interconnection pursuant to Section
251(c) of the Act in order to achieve interoperability between the networks and for
connecting the networks for the mutual exchange of traffic (Reply Br. at 9 citing Tr. II, 49,
50, 86, 87). To the extent that it seeks unbundled network elements from Embarq, Intrado
represents that it will meet the applicable eligibility criteria inasmuch as it will be offering
an eligible telecommunications service over such facilities (ld. citing In the Matter of the
Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities, 20 FCC Red
14853, §127 [2005]) (Wireline Broadband Order). According to Intrado, Section 251(c) of the
Act provides the most suitable mechanism for ensuring that it obtains the interconnection
and interoperability that it needs to provide its 9-1-1/E9-1-1 services to Ohio counties and
PSAPs while, at the same time, promoting the reliability and redundancy critical to publie
safety (Initial Br. at 3).

Intrado submits that Section 251(c) of the Act was intended to facilitate “vigorous
competition” and that this statutory provision and the Federal Communications
Commission’s (FCC) rules eliminate barriers to entry that would prevent a new entrant
carrier, such as Intrado, from offering services and allowing them a fair opportunity to
compete in the marketplace (Id. at 3 citing Local Competition Order, 1116, 18). Consistent
with this premise, Intrado submits that, just like other sectors in the telecommunications
industry, PSAPs should similarly get to benefit from the competitive benefits of Section
251(c) of the Act (Id. at 3 citing Intrado Ex. 1 at 3, 4).

Intrado responds to Embarq’s contention that determining whether Intrado is
entitied to Section 251 rights depends on the type of service that it provides. Specifically,
Intrado states that the Commission, in 07-1199, previously determined that the company is
entitled to Section 251(c) rights with respect to the 9-1-1/E9-1-1 service that Intrado will
provide to PSAPs. Therefore, Intrado concludes that there is no need for the Commission to
address every service that Intrado provides in order to determine whether Intrado is
entitled to Section 251(c) rights (Id. at 21, 22 citing Tr. IIL, 44). Further, Intrado submits that,
regardless of the technology used by the end user to make the 9-1-1 call, the company’s
service should be considered as a complete 9-1-1/E9-1-1 service offering provided by
Intrado to PSAPs and that such provisioning is a telecommunications service (Initial Br. at
24; Intrado Ex. 5, 15).

Further, Intrado questions why Embarq recognizes that Section 251(c) of the Act
applies to competitors when Embarq is the 9-1-1/E9-1-1 service provider, but does not
recognize that it applies when Intrado provides a competitive 9-1-1/E9-1-1 service (Reply
Br. at 3, 4). Intrado asserts that there is no basis in law or public policy for such a distinction
(Id. at 2, 3). Rather, Intrado opines that Section 251(c) governs ILEC/competitive local
exchange company (CLEC) interconnection and that Section 251(a) is applicable to
interconnection between two non-incumbent carriers (Id. at 4 diting In the Maiter of the
Petition of WorldCom Inc., Pursuant to Section 252(e)(5) of the Communications Act for
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Preemption of the Jurisdiction of the Virginin State Corporation Commission Regarding
Interconnection Disputes with Verizon Virginia Inc. and for Expedited Arbitration et al. 17 FCC
Red 27039 12002)) (Virginia Arbitration Order). Inirado insists that to conclude otherwise
would undermine the intent of Sections 251 and 252 of the Act to ensure that all competitors
get access to the public switched telephone network on equal terms. In support of its
position regarding ILEC/CLEC interconnection, Intrado references the FCC's
determination that commercial agreements are not feasible given the ILECs’ incentives and
superior bargaining power (Id. at 6, 7 citing Local Competition Order, T15).

Regarding Embarq’s claim that 9-1-1 interconnection is governed by Section 251(a) of
the Act, Intrado responds that Section 251(c) of the Act is the appropriate mechanism for
Intrado to secure nondiscriminatory access to, and interconnection with, Embarq's
networks for the provision of 9-1-1 and E9-1-1 services (Id. at 22, 23 citing Revision of the
Commission’s Rules to Endure Compatibility with Enhanced 9-1-1 Emergency Calling Systems;
Petition of City of Richardson, Texas, 17 FCC Red 24282 [2002]). Intrado states that, pursuant
to Section 251(c)(2) of the Act, Embarq must provide Infrado with interconnection that is at
least equal in quality to the interconnection that Embarq provides to itself for the routing of
9-1-1 and E9-1-1 calls (Id. at 23 citing the Virginia Arbitration Order, 1652). Intrado states that
both the FCC’s and Commission’s rules likewise set forth a similar requirement (Intrado
Reply Br. at 5 citing 47 C.F.R. §51.305(a)(3) and Rule 4901:1-7-06[A}{5], O.A.C.).

While Embarq agrees that Intrado is a telecommunications carrier entitled to
interconnection pursuant to Section 251(a), Embarq disagrees with Intrado’s assertions that
each and every type of arrangement proposed by Intrado qualifies as a telephone exchange
service entitling it to Section 251(c) interconnection and access to unbundled network
elements (Embarq Reply Br. at 7). Embarq submits that a determination as to whether
Section 251(a) or Section 251(c) applies in a given scenario is important for the purpose of
establishing the applicable rights and obligations for providing and obtaining
interconnection, as well as the appropriate pricing methodologies for such services (Embarqg
Initial Br. at 3). Embarq asserts that although Intrado presents its arbitration petition asa
simple request for Section 251(c) interconnection in order to enable Intrado to provide
competitive 9-1-1 services, the arbitration petition encompasses a variety of distinctive
scenarios for interconnection between the two companies, each with its own unique
ramifications (Id.). According to Embarq, these scenarios include:

(1)  When Embarq is the 9-1-1 service provider to the PSAP.
(2)  When Intrado is the 9-1-1 service provider to the PSAP.

(3  When Intrado and Embarq each serve a different PSAP and transfer
calls between each other.
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In support of its position, Embarq relies on the Commission’s determination that
decisions regarding the appropriateness and scope of any specific request for
interconnection are to be addressed in the context of Intrado’s ongoing arbitration
proceedings, based on case-specific facts of Intrado’s actual proposal (Id. at 5 citing 07-1199,
Entry on Rehearing, at 14). Embarg notes that its standard agreement has a section which is
devoted to non-Section 251 services and that the parties could have addressed some of
Intrado’s proposed scenarios in that section (Id. at 4).

While Embarq acknowledges that Section 251{(c) applies in the first scenario
delineated above, Embarq contends that it is not germane to this proceeding inasmuch as -
Intrado has indicated that it does not intend to provide services to individuals who would
need access to 9-1-1 services (Id. citing Tr. 1, 45). Specific to the second scenario described
above, Embarq opines that Section 251(a) applies to Embarq’s interconnection to Intrado’s
network when Intrado is the primary 9-1-1 provider to a PSAP and that interconnection
should occur pursuant to commercial agreements (Id. at 5). Embarq explains that under this
scenario, Embarq is the requesting carrier and seeks interconnection at a point on Intrado’s
network in order to fulfill its obligation to provide its end users with access to 9-1-1 service
(Embarq Ex. 5 at 54). Therefore, Embargq asserts that Section 251(c) is not applicable in this
situation due to the fact that it involves an ILEC interconnecting with a non-ILEC entity
(Embarq Initial Br. at 6). In light of this position, Embarq does not believe that it is
required, pursuant to Section 251(c), to provide the loop between the Embarq central offices
and the PSAP as an unbundled network element (Id. at 8). In the event that Intrado seeks
loops to each PSAP as an unbundled network element, Embarq explains that, pursuant to
such a request, Intrado will be required to collocate at each central office where a specific
PSAP’s loop terminates (Embarq Reply Br., 14).

To the extent that Section 251(c} does apply to the second scenario, Embarq believes
that the requirements imposed on ILECs under that provision do not support the type of
interconnection arrangement requested by Intrado (Id.). For example, Embarq states that in
a Section 251(c) interconnection arrangement, the requesting carrier is entitled to select the
point of interconnection, within the ILEC’s network and that each carrier is responsible for
its facilities on its side of the point of interconnection (Id. at 6, 7 citing 47 C.F.R. §51.3; Rule
4901:1-7-06, 0.A.C.); Embarq Ex. 5 at 91). Additionally, Embarq points out that, if Section
251(c) applies, it would only be required to provide access to existing copper loops, DS1
loops, DS3 loops, DS1 dedicated transport, DS3 dedicated transport, or dark fiber transport.
Further, Embarq questions the practicality of Intrado’s request given the requirements for
obtaining unbundled network elements (e.g., collocation at Embarq’s end offices) in
comparison to the commercial arrangements that were offered to Intrado (/d. at 8, 9; Embarq
Ex. 5 at 22),

In regard to the third scenario described above, Embarq asserts that Section 251(a)
applies to inter-selective routing between PSAPs served by Embarq and Intrado. Embarq
explains that inter-selective routing involves a “peering arrangement between two carriers,
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each of which is a primary provider of 9-1-1 services to a PSAP in a different geographic
area” (Embarq Initial Br, at 7, Tr. III, 25). According to Embarq, peering arrangements
involve the cooperative efforts of the affected PSAP customers for the purpose of
connecting two wireline 9-1-1 networks without any involvement of the public switched
network (Embarq Reply Br. at 18 citing Embarq Ex. 5 at 51, Tr, III, 70). Therefore, Embarq
does not consider peering agreements to involve interconnection of a competing carrier’s
network with the ILEC’s network for the purpose of facilitating ongoing competition (Id.).
Based on this classification, Embarq believes that the proposed agreement should be treated
as a Section 251(a) agreement, and not a Section 251(c) agreement (Embarq Initial Br. at 7, §;
Embarq Ex. 5 at 52, 53).

ISSUE 1 ARBITRATION AWARD

Pursuant to its April 2, 2008, Entry on Rehearing in 07-1199, the Commission
clarified its prior determination, in its February 3, 2008, Finding and Order, that Intrado is a
telephone company pursuant to Section 4905.03, Revised Code, and Rule 4901:1-7-01(5),
O.A.C, for purposes of Chapter 4901:1-7, O.A.C. and Sections 251 and 252 of the Act (07-
1199, Entry on Rehearing at 13, 14) Specifically, the Commission stated that, while it
recognizes that Intrado is entitled to the rights and obligations of a telecommunications
carrier pursuant to Sections 251 and 252 of the 1996 Act, this determination addresses only
the fundamental question as to Intrado’s right as a telephone company under Rule 4901:1-7-
01(S), O.A.C., to request an interconnection agreement pursuant to Chapter 4901:1-7,
0.A.C., and Section 251 and 252 of the 1996 Act. The Commission further explained that its
decision in the certification proceeding did “not address the appropriateness and scope of
any specific request for interconnection and that such decisions are to be addressed in the
context of Intrado’s ongoing arbitration proceedings, based on the case-specific facts of
Intrado’s actual proposal” (Id. at 14).

Consistent with the above determination, in addressing Issue 1, the Commission
must focus its attention on the conditions placed upon Intrado’s certification and the
specifics of its request in this arbitration proceeding. First, the Commission poirts out that,
rather than being granted all of the rights and privileges of a competitive local exchange
company, Intrado’s certification was restricted to that of a competitive emergency services
telecommunications carrier. As a result of this prior decision, the Commission notes that
the scope of Intrado’s certification was limited to the company’s operations relative to “the
routing, transmission, and transport of traditional and nontraditional emergency call traffic
to the appropriate PSAP or to allow for the handoff to a different 9-1-1 service provider,
such as an ILEC for call completion to the appropriate PSAP” (Finding and Order at 5).

In analyzing Issue 1 and determining the applicable portion of Section 251, the
Comimission focuses on the fact that, consistent with its language, Section 251(c) applies to
the situation in which a telecommunications carrier seeks to interconnect with the ILEC for
the purpose of the transmission and routing of telephone exchange service and exchange
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access. Based on the record in this case, the Commission agrees with Embarq that it is
necessary to review the following three different scenarios under which Intrado will be
provisioning telecommunications services in the state of Ohio in order to appropriately
arbitrate the disputed issues:

(1) When Embarq is the 9-1-1 service provider to the PSAP.
(2)  When Intrado is the 9-1-1 service provider to the PSAP,

(3)  When Inirado and Embarq each serve a different PSAP and transfer
calls between each other.

Inasmuch as Intrado’s certification is limited to the routing, transmission, and
transport of traditional and nontraditional emergency call traffic to the appropriate PSAP
that it is serving, and does not extend to the provisioning of end user traffic that would
initially need to be transported to a selective router, the first scenario referenced above is
not applicable to Intrado’s current certification. In the second scenario whereby Intrado is
the 9-1-1 service provider to the PSAP, the Commission notes that it is the ILEC (e.g.,
Embarq) that will be required to seek interconnection with Intrado for the purpose of
allowing for the completion of Embarq’s customers’ emergency service calls to the PSAP.
Therefore, Section 251(c) of the Act is not the applicable statutory provision for the purpose
of interconnection under this scenario inasmuch as Section 251(c) establishes the obligations
of ILECs with respect to satisfying the requests of other telecommunications carriers. The
delineated obligations include those related to the interconnection of the requesting carrier
with the ILECs’ networks. Consistent with this discussion, the Commission determines
that the disputed issues related to the scenario in which Intrado is the 9-1-1 service provider
to the PSAP, should be addressed pursuant to Section 251(a) of the Act, which establishes
the duty of a telecommunications carrier (e.g., Intrado) to interconnect directly or indirectly
with the facilities of other telecommunications carriers. While reaching this determination,
the Commission recognizes that Section 251(c) of the Act is applicable with respect to
Intrado’s request to obtain unbundled loops from Embarq for the purpose of serving each
of the PSAPs situated in Embarq’s service territory, which will be discussed in further detail
in the context of Issue 19.

‘The Commission also determines that Section 251(a) of the Act is the applicable
statute relative to the third scenario in which Intrado and Embarq each serve as primary
provider of 9-1-1 service to a different PSAP and transfer calls between each carrier’s
selective routers in order to properly route a 9-1-1 call (inter-selective routing). In reaching
this determination, the Commission relies on the fact that inter-gelective routing involves a
cooperative peering arrangement between the two carriers. Inasmuch as peering
arrangements do not involve interconnection of a competing carrier’s network with an
ILEC’s network, Section 251(c) does not apply. This issue will be discussed in further detail
in the context of Issue 14.
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Consistent with the aforementioned determinations, the Commission concludes that
Intrado is entitled to arbitration pursuant to Section 252(b) of the Act. In reaching this
determination, the Commission notes that Section 252(b) of the Act delegates to state
commissions the authority to arbitrate disputes pertaining to a request for interconnection,
services, or network elements pursuant to Section 251 of the Act, not limited to disputes
pursuant to Section 251(c) of the Act. Specifically, the Commission notes that once a request
for voluntary interconnection is made pursuant to Section 251(a) of the Act, a petition for a
Section 252(b) arbitration can be made 135 days following the interconnection request. In
addition to the above discussion, the Commission opines that it is administratively efficient
to address both requests pursuant to Sections 251(a) and {c) of the Act in the context of the
same arbitration proceeding in order for the Commission o engage in the appropriate
regulatory oversight and to ensure that the ultimate interconnection agreement is in the
public interest.

Issue 2: Can Embarq deny Intrado its rights under Sections 251(c) and 252 of the
1996 Act and Ohio law by claiming that Intrado: (1) does not offer telephone
exchange services or exchange access and (2) does not serve retail end users?

Intrado explains that the Commission has already ruled that the company is engaged
in the provision of telephone exchange service when it provides 9-1-1/E3-1-1 service to
Ohio counties and PSAPs (Intrado Initial Br. at 10 citing 07-1199, Finding and Order at 7).
The company states that the service addressed in 07-1199 is the same service for which the
company seeks interconnection with Embarq in this case. To the extent that Embarq is now
seeking Commission reconsideration of its prior determination that Intrado’s proposed
service is a telecommunications service, Intrado submits that such an argument should be
denied due to the fact that it is an inappropriate attempt by Embarq to seek rehearing of its
prior determination (Id. at 15).

Specifically, Intrado states that when it provides its complete 9-1-1/E9-1-1 service
offering to Ohio counties and PSAPs, Intrado is a telecommunications carrier providing
telephone exchange service (Id. citing Intrado Ex. 5 at 13). In support of its position, Intrado
references the FCC’s determination that “telephone exchange service is not limited to
traditional voice telephony, but includes[s] non-traditional means of communicating
information within a local area” (Id. citing Deployment of Wireline Services Offering Advanced
Telecommunications Capability, 15 FCC Red 385, 117 [1999]) (Advanced Services Order).
Intrado also points to the FCC’s determination that “a key component of telephone
exchange service is the intercommunication among subscribers within a local exchange area
(Id. citing Advanced Services Order, 930). Specific to its operations, Intrado states that its
services allow Ohio consumers to be connected with PSAPs and communicate with local
emergency personnel (Id. at 15).
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Intrado also contends that the FCC has determined that other nontraditional
telephone exchange services (e.g., data transmissions) are classified as telephone exchange
services. For example, Intrado highlights the fact that the FCC has determined that certain
advanced DSL-based services are telephone exchange services when used to permit
communications among subscribers within an exchange or within a connected system of
exchanges (Id. at 11 citing Advanced Services Order, §20). Additionally, Intrado references
the FCC’s determination that the call-completion services offered by many competing
directory assistance providers constitute a telephone service because it permits a
community of interconnected customers to make calls to one another in the manner
prescribed by the Act (ld. citing Provision of Directory Listing Information Under the
Telecommunications Act of 1934, as Amended, 16 FCC Red 2736 (2001). Further, Intrado avers
that the fact that the wireline 9-1-1 network is interconnected to, but separate from, the
public switched telephone network does not change the classification- of the services
provided by Intrado. In support of its position, Intrado references the FCC’s determination
that:

[TThe legislative text that Congress’ redefinition of “telephone exchange
service’ was intended to include in that term not only the provision of
traditional local exchange service (via facilities ownership or resale), but
also the provision of alternative local loops for telecommunications
services, separate from the public switched telephone network in a
manner ‘comparable’ to the provision of local loops by a traditional local
telephone exchange carrier.

(Id. at 12 citing Federal-State Joint Board on Universal Service, 13 FCC Red 11501, 754 (1998).

Intrado opines that the classification of a service is dependent on the nature of the
service being offered to customers, including what the customer perceives to be the
integrated finished product (Id. at 18 citing National Cable & Telecommunications Association
v. Brand X Internet Services, 125 5.Ct. 2688, 2704 (2005). Intrado avers that it is eligible for
interconnection under Section 251(c) to provide 9-1-1/E9-1-1 service to Ohio counties and
PSAPs even if its 9-1-1/E9-1-1 service includes an information service, so long as it is
offering telecommunications services through the same arrangement (Id. at 19 citing
Implemeniation of the Local Competition Provisions in the Telecommunications Act of 1996;
Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers,
11 FCC Red 15499, 7995).

Intrado submits that the classification of the facilities that it utilizes should have no
bearing on Intrado’s rights for interconnection pursuant to Section 251(c) (Reply at 7).
Notwithstanding Intrado’s incorporation of Internet protocol within its network, Intrado
rejects Embarq’s claim that the services offered by Intrade should be considered as
information, and not telecommunications, services (Intrado Initial Br. at 16 citing Petition
for Declaratory Ruling that AT&T's Phone-to -Phone IP Telephony Services are Exempt from
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Access Charges, 19 FCC Red. 7457 [2004]). Intrado posits that the use of Internet Protocol-
based network components does not transform its network into a “next generation”
network (Tr. I, 34).

Intrado avers that the FCC has consistently focused on a “function over facilities”
approach to regulation with the emphasis on the nature of the service provided to
consumers, rather than an analysis that focuses on the technical attributes utilized to
provide the service (Reply Br. at 8 citing In the Matter of the Appropriate Framework for
Broadband Access to the Internet Quver Wireline Facilities, 20 FCC Red 14853, 95 [2005]). In
particular, Intrado states that the FCC has specifically noted that “Congress did not limit
the definition of telecommunications to circuit-switched wireline transmission but, instead,
defined that term on the basis of the essential functionality provided to end users” (Intrado
Reply Br. at 8 citing In the Matter of Federal-State Joint Board on Lniversal Service, Report to
Congress, 13 FCC Red 11501, 198 [1998]; 47 U.5.C. §153{46]).

Intrado also dismisses any claim that it provides interconnected VoIP services.
Intrado points out that the FCC has defined interconnected VolP services as a service that:
(1) enables real-time, two-way voice communications, (2) requires a broadband connection
from the end user’s location, (3) requires Internet protocol-compatible customer premises
equipment, and (4) permits end users generally to receive calls that originate on the public
switched telephone network and terminate to the public switched telephone network
(Intrado Initial Br. at 19, 20 citing 47 C.F.R. §9.3). Intrado asserts that its service offering
does not meet the definition of interconnected VoIP inasmuch as it does not require the
PSAP to have a broadband connection or Internet protocol-compatible customer premises
equipment. Therefore, Intrado concludes that its service offering is properly classified as a
telecommunications service (Id. at 20 citing Intrado Ex. 4 at 9, 10).

As further support for its position that its service should be classified as a telephone
exchange service, Intrado contends that Embarq cannot argue that Intrado’s 9-1-1 service
offering is not a telephone exchange service when Embarq classifies its own comparable
service as a telephone exchange service and seeks to provide service to PSAPs in the same
manner as Intrado (Id. citing United Telephone Company of Ohio dba Embarg, P.U.C.O.
No. 5 General Exchange Tariff, Section 32, Original Sheet 5; Tr. III, 48, 146). In support of its
position, Intrado cites to the FCC’s general policy that “all telecommunications carriers that
compete with each other should be treated alike regardless of the technology used” (Intrado
Reply Br. at 8 citing Local Competition Order, 1993). Intrado submits that, inasmuch as Ohio
counties and PSAPs are receiving 9-1-1/E9-1-1 service from both Embarq and Intrado, there
is no reason for Intrado’s 9-1-1/E9-1-1 service offering to be treated differently simply
because it may use different facilities than Embarq to offer its services (Id. at 8,9).

Additionally, Intrado points out that Embarq’s tariff reflects that PSAPs must
“[sjubscribe to additional local exchange service at the PSAP location for administrative
purposes, for placing outgoing calls and for receiving other emergency calls, including cails
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which might be related by Telephone Company operators” (Intrado Initial Br, at 13 citing
United Telephone Company of Ohio dba Embarg, P.U.C.O. No. 5 General Exchange Tariff,
Section 32, Revised Sheet 2). While 9-1-1 calls are largely one-way in nature, Intrado notes
that the 9-1-1 trunks may be used for two-way traffic purposes (Id. at 14). Intrado analogizes
its 9-1-1 service to that of facsimile communications, which the FCC determined to be
telephone exchange services even though they are predominantly one—way (Id. citing
Advanced Services Order, 121).

With respect to Embarq’s proposed Section 2.2, Intrado asserts that, inasmuch as the
Commission determined that the company is entitled to all rights and obligations of Section
251, the resulting interconnection agreement should not be limited to Intrado’s provision of
9-1-1/E9-1-1 services to PSAPs (Intrado Initial Br. at 28, 29 citing Tr. II, 57). Therefore,
Intrado believes that Embarq’s proposed Section 2.2 should be rejected (Id. at 28). In
support of its position, Intrado represents that, due to the fact that it may seek to expand its
certification and offer additional local exchange services in the future, there is no reason to
limit the interconnection agreement to only those services that Embarq views as necessary
for Intrado’s provision of 9-1-1/E9-1-1 services to Ohio’s counties and PSAPs. Intrado
states that competitors often have provisions in their interconnection agreements that are
not utilized by the competitor (Id. at 28, 29 citing Tr. III, 42). Further, Intrado argues that
interconnection arrangements should not be restricted by ILECs based on the types of
services that the competitor intends to initially provide (Id. at 29 citing Local Competition
Order, 1995). With respect to Embarq’s proposed Section 2.2, Intrado believes that the
proposed language will result in additional disputes between the parties (Id.). Specifically,
Intrado states that it does not agree to the list of recommended deletions proffered by
Embarq (Id. citing Embarq Ex. 5 at 13-15).

In regard to Intrado’s contention that its combined, integrated service offering must
be treated as a telephone exchange service on the basis that some of the components of the
integrated service involve telecommunications, Embarq responds that providing a service
that involves telecommunications is not the same as a prov1d1ng a telecommunications
service. Rather, Embarq considers Intrado’s proposed service to be an information service
(Embarq Reply Br. at 7, 8; Embarq Ex. 5, 56). In support of its position, Embarq points out
“that the integrated services being purchased by FSAPs are not necessarily comprised, in
their entirety and in all respects, as telephone exchange service” (Embarq Reply Br. at 8).
Embarq conjectures that PSAPs know that they are not purchasing local dial-tone. Embarq
also points out that emergency services are unique inasmuch as they are not subject to
reciprocal compensation (Id.).

In support of its proposed Section 2.2, Embarq asserts that it does not have an
obligation to provide services to Intrado which are inconsistent with Intrado’s certification.
To the extent that proposed Section 2.2 is not accepted, Embarq has alternatively identified
specific provisions of the proposed interconnection agreement that it believes must be
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removed inasmuch as they extend beyond those authorized by Intrado’s certification
(Embarq Ex. 5 at 13-15).

ISSUE 2 ARBITRATION AWARD

With respect to the arguments raised specific to the issue of whether Intrado is
engaged in the provision of telephone exchange services or exchange access service, the
Commission agrees with Intrado that this issue was already generically addressed in the
context of Intrado’s certification proceeding (07-1199) and that, for the most part, Embarq
has reiterated its position as previously stated in 07-1199. Therefore, Embarq’s arguments
with respect to this issue are denied and the Commission determines that Embarq cannot .
generically deny Intrado its rights under Sections 251(c) and 252 of the 1996 Act and Ohio
law by claiming that Intrado does not offer telephone exchange services or exchange access
and does not serve retail end users. Each request for Section 251(c) unbundling and Section
252 arbitration is to be considered on an individual basis pursuant to an analysis of the
issues as discussed infra. '

Regarding Embarq's proposed language (Section 2.2) for the purpose of limiting the
requisite interconnection agreement to just that which Intrado is certified to offer, the
Commission agrees with Embarq that Intrado should not be allowed to avail itself of
services or facilities that exceed the scope of Intrado’s certification. Embarq’s proposed
Section 2.2 properly captures this limitation for the purposes of the final interconnection
agreement to be entered into as a result of this proceeding. Such language is consistent with
the Commission’s Rule 4901:1-6-10(E)(3), O.A.C., which provides for the negotiation of an
interconnection agreement prior to granting of certification. Although Intrado analogizes
its position to that of CLECs that maintain provisions in their tariff despite the fact that they
do not offer all such services, the Commission is not persuaded by Intrado’s arguments.
Specifically, the Commission notes that Intrado is currently certified as a competitive
emergency services telecommunications carrier, and not as a CLEC. In light of its restricted
certification, the scope of its permitted offerings is limited in nature and cannot be
expanded until such time that its certification has been expanded accordingly. Therefore,
the applicable clarifying interconnection agreement language (i.e, Section 2.2) is
appropriate.

Issue 3: Is Intrado entitled to arbitration pursuant to Section 252 of the Act?

Intrado believes that Section 251(c) of the Act is specifically suited to address the
issues of unequal bargaining power and the need to protect competitive carriers from
experiencing unreasconable delays in entering the marketplace (Intrado Ex. 4 at 13). Intrado
asserts that consistent with Section 251 of the Act, ILECs must enter into interconnection
agreements on just, reasonable, and nondiscriminatory terms in order to enable their
competitors’ customers to place and receive calls from ILEC’s subscribers (Intrado Initial Br.
at 9 citing Local Competition Order 110, 11, 13).
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In response to Embarq’s contention that the requested interconnection arrangements
should be treated as Section 251(a) agreements that are not subject to the requirements of
Section 252 of the Act, Intrado states that use of a non-Section 252 agreement violates the
Act’s requirement that interconnection agreements be filed with state commissions
pursuant to 47 U.S.C. §252(e)(1) and 47 US.C. §252(h) (Intrado Initial Br. at 26). Intrado
explains that, unlike commercial agreements in which both parties have equal bargaining
power and an incentive to reach an agreement, such is not the case relative to the
" interactions between ILECs and competitive emergency services telecommunications
carriers. Therefore, Intrado requests that, pursuant to Sections 251(c) and 252 of the Act, the
Commission should assert its jurisdiction over the interconnection agreement that is the
subject of this proceeding (Id. at 8, 9, 24, 25). In support of its position, Intrado states that
the FCC has determined that the 1996 Act requires that all interconnection agreements must
be submitted to state commissions for approval pursuant to Section 252(e) of the Act.
Intrado believes that such action is necessary in order to promote Congress’ stated goal of
opening up local markets to competition, permit interconnection on just, reasonable, and
nondiscriminatory terms, and to ensure that such agreements do not discriminate against
third parties (Local Competition Order 11 165, 167, 168).

Intrado seeks a single interconnection agreement with Embarq in order to cover the
parties” entire interconnection relationship (Tr. II, 54). To the extent that an agreement
contains provisions that do not squarely fall under Section 251(c) of the Act, Intrado
believes that such provisions may still be included in a Section 251(c) interconnection
agreement and remain subject to arbitration pursuant to Section 252 (Initial Br. at 27 citing
Coserv Limited Liability Corporation v. Southwestern Bell Telephone Company, 350 F.3d 482 [5th
Cir. 2003]). In support of its position, Intrado points out that Embarq's own interconnection
template includes provisions that Embarq has identified as “non-Section 251 services.” For
example, Intrado points out that “Embarg has agreed to include the terms and conditions
for interconnection with its Wireline E9-1-1 network along with the terms for other types of
interconnection in a single Section 251 interconnection agreement” (Id. citing Embarq Ex. 5
at 45, 47). :

In response to Intrado’s contention that non-Section 251(c} obligations can be
addressed in an interconnection agreement negotiated and arbitrated pursuant te Section
251(c) and Section 252, Embarq concurs with Intrado’s position provided that the non-
Section 251 provisions are clearly delineated as such in the interconnection agreement
(Embarq Reply Br. at 19). '

ISSUE 3 ARBITRATION AWARD

As discussed supra in our discussion of Issue 1, the Commission finds that both the
Section 251(a) and the Section 251(c) unresolved issues should be raised in the context of
this arbitration proceeding. Consistent with this determination, the Commission concludes
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that the ultimate determinations reached by the Commission should be incorporated within
the same interconnection agreement to be filed at the conclusion of this proceeding,
Specifically, it is administratively efficient for the parties to bring both their Section 251(a)
and 251(c) unresolved issues to the Commission for resolution in the context of one single,
comprehensive interconnection agreement. In support of this determination, the
Commission references the fact that, pursuant to Section 252(e), “[alny interconnection
agreement adopted by negotiation or arbitration shall be submitted for approval to the State
commission” (Emphasis added). Furthermore, Section 252(c)(1) of the Act provides that
state commissions shall: “ensure that such resolution and conditions meet the requirements
of [Slection 251, including the regulations prescribed by the Commission pursuant to
Section 251.” In referencing these provisions, the Commission highlights the fact that they
encompass all Section 251 interconnection agreements, and not just those pertaining to
Section 251(c) of the Act.

Commission oversight and resolution of disputes raised in this proceeding are of
significant public interest due to the fact that the identified issues directly impact the
provisioning of uninterrupted emergency 9-1-1 service in the state of Ohio. The submission
of all unresolved issues to the Commission at one time and in the context of one
interconnection agreement, will best allow for the development and Commission oversight
of the competitive 9-1-1 emergency service market based on nondiscriminatory rates, terms,
and conditions. Finally, as noted supra, Embarq, itself, agrees that it is appropriate to
encompass the parties’ entire interconnection relationship pursuant to a single
interconnection agreement, provided that the non-Section 251(c) provisions are cléarly
delineated as such in the interconnection agreement. Consistent with the Commission’s
decision relative to this issue, the parties should properly delineate in the final
interconnection agreement those provisions that are specifically Section 251(a)-related and
those provisions that are speciﬁcally Section 251(c)-related.

Issue 4; Whether the agreement should contain a definition of “end user” and what
definition should be used?

Intrado proposes a specific definition for “end user” because, while Embarq's
template language contains the term “end user,” it implies that an “end user” is only
associated with the interconnection of traditional dial tone networks and the person who
picks up a telephone to complete a call (Intrado Ex. 2 at 4; Tr. I, 170). Inasmuch as Intrado is
interconnecting the competing 9-1-1 network with PSAPs, Intrado seeks to expand the
definition of “end user” as follows: “End user’ means the individual that subscribes to
(subscriber of record) and/or uses the telecommunications services provided by Embargq or
Intrado Comm.” Intrado opines that its proposed definition includes Intrado’s current
PSAP end user customers, as well as any other customers that Intrado may serve in the
future with expanded certification (Intrado Ex. 2 at 4; Intrado Initial Br. at 54). According to
the company, among. other possible purchasers of its services, are governmental entities,
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other entities that purchase setvices from either of the parties at retail, and carriers that
purchase services for their own use or consumption (Intrado Ex. 2 at 4).

Additionally, Intrado states that its proposed definition for “end user” is similar to
the definition of “customer” in Rule 4901:1-7-01 (E), O.A.C., in that both definitions refer to
an entity purchasing telecommunications services from the parties. Intrado observes that
under Rule 4901:1-7-01(E), O.A.C.:

“Customer” means any person, firm, partnership, corporation, municipality,
cooperative organization, government agency, etc. that agrees to purchase a_
telecommunications service and is responsible for paying charges and for
complying with the rules and regulations of the telephone company.

Intrado contends that the parties are co-carriers that will operate in Ohio under the
Commission’s carrier-to-carrier rules, which include Rule 4901:1-7-01(E), O.A.C. Therefore,
given that its proposed definition is consistent with the Commission’s definition of
“customer,” Intrado submits that its definition of “end user” should be adopted by the
Commission (Intrado Initial Br. at 55, 56).

Intrado dismisses Embarq’s argument that it cannot use the definition of “end user”
or the proposed interconnection agreement itself for the purpose of serving wholesale
customers. Rather, Intrado contends that the Commission has previously determined that
ILECs, such as Embarq, must interconnect with competitors for the exchange of wholesale
traffic. Specifically, Intrado references Case No. 06-1257-TP-ARB, In the Matter of the Petition
of Sprint Communications Company L.P. for Arbitration of Interconnection Rates, Terms, and
Conditions and Related Arrangements with The Chillicothe Telephone Company, Arbitration
Award (February 28, 2007)("“Sprint Arbitration Award”) and Case No. 04-1494-TP-UNC, et.al.,
In the Matter of the Application and Petition in Accordance with Section ILA.2.b. of the Local
Service Guidelines filed by: The Champaign Telephone Company, Telephone Service Company, The
Germantown Independent Telephone Company and Doylestown Telephone Company, Finding and
Order (January 26, 2005); Order on Rehearing (April 13, 2005) (collectively, “MCI
Proceeding”). In particular, Intrado asserts that the Commission has previously rejected the
position that a wholesale provider is not acting as a telecommunications carrier when it
provides wholesale services. Rather, Infrado asserts that the Commission has determined
that a wholesale provider “is acting in a role no different from other telecommunications
carriers whose network could interconnect with the [ILEC’s} network so that traffic can be
terminated to and from each network and across networks” (MCI Proceeding, Finding and -
Order at 4, 5).

Intrado adds that the Commission confirmed that a wholesale provider “offer|s]
telecommunications for a fee directly to the public, regardless of the facilities used,” and is,
thus, entitled to interconnection under Section 251(c) of the Act (Sprint Arbitration Award at
9, 10). Consistent with these prior determinations, Intrado asserts that the Commission has
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previously approved an interconnection agreement definition of “end user” that is broad
enough to include the provision of wholesale services, Therefore, Intrado submits that its
definition is consistent with Commission precedent and is appropriate for adoption (Intrado
Initial Br. at 56, 57).

As additional support for its position, Intrado avers that its proposed definition
includes other entities that, under federal law, may appropriately be considered as “end
users.” Intrado notes that the FCC recognizes that wholesale services are incuded in the
definition of “telecommunications service” and that the term “telecommunications service”
was not intended to distinguish between retail and wholesale (e.g., In the Matter of the
Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, as amended 11 FCC Red 21905, 1264 [1996]). Intrado points out that a provider
of wholesale telecommunications service is a telecommunications carrier and is, therefore,
entitled to interconnection under Section 251 of the Act (e.g., Time Warner Cable Request for
Declaratory Ruling that Competitive Local Exchange Carriers May Obtain Interconnection Under
Section 251 of the Communications Act of 1934, as Amended, to Provide wholesale
Telecommunications Services to VoIP Providers, 22 FCC Red 3513, Y15 (2007) (Time Warner
Order). While the FCC, in the Time Warner Order, did not directly address the issue of
Section 251(c) rights, Intrado states that the Act and the FCC rulings do not distinguish
between a “telecommunications carrier” for purposes of Sections 251(a),(b), or (c) (Intrado
Initia! Br. at 57, citing Time Warner Order at fn. 18). Further, Intrado observes, as the
Commission confirmed in the MCI Proceeding and Sprint Arbitration Award, that it will be
acting as a “telecommunications carrier” that provides “telephone exchange service” when
it provides wholesale service. Therefore, Intrado asserts that its definition of “end user” is
appropriate (ld. at 57, 58).

Contrary to Embarq’s contentions, Intrado asserts that entities like Vonage are
properly classified as “end users” because they purchase service from telecommunications
carriers similar to other businesses or persons that obtain local exchange services from a
local exchange carrier {e.g., In the Matter of Implementation of the Local Competition Provisions
in the Telecommunications Act of 1996, 16 FCC Red 9151, 11 [2001]; In the Matter of
Amendments of Parts 60 of the Commission’s Rules Relating to Enhanced Service Providers, 3 FCC
Red 2631, fn. 8,53 [1988]). Finally, Intrado notes that Vonage and other interconnected VoIP
service providers have not been classified as carriers by the FCC and are, instead,
considered to be “end users” for regulatory purposes (e.g., Universal Service Contribution
Methodology, 21 FCC Recd 7518, 158 (2006). In sum, Intrado believes that its proposed
definition of “end user” is consistent with FCC rulings and reflects the concept that a
wholesale purchaser or a carrier could be considered as an “end user” of one of the parties
{Intrado Initial Br. at 57, 58).

Embarq states that its template agreement and many of its existing contracts do not
define the term “end user,” but, instead, determine its meaning through the context of the
interconnection agreement (Embarq Initial Br. at 10). Embarq adds that, according to the
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National Emergency Number Association (NENA) Master Glossary of 9-1-1 Terminology,
an “end user” means the individual that makes the 9-1-1 call (Embarq Ex. 5 at 61, 62).
Embarq also observes that PSAPs purchase retail services and, like a government agency,
can be classified an “end user” (Id. at 68). Finally, Embarq references Intrado’s
representation that the only “end users” it anticipates as purchasers of its tariffed services
will be PSAPs (Embarqg Initial Br. at 10, 11.) With the aforementioned in mind, Embarq
proposes this definition of “end user”:

For the purposes of this agreement “end user” means the individual that
makes the 9-1-1 call or the PSAP receiving the call for the purpose of
initiating the emergency or public safety response.

Embarq believes that the above definition includes the ultimate consumer who subscribes to
and receives a retail service, as well as PSAPs which also purchase services at retail (Embarq
Ex. 5 at 61, 62, 68; Embarq Initial Br. at 11).

Embarq opines that Intrado’s proposed definition is overly broad, ambiguous, and
exceeds Intrado’s stated intent (Id. at 10). Embarq asserts that Intrado’s definition “would
improperly allow Intrado to consider its wholesale carrier customers as ‘end users,” as well
as carrier-like entities such as Vonage” (Embarq Ex. 5 at 62). If the term “end user” is
permitted to refer to wholesale carriers and companies like Vonage, Embarq believes that
there will be “additional and unnecessary confusion,” because Intrado proposes to
substitute the term “end user” into parts of the interconnection agreement where such
language is not really applicable, given Intrado’s limited certification (Id, at 63, 64).

Embarq also contends that, because a local loop is a facility between an Embarq wire
center and an “end user,” expanding the definition of “end user” to include carriers and
carrier-like entities will provide Intrado with an opportunity to define facilities between
Embarq and such companies as local loops. Embarq adds that a local loop is defined by the
FCC as a transmission facility between an ILEC central office and the loop demarcation
point at the “end user” customer premises. Thus, states Embarq, if Intrado convinces the
Commission that a carrier is an “end user,” Embarq will be forced to provide local loop
network elements instead of transport (Id. at 64, 65). Embarq notes that the FCC has
established pricing for network elements at cost, which may be less than tariffed
alternatives. By seeking to improperly classify transport as a local loop network element,
Embarq believes that Intrado will manipulate the regulations to secure a price advantage
(Id. at 65, 66).

Finally, with respect to carriers like Vonage, which provide interconnected VoIP
service to “end users,” Embarq notes that in the FCC’s VoIP 9-1-1 proceeding, the FCC
ordered interconnected VoIP providers to provide 9-1-1 access to their “end users.” Thus,
Embarq contends that when Intrado sells 9-1-1 service to carriers like Vonage, Intrado is not
selling service to an “end user,” but is selling wholesale services to a company that acts like
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a carrier and sells telephone-like services to “end users.” Embarq adds that this is
consistent with the FCC’s definition of wholesale and retail services, whereby a wholesale
transaction refers to a transaction of a service or product as an input for further sale to an
“end user,” while a retail transaction is for the customer’s own personal use or
consumption. (Embarq Ex. 5 at 66, 67, referring to Deployment of Wireline Services Offering
Advanced Telecommunications Capability, CC Docket No. 98-147, Second Report and Order, 14
'FCC Red 19237, 19423, 713 [1999]).

ISSUE 4 ARBITRATION AWARD

The Commission finds that Intrado’s proposed definition of “end user” is overly
broad inasmuch as it includes customers that Intrado may possibly serve in the future
conditioned upon an eventual expansion of its current certification. When granting
certification for Intrado, the Commission determined that, at this time, Intrado is not a
CLEC that “provides basic local exchange service to end user subscribers who have
affirmatively selected Intrado or have other alternative providers available” (See 07-1199,
Finding and Order, February 5, 2008, p. 5). Rather, Intrado was designated a competitive
emergency services telecommunications carrier because of its stated intent to serve as a
competitive 9-1-1 service provider, offering services that, in the Commission’s words,
“involve the routing, transmission, and transport of traditional and nontraditional
emergency call traffic to the appropriate PSAP or to allow for the handoff to a different 9-1-
1 service provider, such as an ILEC, for call completion to the appropriate PSAP” (Id.).
While Intrado may, at some future time, apply for and receive expanded Commission
certification for the purpose of becoming a CLEC, it currently does not have certification to
provide services to carriers and carrier-like entities on a retail or wholesale basis.

In addition, the Commission notes that the decisions and rules cited by Intrado in
support of its contention that wholesale customers are “end users” for the purpose of
interconnection are not on point. The definition of “customer” as it appears in Rule 4901:1-
7-01, O.A.C, must, as a matter of course, include wholesale customers, as it defines the term
in the context of the Commission’s rules governing carrier-to-carrier (i.e., wholesale)
operations. In understanding how the term “end user” is generally interpreted in this
context, it is useful to review the definitions under Rule 4901:1-8-01, O.A.C. (9-1-1 Service
Program Rules). 4901:1-8-01(E}, O.A.C., defines the E9-1-1 database as:

“E9-1-1 database” means the database maintained by each service provider
which provides end user telephone number and location information for the
initial load and ongoing updates to the [Automatic Location Identification]
ALI database held by the database management system provider. (Emphasis
added)

Therefore, in the context of 9-1-1 and related services, it is clear that the general
understanding of the term “end user” in the Commission’s rules is the customer making a
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9-1-1 call, for whom the 9-1-1 databases would need to provide telephone number and
location information.

With regard to the decisions in the MCI Proceeding cited by Intrado, the Commission
is not persuaded that these decisions support Intrado’s position regarding expanding the
term “end user” to encompass wholesale customers. In the MCI Proceeding, the question
before the Commission was the extension of a rural exemption in the face of a bona fide
request from a certified CLEC, and the question of whether that CLEC was entitled to use
the interconnection agreement to terminate calls that were originated from or destined for
the customers of upstream providers who were wholesale customers of the CLEC. While
this decision has some bearing on this arbitration, it does not affect the definition of “end
user,” as none of the parties in that proceeding attempted to indicate that the definition of
“end user” was at issue in the case. For all parties in that proceeding, “end user” continued
to mean an end-user retail customer.

Similarly, Intrado’s reliance on the Sprint Arbitration Award is misplaced. While that
award addressed the term “end user,” it did not consider expanding the term to encompass
a wholesale customer. Rather, the decision addressed the issue of whether the
interconnecting CLEC must provide the complete service to the “end user” or merely a
portion of the service. The Commission concluded that the interconnecting CLEC could
provide a portion of the “end user’s” service to a wholesale customer, while the
interconnecting CLEC's wholesale customer provided the complete service to an “end user”
(Sprint Arbitration Award at 9, 10).

In sum, the Commission finds that, given Intrado’s current certification, Intrado’s
proposed definition of “end user” is overly broad, particularly given Intrado’s assertions
during hearing that it seeks to currently serve only PSAPs. While Embarq agrees that the
meaning of “end user” should include PSAPs in addition to the customary meaning of “end
user,” it appears that, given the Commission’s Award in Issue 2, Embarq’s definition may
well be too narrow, requiring a future amendment if the nature of Intrado’s certification
changes. Therefore, the Commission finds the following definition of “end user” to be
appropriate for the purpose of this interconnection agreement:

For the purposes of this agreement “End User” means the retail, end-use,
dial tone customer of either party, or the PSAP served by either party
receiving 9-1-1 calls for the purpose of initiating the emergency or public
safety response. Where one or the other form of end-user is specifically
required, “End User” shall refer to the retail, dial tone customer, while
“PSAP End User” shall refer to the PSAP.

Issue 6: Whether audits should be performed by independent, third-party auditors

Intrado proposes the following language regarding audits:



07-1216-TP-ARB -21-

. . - Subject to each Party’s reasonable security requirements and except as
may be otherwise specifically provided in this Agreement, either Party, at its
own expense, may perform an audit through an independent third party of
the other Party’s books, records and other documents directly related to
billing and invoicing in any twelve (12) month period for the purpose of
evaluating the accuracy of the other Party’s billing and invoicing. “Audit”
shall mean a comprehensive review of bills for services performed under
this Agreement. “Examination” shall mean an inquiry into a specific
element of or process related to bills for services under this Agreement.
Either party (the “Requesting Party”) may perform one (1)} Audit per twelve
(12) month period commencing with the Effective Date . . . . (Emphasis
added.)

Intrado asserts that an independent third-party requirement will ensure that Intrado “is not
unduly burdened or exposed to audit abuse” (Infrado Initial Br. at 61). Intrado contends
that audits are costly, forcing a carrier to direct resources toward the audit, thereby
disrupting normal business activity and exposing its processes to a direct competitor.
Intrado adds that in the event there is an audit by a third party, the auditing party should
cover the cost of the audit. According to Intrado, such a provision in the interconnection
agreement creates incentive to avoid frivolous audits (Intrado Initial Br. at 61). Intrado
adds that audit power can be easily abused, particularly when the parties involved do not
hold equal market positions. Further, Intrado opines that audits “can be used to stifle
competition by creating financial burdens on new entrants and distracting resources to the
audit” (Intrado Ex. 2 at 5). Intrado believes that the language requiring the use of a third
party for audits “is especially appropriate where the parties to a contract are direct
competitors” (Id. at 5).

Intrado observes that Embarg’s template language recognizes a distinction between

an “audit’ and an “examination,” presenting a continuum for addressing billing disputes -

between the parties, with either party also able to use dispute resolution provisions of the
interconnection agreement. Intrado explains that an “examination” is intended to be used
for specific document requests or billing inquiries, while an “audit” is a comprehensive
review of bills rather than a specific inquiry, Intrado adds that both parties have agreed
that neither party may request an “audit” more frequently than once during any twelve
month period, while an “examination” may be performed by either party as deemed
necessary, with the assistance of the other party (Id. at 6; Intrado Initial Br. at 61). Further,
Intrado opines that the dispute resolution process suggests that dispute resolution would be
invoked first prior to any formal examination or audit process (4. at 62). Therefore, Intrado
concludes that the need for an independent third-party auditor would be rare, thus
negating Embarq’s concerns about the expense of a third-party audit (Id.).
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In support of its position, Intrado represents that “similar third-party audit
provisions are common in incumbent interconnection agreements,” including the template
interconnection agreements of many ILECs operating in Ohio (Id. at 63). Further, Intrado
asserts that “the Commission has found language for the use of a third-party auditor
reasonable and the division of costs reasonable (See e.g., In the Matter of TelCove Operations,
Inc.’s Petition for Arbitration Pursuant to Section 252(b) of the Communications Act of 1934, as
Amended by the Telecommunications Act of 1996, and Applicable State Laws for Rates, Terms, and
Conditions of Interconnection with Ohio Bell Telephone Company d/b/a SBC Ohio, Case No. 04-
1822-TP-ARB, [January 25, 2000]). Similar to the Commission’s concerns in 04-1822
regarding potential abuses by a competitor during an audit, Intrado believes that the
Commission should adopt Intrado’s proposed language (Intrado Initial Br. at 63).

Embarq’s proposed language concerning audits is as follows:

. . . Subject to each Party’s reasonable security requirements and except as
may be otherwise specifically provided in this Agreement, either Party, at its
own expense, may audit the other Party’s books, records and other
documents directly related to billing and invoicing in any twelve (12) month
period for the purpose of evaluating the accuracy of the other Party’s billing
and invoicing. “Audit” shall mean a comprehensive review of bills for
services performed under this Agreement, “Examination” shall mean an
inquiry into a specific element of or process related to bills for services under
this Agreement. Either party (the “Requesting Party”) may perform one (1)
Audit per twelve (12) month period commencing with the Effective Date . . ..
(Emphasis added.)

Embarq asserts that a mandated, third-party audit is contrary to industry practice in Ohio.
Further, states Embargq, it has negotiated many interconnection agreements that have been
filed and approved in Ohio that do not contain a requirement that audits be conducted by
independent third parties. In Embarq’s opinion, Intrado has not established that such
audits are consistent with industry practice in Ohio (Embarq Initial Br. at 13).

Embarq notes that Intrado’s proposed language would require each party to hire an
independent third-party auditor whenever a party wished to conduct an audit of the other
party. Embarq considers such language to be unreasonable and states that Intrado’s
concerns regarding confidentiality and abuse of power to be “purely speculative” (Id. at 11).
Embarq observes that although Intrado witness Clugy claims that audits can be abused, she
was unaware of audits having been abused by any ILEC in Ohio or elsewhere (Id. at 12
citing Tr. 1 at 149). Embarq adds that its own witness Hart testified that no CLEC or other
entity has ever complained that Embarq has used audits to financially intimidate or harass
competitors (Id. citing Tr. II, 171). Further, despite Intrado’s concerns that the parties do not
hold equal positions in the competitive market, Embarq references the testimony of Intrado
witness Spence-Lenss regarding the number of 9-1-1 calls made over Intrado’s network and
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the number of subscriber records managed by Intrado (I4. at 12, citing Intrado Ex. 5 at 4).
Embarq submits that this testimony demonstrates that Intrado is not a small operation that
could be easily intimidated by an Embargq financial audit. Further, Embarq points out that,
even if it wished to harass Infrado through an audit, the parties have already agreed that
only one audit can be conducted during a twelve-month period (Id. at 13, citing Embarq
Template Interconnection Agreement at Sec. 8.1).

Additionally, Embargq states that, to the extent that Intrado believes that it is being
harassed through an audit, it could invoke the dispute resolution process under the
interconnection agreement (Embarq Initial Br. at 12, 13). While not disagreeing that, under
language agreed upon by both parties, an inquiry about one billing element is appropriate
for an examination rather than an audit, Embarq witness Hart notes that the interconnection
agreement does not specify whether dispute resolution must be used prior to an audit (Tr.
I, 158, 159, 167). Embarq points out that mandated audits by third-party firms are
“expensive and inefficient” and could cost from $20,000 to $30,000. With this in mind,
Embarq believes that a party would be discouraged from pursuing an audit if the amount at
issue was less than the predicted expense of the audit. Embarq also submits that audits
conducted by independent third parties are not necessarily more effective than an audit
conducted by one of the parties inasmuch as the parties’ employees are more familiar than
an outside firm with telecommunications billing system and how to extract the data
(Embarq Initial Br. at 13, 14). In response to Intrado’s concerns that an audit by Embarq
representatives could jeopardize confidential information, Embarq states that the
undisputed terms of the interconnection agreement “provide for maintaining the
confidentiality of information exchanged between the parties” (Id. at 14). Additionally,
Embarq witness Hart states that “the information subject to an audit would be information
that would form the basis for an invoice [of Intrado bills to Embarq]. That’s hardly secret
information” (Embarq Ex. 4 at 8).

ISSUE 6 ARBITRATION AWARD

While cognizant of Intrado’s concerns that an audit by a competitor introduces the
potential for abuse, the Commission observes that Intrado failed to offer evidence of any
such improper actions by an ILEC in Ohio or elsewhere. Indeed, language agreed upon by
both parties states that an audit is “subject to each Party’s reasonable security requirements
..+ ."” Further, the Commission takes notice of Embarq’s contention that, under language
already agreed upon by the parties, only one audit can be conducted during a twelve-
month period and that, if Intrado believed that it was being harassed through an audit,
Intrado could resort to dispute resolution under the interconnection agreement.

In addition, while Intrado’s witness Clugy’s prefiled testimony includes templates
from different interconnection agreements with language regarding third-party audits, the
Commission notes that she was unable to testify with certainty that such language is
currently in an interconnection agreement approved by this Commission (Tr. I, 146). As for
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the Commission’s decision in the TelCove arbitration, the Commission observes that the
approved language allows an audit to be conducted either by the auditing party’s
employees or an independent auditor acceptable to both parties, and that if the audited
party requests the use of an independent auditor and the auditing party agrees, the audited
party must pay one-fourth of the independent auditor’s fees and expenses, In contrast,
Intrado’s proposed language makes mandatory the use of a third party for an audit and
would make the auditing party fully responsible for payment of such an audit.

Given that Intrado’s proposed language would make mandatory the use of a third
party for audits, the Commission must examine the issue of the audit’s expense. In
particular, the Commission notes that both parties agree that third-party audits are costly.
Additionally, as noted by Embarq witness Hart, the Commission recognizes that audits
conducted by third parties are not necessarily more effective than audits conducted by
employees of a competing telecommunications carrier, who are more familiar than a third
party with the telecommunications billing systems and how to extract the data. Therefore,
in light of the aforementioned issues, and considering that both parties have agreed that an
audit is subject to each party’s reasonable security requirements, the Commission
determines that Embarg’s proposed language regarding audits is more reasonable.

Issue 9-1: Whether 9-1-1 Service and E9-1-1 Service should be included in the
section regarding local interconnection? (Issue as defined by Intrado)
Whether Section 55.1 of the interconnection agreement should
include Intrado” proposed reference to 9-1-1 Service and E9-1-1
Service? (Issue as defined by Embarq)

Issue 9-2: Whether one-way trunks should be used by the parties for the
interconnection of the parties’ 9-1-1/E9-1-1 networks and E9-1-1
tandems through inter-selective router trunking?

Issue 9-3: Same as 9-2.

While the parties have described the various areas of dispute in Issues 9-1 through 9-
3 as two or three different technological issues, their actual arguments, as reflected in the
Joint Issues Matrix, in testimony and on brief, revolve around the central question of
whether proposed language in Section 55.1 and its associated subsections are appropriate
for inclusion in a Section 251{c) interconnection agreement. While the technical issues
regarding interconnection are dealt with pursuant to Issues 10, 13, and 14, here the
Commission will deal with the question of the inclusion of the specific language proposed
in Section 55.1 in this interconnection agreement.

Additionally, the Commission has already addressed the overall question of whether
language appropriate to a Section 251(a) agreement belongs in this interconnection
agreement (Issue 1), how such language should be handled within a this agreement (Issue
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3), and the treatment of language regarding services that Intrado is not eligible to purchase
under its current certification (Issue 2). Therefore, the Commission will deal here
exclusively with arguments and discussion unique to Issues 9-1- through 9-3, and the
implementation of the Commission’s decisions in Issues 1, 2, and 3 and the proposed
language in Section 55.1 and its subsections.

Intrado has proposed the following language for inclusion as Section 55.1 of the
agreement:

55,1 The Parties shall reciprocally terminate Local Traffic,
IntralLATA /InterLATA toll calls, and 9-1-1 service and E9-1-
1 service calls originating on the other party’s network as
follows:

Intrado states that the proposed language is appropriate for inclusion in a Section 251(c)
agreement inasmuch as 9-1-1 and E9-1-1 calls are like any other local exchange traffic and
that the two-way call completion between Embarq and Intrado is “fundamentally no
different than any other two-way communication occurring between two local carriers, one
of which is the originating service provider and the other of which is the terminating
carrier” (Intrado Initial Br. at 43). While acknowledging that a PSAP customer may have
additional features, such as ANI (Automatic Number Identification) and ALI, Intrado states
that fundamentally, ALI delivered to the PSAP is no different from a terminating customer
who subscribes to Caller 1D (Id.).

Embarq takes the position that the proposed language, though acceptable “in a
commercial agreement,” is inappropriate in an interconnection agreement, inasmuch as it is
not applicable to the provisioning of service consistent with Section 251(c) (Joint Issues
Matrix). Embarq states that the primary dispute between the parties pursuant to Issue 9 is
the extent to which Section 251(c) applies when Intrado is the 9-1-1 service provider to the
PSAP (Embarq Initial Br. at 14). Specifically, Embarq asserts that Intrado’s proposed
language is “entirely inappropriate” inasmuch as Intrado has attempted to insert 9-1-1
Service and 9-1-1 Service calls into a section of the interconnection agreement related to
reciprocal termination of local traffic. Specifically, Embarq avers that the pertinent section
of the interconnection for which Intrado is seeking inclusion of its language is intended to
apply to nonemergency traffic that would be routed and exchanged in either direction (/d.
at 14, 15). In support of its position, Embarq asserts that Intrado will not be sending any
traffic to it due to the fact that is not certified to have any end users other than PSADPs.
Therefore, Intrado will only terminate 9-1-1 calls that it receives from Embarq end users and
will not originate any traffic for termination to Embarq (Id. at 15; Tr. I, 57). Finally, Embarq
states that emergency calls are jurisdictionally “agnostic”, and are not subject to reciprocal
compensation. Therefore, Embarq concludes that inclusion of a reference to 9-1-1 traffic in
the reciprocal termination section of an interconnection agreement is inappropriate. (Id.)
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ISSUE 9.1 ARBITRATION AWARD

In its consideration of the Issues 1, 2, and 3, discussed supra, the Commission has
previously dealt with the following questions:

1) Whether this interconnection agreement should include language
dealing with aspects of interconnection that relate to Section 251(a)?

2) Whether this agreement should include language relating to
Intrado offering services not covered under its current certification?

3) How Section 251(a) language should be handled in this
interconnection agreement?

With regard to these questions, the Commission has concluded that (1) this interconnection
agreement appropriately includes both Section 251(a) and (c) obligations of the parties, (2)
the relevant portions of Section 251(a) should be appropriately indentified, and (3) some of
the interconnection agreement language is only applicable provided that Intrado obtains
Commission approval to expand its current certification.

Relative to proposed Section 55.1, the Commission is not persuaded that the
language proposed by Intrado should be excluded from the resulting interconnection
agreement. As a matter of public policy, it would be unreasonable for the Commission to
approve an interconnection agreement that, for whatever reason, reflected that 9-1-1 traffic
would not be reciprocally terminated. The proposed language addressed in Section 55.1 is
appropriate under an agreement pursuant to either Section 251(a) or (c).

The Commission also dismisses the argument that the language proposed by Intrado
for Section 55.1 should be excluded on the basis that Intrado will not be terminating traffic
on Embarq’s network. Without completely reiterating our entire discussion relative to Issue
2, the Commission notes that it previously determined that Embarq’s proposed Section 2.2
is proper for this agreement and provides the appropriate limitations as to the services or
facilities that Embarq must provide to Intrado consistent with scope of Intrado’s
certification.

Finally, the Commission is not persuaded by Embarq’s argument that 9-1-1 traffic is
not subject to reciprocal compensation and, therefore, should not be discussed under a
section pertaining to reciprocal termination. The Commission notes that the issue of
reciprocal compensation is a distinguishable from that of reciprocal termination. The
former is a mechanism for parties to compensate each other for any traffic they may
terminate on each other’s networks; the latter is an agreement to actually terminate said
traffic when and if it exists. As noted supra, the Commission finds that, to the extent that
reciprocal 9-1-1 traffic exists or may exist in the future, the terms of this interconnection
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agreement may explicitly allow for the termination of said traffic. Consistent with its
conclusions elsewhere and the findings noted above, the Commission concludes that the
language proposed by Intrado in Section 551 is appropriate for inclusion in this
interconnection agreement. '

With respect to the competing language in Issues 9-2 and 9-3, and Sections 55.1.3 and
55.1.4 of the interconnection agreement, the Commission finds that Embarq has indicated its
willingness to include Intrado’s entire proposed Sections 55.1.3 and 55.1.4 in a “commercial
agreement” and has identified in both the Joint Issues Matrix and on the record (Joint Issues
Matrix at 8-10; Tr. III, 108) that it uses the term “commercial agreement” in this context to
refer to a 251(a) agreement. Further, the Commission has determined that Section 251(a)
terms and conditions are appropriately included in an interconnection agreement resulting
from this arbitration. Therefore, the Commission finds that Intrado’s proposed language
for Sections 55.1.3 and 55.1.4 should be included in the resulting interconnection agreement
and clearly delineated as a Section 251(a) arrangement.

Issue 10: Point of interconnection

The initial question presented for the Commission’s resolution relative to Issue 10
concerns the point of interconnection that Embarq must provide to Intrado on Embarq’s
network under scenario 1, in which Embarq is the 9-1-1/E9-1-1 service provider to the
PSAP. According to the record is this case, it appears that Intrado and Embarq have agreed
that Embarq's selective router can be used as the point of interconnection on Embarq’s
network when Embargq is the designated 9-1-1/E9-1-1 service provider and also as the point
of interconnection for delivery of Intrado's non-9-1-1 traffic to Embarq (Intrado Initial Br. at
41, Embarq Initial Br. at 10). However, while Embarq agrees with a single point of
interconnection on Embarq’s network (at Embarq’s selective router) for the exchange of
non-9-1-1 traffic from Intrado, Embarq has included contract language at Sections 55.2.1 and
552.1(c) under Issue 10 which requires Intrado to establish additional points of
interconnection at any Embarq end-office that subtends a non-Embarq tandem office (June
12, 2008, Joint Issues Matrix at 12, 15).

Intrado disagrees with portions of Embarq's proposed contract language that would
require Intrado to establish additional points of interconnection on Embarq’s network for
the exchange of non-9-1-1 traffic (Intrado Initial Br. at 41). Further, Intrado contends that
Embar('s proposed language is inconsistent with the requirements of Section 251 of the Act,
the FCC's related rules, and the Commission's rules. Therefore, Intrado argues that
Embarg’s proposed contract language requiring multiple points of interconnection on
Embarq’s network should be rejected (Intrado Ex. 4 at 14). In support of its position,
Intrado submits that, consistent with Rule 4901:1-7-06(a)(5), O.A.C., and federal law, CLECs
are entitled to a single point of interconnection on the ILEC’s network (Intrado Initial Br. at
42). Therefore, Intrado advocates that the Commission should adopt Intrado’s proposed
language, which makes it clear that Infrado is not required to establish additional points of
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interconnection at Embarq’s end offices for the exchange of non-9-1-1 traffic (Intrado Initial
Br. at 42).

In response to Intrado’s concerns with Embarq’s proposed contract language
regarding the requirement for an additional point of interconnection for the exchange of
non-9-1-1 traffic under certain circumstances, Embarq points out that the disputed contract
language exists in current contracts applicable to carriers that want to establish a point of
interconnection with Embarq for the purpose of providing local and long distance calling,.
As such, Embarq is hesitant to strike this language, as an interconnection agreement
without Embarq’s current contract language could then be subject to adoption by any CLEC
under Section 252(i) of the Act. Embarq does not believe that this language affects Intrado’s
right to a single point of interconnection on Embarq’s network because the parties agreed,
in Section 55.2.1(a) of the proposed interconnection agreement, to adopt a single point of
interconnection at Embarq’s selective router (Embarq Exhibit 5 at 90-93; June 12, 2008, Joint
Issues Matrix at 15).

With respect to the issue of Embarq establishing points of interconnection on
Intrado’s network,? Intrado states that it is seeking to require Embarq to establish at a
minimum, two points of interconnection on Intrado’s network. Intrado claims this is for
reliability and redundancy purposes when Intrado is the wireline 9-1-1/E9-1-1 service
provider to the PSAP (Tr. II, 39). Intrado points out that the FCC is currently reviewing
whether providers should be required to deploy redundant trunks to each selective router
or require that multiple selective routers be able to route calls to each PSAP (Intrado Initial
Br. at 35; In the Matter of E911 Requirements for IP-Enabled Service Providers, WC Docket Nos.
04-36, 05-196, adopted May 19, 2005, FCC Red. 10245) (VoIP E9-1-1 Order). Intrado further
contends that its proposal is consistent with, and supported by, the FCC’s Network
Reliability and Interoperability Council standards, which recommend diversification of 9-1-
1 circuits over multiple and diverse interoffice facilities (Intrado Ex. 4 at 27). Finally,
Intrado points out that Embarq provides no technical, operational, or economic justification
for its refusal to implement Intrado’s proposal (Intrado Reply Br. at 18).

In regard to the question of the applicable section of the Act relative to the proposal
to require Embarq to establish a minimum of points of interconnection on Intrado’s
network, Embarq argues that it does not believe Section 251(c) of the Act applies when
Intrado is the 9-1-1/E9-1-1 service provider. Embarq further argues that, even if it did
apply, there is nothing in Section 251(c) of the Act requiring Embarq to establish multiple
points of interconnection on Intrado's network. Embarq asserts that it is well-established
law that, pursuant to Section 251(c) of the Act, the CLEC may choose a point of

4 While the contract language concerning Embarq's establishment of points of interconnection on Intrado’s
network appears in Section 55.4 under Issue 13, through the course of the hearing and briefs, the parties
generally presented all of their arguments regarding points of interconnection by both Embarq and Intrado
under Issue 10. Therefore, the Commission will address the entirety of the issues regarding points of
interconnection here as well.
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interconnection that is within the ILEC's network (Embarq Reply Br. at 10) Embarq
contends that Intrado recognizes this requirement for non-9-1-1 purposes; however, Intrado
‘appears to believe that it does not hold equally true for 9-1-1 traffic (Id.).

In support of its position, Embarq contends that in the Virginia Arbitration Order, 17
FCC Red 27039, fn 200, the FCC recognized that interconnection within the ILEC’s network
is governed by Section 251(c) of the Act while interconnection on a competing carrier’s
network is governed by Section 251(a} of the Act. Embarq further asserts that there is
nothing in Section 251(a) that supports Intrado’s request for Embargq to establish multiple
points of interconnection on Intrado's network and, further, there is nothing in Section
251(a) of the Act requiring the Commission to grant Intrado’s request. Lastly, Embarq
believes that both parties must first mutually agree to terms and conditions for the
establishment of multiple points of interconnection on Intrado’s network (Embargq Initial Br.
at 18).

ISSUE 10 ARBITRATION AWARD

As stated previously, the parties have agreed to a single point of interconnection
within Embarq’s network, at Embarq’s selective router, for the exchange of 9-1-1 traffic with
Intrado. With respect to Intrado’s concern that Embarq’s contract language may require it to
establish more than one point of interconnection on Embarg’s network, the Commission is
not convinced that this provision should be deleted from the contract. The language
appears to require an additional point of interconnection on Embarq’s network only under
the specific circumstance where an Embarq end office subtends a non-Embarq tandem for
the exchange of non-9-1-1 traffic from Intrade. While the Commission recognizes that,
consistent with the Commission’s Award for Issue 2, this language would not apply to
Intrado’s current authority to provide 9-1-1/E9-1-1 network service to a PSAP, it is in
Embarq's standard language relative to current CLECs and, therefore, there is no harm in
leaving such language in the resulting interconnection agreement to the extent that the
attending conditions become relevant at a later point in time.

As previously discussed in our award for Issue 1, Section 251(a) of the Act is
applicable when Intrado is the 9-1-1/E9-1-1 service provider to the PSAP. The Commission
agrees with Embarq that nothing in Section 251(a) of the Act requires Embarq to establish
multiple points of interconnection on Intrado’s network when Intrado is the 9-1-1/E9-1-1
service provider to the PSAP. While both parties agree that redundancy should result in a
more reliable network, the Commission agrees with Embarq that the establishment of
multiple points of interconnection on Intrado’s network should be mutually agreed to and
acceptable to both parties. The fact that the FCC is contemplating if it should require
redundancy in the 9-1-1/E9-1-1 network, despite the fact that it is generally recognized that
such redundancy improves network reliability, leads the Commission to believe that there
are situations where mitigating factors, such as the trade off between increased reliability
and increased cost, are at play. As such, the Commission will not require Embarg, at this
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time, to establish multiple points of interconnection on Intrado’s network, where Intrado is
the 9-1-1/E9-1-1 network provider to the PSAP.

Issue 13: Whether Embarq should be required to use direct end office trunking to
route its end users’ 9-1-1 calls to Intrado’s selective router when Intrado is
the 9-1-1/E9-1-1 network provider to the PSAP,

Intrado contends that Embarq's proposal to use its own selective router to direct 9-1-
1 call traffic to Intrado, where Intrado is the 9-1-1/E9-1-1 service provider, is an unnecessary
expense and increases the risk of failure by adding additional points of failure in the
network. According to Intrado, this is due to the unnecessary switching of Embarg’s
originating office traffic by Embarq’s selective router, as opposed to having Embarq’s end
users’ 9-1-1 calls sorted at Embarq’s end office and directly trunked to Intrado’s selective
router (Intrado Ex. 4 at 19).

Additionally, Intrado claims that Embarq's failure to provide it with arrangements
comparable to those that Embarg uses in its own network for the routing of 9-1-1/E9-1-1
service traffic is a violation of Embarq’s obligations under the law (Intrado Reply Br. at 15).
In support of its position, Intrado submits that Embarq employs direct trunking from its
end offices to its selective router when it is the 9-1-1 service provider and, therefore, it
should employ the same type of trunking arrangement when Intrado is the 9-1-1 service
provider in order to ensure that the service provided to Intrado is at least equal in quality to
that which Embarq provides to itself (Intrado Ex. 4 at 17, 18). Further, Intrado avers that
Embarq imposes direct trunking requirements on carriers seeking to terminate traffic on
Embarq's 9-1-1 network. In particular, Intrado notes that Embarg's template
interconnection agreement states that "[s]eparate trunks will be utilized for connecting
CLEC's switch to each 9-1-1/E9-1-1 tandem." According to Intrado, this language requires
CLECs to establish direct trunks to Embarq to terminate 9-1-1 traffic just as Intrado has
requested of Embarq (Intrado Initial Br. at 41 quoting Attachment 1 of Intrado’s Petition for
Arbitration).

Embarq contends that Intrado’s proposal requiring Embarq to use direct one-way
trunks to connect to Intrado's selective router reflects an attempt by Intrado to preclude
Embarq from using its existing selective router to route calls from Embarg end users when
those calls originate from an Embarq end office served by multiple PSAPs (Embarq Ex. 5 at
79). In doing so, Embarq argues, Intrado is effectively trying to dictate how Embarq
engineers its network on Embarg's side of the point of interconnection (Id.).

With respect to Intrado's fears that use of Embarqg's selective routers, rather than
direct trunks, to route 9-1-1 calls to Intrado will add an additional, potential, point of
failure, Embarq submits that such concerns are not supported by the record. Based on its
review of NENA documentation, and its own experience, Embarq avers that the likelihood
of such a failure is rare (Embarq Ex. 5 at 82). Thus, for non-default calls, representing
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approximately 99.8 percent of 9-1-1 calls, Embarq submits that ANI would be routed over
the inter-selective routing trunks to Intrado’s selective router, which would use that
information to route the calls properly. Embarq avers that if it determines that the
arrangement does not provide its end user customers with satisfactory service, the company
will implement the necessary measures to do so. Embarq contends that it takes its role in
providing 9-1-1 service to its end users seriously and would not jeopardize that service
simply to make life more difficult for another company seeking to compete in the provision
- of components of the wireline E9-1-1 network (Id. at 83).

Embarq further claims that there is no legal justification for requiring it to route all 9-
1-1 traffic through direct end office trunks to Intrado's selective router when Intrado is the
9-1-1 service provider to the PSAP (Embarq Inifial Br. at 16). While Embarq acknowledges
that its standard interconnection language requires direct end office trunking, it contends
that this reflects the way that many other carriers connect to Embarq’s selective routers
when Embarq provides the 9-1-1/E9-1-1 network. Embarq submits that this scenario does
not mean that, if requested, it would be unwilling to allow other carriers to use inter-
selective routing as an alternative. Rather, Embarq opines that due to the small number of
access lines, it is unlikely that any CLECs would have invested in selective routers and
implemented the processes and systems needed to operate the selective routers in an
efficient manner (Embargq Ex. 5 at 81, 82).

Next, Embarq argues that Intrado’s proposal would require Embarq to implement a
more costly and less efficient alternative to allowing Embarg to use its existing selective
routers, rather than direct trunks, to route 9-1-1 calls from Embarq's end users to Intrado’s
selective router (Id. at 80, 81). In particular, Embarq contends that Intrado's proposal to
require Embarq to use direct end office trunks to Intrade's selective router will necessarily
require "class marking”, or “line attribute routing” as referred to by Intrado, to sort 9-1-1
traffic in order to properly route the end user's 9-1-1 calls to Intrado's selective router,
Embarq explains that class marking is a manual process in which each end user’s telephone
number is programmed in the serving central office switch to correspond to a specific 9-1-1
trunk group. The 9-1-1 trunk group is then connected directly to a selective router, which
takes the 9-1-1 call and switches it to the appropriate PSAP. Embarq contends that Intrado’s
proposed language would require Embarq to modify its local service provisioning processes
nationwide and incur the additional cost of re-engineering and installing new 9-1-1 trunks
and transport throughout its network for no legitimate reason (Id. at 79, 80). Embarq argues
that the potential for failure using class marking is at least as great as and likely greater
than, the potential failure when Embarq's selective router is used (Id. at 82). In addition,
Embarq argues that Intrado’s proposed use of class marking/line attribute routing for
routing its end users’ 9-1-1 calls would be very expensive for Embarq (Tr. II. 105; Tr. IIL,
115). Embarq contends that, to the extent Intrado's desired method of interconnection
imposes extraordinary burdens on Embarg; Intrado must pay for those costs consistent with
the FCC'’s Local Competition First Report and Order (Embarq Reply Br. at 12).
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Intrado avers that ifs witnesses have demonstrated that line attribute routing, is
technically feasible and that similar processes are in use today for the routing of long
distances calls or mapping wireless calls to tax codes (Intrado Ex. 1 at 9, 10; Intrado Ex. 4 at
21). Contrary to Embarq's assertions, Intrado asserts that Embarq would not be required to
create any new information, and the level of effort on Embarg's part to program its switches
would be minimal (Tr. I, 52). Intrado explains that class marking involves data that is not
validated to the Master Street Address Guide (MSAG), while line attribute routing is based
upon integration of MSAG data into Embarq's service provisioning process (Tr. II, 77, 78).
Intrado’s line attribute routing would require Embarq to validate its end users’ address
information against the MSAG or Street Information Guide during the service order process
with customers to ensure that end user's 9-1-1/E9-1-1 calls are directed to the appropriate
PSAP (Id.).

Finally, with regard to Issue 13, Embarq argues that in the situation where Intrado is
the 9-1-1 service provider to the PSAP, Embarq is the "requesting carrier” for
interconnection to Intrado's network in order to fulfill its obligation to provide 9-1-1 access
to its own end user customers (Id. at 54). While Embarq avers that Section 251(a) is
applicable when it is the requesting carrier, it notes that even in a Section 251(c)
arrangement, the requesting carrier is entitled to select the point of interconnection, which
must be within the ILEC's network (Embarq Initial Br. at 6, 7). Citing the Virginia Arbitration
Order at 153, Embarq avers that the law is clear that it is solely responsible for its facilities
on it side of the point of interconnection. Therefore, Embarg submits that if it interconnects
at Intrado’s selective router, it has sole responsibility for determining the method and
manner of routing the call to the point of interconnection (Id. at 14).

Intrado agrees with Embarq that, consistent with the FCC's finding, the point of
interconnection for connecting to the wireline E9-1-1 network is at the selective router and
that each party bears the cost of getting to the peoint of interconnection (Intrado Initial Br. at
32, 33). Intrado contends, however, that in today's environment, when Embarg is not the 9-
1-1/E9-1-1 service provider for a PSAP, Embarq takes its originating end users' 9-1-1 calls to
a meet-point established with an adjacent carrier or all the way to the adjacent carrier’s
selective router for termination of its customer’s 9-1-1 call. Intrado claims that this routing is
similar to Intrado's proposal where Embarq would establish a trunk group from its end
office switch to the adjacent carrier's selective router and 9-1-1 calls made by Embarq's end
users to the PSAP, serviced by the adjacent carrier, in this case, Intrado, are terminated at
the adjacent carrier’s selective router (Id. at 33). Citing the FCC’s Local Competition Order
1554, Intrado argues that Embarg bears the burden of demonstrating that a particular
method of interconnection or access at any particular point is not technically feasible (Id. at
34).
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ISSUE 13 ARBITRATION AWARD

The Commission agrees with the parties that, the point of interconnection to the
wireline E9-1-1 network is at the selective router of the E9-1-1 network provider and
consistent with the FCC’s findings, In the Matter of the Revision of the Commission’s Rules to
Ensure Compatibility with Enhanced 911 Emergency Systems, Request of King County, 17 BCC
Red 14789, 91 (2002), each party bears the cost of getting to the point of interconnection.
The Commission further agrees with Embarq that when the company is the requesting
carrier, it is responsible for getting its end users’ 9-1-1 calls to Intrado’s selective router.
However, as the Commission decided in its Award for Issue 10, Embarq is not required to
establish multiple points of interconnection on Intrado’s network. Therefore, the
Commission clarifies that Embarq is only responsible for delivering its traffic to an Intrado -
selective router located within Embarq’s service territory. This ruling does not preclude the
parties from otherwise mutually agreeing to an additional point or points of
interconnection, at any technically feasible point, inside and/or outside of Embarg's
territory.

Consistent with the Commission’s finding that, as the requesting carrier, Embarq is
generally entitled to route its end user’'s 9-1-1 calls to the point of interconnection (i.e.,
Intrado’s selective router) and engineer its network on its side of the point of
interconnection, Embatq is not required to utilize direct end office trunking in conjunction
with class marking/line attribute routing. The Commission notes that the requirement to
provide network interconnection “that is at least equal in quality to that provided by the
carrier to itself” and the requirement of the Local Competition Order at 1554 are both imposed
on Embarq under Section 251(c} of the Act. Inasmuch as the Commission has concluded
that this portion of the agreement is to be addressed pursuant to Section 251(a) of the Act,
the obligations cited by Intrado are not applicable. Additionally, as there is no FCC
requirement that a requesting local exchange carrier must use direct end office trunking to
the selective router of the E9-1-1 network provider, and given conflicting evidence
concerning the reliability and expense of implementing such an arrangement, the
Commission declines to require Embarq to use direct end office trunking to route its end
users’ 9-1-1 calls to Intrado’s selective router, when Intrado is the E9-1-1 service provider.

Given the Commission’s determination that Embarq is responsible for routing its end
users 9-1-1 calls on its side of the point of interconnection, and the Commission’s further
determination that Embarq is not required to use direct end office trunking to Intrado’s
selective router, we now focus our attention to the requisite interconnection language
associated with this issue. With respect to the competing proposed language for Issues 13-1,
13-2, 13-5, 13-6, 13-7, 13-8, and 13-9, the Commission has determined in Issue 1 and 3 that
this type of arrangement is a 251(a) arrangement. Thus, the agreed upon contract language
that is consistent with the Commission’s Award for Issue 13 is to be included in the
interconnection agreement, and clearly delineated as a Section 251(a) arrangement. The
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Commission further directs the parties to develop additional contract language for Issue 13,
if necessary, to incorporate the Commission’s findings herein.

Issue 14: Whether the parties should implement inter-selective router trunking to
allow emergency calls to be transferred between selective routers and
PSAPs connected to those selective routers while retaining the critical
information associated with the emergency call.

The parties disagree on the fundamental question of whether the terms for inter-
selective router trunking are governed by Section 251(a) or Section 251(c) of the Act and, if
they are governed by 251(a) of the Act, whether they are appropriately contained in this
interconnection agreement. A further disagreement arises as to whether terms for inter-
selective routing require input from the relevant PSAP(s). Specifically, to the extent that
PSAP input is required to implement inter-selective routing, the Commission must
determine if the PSAP input should be incduded in the interconnection agreement. Finally,
if the Commission finds that inter-selective router trunking terms are appropriate for this
interconnection agreement, the Commission must determine whether ALI data for 9-1-1
calls needs to be transferred and the manner in which this should occur.

Intrado has proposed language that would require the parties to implement inter-
selective router trunking upon request from an Ohio county or PSAP. For background,
Intrado explains that to allow for 9-1-1 calls to be transferred between PSAPs, an inter-
selective router trunk must be deployed between the selective routers of both carrier’s
networks (Intrado Ex. 2 at 8). Intrado points out that Embarq has similar arrangements
within its own network and in place with other incumbent providers in Ohio. Intrado
argues that to deny it the benefits of such arrangement would disadvantage both Intrado
and its public safety customers, Therefore, Intrado requests that the Commission adopt its
proposed terms and conditions regarding inter-selective router trunking (Intrado Initial Br.
at 46).

Intrado further points out that the Commission, in its February 5, 2008, Finding and
Order in 07-1199, already mandated call transferability between counties. This was
mandated due to the Commission’s certification of Intrado as a competitive emergency
services telecommunications carrier. Intrado avers that the implementation of inter-
selective router trunking falls within an interconnection arrangement contemplated by
Section 251(c) of the Act (Initial Br. at 46; Intrado Ex. 4 at 26). Intrado argues that there isno
need to include a provision in the interconnection agreement that requires parties to obtain
a separate, formal agreement with the Ohio county or PSAP as a prerequisite to deploying
inter-selective router trunking (Intrado Ex. 4 at 26). Intrado contends that local exchange
carriers do not routinely design their interconnection arrangements or service offerings
based on specific contract terms with their customers, and that service offerings to PSAPs
are no different, Specifically, Intrado explains that, when it comes to designing and defining
network architectures, most public safety agencies lack the necessary technical expertise
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(Intrado Initial Br. at 50). Notwithstanding its position, Intrado states that it strongly
supports the involvement of the county or PSAP in defining 9-1-1 call routing requirements
(Tr. IT at 70, 71).

Embarq contends that the terms for inter-selective router trunking should not be
included in a Section 251{c) arrangement (Embarq Initial Br. at 21). Embarq avers that inter-
selective router trunking is a mutual and equal obligation of Intrado and Embarq as peers
and, therefore, governed by Section 251(a) of the Act (Embarq Reply Br. at 17,18). Embarq
notes that the “[i]nterselective router trunking arrangements are not between two carriers
who are competing to provide service to customers within the same geographic territory at
the same time. Rather, these arrangements are between PSAP customers of each carrier
necessarily in two separate geographic areas” (Id. at 18). In support of its position, Embarq
states that Intrado's witness Hicks appears to agree with Embarq’s position (Id. citing Tr. IT
at 94, 95). Embarq further contends that inter-selective routing is only implemented at the
request and with the cooperation of the interconnecting carriers’ respective PSAP
customers; it is not an arrangement dictated by interconnecting carriers for the purposes of
facilitating ongoing competition (Id.). Embarq also contends that such arrangements are not
developed in a vacuum but require the cooperative efforts of multiple parties, including the
affected PSAPs, the 9-1-1 service provider, public safety authorities, and local governments.
(Embarq Ex. 5 at 52).

With respect to the issue of the forwarding or “passing” of ALI data, Intrado does
not believe Embarq passes ALI during call transfer between PSAPs today but, rather, only
ANL Intrado does believe, however, that it is critical that ALI information be passed with
wireline calls to assist emergency personnel. Intrado states that this is especdially true for
wireless or VoIP calls, or even wireline calls where the caller is unable to communicate (Tr.
II, 82). Embarq agrees that inter-selective routing may include ALI steering, which is the
establishment of connectivity between each PSAP’s ALI database so that the PSAP to which
the call is transferred can also obtain ALI information (Embarq Ex. 5 at 52). Embarq’s
witness Maples acknowledged that he was unaware if Embarq currently sends ALI when
calls are transferred between PSAPs (Tr. Ill, 88). While Embarg does not specifically
address the issue of whether ALI data should be required to be transferred when PSAPs
transfer 9-1-1 calls to each other, Embarq highlights paragraphs 199, 200, and 209 of the
FCC’s Local Competition Order, which states, in pertinent part, that requesting carriers that
wish to interconnect at an “expensive,” but technically feasible point, should be required to
bear the cost of that interconnection. Further, Embarq opines that the FCC determined that
competing carriers must usually compensate ILECs for the additional costs incurred by
providing interconnection; and that as long as new entrants compensate ILECs for the
economic cost of the higher quality interconnection, competition will be promoted (Embarq
Ex. 5 at 84, 85).
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ISSUE 14 ARBITRATION AWARD

The Comumission, as previously noted in its Award for Issue 1, concurs with Embarg
that inter-selective routing agreements connecting two separate 9-1-1/E9-1-1 service
providers networks serving two separate PSAPs are subject to Section 251(a), and, therefore,
the obligations of the ILEC under Section 251(¢) would not apply. The Commission further
noted in its Award for Issue 1, that it is administratively efficient to address Section 251(a)
and Section 251(c) requests in the context of the same arbitration proceeding in order for the
Commission to engage in the appropriate regulatory oversight and to ensure that the
ultimate interconnection agreement is in the public interest.

In its 07-1199 Finding and Order, the Commission required that each designated
competitive emergency services telecommunications carrier shall interconnect with each
adjacent countywide 9-1-1 system to ensure transferability across county lines (07-1199,
Finding and Order at 9). Additionally, each competitive emergency services
telecommunications carrier is required to ensure call/data transferability between Internet
protocol (IP) enabled PSAPs and non-IF PSAPs within the countywide 9-1-1 systems it
serves, and to other adjacent countywide 9-1-1 systems, including those utilizing non-IP
networks which are served by another 9-1-1 system service provider (Id.). This call transfer
capability is effecttiated via inter-selective router trunking. Therefore, the Commission has
required the availability of inter-selective router trunking between adjacent countywide 9-1-
1 systems and between Intrado and other 9-1-1 carriers. Thus, the Commission concurs
with Intrado that the interconnection agreement should contain the framework for
interconnection and interoperability of the parties’ networks through inter-selective
routing,

While the Commission agrees with both parties that technical input from the PSAPs
may ultimately be required in order to establish the network arrangements necessary to
transfer 9-1-1 calls between PSAPs, it may also be true that some PSAPs will not desire to
provide such input. Therefore, the Commission adopts Intrado’s proposed interconnection
language as the template for those scenarios in which a PSAP does not wish to provide
technical input, The Commission further directs the parties to develop additional language
that allows for the flexibility of alternative arrangements that may be requested by the
affected PSAPs.

While the Commission has mandated that each competitive emergency services
telecommunications carrier shall interconnect with each adjacent countywide 9-1-1 system
in order to ensure transferability across county lines, the Commission notes that it has not
mandated 9-1-1 call transferability between countywide 9-1-1 systems in non-adjacent
counties. Therefore, the Commission directs the parties to develop language stating that the
template inter-selective routing provisions only apply to 9-1-1/E9-1-1 service providers
serving PSAPs in adjacent counties.
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With respect to the issue of ALI transferability between 9-1-1 service providers, the
Commission finds that the record is not clear regarding the extent to which Embarq
provides such functionality today. Therefore, Embarq will only be required to transfer ALI
between selective routers serving PSAP customers to the extent that: (1) Embarq deploys
this functionality in its own network, (2) Intrado agrees to compensate Embarq for ALI
transfer functionality, or (3) the parties come to a mutual agreement on ALI transferability
between PSAPs.

Issue 15: Should the process for Embarq ordering services from Intrado be
included in the interconnection agreement?

Intrado has proposed the following language for inclusion as 72.14 of the agreement:
72.14 INTRADO COMM Ordering Processes

72.141 Where Embarq is ordering interconnection fo
INTRADO COMM.’s Intelligent Emergency
Network, Embarq will follow INTRADO
COMM.’s ordering processes as posted on the
INTRADO COMM website.

Intrado argues that its ordering process is similar to the Access Service Request
(ASR) process that was developed by ILECs and is routinely in use by the industry today.
Therefore, Intrado asserts that its proposed ordering process should be included in this
interconnection agreement (Intrado Initial Br. at 59, 60; Tr. I at 168). Intrado points out that
the Commission has already indicated that the parties are required to “operate in a
cooperative manner” (07-1199, Finding and Order at 7, 8), and that “cooperation among
carriers cannot take place unilaterally” (Intrado Initial Br. at 60). Intrado notes that the
parties’ interconnection agreement addresses the mutual exchange of traffic between their
networks, as required by the Act and, therefore, the terms and conditions under which the
parties will order services to enable the mutual exchange of traffic (Id. at 60). In support of
its position, Intrado references the following testimony of its witness Clugy:

I am looking more globally at the 251, purposes of 251, which is for
two competing local exchange networks to interconnect their
networks for the mutual exchange of traffic. In the case of E911
services which I firmly believe are local exchange services in this
arena, competitive local exchange services, there will be a need for
Embarq as having end users of traditional dial tone services to have
to interconnect and exchange that traffic with Intrado where
Intrado is designated as the 911 provider in order for them to effect
that interconnection and be able to exchange that traffic with
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Intrado, they will need to order services for termination of that
traffic on the Intrado selective router

(Tr. L, 168).

Embarq states that the primary dispute between the parties regarding this issue is
whether the terms and conditions for Embarqg to order services from Intrado are
appropriate for inclusion in a Section 251(c) interconnection agreement. Specifically,
Embarq submits that such ordering terms and conditions should not be incduded within a
~ Section 251(c) agreement (Embarq Initial Br. at 22). In support of its position, Embarq
references Intrado’s own testimony and submits that Intrado appears to agree that these
processes are not governed by Section 251(c), but are covered more “globally” under
Section 251 (Id. citing Tr. I, 168).

Embarq’s witness Maples identifies the following additional concerns regarding the
ordering processes proposed by Intrado for services purchased by Embarq:

(1)  Embarq has not investigated the process to determine if they are
consistent with industry standards (Embarq Ex. 5 at 107; Tr. III, 111,
112);

(2)  They are (or may be) imique (EmBarq Ex. 5 at 107);
{3)  They might be unilaterally changed (Id.).

Embarq also notes that the express terms of Section 251(c) apply strictly to the ILEC
obligation to provide interconnection and unbundled network elements to a
telecommunications carrier, and, therefore, do not apply to Intrado’s non-ILEC provision of
services to Embarg (Embarq Reply Br. at 17).

ISSUE 15 ARBITRATION AWARD

The Commission notes that Rule 4901:1-7-22, O.A.C,, includes 9-1-1 listings in its
definition of customer information, and that Rule 22(C) requires that “all telephone
companies ...use industry developed standards and timelines, ...or a mutually agreed upon
equivalent, for the exchange of customer account information between two telephone
companies.” This rule is applicable to the issue currently before the Commission, as both
parties are “telephone companies” as defined under Rule 4901:1-7-01(S), O.A.C., and the
information in question pertains to customer account information. The Commission aiso
notes that the process by which Intrado would order services from Embarg is specified in
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the interconnection agreement, and there is no dispute between the parties with regard to
that language.

The establishment of ordering processes via a website is consistent with industry
standards. Therefore, Intrado’s proposed language regarding the process by which Embarq
will order services from Intrado is appropriate for inclusion in the interconnection
agreement. Notwithstanding this determination, the Commission finds that Intrado’s
proposed language is overbroad inasmuch as it simply states “as posted on INTRADO
COMM's website.” The Commission is well aware how readily the information posted on a
website can be changed. Therefore, consistent with Embarq’s concerns, including those
regarding unilateral changes to the ordering process, and the need for industry standard
forms and procedures, the parties are to directed to negotiate supplemental interconnection
agreement language relative to the ordering process in order to provide more clarity and
efficiency as to the implementation of the ordering process. In doing so, the parties should
be mindful that all ordering processes should be consistent with existing industry
standards, where applicable, consistent with Rule 4901:1-7-22(C), O.A.C., and that any
changes to the ordering process will be subject to prior mutual agreement.

The question of whether certain areas of operations between Embarq and Intrado,
whether governed by Section 251(a) or Section 251(c), should be covered in a single,
arbitrated interconnection agreement is discussed in the Commission’s Award for Issue 3,
and will not be repeated here, Ultimately, the Commission is persuaded that, where
applicable, language covering the ordering systems of both parties is appropriate for
inclusion in a Section 251 interconnection agreement. With respect to Issue 15, the
Commission determines that Section 251{c) is not applicable to the ordering processes of
Intrado inasmuch as Section 251(c) applies to services provided by an ILEC (e.g., Embarq) to
a requesting télecommunications carrier (Intrado) and does not apply to Intrado’s provision
of services to Embarq. Furthermore, Intrado does not appear to dispute that Section 251(c)
does not apply to this issue. Therefore, consistent with the Commission’s Award for Issue
3, the language described above pertaining to Issue 15 should be included in the final
interconnection agreement and specifically designated as a Section 251(a) provision

Issue 17: Should the term “designated” or the term “primary” be used to indicate
which party is serving the 9-1-1 authority?

Intrado submits that in a competitive 9-1-1/E9-1-1 service market, an Ohio county
has the right to designate the entity from which it seeks to purchase service. Therefore,
Intrado believes that the Commission should adopt the company’s proposed language
relative to Issue 17-1, which provides that:

In government jurisdictions where Embarq has obligations under
existing agreements as the designated provider of the 9-1-1 System
to the county (Host Intrade Comm.), Intrado Comm. shall
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participate in the provision of the 9-1-1 System in accordance with
this agreement or applicable tariffs, as appropriate,

Similarly, Intrado Comm. believes that the Commission should adopt the company
proposed language relative to Issue 17-2, which provides that:

In goverrunent jurisdictions where Intrado Comm,. has obligations
under existing agreements as the designated provider of the 9-1-1
System to the county (Host Intrade Comm.), Embarq shall
participate in the provision of the 9-1-1 System in accordance with
this agreement or applicable tariffs, as appropriate.

In support of its proposed language, Intrado submits that the Commission itself
utilized the term “designated” in the 07-1199, Finding and Order, when it stated that a
competitive emergency service telecommunications carrier needs to be designated by the
county in order to be the 9-1-1/E9-1-1 service provider and that such provider is permitted
“to carry all calls throughout the county for such types of telecommunications services
designated by the county” (Intrado Initial Br. at 51, citing 07-1199, Finding and Order at 8).
Intrado asserts that once a county designates a 9-1-1 service provider for a particular type of
traffic, that company is the 9-1-1/E9-1-1 service provider for that type of traffic and there is
no secondary carrier involved (Intrado Ex. 4 at 31). Intrado opines that Embarq’s use of the
term “primary” results in the mistaken belief that there is also a secondary provider
(Intrado Initial Br. at 52).

In response to Embarq’s contention that the terms “primary” and “secondary” are
necessary to ensure that Embarq can continue to charge counties for the services that
Embarq provides when Intrade is the designated 9-1-1/E9-1-1 service provider, Intrado
states that Embarq should have no right to charge Ohio counties for services that the
company no longer provides (Id. at 53 citing Petition for Declaratory Statement Regarding Local
Exchange Telecommunications Network Emergency 911 Service, by Intrado Communications Inc.,
Order No. PSC-8-0374-DS-TP [Fla. P.5.C. June 4, 2008]). Similarly, Intrado believes that an
Ohio county should not be required to incur unnecessary costs simply because it chooses a
competitive 9-1-1/E9-1-1 provider (Tr. I, 110). Intrado avers that by adopting its proposed
term “designated” the Commission will ensure that Embarq does not attempt to seek
compensation for services based solely on the use of descriptive terms rather than any
service actually provided by Embarq (Intrado Reply Br. at 103).

Intrado points out that Embarq has failed to delineate the services that the company
will continue to provide when Intrado is designated as the 9-1-1/E9-1-1 service provider
(Initial Br. at 53, Reply Br. at 19). Intrado notes that if Intrado is designated as the 9-1-1/E9-
1-1 service provider, Embarq should no longer be allowed to charge counties for selective
routing inasmuch as it will no longer be terminating the call to the PSAP (Tr. IT, 97).
Similarly, Intrado believes that Embarq will no longer be providing ALl services or
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database management services once Intrado is designated as the 9-1-1/E9-1-1 emergency
services provider (Intrado Ex. 4 at 31).

Embarq disagrees with Intrado’s use of the term “designated” for a number of
reasons. First, Embarq submits that the terms “primary” and “secondary” provider are well
established in the 9-1-1 industry and that their definitions do not conflict with the
Commission’s Finding and Order in 07-1199 (Initial Br. at 22, 23; Embarq Ex. 5 at 109).
Embarq defines a primary provider as the entity that has overall responsibility for
providing the 9-1-1 service to a PSAP and generally provides the routing and/or database
services to the PSAP (Id.). Embarq defines a secondary provider as the entity that provides
support services to the primary provider to allow end users or subscribers served by the
secondary provider to be integrated into the 9-1-1 system provided by the primary
provider. Despite Intrado’s contention to the contrary, Embarq believes that it can serve in
a secondary provider capacity when Intrado is chosen as the emergency services provider.
Embarq asserts that it is entitled to recover its costs that are related to the service that it
performs in supporting 9-1-1 services (/d.). Additionally, Embarq points out that Intrado
itself acknowledges that there may be some situations where Embarq is entitled to
compensation even when it is not the primary provider (Embarq Reply Br. citing Intrado
Initial Br. at 53).

Therefore, Embarq believes that the Commission should adopt the company’s
proposed language relative to Issue 17-1, which provides that:

In government jurisdictions where Embarq has obligations under
existing agreements as the primary provider of the 9-1-1 System to
the county (Host Embarg), Intrado Comm. shall participate in the
provision of the 9-1-1 System in accordance with this Agreement or
applicable tariffs, as appropriate.

Similarly, Embarq believes that the Commission should adopt the company
proposed language relative to Issue 17-2, which provides that:

In government jurisdictions where Intrado Comm. has obligations
under existing agreements as the primary provider of the 9-1-1
System to the county (Host Intrado Comm.), Embarq shall
participate in the provision of the 9-1-1 System in accordance with
this agreement or applicable tariffs, as appropriate.

ISSUE 17 ARBITRATION AWARD

Upon a review of the arguments presented, the Commission determines that
Intrado’s proposed language for Issues 17-1 and 17-2 is appropriate and best satisfies the
intentions of the Commission’s February 5, 2008, Finding and Order in 07-1199 relative to
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the concept of a county designating certain 9-1-1 traffic to a competitive emergency service
provider for the purpose of transmitting the traffic to the PSAP. Specifically, the
Commission notes that the February 5, 2008, Finding and Order, provides that:

Intrado, or any other competitive emergency services
telecommunications carrier, may not operate as 9-1-1 system
service provider in a countywide system until such time as the
county has amended its 9-1-1 plan to identify that carrier as the 9-1-
1 carrier of choice for the designated telecommunications (e.g.,
wireline, wireless, VoI etc.). The ILEC shall continue to act as the
9-1-1 system service provider for those types of telecommunication
services not designated to the competitive emergency services
telecommunications carrier by the county., Any competitive
emergency services telecommunications carrier authorized to act as
a countywide system service provider must carry all calls
throughout the county for such types of telecommunications
services designated by the county. In addition to the ILEC, there
may be no more than one competitive emergency services
telecommunications carrier designated by the county per
countywide 9-1-1 system.

Once the countywide 9-1-1 plan has been amended and the
competitive emergency services telecommunications carrier is
designated to operate within the specified county, the competitive
emergency services telecommunications carrier shall file both the
amended plan and an amended tariff listing both the county which
has chosen it to provide 9-1-1 service and the telecommunication
services designated by the county to be carried by the competitive
emergency services telecommunications carrier (Emphasis added).

In reaching this determination, the Commission agrees with Intrado that the use of
the term “primary” results in the unsupported assertion that there is also a secondary
emergency services provider that will charge the PSAP for the provisioning of 9-1-1 service
that has been designated to the competitive emergency services telecommunications carrier.
Additionally, the Commission agrees with Intrado that Embarq should have no right to
charge Ohio counties for services that the company no longer provides. The Commission
notes that Embarq has failed to identify any specific charges that it believes a secondary
emergency service provider may assess to a PSAP. To the extent that Embarq can, in the
future, identify such a charge and can justify why it should be assessed to the PSAP, the
Commission may consider such arguments at the appropriate time.

Notwithstanding the determination regarding this issue, the Commission recognizes
that even in the scenario in which a county designates Intrado as the 9-1-1 emergency
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service provider for the purpose of transporting 9-1-1 traffic to the PSAP, Embarq is
entitled to continue to receive the end user 9-1-1 surcharge assessed pursuant to Section
4931.47, Revised Code, inasmuch as such surcharge is intended to reimburse Embarq for its
recurring charges associated with transmitting end user 9-1-1 traffic to the PSAP and is not
a charge to the PSAP itself.

Issues 18-3 through 18-10 Whether provisions regarding 9-1-1 database access when
Intrado Comum, is the designated 9-1-1/E9-1-1 service provider
. are appropriate in what Intrado identifies as a Section 251(c}
agreement, or as a “commercial agreement” identified by
Embarq as a Section 251(a) agreement

Issues 18-1 through 18-11 are each identified in the Joint Issues Matrix as “How the
Parties will obtain access to each other’s basic 9-1-1 and E9-1-1 databases.” In addition, the
issues remaining in dispute (18-3 though 18-10) all pertain to Section 75.2.7 of the proposed
interconnection agreement. Therefore, the Commission will address this series of issues as a
single, contiguous issue. With regard to the specific language of the proposed
interconnection agreement, in each area of the Joint Issues Matrix that specifies language
disagreement relative to these identified disputed issues, the Commission notes that, in
actuality, the parties’ proposed language in the Joint Issues Matrix is either identical in
nature or Embarq has indicated that it would accept the Janguage proposed by Intrado “in
the context of 2 commercial agreement with Intrado,” but would oppose it in the context of
a Section 251(c) agreement (Joint Issues Matrix). Embarq has stated on the record that it is
using the term “commercial agreement” in this context to refer to interconnection under
Section 251(a) of the Act (Tr. 1L, 108).

Intrado asserts that provisions regarding database access when it is the designated
provider to a.PSAP are appropriate for inclusion in a Section 251(c) interconnection
agreement (Initial Br. at 64). Intrado clarifies that it is not requesting Embarqg’s ALI
database records at unbundled network element rates but, rather, is requesting that Embarq
provide its subscriber data so that Intrado can create its own ALI records (Reply Br. at 10).
In particular, Intrado states that it is seeking the service order data gathered by Embarq
during its service order process. Intrado opines that providing this subscriber data is
Embarq’s obligation as a local exchange company and has nothing to do with the
unbundling requirements of Section 251(c)(3) (Id.; Tr. I, 74). Additionally, Intrado notes
that there is no technical issue between the parties with respect to the disputed provisions.
Rather, the dispute pertains to the inclusion of the proposed language in a Section 251
interconnection agreement (Tr. I, 163; Intrado Ex. 2 at 11).

Embarq states that provisions regarding database access when Intrado is the 9-i-1
service provider should be addressed in a “commercial agreement” rather than a 251(c)
interconnection agreement (Embarq Initial Br. at 23). Additionally, Embarq maintains that
Intrado is inappropriately requesting access to Embarq’s ALI database as an unbundled
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network element. Embarq maintains that the obligation to unbundle its ALT database does
not apply in the situation where Intrado is the designated provider to a PSAP. The
obligation to provide unbundled access to the ALI database is, according to Embarg, a
“carrier facing” requirement that applies when Embarq is the designated provider to a
given PSAP. Embarq also maintains that the fact that Intrado is limiting its service to one
type of customer does not permit Intrado to use the requirements under Section 251(c) of
the Act to require Embarq to create an ALl database for it at a discounted rate (Embarq
Initial Br. at 9, Embarq Ex. 5 at 49).

Relative to Intrado’s request that Embarq make its ALI records available at
unbundled network element rates pursuant to Section 251(c) for incorporation into the ALI
database created and maintained by Intrado as the 9-1-1 service provider to the PSAP,
Embargq asserts that such a request should be denied (Embarq Ex. 5 at 58, 59). In support of
its position, Embarq points out that in the relevant scenario in which Intrado is serving the
PSAP, Embarq is not the database provider but, instead, is a contributor to Intrado’s
database, which is controlied by Intrado (Tr. I1I, 78). Based on this assertion, Embarq states
that the relevant ALI database is not an Embarq network element and, therefore, the
unbundling rules under Section 251(c) of the Act do not apply to Intrado’s request for
subscriber records (Embarq Reply Br. at 15, Embarq Ex. 5 at 49).

ISSUES 18-3 THROUGH 18-10 ARBITRATION AWARD

Issues 18-3 through 18-10, as presented in the Petition for Arbitration and in the Joint
Issues Matrix, identify the issue at hand as; “How the Parties will obtain access to each
other’s basic 9-1-1 and E9-1-1 databases.” However, the issue as presented in the parties’
positions as outlined in the Joint Issues Matrix, as well as each party’s testimony and briefs,
centers around whether the language covering the sharing and transmission of database
information is appropriate for consideration in this proceeding and whether the disputed
language should be considered pursuant to Section 251(a) or Section 251(c) of the Act.

As is discussed in the Commission’s Award for Issues 1 and 3, the Commission finds
that, for reasons of both administrative efficiency and matters of public interest, this
transaction should be covered by a single interconnection agreement incorporating both
Section 251(a) and Section 251(c) provisions. As also discussed at length in the
Commission’s Award for Issue 1, the question of whether a given transaction between the
parties falls under the duties imposed on both parties pursuant to Section 251(a) or upon
Embarq pursuant to Section 251(c) depends upon the nature of the individual transaction.
For the reasons noted above, the interconnection agreement should describe the complete
range of Section 251 transactions between the parties.

With respect to the issue of the accessibility of the ALI database, two pertinent issues
need to be addressed: (1) the creation of an ALI database by Intrado, and (2) the ongoing
maintenance of the database. The parties appear to be in agreement as to the mechanics of
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both processes. The fact that Intrado plans on building its own ALI database was confirmed
in the testimony of Intrado’s witness Spence-Lenss:

That AL] database would have to — the process that we go through, and I have
direct experience in this as a client of Intrado’s, is that they would take the
existing [Master Street Address Guide] MSAG and they would create a new
ALI database. It's almost an audit of the data to ensure accuracy. So we don't
take any existing databases. They would create a database because it's a new
client, and we feel that we owe them to create a new ALI database for that
particular PSAP and Intrado, Inc. that we would be using. We would need to
create a new ALI database for a new client (Tr. II, 110).

In addition, both parties obsetve that Intrado is dependent on Embarq, as well as other
providers, for the data needed o maintain an accurate and up-to-date ALI database, and
that the provision of this data is incumbent on all carriers, independent of ILEC unbundling
obligations (Tr. III, 76; Intrado Reply Br. at 10).

With regard to the provision of the entire ALI database, the Commissjon agrees with
Embarq, that its obligation to unbundle its ALI database under Section 251(c) does not
apply in the scenario in which Intrado is the designated provider to a PSAP. While the
Commission agrees with Embarq that the Section 251(¢)(3) obligation and the FCC’s current
requirement in 47 CFER. §51.321(f) to provide access to Embarq’s unbundled 9-1-1
databases applies where Embarq is the designated service provider to the PSAP, based on
the record, it does not appear that Intrado is requesting that Embarq supply its ALI
database as an unbundled network element.

Where Intrado is the designated service provider to the PSAP, Intrado agrees as
stated supra, that Embarg and other telephone companies will contribute their subscriber
information to Intrado so that it can build its own ALI database, which falls outside of
Embarq’s Section 251(c) obligations (Intrado Reply Br. at 10 citing Tr. II, 74). Embarq notes
this as well, stating that Intrado is “entirely dependent” on Embarq and other providers for
this data, but that it is not a Section 251(c) obligation (Embarq Initial Br. at 9; Tr. ITl, 76-78).

As noted supra, the parties appear to be in agreement as to the language under which
database access should be provided. In addition, while the parties argued in testimony and
on brief as to whether Section 251 (a) or {c) applies to such database access, the parties, in
actuality, do not appear to be in significant dispute, agreeing that the obligation to provide
service order data to build and/or maintain an ALI database is incumbent on all providers,
and lies outside of the ILECs” Section 251(c) obligations (Joint Issues Matrix at 28-36; Intrado
Reply Br. at 10 citing Tr, II, 74; Tr, III 76-78). The Commission therefore concludes that the
language proposed by Intrado for these issues, including the ongoing provision of
subscriber records by Embarq to Intrado, should be included in the resulting
interconnection agreement, pursuant to Section 251(a) of the Act.
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Issue 19: What Embarq will charge Intrado for interconnection and unbundled
network element access?

Intrado states that the rates that it has proposed for Embarqg to interconnect to its
network are similar to the entrance facility or port charges that Embarq assesses competitors
for interconnection to Embarq’s network. Therefore, Intrado submits that its proposed rates
should be adopted for inclusion in the interconnection agreement. According to Intrado
witness Hicks, there is no dispute between the parties with regard to the rates Intrado
would pay Embarq for unbundled network elements (Tr. II, 88).

Further, Intrado states that it has provided Embarq with rates for ports on Intrado’s
network (Intrado Ex. 4, TH-10} and points out that it does not charge for MSAG downloads
(Intrado Initial Br. at 59). Intrado opines that, based upon the testimony of Embarq’s
witness Maples, Embarq does not appear to have an issue with the proposed port rates
(Intrado Initial Br. at 59 citing Tr. 11T, 132). Intrado points out that Embarq's witness Maples
agrees that a competitor’s provision of E9-1-1 services requires interconnection to the public
switched telephone network (Intrado Initial Br. at 9; Tr, III, 74). Intrado explains that its
interest in this proceeding is to obtain unbundled network element loops for the purpose of
delivering traffic to the PSAP. Further, Intrado asserts that it will “meet the requirements
of the law” with regard to its requests for unbundied network elements (Intrado Reply Br.
at9).

Finally, to the extent that Embarq has attempted to raise 9-1-1 funding issues in the
context of this arbitration proceeding, Intrado submits that how each party recovers its costs
from its end users is not an issue for this case. Intrado states that the question of how 9-1-1
funding mechanisms will apply in a competitive 9-1-1 environment is an issue that is
beyond the scope of this proceeding {(Intrado Reply Br. at 24).

Embarq argues that its unbundled network element price list should only be applied
to unbundled network elements that Intrado is entitled to purchase under the
interconnection agreement (Embargq Initial Br. at 24). Embarq states that it does not believe
that Section 251(c) of the Act applies when Intrado is the designated provider to a PSAP
inasmuch as it is not required to make unbundled network elements available to Intrade
under this scenario (Embarq Initial Br. at 8). Embarq further argues that, to the extent that
Section 251(c) of the Act is applicable, Embarq is only required to make available existing
copper loops, DS1 loops, DS3 loops, DS1 and DS3 dedicated transport, and dark fiber to
meet the unbundling obligation consistent with the Act (Embarq Initial Br. at 8; Embarq
Reply Br. at 14; Embarq Ex. 5 at 58). Finally, Embarq questions the practicality of Intrado’s
request for unbundled network elements for the last mile connection to PSAPs. In support
of its position, Embarq points out that collocation at its end offices is a requirement for the
use of unbundled network elements. Therefore, Embarq submits that the facilities that it
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has offered Intrado pursuant to a commercial agreement are a more practical alternative
(Initial Br. at 8, 9; Embarq Ex. 5 at 61).

Embarq additionally argues that all of the setvices provided by Intrado are not
strictly telephone exchange services. Embarq states that while Intrado’s provision of
wireline 9-1-1 services may be considered as a telecommunication service, Intrado’s
provision of 9-1-1 terminations to IP-enabled services providers are information services, as
are database administration and management services. Embarq argues that Intrado is not
entitled to purchase unbundled network elements to either terminate caills from IP-enabled
providers to the PSAPs Intrado serves, or to handle IP-based database administration and
management services over those unbundled network elements (Embarq Reply Br. at 9).
Embarq also argues that under those instances where a PSAP implements IP customer
premise equipment, the service Intrado provides to that PSAP is not subject to the
Commission’s jurisdiction (Id. at 9, 10 citing Tr. Il at 22). Finally, Embarq argues that “the
facilities that are likefly] to comprise Intrado’s Next Generation 911 network are not
available as [unbundled network elements] UNEs under current law” (Embarq Reply Br. at
14, 15).

Embarq further goes on to discuss cost recovery under Ohio’s funding statutes.
Embarq points out that Section 4931.47, Revised Code, details how participating telephone
companies are to recover both their nonrecurring and their recurring costs for provision of
the services required to operate the 9-1-1 network. Embarq notes that if Intrado was
selected as the designated wireline E9-1-1 provider for a county, and that county amended
their plan to reflect that selection, Embarq would make the needed changes to its system
and would recover their costs in accordance with Section 4931.47, Revised Code (Initial Br.
at 25, Embarq Ex. 5 at 122, 123). Embarq notes that Intrado would be similarly entitled to
the cost recovery outlined in Ohio statutes. Therefore, Embarq concludes that it should not
be required to pay for services that Intrado provides to their PSAP end users (Initial Br. at
25, Embarq Ex. 5 at 123).

ISSUE 19 ARBITRATION AWARD

Issue 19, as presented in the Petition for Arbitration and in the Joint Issues Matrix,
identifies the issue at hand as; “What Embarq will charge Intrado for interconnection and
unbundled network element access?” However, the issue as presented in the parties’
testimony and briefs does not comport with that description of the issue. Instead, each
party has presented proposed pricing for various services that it will make available under
the interconnection agreement. There is no identified dispute with regard to the pricing per
se, as neither party has indicated that it takes issue with the rates proposed by the other.
Therefore, the Commission finds that the issue, as presented within the petition as Issue 19,
is moot. However, the question of Intrado’s request to purchase unbundled network
element loops under Section 251(c) of the Act in order to terminate traffic to their PSAP
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customers remains as the only pricing issue that has not been resolved by the Commission
elsewhere in this Award.

With regard to Intrado’s use of unbundled network loops to deliver traffic to a PSAP,
the Commission notes that Embarq's witness stated that “[ulnder current technology, it
would probably be appropriate” (Tr. II at 126). Additionally, while Embarq maintains that
only certain types of loops are available, and require collocation at Embarq’s end offices
(Initial Br. at 8, 9), Intrado asserts that it will be requesting unbundled network element
loops on a basis consistent with current law (Intrado Reply Br. at 9). The Commission
agrees with both parties that, pursuant to Section 251(c) of the Act, unbundled network
elements are available subject to certain limitations, and notes that these limitations are
found in the FCC’s rules (i.e., 47 C.F.R. §§51.301 - 51.321).

The disputed interconnection agreement currently before the Commission for
consideration is “based on current technology.” Therefore, the Commission need not
speculate as to whether some future technology, or future implementation of existing
technologies by PSAPs, will change the current interpretation of the Act. While Embarq is
correct in its assertion that, under current technologies, some of the traffic that would pass
over unbundled network element loops connecting to the PSAPs served by Intrado would
otherwise be classified as information services, the Commission notes that under the FCC’s
rules, “[a] telecommunication carrier that has interconnected or gained access under Section
251(a)(1), Section 251(c)(2), or Section 251(c)(3) of the Act, may offer information services
through the same arrangement, so long as it is offering telecommunications services
through the same arrangement as well” (47 C.F.R. §51.100[b}).

Therefore, the Commission finds that the request by Intrado to purchase unbundled
network element loops under Section 251(c) of the Act for delivery of traffic to PSAPs is
appropriate, subject to the limiting provisions contained in 47 C.F.R. §§51.307 - 51.311. The
parties are instructed to include in the interconnection agreement, all relevant prices for
services to be provided under the agreement, subject to the constraints set forth in Section
2.2 of the interconnection agreement discussed supra. With regard to the individual parties’
cost recovery from their respective customers, the Commission finds that the manner in
which the parties recover their 9-1-1 costs was not presented as an issue for this arbitration,
and is unrelated to the issue of what Embarq should charge Intrado for unbundied network
elements,

IV. OUISTANDING PROCEDURAL MATTERS

As noted supra, AT&T Ohio filed a reply brief in this matter on June 20, 2008. On
July 7, 2008, Intrado filed a motion to strike AT&T Ohio’s reply brief. In support of its
motion, Intrado asserts that the AT&T Ohio’s filing of its reply brief violates the
Commission’s procedural rules, the Commission’s arbitration rules, and the
Communications Act of 1934. Intrado emphasizes that AT&T Ohio has neither been
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granted “party” status pursuant to Rule 4901:1-1-10(A), O.A.C., nor has it requested such
status. To the extent that AT&T Ohio would seek intervention at this late date, Intrado
asserts that such an attempt would be untimely in accordance with Rule 4901:1-1-11(E),
Q.A.C., inasmuch as AT&T Ohio is only now attempting to interject itself in this hearing,
more than three weeks after the hearing has occurred. Further, Intrado contends that AT&T
Ohio has not demonstrated any extraordinary circumstances that would warrant its
intervention in this proceeding and that acceptance of AT&T Ohio’s reply brief would
prejudice Intrado due to the fact that there is no support for the factual and legal arguments
made by AT&T Ohio in either the petition or the corresponding response. Finally, Intrado
asserts that acceptance of AT&T Ohio’s reply brief would be a violation of both the Act and
the Commission’s own rules inasmuch as both limit the Commission’s consideration of
arbitration issues to those raised in the arbitration petition or the corresponding response
(Intrado Memorandum Contra at 1, 2 citing 47 U.S.C. 252[b]{4] and Rule 4901:1-7-09[B],
0.A.C). To the extent that AT&T OChio considers its filing to be an amicus brief, Intrado
highlights the fact that AT&T Ohio failed to seek leave to intervene and file its brief in a
manner similar to those scenarios addressed in AT&T Ohio’s cited cases (Reply
Memorandum at 1, 2).

In support of the filing of its reply brief, AT&T Ohio explains that a number of the
issues in this proceeding may be the same or overlap significantly with those in its pending
arbitration proceeding with Intrado. AT&T Ohio points cut that the instant case is a case of
first impression regarding interconnection issues between a competitive emergency services
telecommunications carrier and an incumbent local exchange company.

AT&T Ohio describes its filing as an amicus curige brief that is intended to provide an
additional perspective on some of the novel issues raised by Intrado in light of the fact that
they raise new questions that may also affect other arbitrations. The company asserts that it
merely seeks to comment on the issues as they have been framed by the parties and does
not seek to add new issues or change any of the existing issues. AT&T Ohio submits that
such briefs are not prohibited by the Commission’s rules and that the submission of its brief
is not inconsistent with the Commission ultimately basing its decision on the actual record
before it. AT&T Ohio contends that the Commission has accepted amicus briefs in past
proceedings, including other Section 252 arbitration proceedings (Memorandum Contra at
2). '

Upon a review of the arguments raised with respect to this issue, the Commission
finds that the Intrado’s motion to strike should be granted and AT&T Ohio’s reply brief
shall be stricken in its entirety and shall not be considered for the purposes of this
proceeding, In reaching this decision, the Commission agrees with Intrado’s contention
that at a minimum, AT&T Ohio was obligated to seck leave to file its reply brief,
alternatively, or should have filed intervention in a timely manner in order to have properly
protected its interests. To do otherwise, will result in the submission of late-filed arguments
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that may not provide any additional assistance to the Commission and, at the same time,
may prejudice existing parties to this proceeding,

It is, therefore,

ORDERED, That Intrado and Embarq incorporate the directives set forth in this
Arbitration Award within their final interconnection agreement. It is, further,

ORDERED, That, within 30 days of this Arbitration Award, Intrado and Embarq
shall docket their entire interconnection agreement for review by the Commission, in
accordance with the Rule 4901:1-7-09, O.A.C. If the parties are unable to agree upon an
entire interconnection agreement within this time frame, each party shall file for the
Commission to review its version of the language that should be used in a Commission-
approved interconnection agreement. Itis, further,

ORDERED, That within ten days of the filing of the interconnection agreement, any
party or other interested persons may file written comments supporting or opposing the
proposed interconnection agreement language and that any party or other interested
persons may file responses to comments within five days thereafter. It is, further,

ORDERED, That nothing in this Arbitration Award shall be binding upon this
Commission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That this Arbitration Award does not constitute state action for the
purpose of antitrust laws. It is not our intent to insulate any party to a contract from the
provisions of any state or federal law that prohibits restraint of trade. It is, further,

ORDERED, That this docket shall remain open until further order of the
Commission. Tt is, further,

'ORDERED, That a copy of this Arbitration Award be served upon Inirado, Embarg,
their respective counsel, and all interested persons of record.
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