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December 26, 2008

FILED ELECTR{)MCALLY
Ms. Anin Cole

Commission Clerk

Florida Public Service Commission
2540 Shumard Ozak Bivd.
Tallahassee, FL 32399:0850

Re:  Docket No. 070699-Th

Dear Ms. Cale;

- . v
EMBARQ
Embarg

Maiistop: FLTLHODIG2

1313 Blair Stone Rd

Taltahasses, 71 32301

embarg.com

Enclosed please find Embarq Florida, Inc.’s Response.in Opposition 1o Intrado
Communications Inc.’s Motion for Reconsideration in the above réferenced docket

matter.

Copies are being served on the parties in this docket pursuant to the attached certificate of

service.

1f you have any questions régarding this elécfronic filing, please do not hesitate to call me
at (850) 599-1560.

‘Susan S, .Maétérwn

Etictosure

DOCUMENT XUMETR-DATE

Susan 5. Masterton

SEMIIR COUNSEL
Voitg: (850} 5991560
Faw: laso) #1807

susan.masterton@embary.com

1 1897 DECS 3

rs
1

FPSC-COMMISSION CLERS



CERTIFICATE OF SERVICE
DOCKET NO. 070699-TP

I HEREBY CERTIFY that a true and correct capy of the foregoing was served by
regular U.S. Mail and electronic mail on this. 26" day of December, 2008 to the
following:

Florida Public Service Commission
Lee Eng Tan

2540 Shumard Oak Blvd.
”i‘ai!ahassez:, FL 32399-0850
ltan@psc.state. flus

Florida Public Service Commission

Division of Competitive Markets & Enforcement
Michael Barrett

2540 Shumard Ozk Blvd.

Tallahassee FL 32399 0850

hitrado Communications Inc,
Rebecca Ballesteros

1601 Dry Creek Drive
Longmont CO 8&503

Messer Law Firm
Floyd Self

2618 Centennial Place
Tallahassee, FL 32308
fselfi@dlawfla.com

Cahill Law Firm

Cheérie R. Kiger

Luke Nikas

Cahill Gorden & Reindel LLP
1990 K Street, N.W., Suite 950
Washington, DC 20006
ckiser@cgrde.com

fs/:Susan S. Masterton
Susan S. Masterton




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition by Intrado Communications, Inc. for Arbitration
of Certain Rates, Terms, and Conditions for Interconnection and
Related Arrangements with Embarq Florida, In¢., pursuant'to
Section 252(B) of the Communications Act of 1934,
as-Amended, and Section 364.162, F.S.

Docket No, 070699-TP

EMBARQ FLORIDA, INC.’S RESPONSE IN OPPOSITION
TO INTRADO COMMUNICATIONS, INC*S
MOTION FOR RECONSIDERATION

DOCUMENT KUMETR-[ATS
] 1897 0EC29 3
FPSC-COMMISSION CLERSA



11,

118

IV.

A;KC_UMENT“n-unn'..-'uuc..u.nn'uuu.uuuu'..'a. TSNP YT e ' vereyy _»......1-_3

Ac Il‘ltl‘ado’s Serviceis 1101 “telqphone exchange” u_p_nu.u':-_g‘-'-'_w-'"u-_wunu_n‘.n_-iogn.o,'t_nxa:-g_s!u/»nn'q 3

{. Definition of “telephone exchange” does not support reconsideration. ..o @

2. Advanced Services Order does not-support reconsideralion. ..o inceencins Y

3. DA Call Completion Order does not support PECONSIARPATON. oo eresrerscoreesssseeserisns O

4. State commission decisions are consistent with the Commission’s Order. .....cccoi. 10

3. Section 251(c) daes not apply to Intrado’s S1I/E9L service. ... i vueiirsviniin L1

B. Intrado is not precluded from competing under commercial arrangements ...... 12

C. Intrado did not pursue its state Iaw claims. ..veivonsisiim, S ermssarssiississ 14
CONCLUSIGN v S¥RTY udbersis T LT S PP ER TR I PE SO PP O breae iy . AREENR R TR PR r R Fedhvnbenyed ls
i DOCUMENT NUMEFR-CATE

| 1897 DEC293
FPSC-COMMISSIUN CLERY



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petitions by Intrado Communications, Inc. | DOCKET NO. 070699-TP
for arbitration of certain rates, terms, and-
conditions for interconnection and related
artangements. with Embarq Florida, Inc,
pursuant to Section 252(b) of the
Communications Act of 1934, as amended, and
Section 364.162, F.S. _ || Filed: December 26,2008

Embarq Florida, Inc. (“Embarg™), in accordance with Rule 25-22.060, F'_.;A.Cw,_ hereby
files its' Response in Opposition to the Motion for Reconsideration (“Motion™) .of Order Ne.
PSC-08-0799-FOF-TP (*Order”) filed by Intrado Communications, Inc. (“Intrado™ on
Decernber 18, 2008." Intrado has presented no valid grounds for the Commission to:reconsider
its Order and, therefore, Intrado’s Motion should be denied.

L INTRODUCTION

Intrade seeks reconsideration of the Commuission’s ruling that the 911/E911 services it
proposes to offer to Public Safety Answering Points (“PSAPs”).in Florida is not telephone.
exchange service and therefore is not subject to §251(c) of the Telecommunications Act. 2
Intrado. makes no new arguwments and offers no new evidence to support its request for
réconsideration, but merely reiterates the arguments in its Post-hearing Brief relating to ifs

interpretation of FCC precedent and its need for §251 interconnection in order to compete.

! Embarq has filed separately its Response in Opposition to Intrado’s Requesl far Oral Argument this sanje day.
Embarg’s Response was due withiti 7 days, or by December 25th. Since the i day was 2 holiday (i.c., Christmas
Day}, Embm:q s Responsé is dué on the at “theé end of thie niext day which is. not a Samurday, Sunday or legat
holiday” in accordance with Rule 28-106.103; F.A.C. Einbirq has filed  separately its Response in-Opposition to
1mrado s Request -for Oeal Argument this'same day:

147 U.S.C. §315] etseq.
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Intrado's Motion whd_li_y fails to meet the standard for reconsideration, that is, Intrado fails to
identify a point of fact or law that the Commission overlooked or failed to consider in reaching
its decision. In addition, Intrado is wrong in its interprétation of the relevant FCC precedent and
i$ wrong in its ‘assertion that it can only compete through interconnection arrangements ungder
§251(c). Intrado’s Motion provides no cognizable basis for the Commission to reconsider its
decision and should be denied.
1.  STANDARD FOR MOTION FOR RECONSIDERATION

As the Commission has recogrized consistently in its numerous rulings on Motions for
Reconsideration, the standard for granting reconsideration is that the Motion must identify a
point of fact or law that the Commission éverlooked or failed to consider in rendering its Order.
See, Stewart Bonded Warehouse v. Bevis, 294 S0. 24 315 (Fla. 1974); Diamoand Cab Co. v. King,
146 So. 2d 889 (Fla. 1962); Pingree v. Quaintance, 394 So. 2d 162 {Fla. 19 DCA 1981): The
Commiission has held that it is not a sufficient basis for 2 Motion for Reconsideration that the
Movant:merely believes that a mistake was made, nor is it appropriate-for the Movant to reargue
the same points of fact or law ti;at were considered in the original ruling. See, Stewart Bonded
Warehouse, 294 So. 2d at 317; State ex.rél. Jaytex Realty Co. v, Green, 105 So.2d 817 (Fla. 1¥
DCA 1958). |

Intrado’s Motion implies that because the Commission did not specifically discuss in the
Order -every piece of cvidence or every argument presented by Intrado, then it must have
overlooked this evidence or these arguments. More reasonably, the Commission considered all of
the-evidence offered by both parties in reaching its conclusions, but discussed only the evidence

and arguments most relevant to support its conclusion.” Of course, once the Commission reached

* See, Jaytex Realty at page 819, See, also, In re: Petition Jor waiver of carrier of last resort obligations for
multitenant property in Callier County kiiown-as Tréviso. Bay, by Embary Floridu, -Inc., Order No, PSC-07-0635-



the conclusion that §251(c) did not apply to Intcado’s 911/E911 service (as required to resolve
Issue 1) then it was unnecessary for the Commission to consider or discuss the remaining nine
issues regarding the applicability 0f'§251 to specific interconnection provisions.

Intrado’s'Motion for Reconsideration docs no more than reargne the positions it advanced
through its festimony and eévidence and the arguments in its Post-hearing Brief. In rendering its
decision the Commission fully considered and weighed the evidence and arguments presented by
both Intrado and Embarq. Therefore, Intrado’s Motion should be denied.

III. ARGUMENT
A, Intrado’s service is not “telephone exchiange”

Intrado makes no new arguments to suppott its pasition that.the Comrnission’s Order was
incorrect in ruling that Intradc’s service does not meét the definition of “telephone exchange
service” set forth in the Télecommunications Act. Rather, Intrado repeats the same arguments
that it made in its Post-hearing Brief, where Intrado relied extensively on the Advanced Services
Order’ and the DA Call Completion Oi'ders' to-support its position that its 911/E911 service to
PSAPs is telephone exchange service subject to interconnection tnder §251¢c). (See, e.g.; pages.
.10 and 13 of Intrado’s Post-hearing Brief) In fact; Intrado repeats many of the same arguments
it made in its ‘Post-hearing brief almost verbatim. Compare, for instance, the arguments on page 9
of Intrado’s Post-hearing Brief, regarding the relevance of the Advanced Services Order with
page 8 of its Motion, where Intrado discusses the Advanced Services Qrder to support its request

for Reconsideration. Again, compare the discussion of the DA Completion Order on page 10:0f

FOF-TL issued Aug: 3; 2007, at pagé 9, where the Commission denied a Motion for Recansideration, stating that
“wc considered, either explicitly or implicitly, each of the items on Embarq”s list...".

Y Deployment of Wireline Services Offering: Advanced Telecommunications Capabiﬁ{y, 15 FCC Red 385 (1999)
{*Advanced Services Qrder™).
* Provision of Directory Listing Information under the Telecommunications Act of 1934, as Amended, 16 FCC Red
2736 (2001) (“DA Call Completion Order™).



Intrado’s Post-hearing Brief with the same discussion on page 9 of Intrado’s Motion. And,
finally, compare the discussion of Intrado’s ability to “Hook flash™ calls on page 12 of its Post-
hearing Brief, with the same discussion o page 8 of its Motion.

In its Motion Intrado primarily relies on the Advanced Services Order and the DA Call
Completion Order (the same two orders that underlie similar arguments in Intrado’s Post-hearing
Brief), stating that the Commission overlooked factual evidence that was:presented in the case.
and that the Commission did not fully consider the services that Intrado intends to provide in.
Florida. Intrado focuses on the statutory definition of telephone exchange service, treating the
two parts of the definition separately and claiming that Intrado’s service mests both.” As
discussed in detail below, Intrado érrs in its interprefdation of the definition of “telephone
exchange service™ and these FCC orders.

1. The definition of “telephone exchange” does not support reconsideration.
The federal statutes define*“telephone exchange service” in47 U.8.C. §153 as follows:

(47) Telephone exchange service

The term “telephone exchange service” means (A) service within a
telephone exchange, or within a connected system of telephone exchanges
within the same exchange area operated to fumish to subsctibérs
intercommunicating service of the character ordinarily furnished by a
single cxchange, and which is covered by the exchiange service charge, or
(B) comparable service provided through a system of switches,
transmission equipment, or other facilities (or combination thereof) by

which a subscriber can originate and terminate a tclecommunications
service,

¢ In @ts Post-hearing Brief, Intrado itself appears 1o acknowledge that its:service does not meet paragraph A of the
definition of telephone exchange. On page 10, Intradd argues thar “the - ;provision of telephone exchange service is
not limited to services that niist be provided over the competitive carrier's exchange.”™ Citing to-the FCC’s Stevens
Report o Congress which discusses the defimmm of “telephone exchange“ and focuses on the mcanmg of‘
911 ne!work A8 mtercomaected to but separate ﬁmm, thc PS'I'N ** ‘MNow that the Cemmisslm has mj@cmd Imrado s
position thes it meets te definition of “telephéné exthange” under paragraph (B), Intrade should not be permitted 1o
retract its previous arguments atd seek to have the Commission find thal it meets the definilion of “elephone
exchange” under paragraph {A).



The definition of telephone exchange service was medified by the Telecommunications
Act of 1996 to add subparagraph f(B_)_, -which lists the characteristics of a service that would be
comparable to the orjginal definition included in subparagraph (A).” In the Advanced Services
Order, the FCC defined comparable to mean that “...the services retain the key characteristics
and qualities of the telephone exchange definition under subparagraph (A).”® For that reason the
FCC determined that siubparagraph (B) also encompassed the “intercommunication™
characteristic contained in subparagraph (A)7 Intrade’s petition incorrectly implies that the two
‘subparagraphs are different, when they are not, but simply amplify one anothér. This fact ‘is
significant in that it indicates that the definition of “intercommunication™ is essentially the same
as “origination and termination”.

According to the FCC, “intercommunication” refers {o a service that “permits a
commiunity-of interconnected customers to make calls to one another over a switched nietwork.™°
The FCC reiterated this concept in the DA Call Completion order at 17 by stating tha
mtercommunication allows customers to. make calls to one another. 'When customers call one:
another that means that customer A can call customer B and similarly customer B can call
customer A, which is origination and termination.

‘There is no dispute that Intrado intends to provide services to Public Safety Answering
Points (PSAPs) in Florida. Intrado witness Spence-Less filed [ntrade's Florida price list with her
direct testimony (Hearing Exhibit 17, Exhibit CSL-4 filed April 21, 2008) which was
subsequently revised (Hearing Exhibit 26, Exhibit CSL-4 filed July 8, 2008). The services were

discussed and désoribied at length throughout the proceeding. There should be no dispute that the

T In the Maner of Federal State Joint Board-6n Universal Sewvice, 13 FCC Red 1 1501 (1998) (“Stevens Repon™
31). _ _

 Advanced Services Order a1 430.

? Advanced Services Orderar 729 and Y30.

' Advanced Services Order at 923,



originator of a 9-1-1 call is the end user that dials 9-1-1. Intrado’s price list validates this when it
describes the E9-1-1 trunks that it provides as part of its service offering:

E9-1-1 Trunks

The trunks that connect from the end office serving the individual

telephone- that originates a 9-1-1 call to the E9-1-1 Selective Router.

(Exhibit CSL-4, 2nd Revised Sheet 12, Page 13 of 55) (Emphasis Added)

These end-user originated calls are terminated 1o PSAPs served by Intrado, which means
that Intrado’s services meet the terminating aspect of intercommunication. However, the:
_desgn'ptinn”of Intrado’s services in its tariff does not show that Intrado’s services ¢an be used to
originate.calls, because they cannot. It is this aspect of Intrado’s service 'in relation to the
statutory definition of telephone exchange service that the Commission-correctly addressed in its
Order, The Commission properly found that the services that Intrado provides do not give their
customers (PSAPs) the ability to otiginate ‘calls, that is, to “intercommunicate,” with the énd
users dialing 9-1-1.

Intrado states that it provides such intercommunication via its “hook flash” option. This
is a direct reference to the hanual transfer option that is contained in Intrado’s price list,

Manual Transfer

A PSAP call taker may transfer an incoming call manually by depressmg

the hook switch of the associsted telephone or the "add" bution on
approved Customer telephone systein, and dialing either an appropnate

seven or 10 digit telephone number: (Exhibit CSL-4, 3™ Revised Sheet 45,

Page 47 of 55)

This optional festure is listed in Intrado’s tariff along with two other transfér options,
Fixed Transfer and Seléctive Call Transfer. In each case these options allow the PSAP 1o take
the call originated by the 9-1-1 caller and forward it to another PSAP or Emergency Responder,

as necessary. The originating point.of the call is the end user makingthe:call and the terminating



point is not the intermediate connection provided by Intrado, but the ultimate terminating point,
be it another PSAP or Emergency Responder.

Some of these calls will be forwarded via inter-selective routing between PSAPs and
some will be forwarded over telephorne lines furnished to the PSAP by another LEC, not Intrado.
These lines will also be used to call the 9-1-1 call originstor back should the call be dropped.
This configuration.is apparent in Intrado’s Revised Price List.

5.2.3 Intelligent Emérgency Network Service is not intended as a total
replacement for the local telephone service of the various public safety
agencies which may participate in the use of this service. The Customer
must subscribe to additional local exchange services for purposes of
placing admiinistrative outgoing calls and for reeeiving other calls.
(Exhibit CSL-4, 1" Revised Sheet 49, Page 51 of 55)

5.2.9 The Customer must fuinish the Company its agreement to the
following terms and conditions.

D. That the Customer will subscribe to local exchange service at the PSAP

location, for administrative purposes, for placing outgoing culls, and for

receiving other calls. (Exhibit CSL-4, I Revised Sheet 50, Page 52 of 55)

(Emphasis Added)
This call transfer option does not equate to call erigination as included in the definition of
telephone exchange service, but is essentially the continuation of the same call.”
2. The Advanced Services Order does not support reconsideration,

The FCC determined in the Advanced Services Order that ILEC xDSL based services are
telephone exchange and subsequently ordered ILECs to unbundle those facilities.'> Intrado
argues that this proves that non-traditional services can be characterized as telephone exchange

services. (See, Intrado’s Motion at page 12) While thisimay be true,' the FCC did not determine

that xDSL based services were telephone exchange because they were non:traditional but

" See, Hearing Exhibit 8, Hicks Deposition at p. 67, where Mr. Hicks- clarifies that he is not saying that Intrado
“briginates” these calls but merely that these calls are “outgoing.™ This fact-does nat ¢hange the nature of the traffic;
that is, that it originates from the ¢nd user diafing 911.

2 Advanced Services Order at 18

¥ Advanced Services Order af 117,



because they provided the intercommunication that was essential and met the other criteria
contained in the statutory definition. As the FCC found, “Rather. the key criterion for
determining whether a service falls within the scope of the telephone exchange service definition
is whether it permits “intercommunication”, "

xDSL services allow the customer (the purchaser of the xDSL service) to “originate™
comimunications. These communications.can be in the form of queries to Internet websites, work
at home access to company networks, or placing a VoIP-call. xDSL services can also be used to
receive communications (“terminate’) initiated by other “callers”. Instant messaging services as
well as VOIP calls are exaimples of xDSL services that meet these criteria. Clearly, Intrado’s
911/E911 service does not.

Subsequent to the Advanced Services Order the FCC eliminated the ILEC obligation to
unbundle advanced services'”” and de-classified TLEC xDSL as telecommunications setvice in the
ILEC Broadband Order.'® In that decision the FCC determined that ILEC broadband Internet:
access. service, including its transmission component, is an information service and that the

transmission component’ {which is xDSL) is not a telécommunications ‘service.'’ The FCC

M Advanced Servxccs OIder at 426,
% In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Casriers;
Implementation of the Local C’ompemmn Provisions of the Telecommunications Act ‘of 1996, Deployment of
Wireline Services Offering Advanced Telecommunications Capability; Report and Order and Order on Remand and
Further Notice of Proposed Rulemaking in CC Docket No. 61:338: CC Docket No. 96:98: CC Dacket No. 98:147;
Rélease Number FCC 03-36; Refeaged August 21, 2003; 18 FCC Red 16978 (" "TRO"}
' In the Matters of Appropriate Framework for Brogdhand Access 1o the Tteiner over Wireling Facifities;
Universal Service Obligations of Broadband ‘Providers; Review of Regulatory Requirements for Incumbent LEC
Broadband Felecommuinications.. Serwces, Computer 11l Further Remand Proceedings: Bell Operating Company
Provision of Enhanced Seivices; 1998 Biennial Regulafory Review. .- Review of Computer-Ill and ONA Safeguards
and Requirements; Conditional Petition of the Verizon Telephone Companies for Forbeardnce Under 47 US.C. §
160(c) with Regard to Broadbemid Services Provided Via Fiber-to the Premises; Petition of the Verizon Telgphone
Companies for Detlaratory Ruling or, Aliernatively, for Imterim Waiver with Rc,gﬁrd to Broudband Services
Provided Via Fiber io the Premises; Consumer Protection in the Broadband Era; CC Docket No. 02-33; CC Docket
No. 01-337; CC.Docket Nos. 95-20, 98-10; WC Docket No. 04-242; 'WC. Docket No: 05—771 First Report-and
Order and Noftice of Proposed Rulemaking; Released September 23,:2005; 20 FCC Red 14853 (*ILEC Broedband
Order™).
" {LEC Broadband Order at {5,



reiterated that information services and ielecommunication services were mutually exclusive,
even though information services are provided via telecommunications, noting that it had not
been entirely consistent on the matter.”® This issue is relevant given the confusing discussion of
information services in the Advanced Services Order and the fact that the statutory definition of
telephone exchange service -explicitly refers to the origination and termination of a
telecommunication’s service, therefore excluding information services. Importantly, today’s:
xDSL services offered by ILECs such as Embarq do not qualifyas telephone exchange services.
3. The D4 Call Completion Order does not support reconsideration.

In the DA Call Completion Order the issue addressed by the FCC was whetlier or not
competing directory -assistance providers should get access-to LEC locatl directory assistance
databases. ‘The FCC found that some DA call completion services did qualify as telephone
exchange service but not all, an important. distinction which Intrado failed to address in its.
Motion. The FCC found that in order for the:call completion service to be classified as telephone

exchange service the DA provider had to complete the call on its own facilities and niot merely

hand the call off for completion.'” The FCC also found that the DA provider had to charge the'
caller for.completing that call.* Intrado’s services do not meet those two criteria.

When end users originate a call to-a DA provider, they ask for the telephone number of
the party that they want to call, If the DA provider offers call completion the DA provider offers
to complete the call for the end user and charges the end user for that call completion service.
When an end user dials 9-1-1 and is connected to. a PSAP and the PSAP forwards that call to
another PSAP or an Emergency Responder, neither the PSAP nor Intrado bills the end user for

completing that call. Unlike the call completion found by the FCC to be telephone exchange

"I EC Broadband Order at foomotes 32 and 328.
DA Call Completion Order at 915 ard §22.
MDA Call Completion Order.at §22.



service, Intrado’s 911/E911 service does not meet the “chafge™ requirement included in the
definition of telephone exchange service. While Intrado inay “charge” the PSAP for the call
forwarding capability, that ismot the same as the end user charge contemplated by the FCC in the
an DA Call Completion Order.

Furthermore, Inttado does not complete these forwarded calls over-its own facilities but,
in fact, hands them off for completion, thus failing to meet the other key requirement, This is
when the 91-1-1 call is forwarded over telephone lines secured from another local exchange
provider.

4. Recent siate commission decisions are consistent with the Commission s Order.

In an attempt to further support its position regarding the nature of its 911/E911 service,
Intrado discussed 1o the decisions of two other state. Commission decisions that Intrado says
found that its services were, indeed, telephone exchange. These decisions were issued in 2001,
which- appears to predate Intrado’s 9117E911 service to PSAPs which is the subject of this
arbitration. Far more relevant to the Commission's Order in'this arbitration are the very recent
decisions by two other Commission’s that are consistent with the Commission’s ruling that
§251(c) does not apply to Intrado’s 911/E911 service,*!

In a similar arbitration between Embarq and Intrado in Ohio, the Ohio Commission found
that §251(a), and not §251(c), -appﬁ_e{s; when Intrado is the 911 service provider and when Intrado.

and Embarg each serve a différent PSAP and transfer calls between each other.” The Otio

1 Of course, other state commission decigions age niot binding on this Commission in any.event, though:they may be
imstructive,

2 In the Matter of the Petition of Intrado Comnnumications, Inc. for Arbitration. of- Interconnection, Rates, Terms,
and Conditions and Relgied Avrangements with Utiited Telephone Company of Ohio dba Embarg: and United
Telephone Company. of indiana dbi Embarg, Pursuant to Seciton 252(b) of the Felecommunications Act of 1998,
Case No, 07-1 216—TP-ARB Arbitrition - Awand issued Sept. 24, 2008, (Ghie- Arbitration Award} at page 8.
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Commission subsequently upheld its original decision that §251(c) does not apply to Intrado’s
911/E911 service in its Entry ruling on Intrado’s Request for Rehearing, >

In. an arbitration between Intrado and Verizon in West Virginia, the West Virginia
Commission reached a similar conclusion™ Tn denving Intrado’s reguest that Verizon
interconnect with Intrado under §251(c) the Arbitration Award found that-§251(c) does not apply.
to Inttado’s request for interconnection when Intrado is the 911/E911 service providerto a PSAP
because “Verizon cannot be required to interconnect on Intrado’s network, as there is no legal
requirement for them to do so. s
3. Section 231(c) does not apply to Intrado’'s 911/E911 service.

The Commission’s determination that Intrado’s service does not meet the definition of
“telephone exchange” traffi¢ because it cannot be-used to originate a- call is a sufficient basis,
standing alone, for the Commission’s finding that §251(c} does not -'ap;ply. to the interconnection
Intrado is requesting with Embarq. Nevertheless, in its testimony and Post-hearing Brief Embarg
enumerated several additional characteristics of Intrado’s 911/E911. service that -support (hat
conclusion as well. As stated in Embarg”s: Post-hearing Brief: and recognized by the Commission
in its Order:

Embarq believes that these 9117E911 emergency services are not local
telephone exchange services, but rather are unique services that do not fall
into the categories contemplated under section 251(c) of the Act
Embarq’s position is based on the unique characteristics of 911 service,

enumerated by Embarq’s witness James M. Maples in his direct testimony.
These characteristics include: 1) the requirements of federal law that all

= » Ohia Arbitration Award, Enny on Rehearinig, issued Dec. 10, 2008,

* Iirade Communications, ic: and Verizon West. P’;rginm. Ine,, Petition for Arbitration, Case No. 08-0298-T-PC,
Arbitration Award, entered Nov. 14, 2008 (“WVA Arbitration Award™). The Arbitrator’s décision was affirmed by
the ‘West Virginia Commission on Dee: 16, 2008.

B WA Asbitration’ Award at page 15. While the panies agreed not 6 argué specifically the issue of whether a
251(e) agreement is appropriate ‘for Intiada’s service to PSAPs, the Arbitrator noted thal “A fair readmg of the
applicable provisions of the Telecommenigation’Act 6f 1996.and the FCC's rules promuigated'in résponse-to TA‘?G
would indicate that. Intrado’s right 1o mqucst iritereoninection: solsly for the: provision oF 9TVED LT servicd putsuant
to Seciion 251(c) may be questionable.”” WVA Arbitration Award at page 10.
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.
‘voice-providers must provide end user access to 911 service; 2) the FCC's
description of the Wireline E911 Network as “separate from™ the Public
Switched Telephone Network (“PSTN"); 3) the exclusive nature of the
service, once the PSAP chooses a Wireline E911 Network provider; 4) the
one-way nature of the traffic, i.e., it flows only from the end user who
dials 911 to the PSAP who will pmrwde the 911 service; 4) the fact that
911 traffic is jurisdictionally agnostic; 5) the fact that intercarrier
compensation does not apply to 911 service; and 6) the funding of
911/E911 services and the Wireline E911 Network through end user
surcharges. (See, Embarq’s Post-hearing Brief page 4, footnotes ormitted;

Order at page 2).

In addition, as Embarg previously argued in its testimeny and Brief, the specific
interconnection arrangements. requested by Intrado are not governed by §251(c). Intrado is
requesting. that Embarq establish a point of interconnection (POIY on its network (i.e., at
Intrado’s selective router) for temiination of Embarq’s end user 911 calls 1o PSAPs served by
Intrado. However, as Embarq argued in its Post-hearing Brief, §251(¢) applies to interconnection
by a competitive carrier within an ILEC’s, i.e,, Embarg’s, network, Interconnection on a
comipeting carrier’s network, such as Intrado is requesting, is governed by §251(a). (See,
Embarq’s Post-hearing Brief at pages 13-17.)

B. Intrado is not precluded from competing under commercial afrangements

Like Intrado’s reargument that its 911/EO11 setvice is teleplione exchange ‘service,
Intrado’s reiteration of its claim that it canriot compete without an interconnection agreement
in its Post-hearing Brief. (Sée, Intrado’s Post-hearing Brief at pages 3 and 6-8) Contrary to
Intrado’s assertions; the Commission did not fail to consider Intrado’s arguments on this point,
rather the Commission rejected Intrado’s position in favor of Embarg’s countervailing

argaments. Intrado’s proffer of the:confracts.it has now entered into with PSAPs alse raises no

new evidence. Embarq presented evidence regarding Intrado’s relationships with PSAPs in

12



Embarq’s territory at the hearing. (Hearing Transeript at 177; Hearing Exhibit 50) The fact that
Intrado has now formally entered into contracts with PSAPs does riothing to alter the evidence
on which the Commission based its decision and provides no grounds for reconsideration.”®

The issue of whether interconneetion under §251(c) is the only viable method for Intrado
o enter the competitive 911 market was fully addressed by both parties in their pre-filed
testimonies and briefs. As Embarq previously has stated, it is willing and able to m‘.ake:tﬁe':
interconnection services Intrado has requested available under a commercial arrangement. In
fact, Embarg has entered into just such an arrangement with a competitive 911 provider in
Exhibit No. 43.)

Tn addition, as stated in pre-filed testimony, the Maples Deposition, at the hearing and its
Post-hearing Brief, Embarq has voluntarily agreed to the majority of the terms Intrade has
requested in the context of a commercial agreement. _Spac_aiﬁcai]:y_, Embarg has agreed to 1)
establish points of interconnection on Intrado’s network (lssue 3); 2) provide direct end office
trunking where end offices are served by a single Intrado-served PSAP {Issue 2); 3) riot charge for
the use of Embarq’s selective router to route Embarq’s end user 911 calls to an Intrado-served
PSAP in split wire centers (Issue 2); and 4).establish trunks for inter-selective routinig (Issue 4). In.
addition, the only dispute related to several other terms proposed by Intrado was whether a 251(c) or
a commercial agreement is appropriate. These otherwise undisputed terms include ntrado’s.

ordering processes {Issue 5) and access to Intrado’s databases (Issue 6).7

* Iitrado does nét 1dcnufy the PSAPs with whichit has entered into.contracts fo provide its 911/E911 service, so it
15 not evident from Intrads’s Motion: whether these contracts are even: fagmally relevant to Intrado’s interconneciion.
wﬂh Embarg.

T Clearly, the téstimony afid cvidénce in the record show that’ Embarg has:not “vebuffed” Intrado’s. request for
interconnegtion as Intrado alleges at page 13 .of its Motign. Tt is also tlear that the commergisl agreement’ terms
proposed by Embarq are not “draconian”ds Intrado asseris at ‘page 14 of its Motion.
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Intrado is flatly wrong in stating at page 18 of its. Motion that there is no evidence to
support the Commission’s “suggestion” that Intrado can gain the interconnection it needs to
compete through a commercial arrangement with Embarq. To the contrary, Embarg produced
copious evidence demonstrating that a commercial arrangemcntr is réadily available and provides
a viable mec¢hanism for Intrado to compete to provide services to PSAPs in Florida,
€C..  Intrado did not pursue its state law claims

Intrado argues in its Motion that the ‘Commission etred in not considering Intrado’s
request for interconnection separately under ss. 364.16, 364.161 and 364.162, F.S.,
notwithstanding the Commission’s determination that §251(c) of the Télecommunications Act
does not apply to Intrado’s 91 1/E911 ‘services. However, as Embarg argued in its Motion to
Dismiss (subsequently withdrawn after the parties reached agreement on the issues to be
arbitrated), at no time during Intrado’s ‘negotiations with Embarg did Intrado state or even
suggest that it intended. the negotiations to be governed by the negotiation and arbitration
provisions of -ss. 364,16, 364.161 and 364.162. Rather, all of Intrade’s communications with
and 252 of the federal Act. (See, Embarg’s Motion to Dismiss, filed on December 17, 2007, at
page 6).

In addition, while Intrado’s initial Petition may have appeared fo rely on state law, as
well as federal law, to support its interconnection request, Intrado did not propose separately. any
issucs related to this claim or separately pursue this claim in its pre-filed testimony or Post-

hearing Brief. *® Intrado cannot now, through a Motion for Reconsideration, essentially request

® Qeotion 364.162, F.$., has been cited in previous arbitration decisions to support the Commission’s state law
authority to resolve arbitration disputes under the Télecommunications Acl. See, ¢.g., /n re: Pefition by Florida
Digital’ Network, Inc. for arbitpation: of certain terms and conditions of propesed infereonnéction and resale
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that the Commission start over and re-insert issues and arguments related to the applicability and
meaning of the state statutes into the arbitration.
IV.  CONCLUSION

Tntrado does not raise any poirit of fact or law that the Commission overlooked or failed
to consider in determining that Intrado’s 911/E911 service to PSAPs is not “felephone exch-ange‘”"
service. The Commission’s determination that the interconnection arrangements Intrado is
requesting should be-established in a commercial agreement is fully consistent with Act and the
FCC decisions interpreting the Act (as well as the recent decisions of the Ohio and West Virginia
commissions), and is fully supported by the. evidence-and argisments in the record, In addition,
the record elearly shows that Embarq is ready and able to enter into a commercial agreement
with Intrado that will provide a viable mechanism for Intrado to compete to provide its 911/E911.
service to PSAPs in Florida. Finally, Intrado cannot now go back and attempt to arbitrate its
claims separately under state law, when it did not raise these issnes separately at the procedurally
appropriate time during the arbitration or address them in its testimony and briefs.

WHEREFORE,; for the reasons set forth in this Reésponse, the Commission should deny

Intrado’s Request for Reconsideration.

agreement with BeliSouth: Felécommunicaiions, Inc. under the Tz!écbmaﬁfcaziém‘.Act'vfi'996“,' Order No. PSC:03-
D690-FOF-TP, '
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‘Respectfully submitted this 26™ day of December 2008.

/s/ Susan. §. Masterton
Susan'S. Masterton, Esq.
P.O.Box 2214
1313 Blair Stone Road
Tallahassee, FL 32301
(850) 599-1560 (Phone)

(850) 878-0777 (Fax)
susan.masterton@embarg.com

COUNSEL FOR EMBARQ FLORIDA, INC.
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