
February 2,2009 

VIA HAND DELIVERY 

Ms. Ann Cole, Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee. FL 32399-0850 

Re: Petition for waiver of Rule 25-1 7.250(1) and (2)(a), F.A.C., which requires Progress 
Energy Florida to have a standard offer contract open until a request for proposal is 
issued for same avoided unit in standard offer contract, andfor approval of standard 
offer contract; Docket No. 080501-EQ 

Dear Ms. Cole: 

Please find enclosed for filing on behalf of Progress Energy Florida, Inc. (“PEP) the 
original and seven (7) copies of the direct testimony of David W. Gammon in the above 
referenced docket. 

Thank you for your assistance in this matter. Should you have any questions, please feel 
free to call me at (727) 820-51 84. 

Sincerely, uw 
T. Bumen 
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DOCKET NO. 080501-EQ 

FILED: February 2,2009 

DIRECT TESTIMONY OF 
DAVID W. GAMMON 

ON BEHALF OF 
PROGRESS ENERGY FLORIDA, INC. 

R. ALEXANDER GLENN 
JOHN T. BURNETT 
PROGRESS ENERGY SERVICE 
COMPANY, LLC 

P.O. Box 14042 
St. Petersburg, Florida 33733 
Telephone: (727) 820-5587 
Facsimile: (727) 820-5519 
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I. INTRODUCTION, QUALIFICATIONS AND PURPOSE 

Q. 

A. 

Please state your name and business address. 

My name is David W. Gammon. 

Petersburg, Florida 33733. 

My business address is P.O. Box 14042, St. 

Q. 

A. 

By whom are you employed and in what capacity? 

I am employed by Progress Energy Florida, Inc. (“PEF” or “the Company”) as a 

Senior Power Delivery Specialist. 

Q. 

A. 

What are your job responsibilities? 

I am currently employed as a Senior Power Delivery Specialist for PEF. This position 

has responsibility for cogeneration contracts and renewable energy contracts. In this 

position, I have responsibility for PEF’s Qualifymg Facility (“QF”) power purchases, 

including the development of Standard Offer Contracts. My responsibilities further 

include administering long-term QF contracts, negotiating extensions, resolving 

disputes, and administering payments to cogeneration and renewable suppliers. 

Q. 

A. 

Please describe your educational background and professional experience. 

I received a Bachelor of Science in Engineering degree from the University of Central 

Florida in 1980 and a Master of Business Administration from the University of 

22 South Florida in 2001. I am a registered Professional Engineer in the State of Florida. 
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My employment with Progress Energy FloriddFlorida Power Corporation has 

been related to QF purchases since 1991. Prior to this position, I have had other 

positions at Florida Power Corporation including Project Engineer in Energy 

Management Resources and Project Engineer in Relay Design. My employment with 

Florida Power Corporation began in 1977. 

What is the purpose of your testimony? 

The purpose of my testimony is to address the structure and history of PEF’s Standard 

Offer Contracts for QF and Renewable Energy Producers (“Renewables”). I also 

explain why certain terms and conditions are included in PEF’s current Standard 

Offer Contract. 

Please summarize your testimony. 

PEF is required by law to have a Standard Offer Contract available for QFs and 

Renewables. A QF or a Renewable can accept PEF’s Standard Offer Contract 

without any negotiation, and PEF is compelled to abide by the terms and conditions 

of that contract for any and all counterparties who wish to agree to sell power under 

it. While almost all QFs and Renewables elect to enter into a negotiated power 

purchase contract with PEF instead of utilizing PEF’s Standard Offer Contract, the 

Standard Offer Contract provides a comprehensive baseline of acceptable terms and 

conditions for energy providers to use in their negotiations with PEF, and PEF has 

had excellent success in obtaining power purchase agreements with QFs and 
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10 Q. Are you sponsoring your testimony with any exhibits? 

Renewables by using its Standard Offer Contract as a “first draft” against which 

negotiated contracts are developed. 

PEF has made a number of changes to its Standard Offer Contract in order to 

comply with rule changes and to incorporate feedback that PEF has received from 

QFs and Renewables including PCS Phosphate. By making these changes, PEF has 

developed a Standard Offer Contract that both promotes Renewables to engage into 

negotiations with PEF and that strikes a balance between the interests of PEF and its 

customers and such energy producers. 

11 A. Yes, I am sponsoring the following exhibits: 
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18 11. OVERVIEW 
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Exhibit No. - (DWG-1) - Protest of PCS Phosphat*White Springs (Dkt# 070235) 

Exhibit No. - (DWG-2) -Direct testimony of David Gammon (Dkt# 070235) 

Exhibit No. - (DWG-3) - Direct testimony of Martin J. Marz on behalf of PCS 

Phosphate - White Springs (Dkt# 070235) 

Exhibit No. - (DWG-4) - Rebuttal testimony of David Gammon (Dkt# 070235) 
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20 Q. 

21 Docket No, 080501-EQ. 

22 A. 

23 

Please provide an overview of what actions were taken prior to, and including, 

Pursuant to Rule 25-17. 250(1) and (2)(a), F.A.C., PEF filed its standard offer 

contract for approval by the Commission on April 2, 2007 which established Docket 
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No. 070235-EQ. The Commission approved PEF’s standard offer contract at the May 

22,2007 Agenda Conference. Order No. PSC-07-0493-TRF-EQ was issued on June 

11, 2007 approving PEF’s standard offer contract and associated tariffs. On July 2, 

2007, White Springs Agricultural Chemicals, Inc. (“PCS Phosphate - White 

Springs”), a customer located in PEF’s service temtory, protested Order No. PSC-07- 

0493-TRF-EQ stating PEF’s standard offer contract was understated, unnecessarily 

complicated and contains unnecessary and burdensome requirements (See Exhibit No. 

- (D WG-I), Pages 4-1 6). A hearing was scheduled for April 10,2008. PEF filed 

its direct testimony of David Gammon on January 14, 2008 (See Exhibit No. - 

(DWG-2)). PCS Phosphate - White Springs filed their testimony of Martin J. Marz 

on February 18,2008 recommending changes to PEF’s Standard Offer Contract (See 

Exhibit No. - (DWG-3)). On March 10,2008, PEF filed its rebuttal testimony (See 

Exhibit No. - (DWG-4)). Since a new standard offer contract was being filed on 

April 1, 2008, PCS Phosphate - White Springs filed a Motion for Continuance on 

March 21, 2008 until new standard offer was filed. As a result, the April 10, 2008 

hearing was canceled. 

On April 1 ,  2008, PEF filed its standard offer contract creating Docket No. 

080187-EQ. The Commission was scheduled to vote on PEF’s SOC at the July 29, 

2008 Agenda Conference. PEF diligently worked to create a standard offer contract 

that incorporated some of PCS Phosphate concerns addressed in their original protest 

(See Exhibit No. - (DWG-I)) and on July 15, 2008 PEF filed a revised standard 

offer contract creating Docket No. 080501-EQ. PEF requested that no action be 

taken on Docket No. 0801 87-EQ, but instead asked the Commission to take action on 
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Docket No. 080501-EQ. On July 23, 2008 PEF filed a Notice of Withdrawal of its 

standard offer contract filed in Docket No. 080187-EQ. Order No. PSC-08-0695- 

FOF-EQ was issued on October 20, 2008 acknowledging PEF’s Notice of 

Withdrawal and closing Docket No. 080187-EQ. 

The standard offer contract filed in Docket No. 080501-EQ was approved by 

the Commission at the September 29,2008 Agenda. PCS Phosphate - White Springs 

filed a protest on November 13, 2008 seeking a final resolution concerning, in 

their view, unreasonable non-price terms and conditions that continue to be 

reflected in PEF’s standard offer contract. 

STANDARD OFFER CONTRACTS, RULES AND TARIFFS 

Please briefly give an explanation of what a Standard Offer Contract is and the 

history of the development of Standard Offer Contracts. 

Standard Offer Contracts were developed pursuant to the Public Utility Regulatory 

Policy Act (“PUWA”), which was passed by Congress in 1978. Utilities in Florida 

have had Standard Offer Contracts approved by the Florida Public Service 

Commission (“FPSC” or “Commission”) in effect since 1984, offering the same 

contract terms to any and all suppliers, although different terms can be developed 

through negotiation. 

Because the Standard Offer Contract is offered to all renewable suppliers, its 

terms must be broad enough to cover all possible circumstances. The particular 

contractual needs of a specific type of supplier, such as a solar supplier, may be 
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different than the contractual needs of another supplier, such as a biomass facility, but 

the Standard Offer Contract must be available to all suppliers regardless of the 

resource used. The fact that different types of suppliers may benefit from different 

terms is the reason that the terms and conditions in a Standard Offer Contract have to 

be broad-based and comprehensive. 

Can you also provide a brief history of the development of the rules governing 

Standard Offer Contracts for Renewable Generation? 

The rules regarding Standard Offer Contracts have been in place since 1984. As the 

rules have evolved and changed over time, the Commission has given careful 

consideration to the development of contractual terms to balance the needs of 

suppliers and utility customers. Accordingly, the rules have been amended several 

times. Most recently, the Standard Offer Contract rules were amended in 2006 to 

specifically address renewable energy generation. All of the rule changes were made 

according to the rulemaking procedures in place at the time, and comments from all 

interested parties were solicited, heard and thoughtfully evaluated by the 

Commission. 

You mentioned a rule change in 2006 regarding renewable energy. 

particular aspects of the Commission’s rules promote renewable generation? 

There are numerous provisions of the Commission’s rules that promote renewable 

generation. They include: 

What 

Removing the previous cap limiting Renewables to 80 MW or less. 
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Requiring updated Standard Offer Contracts be filed by each utility each year by 

April 1. 

Requiring a separate Standard Offer Contract for each technology type identified 

in the utility’s Ten Year Site Plan (“TYSP”). 

Requiring that a Standard Offer Contract be continuously available to 

Renewables. 

Providing the Renewable the option to choose the term of the Standard Offer 

Contract between ten years and the economic life of the avoided unit. 

Allowing a portion of the energy payment under a Standard Offer Contract to be 

fixed. 

Removing subscription limits in the Standard Offer Contract. 

Requiring a provision in the Standard Offer Contract to reopen the contract in the 

event of changes in environmental and governmental regulations. 

Requiring that Renewable Energy Credits (“RECs”) remain the exclusive 

property of the Renewable. 

Requiring prior approval by the Commission before equity adjustments for 

imputed debt can be made to a utility’s avoided cost. 

Providing for dispute resolution between a Renewable and a utility. 

Q. What changes did PEF make in its tariff to comply with the FPSC’s 2006 rule 

revisions? 

In order to comply with the rule changes and in response to comments received 

during recent contract negotiations with Renewables, numerous changes were made 

A. 

I 
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to PEF’s Standard Offer Contract. PEF’s Standard Offer Contract now includes the 

following: 

The Standard Offer Contract is based on the next avoidable fossil fueled generating 

unit identified in PEF’s TYSP, as required by Rule 25-17.250(1), F.A.C., which is 

currently a combined cycle unit. 

The Standard Offer Contract is available to both Renewables and QFs less than 

100 kW, as provided by Rule 25-17.250(1), F.A.C. 

The Standard Offer Contract is offered on a continuous basis, as required by 

Section 366.91, F.S., and Rule 25-17.250(2), F.A.C. 

The Standard Offer Contract allows a Renewable or QF to choose any contract 

term from 10 years up to 25 years, which is the projected life of the avoided unit, 

as required by Section 366.91, F.S., and Rule 25-17.250(3), F.A.C. 

The Standard Offer Contract includes normal payments, early payments, levelized 

payments, and early levelized payments, as required by Rule 25-17.250(4) and (6), 

F.A.C. 

The Standard Offer Contract contains no preset subscription limits for the purchase 

of capacity and energy from Renewables, as required by Rule 25-17.260, F.A.C. 

The Standard Offer Contract contains a provision to reopen the contract based on 

changes resulting from new environmental or regulatory requirements that affect 

the utility’s full avoided costs of the unit on which the contract is based, as 

required by Rule 25-17.270, F.A.C. 
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The maximum number of capacity tests specified in the Standard Offer Contract is 

reduced from six times per year to two times per year. 

Other than the changes listed above, is the Standard Offer Contract 

substantially the same as previously-approved versions? 

Yes. Although there were other changes made to PEF’s 2007 Standard Offer 

Contract, in addition to those described above, including grammatical changes, 

capitalization of defined terms, renumbering of sections, and the like, the bulk of the 

Standard Offer Contract has remained unchanged since it was last reviewed and 

approved by the Commission in 2003. 

In 2008, additional changes were made to the Standard Offer Contract based 

upon suggestions from PCS Phosphate. These changes are: 

Specifymg a minimum of 10 days notice before a Committed Capacity Test is 

required. 

Specifymg a minimum of 7 business days notice before an examination of the 

books and records of the counterparty. Such inspections also must be performed 

on a normal business day. The right of inspection of books and records has been 

changed to apply to both parties. 

The Force Majeure definition has been changed to exclude PEF’s loss of markets, 

PEF’s inability to use or resell the capacity and energy, or the renewable’s 

inability to sell the capacity and energy at a greater price. The need to 

“conclusively” demonstrate that the event was not foreseeable has been changed 

to “reasonably” demonstrate. 
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Q. 

A. 

Q. 

A. 

Allow the renewable supplier’s discretion as to the form and substance of 

documentation for some of the Conditions Precedent. 

Changed the requirement for planned outage notices from a detailed plan to a 

good faith estimate. 

Changed the assignment language from “PEF’s sole discretion” to “may not be 

unreasonably withheld”. 

One of the requirements of Rule 25-17.250, F.A.C., is that the utility make 

separate Standard Offer Contracts available for each type fossil-fueled 

generating unit in that utility’s TYSP. Has PEF done that? 

Yes .  PEF’s 2008 TYSP contained four proposed generating units. Of those four 

units, the Bartow Repowering was already under construction, making it ineligible for 

a Standard Offer Contract. Two other proposed generating units are nuclear facilities, 

and they are also ineligible for a Standard Offer Contract. The remaining eligible 

generating unit is a combined cycle unit. In compliance with Commission rule, PEF’s 

filed a Standard Offer Contract is based on that unit. Subsequent to the that filing, 

PEF issued a RPF for its combined cycle unit and PEF asked for a rule waiver to 

retain that combined cycle unit as the avoided unit until another qualifylng unit 

appears in PEF’s TYSP. 

Has the FPSC approved PEP’S TYSP on which the Standard Offer Contracts in 

this case are based? 

Yes. PEF’s TYSP was approved by the Commission on December 1,2008. 
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SPECIFIC PROVISIONS OF THE STANDARD OFFER CONTRACT 

Payments 

How are “avoided costs” derived for both energy and capacity payments in 

PEF’s Standard Offer Contract? 

The “avoided costs” for capacity are calculated using the data from the TYSP and in 

accordance with the formula in Rule 25-17.0832(6), F.A.C. The formula in Rule 25- 

17.0832(6), F.A.C., utilizes the value of deferral method to determine the capacity 

cost. Simply stated, the value of deferral method determines the savings produced by 

deferring the construction of generation. 

The avoided energy cost is determined in accordance with Rule 25- 

17.0832(5), F.A.C., which states that the avoided energy cost is determined using the 

heat rate of the avoided unit when the avoided unit would have operated; and, when 

the avoided unit would not have operated, the avoided energy cost is equal to the as- 

available rate. For purposes of the Standard Offer Contract, it is assumed that the 

avoided unit would operate in any hour when the as-available rate is greater than the 

energy cost calculated using the heat rate of the avoided unit. Therefore, the energy 

payment rate is determined hourly by comparing the as-available rate to the energy 

cost using the avoided unit heat rate and then using the lower of those two values. 

This methodology to determine the hourly rate has been used in Standard Offer 

Contracts for a number of years. 
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Q. 

A. 

Q. 

A. 

The as-available energy cost is PEF’s marginal cost of energy before the sale 

of interchange energy and is calculated in accordance with Rule 25-17.0825, F.A.C., 

and PEF’s Rate Schedule COG-1. 

Does PEF’s Standard Offer Contract include a provision requiring a renewable 

energy generator to maintain a 69% or greater capacity factor in order to 

qualify for a capacity payment and a 89% capacity factor or greater in order to 

qualify for the full capacity payment? 

Yes. 

Why is it appropriate to require a renewable generator to maintain a 89% or 

greater capacity factor to qualify for the full capacity payment? 

It is appropriate to require a Renewable to maintain a 89% capacity factor to qualify 

for the full capacity payment because 89% is the projected availability of the avoided 

unit. Under the Standard Offer Contract, the supplier has the right to deliver to PEF 

whenever it chooses. To ensure that PEF’s customers receive the capacity that they 

are paying for and have contracted to receive, the Standard Offer Contract must 

require the supplier to deliver to PEF at the same capacity factor during the on-peak 

hours (89%) that the avoided unit would deliver. Said another way, the Standard 

Offer Contract requires the supplier to be available 89% of the on-peak hours. 

Q. Why is the specified capacity factor included in PEF’s Standard Offer Contract? 
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The specified capacity factor ensures that PEF’s customers are receiving equivalent 

capacity compared to the avoided unit and are therefore receiving what they are 

paying for. In addition, the specified capacity factor ensures that PEF can count on 

the Standard Offer Contract to meet its capacity and reserve margin requirements. 

Right of Inspection 

PEF’s Standard Offer Contract includes a provision granting PEF a right to 

inspect a renewable generator’s facility and books. Why is this provision 

included? 

A right to inspection provision is included because it assures PEF has the ability to 

inspect a facility and/or its books to determine a supplier’s compliance with the terms 

of the Standard Offer Contract, if PEF has reason to believe that the supplier may not 

be complying with the contract. For instance, if a renewable supplier has contracted 

to use biomass as its fuel to qualify as a renewable generator, but PEF has reason to 

believe that it may be using only natural gas, then an inspection andor review of the 

facility and its books would verify the type of fuel that was being consumed. The 

intention of this provision is not for PEF to be a nuisance or hindrance to a facility by 

repeatedly and unreasonably inspecting a facility and/or its books, but for PEF to 

have the ability to inspect when necessary. This has been a requirement in previous 

versions of PEF’s approved Standard Offer Contract. 

Conditions Precedent 
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Does PEF’s Standard Offer Contract include a provision outlining conditions 

precedent for a renewable energy generator to meet? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

A provision regarding conditions precedent is included in the Standard Offer Contract 

to provide protection to PEF’s customers. Most facilities that enter into a QF or 

renewable contract with PEF are new facilities. The conditions precedent section 

provides milestones that the supplier must meet to ensure that the project continues to 

move forward and that the facility will be on-line when expected. In other words, the 

conditions precedent section gives PEF assurances that a project will stay on course 

for successful completion, and it gives PEF advance notice that it may need to make 

other plans to secure replacement capacity to meet customer demand if a counterparty 

cannot comply with those conditions. 

Renewable Enerw Credits 

Does PEF’s Standard Offer Contract include a provision specifying that PEF 

has the right of first refusal to purchase any RECs? 

Yes, as have previous versions of PEF’s approved Standard Offer Contract. 

Could a renewable generator negotiate a different arrangement regarding 

RECS? 
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Yes. As with most provisions of the Standard Offer Contract, the supplier has the 

right to negotiate different terms than those contained in the Standard Offer Contract. 

PEF has done so a number of times, most recently in its contracts with the Florida 

Biomass Group, Biomass Gas and Electric and Horizon Energy. 

Use of InterruDtibk Standby Service for Start-up 

PEF’s Standard Offer Contract includes a provision restricting the use of a 

renewable energy generator’s ability to use interruptible stand-by service tariffs. 

Why is this provision included? 

This provision is part of PEF’s Standard Offer Contract to ensure that the supplier’s 

generation is available when it is needed most. If the generating unit was off-line 

when PEF interrupted its interruptible customers, then the generating unit could not 

retum to service because it would not have power from PEF. The standby service 

purchased must be firm stand-by service to assure there is power available to start the 

unit. This has been a requirement in previously-approved versions of PEF’s Standard 

Offer Contract. 

Committed Capacitv Test Results 

Does PEF’s Standard Offer Contract include a provision requiring that a 

renewable energy generator demonstrate that it can deliver at least 100% of 

Committed Capacity? 

Yes. 
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Why is this provision included in PEF’s Standard Offer Contract? 

This provision is included simply to ensure that PEF’s customers receive the capacity 

that they have contracted to purchase. If a contract is for 100 MW, but the facility can 

only reliably deliver 90 MW, then PEF’s customers are being short-changed. This 

provision has been included in previously-approved versions of PEF’s Standard Offer 

Contract. 

Test Period 

Does PEF’s Standard Offer Contract include a provision setting the test period 

to establish a facility’s capacity? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 

This provision is included to ensure that PEF’s customers receive all the capacity that 

they have contracted to purchase. Under the provisions of the Standard Offer 

Contract, the supplier selects a time when it will perform a Committed Capacity Test. 

During that period, the supplier is to run the facility consistent with industry standards 

without exceeding its design parameters, and supplying the normal station service 

load. The capacity of the facility is the minimum hourly net output of the facility. 

Although this has been a requirement in previously-approved versions of PEF’s 

Standard Offer Contract, as I have previously explained, PEF has lowered the number 

of tests PEF can request in a year from six to two, in response to suggestions from 

Renewables. 

16 



1 

2 Q- 

3 

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 Q. 

13 

14 

15 A. 

16 

17 

18 

19 

20 

21 

22 

23 

Detailed Annual Plan 

PEF’s Standard Offer Contract includes a provision requiring that a renewable 

energy facility prepare a detailed plan of the electricity to be generated and 

delivered to PEF. Why is this provision included? 

The Standard Offer Contract requires the supplier to provide an estimate of its 

deliveries to PEF. These estimates are required so that PEF can coordinate the 

planned outages of the supplier with the outages of its own facilities and the other 

facilities under contract with PEF. This has been a requirement in previously- 

approved versions of PEF’s Standard Offer Contract. 

Total Electrical Output 

PEF’s Standard Offer Contract includes a provision requiring a renewable 

energy facility to provide its “total electrical output” to PEF. Why is this 

provision included? 

In the event the supplier is selling its output to PEF and another party, contract 

provisions to accommodate partial deliveries to both parties would need to be 

negotiated. These types of negotiations are unique to each facility, exist with multiple 

purchasers, and are outside of the scope of the Standard Offer Contract. Such 

provisions would be handled through a negotiated contract. This provision requiring 

“total electric output” has been included in previously-approved versions of PEF’s 

Standard Offer Contract. 
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Operatine Personnel 

Does PEF’s Standard Offer Contract include a provision requiring that a 

renewable energy facility have operating personnel on duty 24 hours a day, 

seven days a week? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

The Standard Offer Contract is a firm contract, so the facility needs to have operating 

personnel on duty 24 hours a day, seven days a week to comply with the requests of 

PEF’s generation dispatcher. Personnel must be available to respond to requests to 

reduce output or alter the power factor to maintain system reliability. In rare cases, 

the unit may need to be taken off-line to prevent overloads to the transmission 

system, or be brought on-line, if possible, to address local or system-wide reliability 

issues. A similar requirement has been included in previously-approved versions of 

PEF’s Standard Offer Contract. 

Three Day Fuel Supply 

Does PEF’s Standard Offer Contract include a provision requiring a three day 

supply of fuel? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 
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This provision is included because it helps to ensure that during an extreme operating 

event, such as a cold snap or after a natural disaster such as a humcane, the supplier 

will be able to continue operating for 72 hours. Just as with other generating plants, 

Renewables should he required to maintain a fuel inventory to assure availability of 

the unit if for some reason the fuel supply is interrupted. Accordingly, this 

requirement has been included in previously-approved versions of PEF’s Standard 

Offer Contract. 

What if a facility does not store its fuel on site, such as wind or solar power? 

If a facility uses a fuel that cannot be stored, such as wind, then this provision 

obviously would not apply. If such a facility wished to utilize PEF’s Standard Offer 

Contract with the exception of this provision, the simple solution would be to simply 

delete this section and enter into an otherwise identical negotiated contract with PEF. 

Performance Security 

PEF’s Standard Offer Contract includes a provision setting performance 

security. Why is this provision included? 

Performance securities are typically found in all firm energy and capacity contracts 

and have been included in approved Standard Offer Contracts for many years. They 

are used to help ensure that if a supplier can no longer meet its obligations under the 

contract, then the purchaser has funds available to cover a portion of the replacement 

cost of energy. The performance security typically does not cover all the costs of the 

replacement energy, but it does offset some of the costs that are otherwise bome by 
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PEF’s customers. These provisions are important to appropriately shift some of the 

risk of default away from PEF’s customers and to the party that is not meeting its 

obligations under a purchase power contract. 

Termination Fee and Insurance 

Does PEF’s Standard Offer Contract include provisions setting a termination fee 

and requiring insurance? 

Yes. 

Why are these provisions included in PEF’s Standard Offer Contract? 

Both of these provisions are required by Commission rule. The termination fee is 

required by Rule 25-17.0832(4)(e)lO, F.A.C. The termination fee is designed to 

ensure the repayment of capacity payments to the extent that the capacity payments 

made to the supplier exceed the capacity that has been delivered. For example, early 

capacity payments, as defined in applicable rules, are capacity payments made before 

the in-service date of the avoided unit. In this example, those payments made before 

the avoided unit’s in-service date must be secured to ensure that if the supplier does 

not operate for the term of the contract, PEF’s customers are refunded the payments 

for the capacity that they did not receive. A termination fee has always been a part of 

the Standard Offer Contract. The insurance provision is required by Rule 25- 

17.087(5)(c), F.A.C., and helps to protect the utility and its customers from liability 

claims resulting from the operations of the supplier. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Default 

PEF’s Standard Offer Contract includes a provision listing events of default. 

Can you explain the purpose of this provision? 

Like all contracts for capacity and energy, the Standard Offer Contract contains a 

listing of events of default so that the parties know the circumstances under which the 

contract can be terminated for non-performance. These provisions are basic to any 

purchase power contract that I have ever seen and have been a requirement in 

previously-approved versions of PEF’s Standard Offer Contract. 

Force Maieure 

Does PEF’s Standard Offer Contract include a provision setting forth force 

majeure terms? 

Yes. 

Why is this provi! ClUl I PEF’s Stani Offer Contract? 

Force Majeure sections have always been included in PEF’s Standard Offer 

Contracts and every other power purchase agreement that I have seen. These 

provisions define the responsibilities of the parties in the event that something outside 

the control of the parties makes one party unable to perform its obligations under the 

contract. Theforce majeure language is designed to limit damages for such an event 

outside the control of the parties but also to limit the financial exposure of PEF’s 

customers. 
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Representations and Warranties 

Does PEF’s Standard Offer Contract include a provision requiring the 

renewable energy generator make representations, warranties or covenants? 

Yes. 

Why is this provision a part of PEF’s Standard Offer Contract? 

This provision is a standard contract term that helps ensure that the supplier entering 

into the Standard Offer Contract can do so legally, is responsible for its compliance 

with environmental laws, has any governmental approvals required, and so forth. 

These kinds of provisions have been contained in previously-approved versions of 

PEF’s Standard Offer Contract. 

Assimment 

PEF’s Standard Offer Contract includes a provision prohibiting assignment 

without approval from PEF. Why is this provision included? 

A provision prohibiting assignment without approval is included because it is not 

uncommon for a contract to be sold and assigned, possibly numerous times. The 

requirement for PEF’s approval of any such assignments ensures that PEF can assess 

the purchasing party’s ability to perform under the contract. This, of course, allows 

PEF to mitigate some degree of risk that would otherwise be bome by its customers. 

This provision has been a part of previously-approved versions of PEF’s Standard 

Offer Contract. 
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Record Retention 

Does PEF’s Standard Offer Contract include a provision specifying that the 

renewable energy facility must retain its performance records for five years? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 

This provision is included so that in the event that a dispute arises regarding the 

operation of the supplier, the supplier’s records will be available for five years. PEF 

retains these records for a minimum of five years as well. Record retention has been a 

requirement in previously-approved versions of PEF’s Standard Offer Contract and 

has allowed PEF to successllly resolve would-be disputes with counterparties in the 

past. 

FINANCING 

Does PEF’s Standard Offer Contract permit the fmancing of renewable energy 

projects? 

Yes. Most renewable energy projects require financing, and PEF’s current Standard 

Offer Contract does more than ever to help projects obtain financing. Typically, the 

issue with financing is the certainty of the payment stream to the power generator. To 

address this issue, the capacity payments in the current Standard Offer Contract can 

be front-end loaded to help with financing and a portion of the energy payment can be 

fixed as well. 
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Q. Have any generators signed a Standard Offer Contract with PEF in the past 

three years? 

No, but this is not surprising. Given the fact that power producers almost always 

have unique projects, circumstances, and needs, some modifications, even if minor in 

nature, usually have to be made to PEF’s Standard Offer Contract, which will result 

in a negotiated contract. In 2008, PEF entered into contract with Vision Power that 

contains only minimal changes from the Standard Offer Contract but is still 

considered a negotiated contract. 

A. 

Q. Have any generators signed significant negotiated contracts with PEF in the past 

three years? 

Yes. In 2006, PEF entered into a negotiated contract for 116.6 MW with the Florida 

Biomass Energy Group LLC, in 2007 PEF entered into two negotiated contracts with 

Biomass Gas & Electric for 75 MW each, in 2008 PEF entered into a contract with 

A. 

Horizon energy for up to 60 MW and in 2008 PEF entered into a contract with Vision 

Power for 40 MW. These contracts show that while PEF’s Standard Offer Contract 

provides a good baseline of acceptable terms and conditions for energy producers to 

work with, negotiated contracts best address the unique concems of renewable 

suppliers. Thus, the combination of PEF’s Standard Offer Contract and the ability for 

energy producers to negotiate contracts against that Standard Offer Contract advances 

and promotes the use of renewable energy in PEF’s service territory 

VI. PCS PHOSPHATE’S CONCERNS OF PEF’s STANDARD OFFER CONTRACT 
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Q. 

A. 

Q. 

A. 

Have you reviewed the testimony and exhibits filed in Docket No. 070235-EQ by 

Martin Marz, the witness testifying for White Springs Agricultural Chemicals, 

Inc., d/b/a/ PCS Phosphate - White Springs (“PCS ”)? 

Yes, I have. While PEF does not know for sure what challenges PCS will raise in this 

docket, it is logical to assume that PCS will raise many, if not all of the issues they 

raised in Docket No. 070235-EQ. Therefore, I have addressed those challenges in my 

testimony in this docket below. 

Did you agree with Mr. Marz’s prior testimony? 

No, I do not. The theme of Mr. Man’s prior testimony that PEF’s Standard Offer 

Contract does not encourage renewable energy development and his characterization 

of PEF’s Standard Offer Contract as an “industry-type” contract that two parties can 

choose to utilize if it fits their needs are simply not true, as explained in detail below. 

PEF’s Standard Offer Contracts are contracts that are mandated and pre-approved by 

the Public Service Commission (“PSC”). PEF is required to accept a signed Standard 

Offer Contract from a counterparty without any negotiation, unless it can be shown 

that the supplier is not financially or technically viable; or, it is unlikely that the 

committed capacity and energy would be available by the date specified in the 

Standard Offer Contract. In contrast, an industry-type contract, as suggested by Mr. 

Man, provides a forum for mutual negotiation where two parties can agree upon a 

contract that fits their needs. Either party can decide that part of the industry-type 

contract may not work for them and negotiate changes Mr. Marz’s suggestion that 

PEF’s Standard Offer Contract should be a “one size tits all” document without 
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regard for the fact that PEF must accept it without negotiation is both impractical and 

unrealistic. 

Do you agree with Mr. Marz prior assertion that PEF’s Standard Offer 

Contract does not encourage the development of renewable energy? 

No, I do not. Mr. Marz has a fundamental misconception regarding the Standard 

Offer Contract. It is not a form contract with fill-in-the-blanks. Instead, it is a firm 

offer that PEF and its customers are obligated to make available, to enter into without 

negotiations, and to make payments under. As such, it is necessary that the Standard 

Offer Contract -both as a whole and within its specific provisions - be prepared in 

such a way as to protect PEF’s customers. With this understanding, and 

acknowledging that the PSC has recognized these protections as appropriate for 

PEF’s customers, the provisions of the Standard Offer Contract are reasonable. 

Further, because the Standard Offer Contract is offered to all renewable 

producers with a broad range of sizes, fuel types, types of generation, geographical 

location, and performance characteristics, its terms must be broad enough to cover all 

possible circumstances; thus, some of its provisions may be inappropriate for a 

particular project or type of supplier and may require revision to meet a specific 

supplier’s needs. PEF’s Standard Offer Contract provides a good baseline of 

acceptable terms and conditions for energy producers to work with, and, if necessary, 

to revise in order to address the unique concerns of renewable suppliers. In PEF’s 

recent experiences with Florida Biomass Group, LLC, Biomass Gas & Electric and 

Horizon Energy, changes to the Standard Offer Contract were successfully negotiated 
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to accommodate the unique nature of these projects. In addition, the Commission 

recently approved the Vision Power contract which contained minimal changes from 

the Standard Offer Contract. In summary, Mr. Marz’s theoretical contentions that 

PEF’s Standard Offer Contract somehow inhibits renewable energy contracts are 

belied by actual fact and experience. 

PRICE TERMS 

Explain how PCS Phosphate is mistaken in previously alleging that PEF’s 

required availability factor of 71% is inconsistent with the avoided unit and with 

the operation of PEF’s existing combined cycle units. 

The mistake can be seen in Mr. Marz’s understanding of the purpose of a capacity 

payment. In his prior testimony, Mr. Marz states that in his understanding, a capacity 

payment is “simply a payment made to reserve the right to call upon a particular asset 

to provide the payer with service when required.” That is not correct with respect to 

this Standard Offer Contract; nor is it correct with respect to most qualifylng facilities 

(“QFs”) or renewable energy contracts in Florida. The Standard Offer Contract can 

be characterized as a “must-take’’ contract. That is, PEF does not have the right to 

call on the capacity in a Standard Offer Contract when PEF chooses. Rather, PEF 

“must-take” and pay for energy and capacity whenever the renewable facility is 

generating. But, in order to be eligible for capacity payments, the renewable 

generator must be available to provide generating capacity in a manner similar to the 

capacity that would he available from the avoided unit. The availability factor of the 
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2007 avoided unit was 91% of all hours and so that is the capacity factor required for 

the renewable generator to receive the full capacity payment. The capacity payment 

is reduced if the availability of the renewable generator is less than 91% but at least 

71%. If the capacity factor is less than 71%, then the renewable supplier is not really 

providing the capacity necessary to avoid the unit and therefore should not receive a 

capacity payment. 

Mr. Marz’s comment that the availability factors are unreasonable in light of 

the capacity factors of PEF’s existing combined cycle units is also misplaced. The 

generation in PEF’s fleet is dispatchable, whereas the generation provided under a 

Standard Offer Contract is not. PEF has the ability to start or stop its various 

generating units depending on PEF’s system economics and reliability criteria. This 

“dispatchability” accounts for the weighted average capacity factor of the existing 

combined cycle units being less than 91% and for the capacity factor of the avoided 

unit being less than 91%. The avoided unit will be available for dispatch 91% of all 

hours, but for economic and reliability reasons maybe dispatched less often. PEF 

could have chosen to require the renewable supplier to have the same capacity factor 

as the avoided unit, but the renewable supplier would have been required to be 

dispatchable. That is, the renewable energy supplier would have been required to start 

or stop generating depending upon PEF’s system economics and reliability criteria. 

Furthermore, once the renewable energy supplier was dispatched on, it may have 

been required to vary its output to match PEF’s changing load. PEF felt that it would 

be much easier for the renewable energy supplier to simply operate whenever it 

could. This can seen by the fact that PEF has entered into well over twenty (20) QF or 
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renewable contracts since the late 1980’s and all have required capacity factors based 

upon the projected availability of the avoided unit, and nearly all have required 

capacity factors between 80% and 93%. This includes the recent contracts with 

Florida Biomass Group LLC, Biomass Gas & Electric, Horizon Energy and Vision 

Power. It should be noted that the 2008 Standard Offer Contract requires a capacity of 

89% in accordance to the currently anticipated availability of the avoided combined 

cycle unit. 

Do you have any comments regarding PCS Phosphate’s position that a 

renewable energy producer should be entitled to a full capacity payment if it 

achieves an availability factor no less than the availability factor of the avoided 

unit? 

Yes. I agree that a renewable energy producer should be entitled to a full capacity 

payment when it achieves an availability factor equivalent to that of the avoided unit. 

In 2007, the avoided unit’s projected availability is 91%, so since the Standard Offer 

Contract is not dispatchable and it is therefore presumed that the renewable energy 

supplier will deliver to PEF whenever it is available to operate, this is the level a 

renewable energy producer must achieve to receive a full capacity payment. This 

presumption that the renewable energy supplier will deliver to PEF whenever it is 

able to operate is meant to encourage renewables by eliminating the need to dispatch 

their output thereby reducing their operational requirements. 

NON-PRICE TERMS 
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A. Renewable Energy Credits (“RECs”) 

Mr. Marz previously alleged that PEF’s Standard Offer Contract provision 6.2 

specifying that PEF has the right of first refusal to purchase RECs and setting a 

price floor is unreasonable and should be deleted. Do you agree? 

No, I do not. This provision simply allows PEF the right to purchase the RECs and to 

pay what anyone else would pay. It should be immaterial to the renewable generator 

to whom the RECs are sold if a fair market price is paid by the purchaser. Rule 25- 

17.280, F.A.C., does not preclude a Standard Offer Contract from containing a 

provision granting a utility the right of first refusal. In fact, at the January 9, 2007, 

Agenda Conference at which the rule was adopted, PSC staff stated that utilities could 

include a right of first refusal provision in the Standard Offer Contract. Further, it 

just seems reasonable that if PEF’s ratepayers are paying a renewable supplier for its 

energy and capacity, then they should also have the right to purchase renewable 

attributes at a market price rather than possibly being forced to purchase renewable 

attributes elsewhere, possibly out of state. I would note Section 6.2, found on Sheet 

No. 9.417 of the Standard Offer Contract, requires PEF to respond to a bona fide offer 

for the purchase of the RECs within 30 days so if PEF does not choose to purchase 

the RECs, the renewable generator or QF can sell to another party. Finally, the 

renewable energy producer can negotiate different terms than those contained in the 

Standard Offer Contract. PEF has done so a number of times, most recently in its 

contracts with the Florida Biomass Group, Biomass Gas & Electric, Horizon Energy. 
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B. Capacity Test Periods 

Please explain how PCS Phosphate is in error in alleging that the capacity 

testing provisions are predicated upon a combined cycle unit and ignore the 

distinctive features and requirements of renewable energy producers. 

In order for PEF to avoid constructing a generating facility, it has to know that the 

replacement capacity can reliably be expected to replace that generating facility. A 

requirement that the replacement capacity be able to operate reliably over a 24 hour 

period is a reasonable test and is actually less than the reliability testing that would be 

required of the avoided unit. If a supplier cannot meet this requirement then it is not 

avoiding a combined cycle unit and should not be paid as if it was avoiding the unit. 

Mr. Marz previously suggested that Section 8.2 be revised to make the 

Committed Capacity Test results based on the manufacturer’s recommendations 

for testing the facility or other agreed-upon procedures, to require results be 

adjusted to reference environmental conditions and to delete the requirement for 

a 24 consecutive hour test period and uses PEF’s agreement with Vandolah as an 

example. How do you respond? 

Again, Mr. Marz misunderstands the purpose of the Standard Offer Contract and the 

basis on which capacity payments are made. The Standard Offer is a firm offer that 

PEF and its customers are obligated to take without revision or negotiation and 

which, accordingly, must be constituted to protected PEF’s customers. The Standard 

Offer Contract “avoids” a combined cycle unit and the capacity to be provided under 
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the contract should be able to operate in a similar manner as the combined cycle unit 

would. 

Mr. Marz erroneously makes comparisons to “tolling agreements” such as 

PEF’s Vandolah Agreement. In a tolling agreement, the purchaser provides the fuel 

and dispatches the facility to operate when needed for system reliability or when it is 

economically justified. The Vandolah Agreement is fundamentally a different type of 

agreement that was negotiated with compromises on many terms. It is unreasonable 

to pick and choose terms from the Vandolah Agreement and conclude that PEF 

should be amenable to these same terms in all Standard Offer Contracts. 

Please comment on Mr. Marz’s previously suggested revisions to Section 7.4 to 

give 10 business days notice of a capacity test, that the test be done only once per 

year, and that PEF pay for the test energy generated during the test. 

The 70 day notice seems reasonable and has been included in the current Standard 

Offer Contract. Regarding the number of tests per year, it should be noted that PEF 

has already lowered the requirement from six times per year to two times per year. 

Two tests per year is reasonable and necessary. If PEF has some reason to believe 

that a supplier cannot reliably delivery energy, PEF must not be required to wait up to 

12 more months to ask for a test, which is necessary to ensure that PEF’s ratepayers 

are not paying for capacity that is not being provided. Finally, as seen on Sheet No. 

9.456 of the Standard Offer Contract, PEF would already be obligated to pay for the 

test energy generated during the test since the Standard Offer Contract provides for 
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energy payments for any energy received from the supplier before or after the 

Avoided Unit In-Service Date. 

C. Right of Inspection 

Mr. Marz’s prior testimony alleges that the right of inspection provision is not 

limited and that inspection could occur at any time, day or night, and that notice 

is needed so that appropriate personnel can escort inspectors for safety and 

liability reasons. Exhibit MJM-1 indicates that the provision should be deleted 

and replaced with a new paragraph in Section 20. Explain the purpose behind 

this provision and whether you agree with revising it. 

While I do not agree with deleting the provision on page 15 of Exhibit MJM-1 and 

replacing it wholesale with the suggested paragraph, some revision of the existing 

provision, incorporating some elements of Mr. Marz’s suggested language on page 41 

of Exhibit MJM-1 is acceptable. The intention of this provision is not and has never 

been for PEF to be a nuisance or hindrance to a facility by repeatedly and 

unreasonably inspecting a facility andor its books, or to inspect in the middle of the 

night or during other periods when a renewable energy producer representative would 

he unavailable. The intention is simply for PEF to have the ability to inspect when 

necessary. Accordingly, a revision to allow PEF inspection of a renewable energy 

producer’s books and/or facility upon seven (7) days notice and during normal 

business hours is now included in PEF’s current Standard Offer Contract. 

GENERAL TERMS AND CONDITIONS 
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On page 18 of Mr. Marz’s previous testimony, he argues that many provisions of 

the Standard Offer Contract are “one-sided,” giving PEF a particular right 

without providing the renewable generator with a reciprocal right or imposing 

an obligation on the provider without imposing a reciprocal obligation on PEF. 

How do you respond to this argument? 

Mr. Marz himself acknowledges that there are times when it is appropriate to provide 

one party with a right or obligation and not the other, and the purpose of the Standard 

Offer Contract and the circumstances under which it is made constitutes one of those 

times. First, this is a purchase contract under which the supplier must build, operate 

and interconnect a generating facility, while the buyer pays for the delivered capacity 

and energy. Moreover, the utility is subject to the PSC’s regulatory authority and is 

required by law and regulations to purchase this capacity and energy pursuant to the 

contract. 

Unlike the utility, the renewable generator is not subject to the pervasive 

jurisdiction of the PSC, so performance under the contract must be ensured by 

contract provisions such as completion security, conditions precedent, 

creditworthiness, and representations and warranties. 

Finally, Mr. Marz’s many references to the Edison Electric Institute Master 

Power Purchase and Sale Agreement, the North American Energy Standards Board 

Base Contract for the Sale and Purchase of Natural Gas and the International Swaps 

and Derivatives Association’s ISDA Master Agreement are inapplicable. As 

explained previously, these are not examples of firm offer contracts that must be 
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Q. 

A. 

Q. 

A. 

accepted by PEF without further negotiations. Therefore, the terms contained in these 

agreements are irrelevant. 

A. Performance Security 

Mr. Marz suggested that Section 11.1 of the Standard Offer Contract, 

Completion Performance Security, be revised to require collateral upon 

satisfaction of the Conditions Precedent and until completion of the facility and 

demonstration that it can deliver the amount of capacity and energy specified. 

What is currently required and do you agree with this revision? 

The Standard Offer Contract requires the security be obtained simultaneous with the 

execution of the Standard Offer Contract and maintained throughout the term of the 

contract. Performance securities are needed throughout the term of the contract, 

beginning at its execution, to help ensure that if a supplier can no longer meet its 

obligations under the contract, then the utility has funds available to cover a portion 

of the replacement cost of energy needed to serve PEF customers. Without these 

provisions, the entire risk of default would be borne by PEF’s customers, rather than 

by the party that is not meeting its obligations under a purchase power contract. 

Therefore, I do not agree with this revision. 

Please explain what would happen if, as PCS Phosphate has suggested, the 

performance security was “associated with the expected level of loss.” 

Typically, the required performance security amount does not cover all the costs of 

the replacement energy, but merely offsets some of the costs that are otherwise bome 
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by PEF’s customers. If the performance security truly covered the expected level of 

loss, as PCS Phosphate suggests, the amounts specified in PEF’s Standard Offer 

Contract would have to be significantly increased. The magnitude of the required 

increase could be very large. For instance, if a renewable supplier signed a Standard 

Offer Contract for 100 MW with a 25 year term and then defaulted in contract-year 4, 

PEF would have to purchase and/or build 100 MW of capacity to provide energy for 

the remaining 21 years to replace the energy not delivered by the renewable supplier. 

Further, even if only the replacement cost is considered until another facility could be 

built, the security amount would have to be much larger. 

B. 

Mr. Marz previously suggested adding a new section entitled “creditworthiness” 

after Section 11, which would require both parties to maintain acceptable 

creditworthiness or provide performance assurance. Is this new section 

desirable? 

No, this new section is neither necessary nor desirable. Creditworthiness is relevant 

to the issue of a party’s ability to perform under the contract, which for PEF means 

the ability to pay for the capacity and energy delivered. PEF’s ability to pay is 

addressed through the fact that Standard Offer Contract is pre-approved by the PSC 

and therefore eligible for cost recovery from PEF customers through a cost recovery 

clause, making the creditworthiness of PEF irrelevant as it relates to Standard Offer 

Contracts. Further, as a regulated company, the PSC has oversight over PEF’s 

financial condition, which is not true for renewable generators. The suggested 

Creditworthiness, Default, Representations and Warranties 
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provision is undesirable because it implies the need for further performance 

assurances that are in fact inferior to those already existing. 

In his previous testimony, Mr. Marz alleged that PEF’s default provisions in 

Section 14 are one-sided and suggests rewriting them to impose requirements 

upon PEF (in 14.1), to eliminate some with respect to renewable energy 

producers (in 14.2), and to make some apply to both parties (15.11-15.13). How 

do you respond to each of these changes? 

Once again, Mr. Marz fails to recognize that PEF’s actions and activities arc subject 

to the oversight of the PSC and the renewable generators are not. This results in 

some logical asymmetry in the provisions of the Standard Offer Contract. Regarding 

default provisions for PEF, these are not required because the PSC has already 

approved this contract so, as explained previously, there arc no issues about payment 

or guarantees for payment. Since the default provisions are unnecessary, the changes 

to Sections 15.1 1 through 15.13 are not needed. I will address the elimination of the 

requirements for suppliers one-by-one from Mr. Marz’s Exhibit MJM-1, Page 29. 

Sections 14.2 (a), (h) and fi) - Remain unchanged from the previous language. 

Section 14.2 (b) - The added language regardingforce majeure or waiver is 

not necessary because the Capacity Delivery Date is the date that the supplier 

begins receiving capacity payments, not a deadline. The deletion of the 71% 

(now 69%) would mean that a supplier could deliver to PEF at a single digit 

capacity factor for years and PEF’s ratepayers would still be obligated to 

make capacity payments under this contract. To be clear, the 71% capacity 
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factor requirement is a 12-month rolling calculation; in order to drop below 

71 %, a supplier would have been off-line for a total of 106 days out of the last 

365. 

Section 14.2 (c) - The inclusion of this as an Event of Default demonstrates 

the importance of this provision to PEF. In the event of a hurricane, for 

instance, there may not be any way to deliver fuel for a few days. This 

provision ensures that PEF’s ratepayers have capacity available in the event of 

such a situation. 

Sections 14.2 (d), (e), (0, (i), and (k) - These provisions are included 

elsewhere in Mr. Marz’s marked-up Standard Offer Contract. The other 

locations for these provisions are unnecessary and these provisions should 

remain in this section. 

Section 14.2 (g) - This provision states that the supplier must get its permits 

by the Completed Permits Date. If the supplier cannot obtain its permits then 

it will not be able to make deliveries to PEF. 

What is your response to Mr. Marz’s previous suggestion of rewriting Section 14 

to consolidate those provisions within Section 14 that relate to the obligation of a 

renewable energy producer to meet the avoided unit in-service date? 

Conceptually, I do not oppose simply moving existing language within Section 14, if 

doing so would provide clarity to renewable energy producers. However, I believe 

they are appropriately placed in the current contract. 
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PCS Phosphate suggested revising Section 12.1.4 to read that upon termination 

arising from default on the part of the renewable energy producer, PEF shall be 

entitled to retain only such portion of the termination fee sufficient to cover any 

liability arising from early payments. Do you agree with the suggested change? 

The suggested change is not needed. In PEF’s Standard Offer Contract, the 

Termination Fee already only covers the liability arising from early payments in 

accordance with Rule 25-17.0832(4)(e)10, F.A.C. 

Do you agree with Mr. Marz that the representations and warranties in the 

Standard Offer Contract should be revised so each party would be expected to 

represent and warrant certain items? 

No, I do not. Again, as explained previously, because a Standard Offer Contract has 

been pre-approved by the PSC and because PEF is subject to the PSC’s oversight, 

there is no need for the reciprocal changes to the representations and warranties that 

Mr. Marz suggests. Also, it is again important to keep in mind that PEF must accept 

the Standard Offer Contract without negotiation, so it is not unusual or unfair to have 

certain provisions that only apply to the renewable energy producer. 

C. Assignment 

Mr. Marz’s alleged previously that the assignment provision in Section 20.4 is 

one-sided and should be revised to permit assignment by either party with prior 

written consent, with certain exceptions. How do you respond? 
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Conceptually, PEF does not object to the changes in the assignment provision 

proposed by Mr. Marz and has changed its current Standard Offer Contract to 

incorporate these changes. 

D. Force Majeure 

Do you have any comments regarding Mr. Marz’s prior testimony that theforce 

majeure provisions in Section 18 do not correspond to what is found in the 

existing master agreements or that they put a burden on the renewable energy 

producer while giving PEF discretion? 

Yes. Again, because a Standard Offer Contract has been pre-approved by the PSC, 

there is no need for the reciprocal changes to the force majeure language that 

Mr. Marz suggests. As to the changes Mr. Marz suggests regarding PEF’s loss of 

markets, PEF’s economic use, or the renewable supplier’s ability to sell at a hgher 

price, while I do not think these are necessary or significant, PEF has no objection to 

incorporating these changes into the Standard Offer Contract. Similarly, because a 

Standard Offer Contract has been pre-approved by the PSC, there is no need for the 

reciprocal changes suggested by Mr. Marz, but PEF is willing to agree to these 

changes. Mr. Marz also suggests that the standard of “conclusively demonstrate” 

should be changed to “reasonably demonstrate.” Again, these changes are acceptable 

to PEF and are included in the current Standard Offer Contract. 

E. Conditions Precedent 
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Mr. Marz has suggested several revisions to Section 5 relating to Conditions 

Precedent. Please respond. 

I will respond to each of the suggested changes: 

o Section 5(a) - The revisions making the conditions precedent provisions apply to 

both parties are unnecessary. As explained previously, PCS Phosphate fails to 

recognize that PEF’s actions and activities are subject to the PSC’s oversight and 

the renewable generators are not, resulting in some asymmetry in the provisions of 

the Standard Offer Contract. 

o Sections 5(a)(i), (ii), (iii) and (iv) - Mr. Marz suggests that the form and substance 

in which information is provided be at the renewable generator’s sole discretion. 

PEF does not object to this language as long as the provision that the renewable 

supplier has to certify that the conditions are met remains intact. This change has 

been made in the current Standard Offer Contract. 

o Section 5(v) - PEF does not agree with deleting the requirement that a renewable 

generator obtain insurance as required by Section 17. This is further explained 

below. 

o Section 5(a)(vi) - Once again, because a Standard Offer Contract has been pre- 

approved by the PSC and PEF is subject to the oversight of the PSC, there is no 

need for the delivery of constitutional documents and corporate resolutions from 

PEF that Mr. Man suggests. 

o Sections 5(a)(vii) - This section, as well as the last paragraph of Section 2, require 

the supplier to obtain QF status from the PSC and to maintain that status 

throughout the term of the Standard Offer Contract. These provisions are 
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reasonable because the Standard Offer Contract is only available to QFs or 

renewables that can be certified as a QF by the PSC. If a supplier cannot meet 

these requirements then another type of contract would be more appropriate. 

o Section 5(b) - As explained above, the revisions making the conditions precedent 

apply to both parties are unnecessary. 

o Section 5(c) - As explained above, the revisions making the conditions precedent 

apply to both parties are unnecessary. PEF does not object to the suggested change 

to allow termination of the contract with proper notice. 

o Sections 5(d) and (e) - The provisions Mr. Marz suggested moving are properly 

considered conditions precedent and therefore should be included in that section. 

It is understood that failure to meet the conditions would amount to a default, so 

there is some logic to his suggestions. However, it would seem the provisions are 

appropriately placed in the current contract. 

F. Annual Plan and Electricity Production and Plant Maintenance Schedule 

Mr. Marz stated that it is unreasonable to expect renewable energy producers to 

meet the plan requirements set out in Section 10.1. Do you agree? 

No. A renewable energy producer should be able to provide an estimate of its 

deliveries to PEF so that PEF can coordinate the planned outages of the supplier with 

the outages of its own facilities and the other facilities under contract with PEF to 

ensure at any given moment there is adequate generation to meet demand. Meeting 

the plan requirements in this section is critical to PEF’s responsibility and ability to 

serve its customers and maintain system reliability. PEF must plan to serve its 
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customers in a reliable manner while minimizing cost. Without the requirement to 

coordinate outages, a large renewable supplier could take an outage and jeopardize 

PEF’s system reliability or force uneconomic purchases or sales to accommodate the 

renewable supplier’s unforecasted outage or deliveries. 

What is your response to Mr. Marz’s previously suggested revisions in Section 

10.1 to change “detailed plan” to “good faith estimate”? 

Conceptually, I do not oppose changing “detailed plan” to “good faith estimate” in 

Section 10.1. This change has been made in PEF’s current Standard Offer Contract. 

A “good faith estimate” would include a maintenance schedule with anticipated 

output levels during the maintenance periods. 

Mr. Marz suggested the deletion of Section 10.2, alleging it fails to acknowledge 

the distinctive nature of renewable energy technologies and is unduly restrictive. 

How do you respond? 

This section is vitally important to PEF’s responsibility and ability to serve its 

customers and maintain system reliability. PEF must coordinate the outages of its 

units with those of its suppliers to ensure at any given moment there is adequate 

generation to meet demand. By the deletion of Section 10.2, a large portion of PEF’s 

generation could decide to take outages at the same time or a large supplier could 

choose to take an outage during a time of high demand. These potential situations 

would make it difficult for PEF to maintain system reliability. Obviously, PEF 

coordinates the outages of its own generation, including combined cycle units, so that 
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the maximum amount of generation is available when it is likely to be most needed. 

For instance, PEF would avoid planning outages of its own units during the heat of 

the summer. 

Do you agree with Mr. Marz’s deletion of Section 10.5.6, which requires a 

renewable energy producer to have a three day fuel supply on-site? 

No, I disagree with deleting this provision. This provision is included in the Standard 

Offer Contract because it helps to ensure that during an extreme operating event, the 

supplier will be able to continue operating for 72 hours, using its on-site supply. The 

provision should not be deleted just because some renewable generators, such as a 

wind facility, cannot maintain a fuel inventory, because many renewable generators 

can. A wind facility has the option of proposing the deletion of those sections and 

negotiating other provisions that address its unique operating requirements. Further, 

in my experience, it is likely that a supplier using biomass, municipal solid waste or 

natural gas (remember the Standard Offer Contract applies to QFs as well) can meet 

this requirement and for those types of facilities the maintenance of a fuel inventory 

or a back-up fuel inventory is very important, 

G. Insurance 

Do you agree with PCS Phosphate’s previously suggested deletion of Section 17, 

regarding insurance? 

No. Rule 25-17.087(5), F.A.C., requires insurance. In addition, the recent 

amendments to Rule 25-6.065, F.A.C. require insurance for the interconnection of 

44 



1 

2 

3 

4 

5 

6 Q* 

7 

8 A. 

9 

10 

11 

12 

13 

14 

15 Q. 

16 

17 

18 A. 

19 

20 

21 

22 

23 

systems greater than 10 kW. As part of the recent net metering and interconnection 

rulemaking, the PSC thoroughly discussed and considered the issue of insurance and 

determined that insurance is required for all but the smallest systems. 

H. 

Is PEF’s requirement that a renewable energy producer utilize firm standby 

service for start up unreasonable, as PCS Phosphate alleged? 

No, t h s  provision is not unreasonable as it ensures the supplier’s generation is 

available when it is needed most. If the generating unit was off-line when PEF 

interrupted its interruptible customers, then the generating unit could not retum to 

service because it would not have power from PEF. The standby service purchased 

must be firm stand-by service to assure there is power available to start the unit. 

Use of Interruptible Standby Service for Start-up 

I. Energy 

Mr. Marz suggested revising Section 6.1 (moved to 9.1.3) to delete the provision 

that no billing arrangement can result in a renewable energy producer selling 

more than the Facility’s net output. Do you agree with this change? 

No. The Federal Energy Regulation Commission (“FERC”) has long held the position 

that a QF cannot sell more than its net output as a QF. In a 1981 case involving 

Occidental Geothermal, Inc., FERC found that the “power production capacity” of a 

facility is “the maximum net output of the facility.” 
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1 VII. CONCLUSION 

2 Q. Does this conclude your testimony? 

3 A. Yes. 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

) I n  re: Petition for approval of standard 
offer contract for purchase of firm capacity ) 
and energy from renewable energy producer ) 
or qualifying facility less than 100 kW tariff, ) 
by Progress Energy Florida, lnc. 

Docket No, 070235-EQ 
Filed: July 2,2007 

1 

PETITION TO INTERVENE, 
PROTEST OF PROPOSED AGENCY ACTION AND 

PETITION FOR FORMAL ADMINISTRATIVE HEARING OF 
WHITE SPRINGS AGRICULTURAL CHEMICALS, Ih'C. D/B/A 

PCS PHOSPHATE - WHITE SPRINGS 

Pursuant to Sections 120.569 and 120.57(1), Florida Statutes, and Rules 25- 

22.039 and 28-106.201, Florida Administrative Code, White Springs Agricultural 

Chemicals, Inc. d/b/a PCS Phosphate - White Springs YPCS Phosphate"), through 

its undersigned attorney, files its Petition to Intervene and Protest to Commission 

Order No. PSC-O7-0493-TRF-EQ, which approved the Standard Offer Contract of 

Progress Energy Florida ("PEF") for energy and capacity purchased from renewable 

energy and small qualifying facilities. In support thereof, PCS Phosphate states as 

foliows: 

1, The name and address of the affected agency is: 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

The name and address of the petitioner is: 

White Springs Agricultural Chemicals, Inc. 
d/b/a PCS Phosphate -White Springs 
15843 SE 78'h Street, P.C. Box 300 
White Springs, Florida 32096 

2. 

1 



3. A11 pleadings, motions, orders and other documents directed to the 

petitioner should be served on: 

James W. Brew 
F. Alvin Taylor 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, D.C. 20007-5201 
Phone: (202) 342-0800 
Fax: (202) 342-0807 
jbrew@bbrslaw.com 
atavlor@bbrslaw.com 

Karin S. Torain 
PCS Administration (USA), Inc., Suite 400 
I101 Skokie Boulevard 
Northbrook, IL 60062 
Phone: (847) 849-4291 
Fax: (847) 849-4663 
KSToraink2Potashcoru.com 

Notice of Receiot of Apency Action 

4. PCS Phosphate received notice of the Commission’s proposed agency 

action on or about June 12,2007. 

Statement of Affected Interests 

5 .  PCS Phosphate is a manufacturer of fertilizer products with plants and 

operations in or near White Springs, Florida that are located within PEF’s electric 

service territory.’ PCS Phosphate receives electric service under various PEF tariffs. 

In addition, PCS Phosphate uses waste heat recovered from the manufacture of 

sulfuric acid to cogenerate electric energy. This electric energy production is 

’ PCS Phosphate mines phosphate ore on approximately 100,000 acres (160 square 
miles) located in Hamilton County, Florida, and employs approximately 1,185 
individuals. 
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considered renewable energy pursuant to Section 366.91(2)(b), Florida Statutes. 

PCS both uses that renewable energy to offset its load and sells excess energy to 

PEF. 

6. In the above-referenced docket, Commission Order No. PSC-07- 

0493-TRF-EQ (the “Order”) approved PEF’s Standard Offer Contract for 

purchasing firm capacity and energy from renewable energy producers and 

qualifying facilities with a capacity less than 100 MW. This Standard Offer 

Contract is intended to implement Section 366.91, Fla. Statutes, which articulates 

an express state policy to promote renewable energy production. The PEF Standard 

Offer Contract, however, will undermine rather than effectuate that policy. The 

Standard Offer Contract imposes unnecessary and onerous terms, and offers 

contract payments that are understated and inadequate. Collectively, those prices 

and terms will have a chilling effect on renewable energy development and 

production. 

7. Further, PEF’s standard offer capacity payments are linked to the 

utility’s decision first announced in its 2007 Ten Year Siting Plan (“TYSF”‘) to 

abandon a planned coal-fired generation addition for 2013. PEF instead will rely 

on increased power purchases and natural gas-fired generation. This change in 

course shown in the 2007 TYSP will lead to a PEF system that gets 44% of its 

energy from oil- and gas-fired generation (compared to 32% today). This year’s 

TYSP charts a course wholly at odds with express Florida policy to reduce its 

already excessive reliance on natural gas and restore a more balanced generation 

fuel mix. That TYSP policy, which is not sustainable, understates the full avoided 

cost that should be reflected in the renewable standard offer. 
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12. PEF’s removal of the planned coal-fired units and determination to 

increase its reliance on natural gas and power purchases is openly at odds with the 

Florida goal to reduce reliance on natural gas for electric generation and improve the 

diversity of the fuels utilized by Florida’s generators. PEF concedes in its 2007 TYSP 

that, as a result of its decision to remove the coal-fired facilities and construct primarily 

natural gas-fired units for its additional capacity needs natural gas will be the energy 

source for 43.6% of PEF’s energy needs in 201 1, more than double the percentage in 

2006. See PEF’s 2007 TYSP, Schedule 62. This increased dependence on natural gas 

will undoubtedly lead to higher prices to PEF’s customers. The Commission should 

carefully examine the validity and basis for PEF’s removal of the coal-fired facilities, in 

both this proceeding and in the proceeding for PEF’s 2007 TySP before approving a 

Standard Offer payment schedule. 

13. PEF S Standard Ofler Contract is Unnecessarily Complicated: As 

currently constructed, the Standard Offer Contract consists of approximately seventy 

pages of contractual language that includes a number of excessive restrictions and 

unneeded obligations that will deter renewable energy investment and production. These 

are discussed in greater detail below. Any potentia1 renewable energy producer 

confronted with the Standard Offer Contract must question whether the substantial 

undertaking required to satisfy the numerous conditions is worthwhile. 

14. Contrary to the direction of Section 366.92, Florida Statutes, the proposed 

mess of terms and provisions will neither “promote the development of renewable energy” 

nor “minimize the costs of power supply to electric utilities and their customers.” 

15. In contrast to the unnecessarily burdensome procedures proposed by PEF 

for its Florida operations, the treatment of RF/QF analogous generators in North Carolina 
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and South Carolina by PEF’s affiliated utility (Progress Energy Carolinas) demonstrates 

that a more straight-forward, uncomplicated approach can be implemented. Specifically, 

the tariff provisions in South Carolina only encompass three pages, and in North Carolina, 

five pages, Within this limited space, Progress Energy Carolinas is able to clearly set 

forth the payments that a supplier can expect to receive as well as the conditions necessary 

to receive those payments. This concise presentation of the conditions surrounding the 

provision of alternative energy supplies is much more conducive to the development and 

utilization of these resources than PEF’s current proposal, as this simple approach reduces 

the burden placed on both the supplier and the utility. The Commission should require 

PEF to revise the Standard Offer Contract to simplify its terms and reduce the difficulty of 

compliance with those terms. 

16. The Standard Ofleer Contract Contains Unnecessary and Burdensome 

Requirements: The Standard Offer Contract imposes significant obligations and 

restrictions on potential renewable energy suppliers with no corresponding 

responsibilities imposed on PEF. The Commission’s approval of these contractual 

terms may reduce PEF’s costs, but only by eliminating the likelihood that renewable 

suppliers will agree to contract with PEF. However, using potential cost saving to 

justify such onerous terms is at odds with the intent of the Florida Legislature. As 

Senator Michael S. Bennett explained to the Commission, the Florida Legislature 

“expected [the Commission] to take some serious steps that looked at the future of the 

State of Florida and understood the difference between price and cost.”* Thus, to 

address its statutory obligation to promote the development of renewable energy, the 

’ Transcript of November 9,2006 hearing on the Proposed Amendments to Rule 25- 
17.0832, F.A.C., Firm Capacity and Energy Contracts, Docket No. 060555-E1 at 
10-11. 
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Commission needs to require PEF to modify the following terms: 

(a) Section 2 - Right of Inspection: The Standard Offer Contract 

provides that PEF “shall have the right at all fimes to inspect the Facility and to 

examine any books, records, or other documents of the RF/QF that PEF deems 

necessary . . .” (emphasis added). This provision grants PEF an unlimited right to an 

RFIQF’s facility and books that are not typical of wholesale power sales agreements. 

For example, in neither of the two power suppIy agreements that PEF filed with the 

Federal Energy Regulatory Commission (“FERC”) in the last ye& did PEF grant the 

capacity purchaser such unlimited access to its facilities or its records. 

The unchecked access sought by PEF would complicate the ability of a supplier 

to operate its facility efficiently, especially in the case of a cogenerator like PCS 

Phosphate, whose primary business focus is its mining operations. To avoid this 

provision becoming a tool to dampen an RF/QF’s desire to interact with PEF, the 

Commission should establish reasonable limits on PEF. For example, the Commission 

should restrict PEF’s access to a facility to normal business hours and should impose a 

PEF, filing as Florida Power Corporation, submitted two power supply agreements 
with FERC in the past year. The first was a five-year full requirements Cost- 
Based Power Sales Agreement with the City of Mount Dora, Florida (“Mount 
Dora Agreement”) which was submitted on November I ,  2006 in FERC Docket 
No. ER07-141-000. The second agreement was a Cost-Based Power Sales 
Agreement with Seminole Electric Cooperative, Inc. (“Seminole Agreement”) in 
which PEF committed to provide 150 MW of system intermediate capacity and 
associated energy, and 600 MW of seasonal capacity and associated energy, 
starting in 2014 and continuing for six years. This agreement was filed on March 
30, 2007 in FERC Docket No. ER07-692-000. The Mount Dora Agreement and 
the Seminole Agreement are referred to collectively as the “PEF Supply 
Agreements.” The sections of the Mount Dora Agreement and the Seminole 
Agreement cited herein are provided as Attachment A and Attachment B, 
respectively. 
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reasonableness requirement on PEF’s exercise of any right to facility inspection and 

record examination. 

In addition, the Standard Offer Contract places no obligation upon PEF to 

maintain books and records that support its energy payments and operational decisions 

directly affecting the RF/QF. By comparison, in the above-referenced FERC-filed 

wholesale PEF Supply Agreements, the recordkeeping requirements apply to 

symmetrically to both parties? 

(b) Section 5(a) - Conditions Precedent: Pursuant to this section, 

within twelve months of the execution of this contract, the supplier must, inter alia, 

have (i) obtained firm transmission service, (ii) obtained all required Project Consents, 

(iii) obtained all required Financing Documents, (iv) obtained all required Project 

Contracts, and (v) satisfied the insurance requirements. While many of these 

provisions can be satisfied by an existing facility, they may be infeasible for an entity 

that is seeking to develop a new generating facility to meet PEF’s power needs. For 

example, a project developer often may not enter into a firm transmission service 

agreement or a fuel supply agreement such a long time before its project has been 

completed. Furthermore, some of requirements that must be fulfilled, including most 

of the Project Consents, are not fully within the developer’s control. Indeed, PEF 

likely will have control over the satisfaction of several of the Conditions Precedent, 

e.g., the electrical interconnection and operating agreement and the transmission 

service agreement, thus providing it with the direct ability to affect a developer’s 

capacity to satisfy the Conditions Precedent. 

See Seminole Agreement, $ 5  9.4 and 9.5, and Mount Dora Agreement, Article 17. 
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(e) Section 6.2 - Ownership and Offering For Sale of Renewable 

Energy Attributes: By granting PEF an unconditional right of first refusal to 

purchase any Environmental Attributes, the Standard Offer Contract ignores the 

possibility that an existing RF/QF may have a pre-existing commitment for its 

Environmental Attributes. As a result, the RF/QF could not satisfy this term of the 

Standard Offer Contract and would be precluded from supplying PEF. To remedy this 

oversight, the Commission should require PEF to incorporate an exception for those 

cases where a W / Q F  has sold or otherwise committed its Environmental Attributes 

prior to the execution of the Standard Offer Contract. 

(d) Section 63 - Use of Interruptible Standby Service for Start-up: 

PEF offers no reason for restricting a RF/QF’s ability to utilize interruptible stand-by 

service tariffs. There is no legitimate basis for this provision, which serves only to 

increase the rates that PEF can collect from the W/QF or unreasonably limit RF/QF 

access to this service. This requirement should be stricken from the Standard Offer 

Contract. 

(e) Section 7.3 - Committed Capacity Test Results: PEF’s 

requirement that an RFIQF “demonstrate[] at least one hundred percent (100%) of 

Committed Capacity” is an unreasonable requirement that contradicts standard 

industry practice. Typically, unit-specific power purchase agreements either will 

accept as satisfactory a test result that is within a few percentage points of the 

committed capacity (e.& 97%) or adjust the capacity results to reflect operational and 

environmental conditions. This adjustment approach is especially appropriate in the 

context of RF/QF facilities for which the fuel sources are not comparable to the fossil 

and nuclear fuels of traditional power plants, and because cogeneration RFlQF 

9 



facilities may be subject to operational constraints imposed by the affiliated industrial 

operations. 

( f )  Section 8.2 - Test Period: Similar to the Committed Capacity Test 

Results provision, the test period set forth by PEF to establish a facility’s capacity is 

incompatible with the nature of renewable energy facilities. For example, a solar- or 

wind-powered facility that is subject to the vagaries of the weather cannot be expected 

to maintain a steady capacity for a twenty-four hour period. In order to comply with 

its dual responsibility to promote renewable energy while minimizing costs, the 

Commission must recognize that the RF/QF facilities favored by the Florida 

Legislature are not the same as PEF’s historic fossil- and nuclear-fueled units, and 

thus the Standard Offer Contract must be revised to accommodate the operational 

realities of RF/QF facilities. In fact, renewable energy production facilities that 

demonstrate utility-like performance capabilities should receive preferred rather than 

punitive treatment. 

(9) Section 10.1 - Detailed Annual Plan: PEF’s requirement that an 

RF/QF facility prepare a “detailed plan of the electricity to be generated by the 

Facility and delivered to PEF for each month of the following calendar year” imposes 

an impractical obligation upon an RF/QF. Solar- and wind-powered RF/QFs cannot 

forecast weather conditions in detail for the next year. Likewise, an RF/QF with an 

associated industrial load cannot predict in detail its precise generation output for the 

forthcoming year, as the output will be affected by market conditions for the industrial 

product. 

(h) Section 10.4 -Requirement to Provide “total electrical outpot”: 

Many RF/QFs, especially a cogenerator like PCS Phosphate, produce electric energy 
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in support of an industrial or commercial operation. PEF’s requirement that the 

RF/QF provides its “total electrical output” to PEF effectively mandates a “buy alVsell 

all” arrangement that undercuts the net mctcnng options provided by Rule 

25-17.082(3)(a), Florida Administrative Code. This provision of the Standard Offer 

Contract is contrary to existing practice and Commission rules for cogenerators, and 

should be rejected. 

(i) Section 10.5.4 - 24/7 Operating Personnel: Due to their 

operational nature or the sophistication of their administrative software, some RF/QF 

facilities do not require operational personnel to remain on duty around the clock. As 

a result, PEF’s requirement that “operating personnel are on duty at all times, twenty- 

four (24) hours a calendar day and seven (7) days a week” may impose an unnecessary 

operating expense that could make an RF/QF economically infeasible. PEF has not 

shown that this provision, which unnecessarily intrudes on a renewable producer’s 

operational and business practices, is required for any legitimate reason. It should be 

deleted from the Standard Offer Contract. 

u) Section 10.5.6 - Three Day Fuel Supply: PEF again attempts to 

impose a requirement that is unnecessary, burdensome, and may be inapplicable to 

many RF/QFs in any event. Unlike a traditional utility’s coal- or nuclear-fired 

generating facility, RFIQFs that utilize solar, wind and waste heat energy do not keep 

a fuel supply conveniently stashed in some on-site storage area. The Commission 

must require PEF to delete this provision, or, at a minimum, incorporate sufficient 

flexibility within this and other sections of the Standard Offer Contract to 

accommodate the different characteristics of RF/QFs. 



(k) Section 11.1 - Performance Security: There are two substantial 

problems with PEF’s collateral requirements. First, the requirements are entirely one- 

sided. Although the term “Eligible Collateral” is defined to include collateral of both 

the RF/QF and PEF, Section 11 clarifies that this “dual” nature of the collateral is in 

reality a sham, as there is no actual requirement for PEF to provide any form of 

collateral for the benefit of the RF/QF. Thus, even though an RF/QF may be owed 

significant monies by PEF for the capacity and energy provided, PEF bears no 

obligation to provide any guarantee to the RFIQF under the contract. 

The second critical issue is the actual amount of collateral required from the 

RF/QF. Pursuant to Table 2, an RF/QF with the highest credit rating and providing 20 

MW of capacity would be required to commit $900,00O/year initially just to sell power 

to PEF. PEF has offered no explanation for why such a significant sum is necessary, 

The inequitable nature of this provision is contrary to how PEF has transacted when it 

supplies capacity and energy. In the earlier referenced PEF Supply Agreements, the 

“Acceptable Creditworthiness” provisions apply to both parties.’ Additionally, neither 

party is required to provide any collateral so long as it maintains “Acceptable 

Creditworthiness,” and the amount of collateral required is tied to the purchaser’s 

bills, and not to a credit rating. As with PEF’s own wholesale power transactions, 

credit requirements should be flexible and commensurate with the financial 

capabilities of the parties. For large entities possessing strong financial parameters, no 

credit requirements should be necessary or required. 

’ See Seminole Agreement, 5s 9.6 - 9.10 and Mount Dora Agreement, Article 
W-(O.  
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(1) Section 12 - Termination Fee: PEF imposes a significant 

obligation on an RF/QF with no corresponding obligation on itself. While PEF should 

recover “prepaid” capacity payments when the associated capacity was not actually 

provided due to the legitimate termination of the contract, PEF also must be 

accountable to RF/QF if a contract is terminated due to PEF’s fault. To this end, the 

Commission should recognize that an RF/QF developer incurs many financial 

obligations that are tied to the revenues from the Standard Offer Contract. To protect 

the developer’s investment, the Commission should, in the event of contract 

termination due to PEF’s fault, require PEF to pay a termination fee corresponding to 

the costs that the RF/QF incurred in reliance on PEF’s fulfillment of the Standard 

Offer Contract. 

(m) Section 14 - Default: As an extreme example of the one-sided 

nature of the Standard Offer Contract, not a single one of the fourteen events of 

default listed in this section applies to PEF. For example, pursuant to Section 14(i), 

the RF/QF is in default if it breaches any material provision of the Standard Offer 

Contract but there is no penalty for PEF’s breach of any material provision. Likewise, 

PEF can declare the RF/QF in breach if bankruptcy proceedings are initiated against 

t he  RF/QF, but the RF/QF has no protection if PEF befalls a similar fate. Indeed, the 

Standard Offer Contract does not even provide a clear basis for the RF/QF to declare 

PEF in default if PEF simply refused to compensate the RF/QF for the capacity and 

energy provided. 

The Commission must recognize that no rational supplier would accept this 

section. As an example of this section’s incompatibility with standard industry 

practice, in the Edison Electric Institute’s Master Power Purchase & Sale Agreement, 

13 



the events of default apply to both parties equally and clearly states that a failure to 

make a required payment is grounds for default. PEF employs a similar approach in 

the PEF Supply Agreements, where thirteen of the fourteen total specified events of 

default apply equally to both parties! The Commission must afford an RF/QF with 

the same protections and remedies provided to PEF. 

(n)Section 17 - Insurance: Although an RF/QF is required to 

maintain insurance coverage, there is no corresponding obligation for PEF to provide 

analogous coverage for the RF/QF. The Commission should require PEF to explain 

why any insurance requirement is necessary, as it bears no insurance obligation in its 

wholesale power supply agreements with Seminole Electric Cooperative and the City 

of Mount Dora, Florida. To the extent the Commission concludes that any insurance 

requirement is necessary, the insurance obligations should apply equally to PEF and 

the renewable energy supplier. 

(0) Section 18.1 -Force Majeure: PEF would not permit an RF/QF to 

claim force majeure for an equipment breakdowns and other issues unless the RF/QF 

“can conclusively demonstrate” to PEF’s satisfaction that the event was not 

foreseeable or negligent. Force Mujeure provisions are a basic element of wholesale 

power transactions, and there is no basis for PEF to impose more onerous terms on 

renewable energy producers than the terms common to industry practice. To remedy 

this fault, the Commission should modify the Standard Offer Contract to apply equally 

to both parties and remove PEF’s discretion to arbitrarily reject an RF/QF’s claim of 

force majeure. To this end, the Commission could replace the force majeure 

provisions in the Standard Offer Contract with the force majeure provisions of either 

See Seminole Agreement, 3 12.1, and Mount Dora Agreement, Article 15. 
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of the PEF Supply Agreements, as they impose symmetrical terms on both contractual 

parties.’ 

(p) Section 19 - Representations and Warranties: As with so many 

other sections of the Standard Offer Contract, only the RFlQF has to make any 

representations, warranties or covenants. PEF has provided no explanation for why 

the RF/QF should be required to make these representations and it should have to bear 

no corresponding obligation. In the PEF Supply Agreements, PEF made similar 

representations and warranties to those it seeks from the renewable energy supplier,’ 

so there is no apparent reason why PEF cannot make the same representations in its 

Standard Offer Contract. Moreover, to the extent PEF seeks to obtain more detailed 

representations from a renewable suppIier than it provides when it supplies power, 

PEF should be required to justify any differences. 

(9) Section 20.4 - Assignment: The Standard Offer Contract prevents 

an RF/QF from assigning the agreement to any entity, including any affiliate or 

successor in interest, unless it receives PEF’s approval. Moreover, PEF does not even 

have to satisfy a reasonableness standard in order to justify its rejection of a proposed 

assignment. PEF, on the other hand, has no restriction on its ability to transfer the 

agreement. 

The Commission should revise the assignment language so that it is 

symmetrical and applies evenly to both parties. In addition, neither party should be 

able to unreasonably withhold its consent to an assignment. These suggested changes 

would be consistent with standard industry practice as well as the PEF Supply 

’ See Seminole Agreement, 5 17, and Mount Dora Agreement, Article 27. 
See Seminole Agreement, 5 11, and Mount Dora Agreement, Article 13. 
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Agreements: which could be utilized as a model for developing more equitable 

language. 

(r) Section 20.14 - Record Retention: Although the RF/QF must 

retain its performance records for five years, PEF is under no concurrent obligation to 

retain any of its records relevant to the agreement. The Commission should impose 

the same obligation of PEF as PEF would impose on an RF/QF. 

Ultimate Facts Alleged 

17. The absence of any capacity payment to RF/QFs for the 2008 through 

2012 period is a direct result of PEF’s decision to remove the two coal-fired generating 

facilities from its 2007 TYSP. 

18. The Commission has accepted PEF’s Standard Offer Contract, including 

the absence of capacity payments for the 2008 through 2012 period, before it completed 

its evaluation of PEF’s TYSP. 

19. PEF’s RF/QF program generally, and its proposed Standard Offer 

Contract specifically, will discourage the development of and investment in renewable 

resources in contradiction of the intent of the Florida Legislature. 

20. PEF’s RF/QF program generally, and its proposed Standard Offer 

Contract specifically, will increase PEF‘s dependence on natural gas and thus decrease 

its fuel diversity, in contradiction of the intent of the Florida Legislature. 

21. PEF’s increased reliance on natural gas will discourage renewable energy 

development and increase energy costs for all PEF customers. 

22. PEF’s FWQF program generally, and its proposed Standard Offer 

See Seminole Agreement, 5 18.5, and Mount Dora Agreement, Article 18. 
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Contract specifically, is unnecessarily complicated and burdensome. 

23. PEF’s proposed Standard Offer Contract imposes on renewable suppliers 

onerous and one-sided obligations that do not comport with standard industry practice. 

Laws Entitling Petitioner to Relief and Relation to Allwed Facts 

24. The rules and statutes entitling PCS Phosphate to relief include but are 

not necessarily limited to the following: Sections 120.569 and 120.57(1), Florida 

Statutes, which entitle PCS Phosphate to an administrative hearing for the reasons 

presented above; Section 366.91 and 366.92, Florida Statutes, which enumerate the 

requirements to promote the development of renewable energy resources; and Rules 

25-17.200 through 25-17.310, Florida Administrative Code, by which the Commission 

has implemented the requirements of Section 366.91. 

17 



Reauest for Relief 

WHEREFORE, White Springs Agricultural Chemicals, Inc. d/b/a PCS 

Phosphate - White Springs respectfully requests 

(1) that the Commission enter an order allowing it to intervene as a full party 

in this docket; 

(2) that the Commission conduct an administrative hearing to determine 

(a) whether PEF's proposed capacity rates accurately reflect its 

true avoided costs; 

whether the terms and conditions of the proposed Standard 

Offer Contract will discourage the development of renewable 

energy resources; and 

(b) 

(3) that the Commission grant PCS Phosphate such other relief as may be 

deemed appropriate. 

Respectfully submitted this 2"d day of July, 2007, 

/s/ James W. Brew 

James W. Brew 
F. Alvin Taylor 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
Phone: (202) 342-0800 
Fax: (202) 342-0807 
jbrew@bbrslaw.com 

Attorneys for 
White Springs Agrieuitural Chemicals Inc. 
d/b/a PCS Phosphate - White Springs 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Petition to Intervene has 

been furnished by electronic mail and U.S. Mail this 2"d day of July 2007 to the 

following individuals: 

/s/ James W. Brew 
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November 1.2006 

Honorable Magaiie Roman Salas 

Federal Energy Regulatory commission 
888 First Street, N.E. 
Washington. D.C. 20426 

-hry 

Regarding: Flotida Power Corpomtlon; 
Coat-Bawd Power S a h  Agmment 
with the CRY of Mount Dora, Florida; 
DOCM no. ERO'I- Uf- 

Dear Secretary Salas: 

Inc., hereby files. pursuant to Secblon 205 of the Federal Power Act, a cost-based 
power sales agreement viith the C i  of Mount Dora, Florida ("Mount Dora'). FPC 
respectfully requests that the Commission accept this power sales agreement 
CAgreement") for filing sixty days after the date of this filing and grant an effective date 
for the Agreement of January 1,2007, which is the date that service commences under 
the Agreement. 

A DESCRIPTION OF THE MOUNT AGREEMENT 

The Agreement provides that FPC will provide and Mount Dora will purchase 
capacity and energy to serve all of Mount Dora's load requirements for a five-year 
period begiinnhg January 1,2007 through December 31,201 1. Article 3 of the 
Agreement provides that FPC and Mount Dora may agree to a minimum three-ye8r 
extension (or a longer extension) of the Agreement if it is mutually agreeable to the 
parties? The product that FPC is selling to Mount Oora shall be as firm as Fpc's 

Florida Power Corporation ("FPC"), doing business as Progress Energy Florida, 

1 Any extension of midi Agreement, Muding the rates for tha extension. would be submitted lo the 
Commission for CBng in Bccordanm wim me Commission's requirements. 
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Issued B y  R. AlexenderGlenn 
Iswed on: November 1.2006 Effective: January 1.2007 



Unofficial FERC-Generated PDF Of 20061103-0165 Received by FERC OSEC 11/01 /2006 i n  b c k e t l :  ER07-l4l-ObO 

. 
FlaridsPonwCorpaation origkla sheet No . 1 
Ra@ schedule FERC No . 103 

TABLE OF CONTENTS 
ARTICLE 1 . DEFINITIONS ............................................................................................. 1 
ARTICLE 2 . AMWNTS OF CAPACITY AND ENERGY TO BE SOLD .......................... 4 
ARTICLE 3 . TERM OF AGREEMENT ............................................................................. 5 
ARTICLE 4 . AVAllABlLl Ty ............................................................................................. 5 
ARTICLE 5 . APPUCABlLrrY .......................................................................................... 5 
ARTICLE 6 . MONTHLY RATES ..................................................................................... -6 
ARTICLE 7 . TRANSMISSION SERVICE ......................................................................... 7 
ARTICLE 8 . PAYMENT OF INVOICES; CREDIT SECURIM ......................................... 7 
ARTICLE 9 . TAXES ....................................................................................................... 11 
ARTICLE 10 . CONTlNUrrY OF SERVICE .................................................................... 13 
ARTICLE 11 . LIABILITY; DISCLAIMER OF CONSEQUEMlAL DAMAGES ................ 15 
ARTICLE 12 . PERMITSAND EASEMENTS ................................................................. 18 
ARTICLE 13 . REPRESENTATIONS AND WARRAKnES ............................................ ~6 
ARTICLE 14 . TITLE AND RISK OF LOSS .................................................................... 20 
ARTICLE 15 . DEFAULT ................................................................................................ 20 
ARTICLE 16 . DISPUTE RESOLUTION ......................................................................... 22 
ARTICLE 17 .AUDIT RIGHTS ....................................................................................... 22 
ARTICLE 18 . ASSIGNMENT ......................................................................................... 24 
ARTICLE 18 . MAERIAL ADVERSE MNT ................................................................ 27 
ARTICLE 20 . CHANGE IN EWRONMENTAL LAW .................................................... 29 

ARTICLE 22 . OBLIGATIONS OF COMPANY AND CUSTOMER ................................. 33 
ARTICLE 23 . APPLICABLE v\W .................................................................................. 33 
ARTICLE 24 . NO WANER ............................................................................................ 34 
ARTICLE 25 . NOTICE ................................................................................................... 34 
ARTICLE 26 . NO AGENCY RELATIONSHIP ................................................................. 
ARTICLE 27 . FORCE MAJEURE .................................................................................. 35 
ARTICLE 26 . ENTIRE AGREEMENT ............................................................................ 37 
ARTICLE 29 . SMRABlL rpl ....................................................................................... 37 
ARTICLE 30 . SURWAL OF PROVISIONS .................................................................. 39 
ARTICLE 31 . H E A D ~ S  .............................................................................................. 39 
ARTICLE 32 . SUCCESSORS ...................................................................................... 39 
ARTICLE 33 . NO THIRD PARTY BENEFICIARIES ...................................................... 40 
ARTICLE 34 . ACKNOWLEDGMENT ............................................................................ 40 
ARTICLE 35 . COU~RPARTS ................................................................................... 40 
EXHIBIT A CUSTOMER POINT(S) OF DELIVERY ...................................................... 42 
EXHIBIT B COMPANY FUEL COST COMPONENTS .................................................. 43 

mncE 21 . RK~HTS UNDER THE FEDERAL POWER ACT .................................... 3 



Unbfficial F E R C - G e n e r a t e d  PDF of 20061103-0165 R e c e i v e d  by FERC OSEC 11/01/2006 i n  D o c k e r # :  ER07-141-000 

Flaida Power Corporatfon OrginaiSheetNa 2 
Rats schedule FERC No. 103 

EXHIBIT C EXAMPLE BILL ............................ ~ _____............ ~ .............................. ~ __....._..__. 44 

Issued by: R. Alexander Glenn 
Issued on: November 1,2006 E(tadhra: Januacy 1.2007 



Unofficial FEW-Generated PDF of 20061103-0165 Received by FERC OSEC 11/01/2006 In Docket#: 8~07-141-000 

FloridaPowsrCorporat[an Otigmel Sheel No. 3 
Rate Schedule FERC No. 193 

POWER SALES AGREEMENT 
BETWEEN FLORIDA POWER CORPORATION, DOING BUSINESS AS 

PROGRESS ENERGY FLORIDA, INC. 
AND 

CITY OF MOUNT DORA 

Thii &reement for the purchase and sale of eledric capacity and energy (the 

'Agmemeny3 dated as of ocfskr 17 ,2008. is made and entered into by 

Fbri4a Power CMpOretlon, dolng bushe00 as Progress Energy Florida, lnc. (the 

'Company3 and the C i  of Mount Dora, Florida (the %ustomsf). The Company end 

the Customer ere sometimes hemin 

as the IpaWs.' 

to tndMdueRy as e ' P W  and wllectivety 

WHEREAS 

1. The Ccmpeny b e publicutility as defined In me Federal Power Ad end 

sells efectrk capadly and energy to other utifidles for reselee; 

2. 

3. 

The Customer is a munfdpllyowned eledrlc distributkn utility; and 

The Pa- desirs that the Company sa9 to the Cucrtomer and the 

Customer purchase fom the Compeny all of Ua requireman$ for ebecblc c a w  and 

energy punwent to the t" and oonditions sel out in lhls executed Agreement. 

NOW THEREFORE 

In condderstkn d the mutual covenants and egreernmts hmb, contained. the 

Pertles agree as f o l k  

ARTICLE 1. 
DEFINITIONS 

when used tn thb&"ent wlth inltiai capitarmtlon shall have the 

fdlauing meaninp: 

Issued by: R. Alexender Glenn 
I d  on: November 1.2006 Elfectlve: January 1.2007 
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determined based on the highest aggregate kW usage as measured at the Point@) of 

Wiry dudng any two (2) consecutive 15minute periods of each billing perkxl. as 

compensated for incuned Losses from the Point@) of Receipt. 

(ii) The total monthly billing energy shall be determined based on the 

accumulation of 15minute metered values as measured at the Point@) of Delivery for 

each billing period and compensated for Losses from the Point(s) of Receipt. 

ARTICLE 7. 
TRANSMISSION SERVICE 

(a) It is the Customer's responsibility to arrange and pay for transmission and 

ancillary senrices for the deriery of energy under this Agreement from the Poinl(s) of 

Receipt to the Point@) of Delivery. Them shall be no reduction in the Customer's 

payment obligation as a result of curtaibnenh. interruptions. or reductions of 

transmission service or ancillary service. 

(b) Unta the c o m " e n t  date of the Delivery Period (and during the 

Delivery Period, on an es-needed basis). the Company shall, at the option of the 

Customer, a d  as the transmissian agent for the Customer under the terms of a 

separately negothtd agreement. 

ARTICLE 8. 
PAYMENT OF INVOICES; CREDIT SECURITY 

(a) The capadty end energy supplied under lhts Agreement shall be subject 

to a truaup ofthe Monthly Fua) Charge in acandanca herewtth. The Company shall 

deliver to the C t " r  an invoice idenbifyng and itemizing (i) the Capecity Charge for 

that month; (ii) the estknatd Monthly Fuel Charge for that month which is equal to the 

product of the Monthly Energy Delivered multiplied by the estimated Fuel Charge for the 

calendar month (With is the actual Fuel Charge for the previous calendar month); (iii) a 

ElkcJhm: January 1. Mo7 
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true-up of the estimated Monthly Fuel Charge induded in the previous calendar month's 

bill (where ths true-up credit or charge, as applimble. is equal to the actual Fuel Charge 

ofthe previous calendar month minus the estimated Fuel Charge of the previous 

calendar month muttiplii by the Monthly Enwgy Delired for the previous calendar 

month); ( i i )  the Non-Fuel Energy Charge. Invoices supplied hereunder shall be 

rendered monthly by the Company as soon as reasonably praclical after the first day of 

each month for the prior month's capacity and energy and shall be due when rendered 

and payable within thirty (30) days from the date the Custmr receives the invoice. An 

example ofthe C0m-s invoicas is provided as EXHIBIT C. All payments made to 

the Company by the Customer herwnrler shall be by eledronic funds trensfer or other 

mutueHy agreeable method@) to the "t designated by the Company. Invoices not 

paid within said Kkty (30) days shaH be deemed Wnquent and shall accrue interest at 

the Interest Rate. In the case of 8 disputed invoice. the Customer shall (1) pay the 

invoice to the Company during the thirty (30) day payment period and (2) provide to the 

Company. prior to the expiratiw, of the thirty (30) day payment period, written 

notification of theemountdtha invoke that is in dispute and the reasons therefor. The 

Company and tha Customer shell fully cooperate w b  each ather to resdve the dispute 

within t h i i  (30) days from the date that the Company receives mitten notificetion ofthe 

dispute. If the Pertiee cBnnOt redim the dispute wlthi the tlme period, elther Patty 

may saekto re8ohm kpumuantto ARTICLE 16 he&. If the Customer doag not pay 

an invoke or dispute it pursuant bo the provisions set out above. the Company may 

exercise its righb 88 aet out in thts ARTICLE 8 and in ARTICLE 16 hereof. 

(b) The P a r f i  shall at al) times each maintain Acceptable Creditworthiness 

or shall provide Performance Assumnca to the Non-Affected Party. To maintain 
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AcceptaMe Cmdiirthiness. the Parties shall not be in default of any payment 

ObGgBtiOnS as set out in ARTICLE 8(a) and ARTlCLE lS(a)(i) hereof and: 

(0 the Parties shall each maintain either a credit rating (i.e. the rating 

assigned to its unsecured senior long-term debt obligetions or Underiying Rating 

if there is no unsecured senior tor@ t" debt) by Standard 8 Poor's of at least 

EBB- an- a Long Term lssuer M Underlying Rating. if there is no Long Tem 

Issuer Rating. from Moody's Investor services of at least f3aa3; or 

(ii) 

(0, the Party &hall provide three (3) years of its most recent financial statements 

to the other Party w h i i  will be evaluated in a ammarcially reasonable manner 

to demonstrete to the other Party's reanonable satisfscbion that the P ~ R Y  meets 

standards that am at least equivalent to tha standards underlying the credit 

ratings set out in aubaection 0). 

(e) 

Ha Party does not have Commerdalcredit ratings asset out in subsectian 

'Performance Assurancen shall mean one of the following: (a) as to either 

Party, an unconditional and inevocable Letter of Credit OT a cash deposit equal to Ute 

amount that the Parties estimate that the Customer would owe to l h m  Company for the 

months ofthe calendar year in which the Customer's bills areexpeded to be the 

high@ or @) as tothe Customer. edvmcepaymentfof each month's service basad On 

theCompany's~b;m91eoltheamwntthaftheCustomerwill~fwthatmonth. paid 

not less than tiva (5) days priorto the b6ghnln~ dthe month. and trued up at the time 

of the second succeedii month's advance payment to reflect the actual amount the 

Customer owes. The Company shall pay Intmst on MY prepayments made purauant 

to this ARTICLE B(c) at the Interest Rate. 

lsswd by R. Ahandor Glenn 
ltared on: November 1 . m  Efktive: January 1.2007 
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(dl If a Party that o ~ n a l l y  demonstFates Acceptebla Creditworthiness 

Wbsequently fails to maintain Acceptable Creditworthiness, as determined by the N m  

Affected Party, the Non-Affeded Party shal noWy the Affected Party within fnre 

Busimtss W a  of the date on which it no h g e r  meets the Acceptable C r e d i i i n e s s  

stendadsandshall requestthemtopwide P e r f o ~ ~ s w r a n c e t o t h e ~ o n -  

Affected Party within thirty (30) Business Days ofthedate on which it ceased to 

maintain Acceptable Creditwcdhiness. 

(e) If an Afleded Party fails to provide Performance Assurance as set ovt in 

this ARTICLE 8, then: 

(i) in the event that the Customer is the Affected Party, the Company may 

suspend servtce to Customer, provided that the Company notifies the Customer 

in writing of its intentto suspend sefvice at l e d  thirty (30) days priorto the date 

on which senrice isto besugpended to give the Customer time to CORed the 

deffciency (‘Cure Period’). The Cmpany’s right to suspend service hereunder 

shal( be in a d d i i  to its (isht to take adion for default punwant to ARTICLE 15 

hereof; 

(ii) in the event that the Company is the Affected Party, the Customer Itlay 

terminate thb Agrement. provided that the Customer notifbs lhe Company m 

writing of its intent to terminate senrlce at leeat thirty (XI) days prior to the date 

on whiitem\h\etion is to OmKtOgive the company time to conedthe 

deficiency p u r e  P m .  The Customer‘s right to terminate sen’ice hereunder 

shall be In addition to its @ht to take adion for default pursuant to ARTICLE 15 

hereof. 

Issued by: R Alcucan#n Glenn 
Issued M: November 1.2008 Ellsctfve: January 1.2007 
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(r) If 8 Party to this Contract that has previously been deemed to not exhibit 

Acceptabk, C " t h i n e s s  is subsequently upgreded to Acceptable Creditworthimess 

pursuant to ARTICLE qb). or the Party's audited hnencial statements demonstrafe. 

after being evatuated by the Non-Affected Party in a c0"ercially reasonable manner, 

that they an, considered to be of Acceptable Crediirthiness. then the Non-Affected 

Party shell notify the Affected Party within hva Business Oays of the date that it shell 

retum any Pcsfoimanca Assurance being heM by the Non-Afiected Party within thirty 

(30) Business Days of the date on which it gained Acceptable Creditworthiness. 

ARTICLE 9. 
TAXES 

(0) General. The Company and the Customer shall each use reasonabb 

efforts to minimize texes a p p i i i  to the transactions to be carried out under the terms 

of ~ Agreement. Eiiher Party. upon wrilien request of the other. shalt prOVide a 

certificate of exemption or ather reasonably satisfactory m'dence of exemption if such 

Party is exempt from taxes, and shall use reasonable efforts to obtain and cooperate 

with obtaining any exemption from or reduction of tax. 

(W & m l k . M . T u ~ ~ .  

(i) The Company shell be reeponsible for ell existing and any new 

sale. use, transportabion, excise, business and operation. ad vdcx~sm. or other 

slmilar tax, imposed ar levied by any governmental a m  relating to the 

energy prior to its delivery to Customer at the Point(8) of Receipt. 

(ii) The Cdomer shell be responsible for all existing and any new 

saie.#se,tr" . , exase, ad v s h ,  w other similar tax imposed or 

levied by any governmental authority relating to the sale, use or mnsumption of 

energy at and affer its receipt by Customer at the Pcint(s) of Receipt. 
Wb. R.AIOMderGbrm 
lsausdw: "br1.m EW8cthm: Jenusry 1.2007 
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reasonable attorney's fees). damage or hjuy to persons, and property judgments in a 

total amount that is in excess of $lOO,OOO per incident. In no event shaU this Artide 11 

apply to a failure by6 Party to perfom\ any term OT c o n d i  ofthii Agreement, 

including. but not limited to, a failure to pay the other Party under this Agreement, an 

Event of oefaun under this Agreement or a breach ofthis Agreement 

ARTICLE 12. 
PERMKS AND EASEMENTS 

The Customer shall f u m i  the Company with all Customer permits and other 

easements of licenses which are necessary for the construction and maintenance by 

the Gompany of the fadlilies required for delivery of service to the Customets Point@) 

of M i r y .  The obligations of each Party to the other Party under this A Q " t  are 

subject to and conditioned upon the other Party securing and retaining all permits and 

easet" and other tights and epprovak that the other Pam is required to secure 

under this Agreement and w b i i  afe necessary for the Company or the Customer (as 

app(i)toperformunderthiAgreement 

ARTICLE 13. 
REPRESENTATIONS AMD W-TIES 

(a) As a material inducement to enter into this Agreement, each Party 

represents and warrants to the other Patty that as ofthe Effecuve Date ofthe 

Agreement: 

(i) it is duly oFgenized, validly e x w  and in good standi- under the 

laws of the jurisdlctbn of its- . and has all requisite power and authority to 

enter into this Agreement and c o n s u m  the lransactions contemplated 

hemin: 

Issued by: R. Alemder Glenn 
lsJued on: November i .  2008 EffwWe: January 1.2007 
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(ii) it has all regulatory a u l h w i m s  necessary for it to legally perform 

its obligations hereunder or will obtain such authorizations in a timely manner 

prior to the time that performance by such Party which requires such 

authorization becomes due; 

(ii the execution. d e l i ,  and performance of this Agmemant WYI not 

conflict with or violate any  le. statute or regulation of any court, agency, or 

regulatory body. or any contract. agreement or arrangement to which it is a party 

or by which it is otherwise bound; 

(iv) this Agreement ConStiMes a legal. vatid. and bind- obligation of 

Such Party enforceaMe against it in accordance with its terms, and each Party 

has all fights such that it can and will perfoim its obligations to the other Party in 

CdC" with the tam and conditions of thm Agreement, subject to 

bankruptcy, insolvency, reorganitation and other laws affecting creditor's rights 

generally end gmlprinciplesofequity, 

(v) it has negotiated and entered into this Agreement in the d i a r y  

course of it8 mpective business, in QONI faith. for fair consideration on an am's- 

lengih bas; 

(vi) It Is not bankrupt and there are no proceedings pending or being 

contemplated by It. or to Its knowledge, threatened against it w h i  would muit 

in it b e i i  or becoming benknrpt; 

(vii) there are no pending, or to its knowledge. threatened legal 

Proceedings againsl it tnet could materiafty adverseby affect its ability to perform 

its obligations under this Agreement. 

lssuad by: R. Alexander Glenn 
Issued on: "ber 1.200s EfIecthm January 1.2007 
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(b) EXCEPT AS PRWDED HEREIN. THE PARTIES MAKE NO OTHER 

REPRESENTATIONS. WARRANTIES OR GUARANTEES. EXPRESS OR IMPLIED, 

STATUTORY OR OTHERWISE, RELATING TO THEIR PERFORMANCE OR 

OBLIGATIONS UNDER THIS AGREEMENT, AND EACH PARTY DISCLAIMS ANY 

IMPLIED WARRANTIES OR WARRAMlES IMPOSED BY LAW INCLUDING 

WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 

PURPOSE. 

ARTICLE 14. 
m i €  AND RISK OF LOSS 

T i  to end risk of loss related to tho energy sold hereunder shall transfer from 

the Company to the Customer at the Poinvs) of Receipt The Company warrants that it 

will deliver the energy purchased hereunder free and dear of all hens. security interests, 

claims and encumbrances or any intemst therein or thentto by any person arising prior 

to the Point(s) of Receipt. 

ARTlCLE 16. 
DEFAULT 

(a) Each of the following shall be an ’Event of Defaur under this Agreement: 

(i) The failure of either Party to make m y  payment to the other Party 

as requked by thib &“ent within thirty (30) days of the d a b  when such 

payment h m e  due and payable. 

(ii) The failure by either Party to perform any Wiation to tha other 

Pmty under thb Agreement, &r than obligatlone for the payment of money, 

provided that the defaulting Party shall have been given not leas than thirty (30) 

days’ notice of such failure by the nowdefaulting Party and such defaulting Party 

tanredby: R.AbxanderGkn 
k u e d  on: “bel 1.m Etlectlue: JMUary 1.2007 
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shal have unsuccessfully attempted to corred such defautt or shell have failed to 

use its reasonable best efforts to corred such default. 

(iii) The insolvency of bankruptcy of a Party or its inabilii or admission 

in writing of its inabtay to pey its debts as they mature. or the making of a 

general assignment for the bene& of, or entry into any contract or arrangement 

with, its creditors other than the Company‘s or the Customer‘s martgagee. as the 

caw may be. 

( i i )  The application for, or consent (by admission of material allegations 

of a petifion or othemise) to, the appoinbnmt of a receiver. trustee or liquidator 

for any Party or for all or substantially all of its assets. OT ils authorization of such 

a p p l i  or consent. or the commencement of any proceed- W i  such 

appointment against it without such authoritabbn, “! or appiiition, which 

proceedings continue undismissed or unstayed for a period of s’bdy (60) days. 

The authorization or filing by any Patly of a vobntary petition m (v) 

bankruptcy or application for or consent (by admission of materiel allegations of a 

pew or otherwise) to the application of any bankruptcy, reorganization. 

readjustment of debt, insolvency. dissdulion. liquidation or other similar law of 

any juridiction or the instiMlon of such proceedings against any Party without 

such authorbatbn. appbtion or consent. WMch prooeedlngs remain 

undiiisaed or unstayed for sixty (SO) days or which result h adjudication of 

bankruptcy or insolvency wfthin such time. 

(VI) Any representation or warranty made by the defaulting Perty in the 

Agreement shall prove to have been f a k  in any material respect when made. 

Iswed by: R. Alexander Glenn 
Issued on: ”bM 1.2m EfkWft :  January 1.2007 
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(vii) The failure of the Customer to provide Performance Assuramz as 

required under ARTICLE 8. 

(b) when" an Event of Defautt occurs, the rwndefaulting Party may give 

the defaulting Pa* written notice to remedy the default In the Event of Defauk the 

m-defaulting Pa* shall have all the nghb I may have at law or in equity, induding 

the right to terminate this &"ent .  

ARTICLE 16. 
DISPUTE RESOLUTION 

fn the event of any dispute ami cut of or relating to this Agreement which the 

Parties are unable to settle within thirty (30) days after the dispute arose. eiUler party 

may refer the dkpute to a meeting of senior management. in which case each Party 

shall nominate a senior &cer of its management to meet at a mutually agreed time and 

place not later than W-lh (45) days afler tha dispute a m  to attempt to retlohre the 

dispute. If a resolution cannot be reached within fttaen (15) days after the meeting of 

senior officers or within sixty (60) days after the dispute arose. then either Pam may 

p w  its rights at law or in equity with respect to such dispute. Unless direded 

othenvise by a court or gpwamment agency of competent jurisdidion M unless 

otherwise pmvided by the expnw terms ofthis Agrement, no Party shall wase or 

delay perfomnw of its obligations under this Apement during the existence of any 

dispute or ttm pendency of any proceeding to resolve it. and the Partles shaU pay to 

each other all amounts owing. 

ARTICLE 17. 
AUDIT RIGHTS 

Each Party shall have the right. at its own expense, to adit  and to examine any 

supporting documentation related to any bill submitted or payment requested under this 

Issued by: R. Akxandsr Glenn 
Issued on: "ber 1.2008 E M w  January 1.2007 
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Asreement for capacity and energy provided to Customer. Any audR hereunder shall be 

undertaken by the requesting Party, or its representatives, at reasonabk times and in 

canformance wiih ~neral ly accepted auditing standards. The right to iniite an audit 

shall extend for a period of two (2) years following the end d the month in w h i  senre 

is rendered. Any audit initiated by a Party shall extend for no longer than a period of 

one (1) year. Esch Paw shall fully amperate with any audit by the other Party and 

retai all necessary records or documentation for the entire length of the audit period. If 

any audi discloses that an overpayment or underpayment has been made. the amount 

of any u n d i  portion of such overpayment or underpayment shall promptly be paid 

by the obligated Party, with interest calculated at the Interest Rate from the date on 

hid, the payment should have been made tothe date on which the papent or 

m i s  actuayc made. Uprmthe muhrel agreement ofthe parties that "xi a 

disputed portion of such overpayment or underpeyment such overpayment or 

underpeymant shaU be paid by the OblIQated Pmty. with interest calculated at the 

Interest fbte from the date on whkh the payment should have been made 10 the dete 

on which the paymeot or repayment is ec\uSny made. This provision and the ahts of 

the Parties to audit shaU survive the termination ofthis Agreement. 

ARTICLE 18. 
ASSGWENT 

(e) Except as provided herein, neither Party shaU sssbn thin Agment  or its 

rights hereunder without the ptiorwmten consent of the other Party. whkh consent may 

not be unreasonably withheld. Any aselgnment ofvlk Agreement in violation of this 

ARTICLE 18 shall be. et the option of the non-assigning Patty, void. 

(b) E i e r  Party (the 'Asslgnlng Party') may, without the consent of the other 

?e*: 
l8wedby. R.AlsnnderGlaw, 
IuUMon: "ki .zwB EfIem*e: JMuayl.2007 
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(i) kf” or aSsb this Agreement to an ARbate of the 

which A f f i h k ’ S  “ t h i w s  is equal to or higher than that of me 

&Win9 

Affiliite does not have a such a rating. on credii assurances reasonably 

acceptable to the non-assigning Party, provided that such Afiiliate is fhm&lly 

and operationally capable, including maintaining the same hvei of reliability and 

delivering capacihl and energy at the same “tidy charges as the Customer 

woukl have receivsd had the asscgnment not been made. of performing its 

obligations under this Agreement; or 

based either on Standard and Pow‘s or Moody‘s ratings or. if the 

(ii) transfer or assign its rights and o b l i o n s  under this Agreement to 

any person or entity (the Assignee) succeedii to all (x substantially all of the 

Assigning Party‘s assets. pmvided that the Assignee’s credaworthiness is equal 

to or himr than that ofthe Assigning Party and I is fmancially and operatiiRy 

capable of paforming its 

(c) 

under thii Agreement. 

An assignmen! or transfer pursuant to ARTICLE 18(b) may be made only 

if: 

(i) eny r e q w  regulamy approvals that may be required am 

o b t a i i  In connection with such transfer or assignment; 

(ii) the Assignee agrees in wiling to be bound by the terms and 

condibjo~ of this Agreement; the Assignee has Acceptable Creditworthiness as 

defined in ARTICLE 8(b) or provides Performance Assurance pursuant to 

A R ~ C L E  

performing its obligations under this Agreement and 

and the A~B@IW is ffnancially and 0peretionel)y capable of 

Issued by: R. Aleurnder (;fen, 
Issued MI: Nomber  1.ZWI3 ERective: January 1.2007 
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the non-assigning party is not obligated to perform its obrgatim 

hereunder in favor of the Assignee to the extent the Assignee shaU not perfom, 

the oblgations of the Assi i ing Party. 

(d) 

(iio 

If either Party terminates its existence as a corporate entity by merger. 

acquisition. sale. consoliiation or otherwise, or if all or substantially a l  of such Party's 

assets are transferred to another person or business entiiy. without complying with this 

ARTICLE 18, the other Party shall have the right, enforceable in a cowt of cwnpeeant 

jurisdiction, to enjoin the first Party's sucmssor from us@ the property in any manner 

that interferes with, impedes. or restricts such dher Party's ability to cany out its 

ongoing busineas operations. rights, and obligations. 

(e) TMs ARTlCLE 18 and all offhe provisions hereof are binding upon. and 

inure to the bemiit of, the perties and thek mspedhm ~UCC~~SOIS and permiaed 

assQns. 

"LE w. 
MATERIAL ADVERSE EVENT 

(a) A Material Adverse Event is any of the folbwing events: 

( i )  Thm Agreement is not appmved or acmpted for filing by the FERC 

without m o d i  orcondii. 

(17) A Regional T"n1ssbn Organlzeucn w reglonal reliability 

organhetion or a restructuring of the electric utility industry in the State of Fbride 

prevents, in ~ h d e  OT in part. either Party from performing any pds lon  ofthis 

&"t in atxnrdanca with -ka terms or hnposeg obligations on a Party that 

materially affect the coats that a Party incurs to comply ww\ ihis &reement 

(b) Either Party may provide written notica to the other Party of the 

occurrence of a Material Adverse Event within sixty (So) days ofthe occurrence of the 

M m :  Novabsrl.zoM HllK%m: Jsnvely 1.2007 
Iaauedw R.AlwandwGbm 
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company: 

Pmgress Energy Florida 
100 Central Avenue 
MAC-BTQG 
St. Petemburg, Florida 33701 
Attention: Director. Oriainatron 8 Account ! , a n a m  - FRCC 

Customer. 

CityofbuntDora 
P.O. Box 178 
Mount Dora. Florida 32757 
Attention: Electric utili Manam 

Either Party may specify a different person to be n o t i d  and I or different 

address by written notice. 

ARTICLE 26. 
WO AGENCY RELATIONSW 

Nothing in this Agreement b intended or shall be deemed to constitute a 

partnershi, agency, or joint venture relatiinship between the Company and the 

customer. 

ARTICLE 27. 
FORCE W E U R E  

Neither Party shall be in breach of this A p m e n t  for failure to perfom its 

obligations hereunder P such failure is the resuit of a Force m m  Event A 'Force 

Majeure E m f  under thia Agreement shall mean an event, D C Q I K ~ ,  or circumstance 

beyond the r f " b l e  control of. endwithootthefeuttcw negligenoe. of the Party 

claiming Force Majeure. induding, but not l i i  to. act5 of God. labor disputes 

( indudi  strikes). ads of public en", orders or absence of necessary orders and 

penb of any kind which have been property applied for, f" the Gove"ent of the 

United States or from any State M Territory. or any of their departments, agencies or 

ofkials. or from any civil or miiiiry authority. extraordinary delay in transportation, 



U n o f f i c i a l  ERC-Generated PDF of 20061103-0165 Received by FERC OSEC 11/01/2006 in Docket#: ERO7-141-000 

FlwidapDrmrCorporabbn OligbIal sheet No. 32 
Rate schedule R R C  No. 183 

imbilay to transport. *re 01 reprocass spent nudear fuel. lightning, severe weather, 

epidemics. earthquakes. fires, hurricanes, tomadoes. storms, Roods, washouts, war, 

dvil disturbances. explosions. sabotage. injunction, blight. blockade. quarantine, 

breakage of machiwry w equipment M any other similar cause or event which is 

beyond the Paws reasonable control and which. M y  or in pad, prevents the Party 

chiming Force Majeure from performing its obligations under this Agreement. Mere 

economic hardship of a Party does not Constitute Force Majeure. Any Party which 

claims that its performance is being delayed or prevented as a result of a Fwce Majeure 

shaR proceed with due diliince to overcome the events or urcumst”? of the Force 

Majeure and shall use all reasonable efforts to mitigate the effects of the Force Majeure. 

ARTICLE 28. 
ENTlRE AGREEMENT 

The Agreement shall be the final expression ofthe Parties’ agreement and shall 

be the complete and exdusive statement of the terms thereof. No statements or 

agreements. oral, or written. made prior to the date hereof, -11 vary or modify the 

written terms set forth herein and neither Party shall claim any amendment, 

modification. or release from any provision hereof by mason of a mume of action of 

mutual agreement unless such agreement is in writing. is signed by both Parties and 

sped&ally stetes It is an amendment to the Agreement 

mncE a. 
SEVERABlLrrY 

Except a8 expressly set forth hemin. if any term or provision of this Agreement is 

held illegal or unenforceeMe by a court with jurisdidion over the Agreament, all dher 

tetms in this Agreement will m a i n  in MI force, and the illegal or unenforceable 

provision shall be deemed sbudc. In the went that the stricken provision materielly 

lrurued by R. Alexander Glenn 
lMued on. "her 1. MOB EflediME January 1.2007 
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Honorable Philis J. Posey 
Acting Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

Regarding: Florida Power C 'poreton; 
Cost-Based Power Salw Agreement with 
Seminole Electric Cooperetive. Inc.; 
Docket No. E R o 7 - ~ 0 0  

Dear Acting Secretary Pwey: 

Inc., hereby files. pursuant to Section 205 of the Federal Power Act, a cost-based 
power sales egreement with Seminole Electric Cooperative. Inc. ('SECI"). FPC 
respectfulty requests that the Commission accept this power sales agreement 
("Agreemenr) for filing within 90 days after the date of this filing and grant an effactive 
date for this Agreement of June 28,2007. which is 90 days after the date of this filing. 

A. BACKGROUND 

Florida Power Corporation ('FPCT, doing business as Progress Energy Florida. 

FPC is an investor-owned utility that provides generation, transmission and 
distribution services to retail customers in the State of Florida. It a b  is a power 
supplier for a number of wholesale customers in the State of Florida. including SECI. 

SECl is a Florida corporation and a generation and transmission cooperative. 
SECl has a need for system intermediate capacity and energy and seasonal system 
peaking capacity and energy to serve its future load requirements beginning January 1. 
2014. Pursuant to the Agreement submitted here, FPC has agreed to provide that 
power supply to SECl under a long-term agreement beginning January 1.2014 through 
December 31,2020. The firmness of the power supply that FPC will.be providing to 
SECI is as firm as FPC's service to its firm native load customers. 
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RADEY ITHOMAS !YON #CLARK 
A t t o r n e y s  & Counse lors  a t  l a w  

301 SOUTH BRONOUGI-I STREET, SUITE 2 0 0  

TALLAHASSEE. FLORIDA p3ot 

www.rrdcylnw.c0m 

850-425-6654 phone 

850-415-6694 far 

Ann Cole 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

KAREN ASHER-Cob 

DONNA E. BLANTON 

SUSAN F. CLARK 

EDWARD B. COLE 

BERT i. COMBS 

THOMAS A. CRABB 

TONI A. EGAN 

JEFFREY L. FREHN 

- a u q  14,2008 

CHRISTOPHER B LUNNY 

ELIZABETH McARTHUR 

STEPHEN K MrDANlEL 

TRAVIS L MILLER 

J O H N  RADEY 

1151  C SCOLES 

HARRY 0 W M A S  

D A V I D A  YE 
n s - O  o z m  ox - < 

1-3 c m 
0 

r O  

0 -  

Re: Direct Testimony of David W. Gammon to befired in Docket No. 070235-EQ 

Dear Ms. Cole: 

Enclosed please find an original and fifteen copies of the Direct Testimony of David W. 
Gammon, on behalf of Progress Energy Florida, Inc., to be filed in Docket No. 070235-EQ. 

Copies have been served to all other parties and staff, as shown on the attached 
Certificate of Service, in accordance with Order No. PSC-07-0962-PCO-EQ. 

Sincerely, 

Lisa C. Scoles 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the Direct Testimony of David W. Gammon, on behalf of 

Progress Energy Florida, Inc. was served by U.S. mail or hand delivery this 14* day of January 

2008, to the following: 
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INTRODUCTION, QUALlFICATIONS AND PURPOSE 

Please state your name and business address. 

David W. Gammon, P.O. Box 14042, St. Petersburg, Florida 33733 

By whom are you employed and in what capacity? 

I am employed by Progress Energy Florida, Inc. (“PEF” or “the Company”) as a 

Senior Power Delivery Specialist. 

What are your job responsibilities? 

I am currently employed as a Senior Power Delivery Specialist for PEF. This position 

has responsibility for all cogeneration contracts and renewable energy contracts. In 

this position, I have responsibility for all of PEF’s Qualifymg Facility (“QF) power 

purchases, including the development of Standard Offer Contracts. My 

responsibilities firther include administering all long-tem QF contracts, negotiating 

extensions, resolving disputes, and administering payments to cogeneration and 

renewable suppliers. 

Please describe your educational background and professional experience. 

I received a Bachelor of Science in Engineering degree 6om the University of Central 

Florida in 1980 and a Master of Business Administration from the University of 

South Florida in 2001. I am a registered Professional Engineer in the State of Florida. 

My employment with Progress Energy FloriddFlorida Power Corporatian has 

Prior to this position, I have had other been related to QF purchases since 1991 
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positions at Florida Power Corporation including Project Engineer in Energy 

Management Resources and Project Engineer in Relay Design. My employment with 

Florida Power Corporation began in 1977. 

What is the purpose of your testimony? 

The purpose of my testimony is to address the structure an history c PEPS Standard 

Offer Contracts for QF and Renewable Energy Producers (“Renewables”). I also 

explain why certain terms and conditions are included in PEF’s current Standard 

Offer Contract. 

Please summarize your testimony. 

PEF is required by law to have a Standard Offer Contract available for QFs and 

Renewables. A QF or a Renewable can accept PEF’s Standard Offer Contract 

without any negotiation, and PEF is compelled to abide by the teims and conditions 

of that contract for any and all counterparties who wish to agree to sell power under 

it While almost all QFs and Renewables elect to enter into a negotiated power 

purchase contract with PEF instead of utilizing PEF’s Standard Offer Contract, the 

Standard Offer Contract provides a comprehensive baseline of acceptable terms and 

conditions for energy providers to use in their negotiations with PEF, and PEF has 

had excellent success in obtaining power purchase agreements with QFs and 

Renewables by using its Standard Offer Contract as a “first draft” against which 

negotiated contracts are developed. 
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As of late, PEF has made a number of changes to its Standard Offer Contract 

in order to comply with recent rule changes and to incorporate feedback that PEF has 

received from QFs and Renewables. By making these changes, PEF has developed a 

Standard Offer Contract that both promotes Renewables to engage into negotiations 

with PEF and that strikes a balance between the interests of PEF and its customers 

and such energy producers. 

Are you sponsoring your testimony with any exhibits? 

No. 

STANDARD OFFER CONTRACTS, RULES AND TARIFFS 

Please briefly give an explanation of what a Standard Offer Contract is and the 

history of the development of Standard Offer Contracts. 

Standard Offer Contracts were developed pursuant to the Public Utility Regulatory 

Policy Act (“PURPA”), which was passed by Congress in 1978 Utilities in Florida 

have had Standard Offer Contracts approved by the Florida Public Service 

Commission (“FPSC” or “Commission”) in effect since 1984, offering the same 

contract tenns to any and all suppliers, although different terms can be developed 

through negotiation. 

Because the Standard Offer Contract is offered to all renewable suppliers, its 

terms must be broad enough to cover all possible circumstances. The particular 

contractual needs of a specific type of supplier, such as a solar supplier, may be 

different than the contractual needs of another supplier, such as a biomass facility, but 

3 
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the Standard Offer Contract must be available to all suppliers regardless of the 

resource used. The fact that different types of suppliers may benefit from different 

terms is the reason that the terms and conditions in a Standard Offer Contract have to 

be broad-based and comprehensive. 

Can you also provide a brief history of the development of the rules governing 

Standard Offer Contracts for Renewable Generation? 

The rules regarding Standard Offer Contracts have been in place since 1984. As the 

rules have evolved and changed over time, the Commission has given careful 

consideration to the development of contractual terms to balance the needs of 

suppliers and utility customers. Accordingly, the rules have been amended several 

times. Most recently, the Standard Offer Contract rules were amended in 2006 to 

specifically address renewable energy generation. All of the rule changes were made 

according to the rulemaking procedures in place at the time, and comments from all 

interested parties were solicited, heard and thoughtfully evaluated by the 

Commission. 

You mentioned a rule change in 2006 regarding renewable energy. 

particular aspects of the Commission’s rules promote renewable generation? 

There are numerous provisions of the Commission’s rules that promote renewable 

generation. They include: 

What 

Removing the previous cap limiting Renewables to 80 MW or less. 
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Requiring updated Standard Offer Contracts be filed by each utility each year by 

April 1. 

Requiring a separate Standard Offer Contract for each technology type identified 

in the utility’s Ten Year Site Plan (“TYSP). 

Requiring that a Standard Offer Contract be continuously available to 

Renewables . 

Providing the Renewable the option to choose the teim of the Standard Offer 

Contract between ten years and the economic life of the avoided unit. 

Allowing a portion of the energy payment under a Standard Offer Contract to be 

fixed. 

Removing subscription limits in the Standard Offer Contract. 

Requiring a provision in the Standard Offer Contract to reopen the contract in the 

event of changes in environmental and govemmental regulations. 

Requiring that Renewable Energy Credits (“RECs”) remain the exclusive 

property of the Renewable. 

Requiring prior approval by the Commission before equity adjustments for 

imputed debt can be made to a utility’s avoided cost. 

Providing for dispute resolution between a Renewable and a utility. 

What changes did PEF make in its tariff to comply with the FPSC’s 2006 rule 

revisions? 

In order to comply with the rule changes and in response to comments received 

during recent contract negotiations with Renewables, numerous changes were made 
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to PEF’s Standard Offer Contract. PEF’s Standard Offer Contract now includes the 

following: 

The Standard Offer Contract is based on the next avoidable fossil fueled generating 

unit identified in PEF’s TYSP, as required by Rule 25-17.250(1), F.A.C., which is 

the 2013 combined cycle unit. 

The Standard Offer Contract is available to both Renewables and QFs less than 

100 kW, as provided by Rule 25-17.250(1), F.A.C. 

The Standard Offer Contract is offered on a continuous basis, as required by 

Section 366.91, F.S., and Rule 25-17.250(2), F.A.C. 

The Standard Offer Contract allows a Renewable or QF to choose any contract 

term from 10 years up to 25 years, which is the projected life of the avoided unit, 

as required by Section 366.91, F.S., and Rule 25-17.250(3), F.A.C. 

The Standard Offer Contract includes normal payments, early payments, levelized 

payments, and early levelized payments, as required by Rule 25-17.250(4) and (6), 

F.A.C. 

The Standard Offer Contract contains no preset subscription limits for the purchase 

pf capacity and energy from Renewables, as required by Rule 25-17.260, F A.C. 

The Standard Offer Contract contains a provision to reopen the contract based on 

changes resulting from new environmental or regulatory requirements that affect 

the utility’s full avoided costs of the unit on which the contract is based, as 

required by Rule 25-17.270, F.A.C. 
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The maximum number of capacity tests specified in the Standard Offer Contract is 

reduced €rom six times per year to two times per year. 

3 Q. Other than the changes listed above, is the Standard Offer Contract 
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23 

substantially the same as previously-approved versions? 

Yes. Although there were other changes made to PEF’s Standard Offer Contract, in 

addition to those described above, including gammatical changes, capitalization of 

defined term, renumbering of sections, and the like, the bulk of the Standard Offer 

Contract has remained unchanged since it was last reviewed and approved by the 

Commission in 2003. 

One of the requirements of Rule 25-17.250, F.A.C., is that the utility make 

separate Standard Offer Contracts available for each type fossil-fueled 

generating unit in that utility’s TYSP. Has PEF done that? 

Yes. PEF’s 2007 TYSP contained five proposed generating units. Of those five units, 

Hines Energy Complex Unit #4 and the Bartow Repowering were already under 

construction, making them ineligible for a Standard Offer Contract. Another proposed 

generating unit is a nuclear facility, and it is also ineligible for a Standard Offer 

Contract. The remaining eligible generating units were a 2013 combined cycle unit 

and a 2014 combined cycle unit. In compliance with Commission rule, PEF’s current 

Standard Offer Contract is based on the 2013 combined cycle unit. 

Has the FPSC approved PEF’s TYSP on which the Standard Offer Contracts in 

this case are based? 

, 

7 



1 A. 

2 

3 m. 
4 

5 Q. 

6 

7 A. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Yes. PEF’s TYSP was approved by the Commission on December 17,2007. 

SPECIFIC PROVISIONS OF THE STANDARD OFFER CONTRACT 

A. Payments 

How are “avoided costs” derived for both energy and capacity payments in 

PEF’s Standard Offer Contract? 

The “avoided costs” for capacity are calculated using the data from the TYSP and in 

accordance with the formula in Rule 25-17.0832(6), F.A.C. The formula in Rule 25- 

17.0832(6), F.A.C., utilizes the value of deferral method to determine the capacity 

cost. Simply stated, the value of deferral method determines the savings produced by 

defening the construction of generation. 

The avoided energy cost is determined in accordance with Rule 25- 

17.0832(5), F.A.C., which states that the avoided energy cost is determined using the 

heat rate of the avoided unit when the avoided unit would have operated; and, when 

the avoided unit would not have operated, the avoided energy cost is equal to the as- 

available rate. For purposes of the Standard Offer Contract, it is assumed that the 

avoided unit would operate in any hour when the as-available rate is greater than the 

energy cost calculated using the heat rate of the avoided unit. Therefore, the energy 

payment rate is determined hourly by comparing the as-available rate to the energy 

cost using the avoided unit heat rate and then using the lower of those two values. 

This methodology to determine the hourly rate has been used in Standard Offer 

Contracts for a number of years. 
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The as-available energy cost is PEF’s marginal cost of energy before the sale 

of interchange energy and is calculated in accordance with Rule 25-17.0825, F.A.C., 

and PEF’s Rate Schedule COG-]. 

Does PEFs Standard Offer Contract include a provision requiring a renewable 

energy generator to maintain a 71% or greater capacity factor in order to 

qualify for a capacity payment and a 91% capacity factor or greater in order to 

qualify for the full capacity payment? 

Yes. 

Why is it appropriate to require a renewable generator to maintain a 91% or 

greater capacity factor to qualify for the full capacity payment? 

It is appropriate to require a Renewable to maintain a 91% capacity factor to qualify 

for the full capacity payment because 91% is the projected availability of the avoided 

unit. Under the Standard Offer Contract, the supplier has the right to deliver to PEF 

whenever it chooses. To ensure that PEF’s customers receive the capacity that they 

are paying for and have contracted to receive, the Standard Offer Contract must 

require the supplier to deliver to PEF at the same capacity factor during the on-peak 

hours (91%) that the avoided unit would deliver. Said another way, the Standard 

Offer Contract requires the supplier to be available 91% ofthe on-peak hours. 

Why is the speciiied capacity factor included in PEF’s Standard Offer Contract? 

. .  
I 
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The specified capacity factor ensures that PEF’s customers are receiving equivalent 

capacity compared to the avoided unit and are therefore receiving what they are 

paying for. In addition, the specified capacity factor ensures that PEF can count on 

the Standard Offer Contract to meet its capacity and reserve margin requirements. 

B. Right of Inspection 

PEF’s Standard Offer Contract includes a provision granting PEF a right to 

inspect a renewable generator’s facility and books. Why is this provision 

included? 

A right to inspection provision is included because it assures PEF has the ability to 

inspect a facility and/or its books to determine a supplier’s compliance with the terms 

of the Standard Offer Contract, if PEF has reason to believe that the supplier may not 

be complying with the contract For instance, if a renewable supplier has contracted 

to use biomass as its fuel to qualify as a renewable generator, but PEF has reason to 

believe that it may be using only natural gas, then an inspection and/or review of the 

facility and its books would verify the type of fuel that was being consumed. The 

intention of this provision is not for PEF to be a nuisance or hindrance to a facility by 

repeatedly and unreasonably inspecting a facility andor its books, but for PEF to 

have the ability to inspect when necessary. This has been a requirement in previous 

versions of PEF’s approved Standard Offer Contract. 
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C. Conditions Precedent 

Does PEF’s Standard Offer Contract include a provision outlining conditions 

precedent for a renewable energy generator to meet? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

A provision regarding conditions precedent is included in the Standard Offer Contract 

to provide protection to PEF’s customers. Most facilities that enter into a QF or 

renewable contract with PEF are new facilities. The conditions precedent section 

provides milestones that the supplier must meet to ensure that the project continues to 

move forward and that the facility will be on-line when expected. In other words, the 

conditions precedent section gives PEF assurances that a project will stay on course 

for successful completion, and it gives PEF advance notice that it may need to make 

other plans to secure replacement capacity to meet customer demand if a counterparty 

cannot comply with those conditions. 

D. Renewable Energy Credits 

Does PEF’s Standard Offer Contract include a provision specifying that PEF 

has the right of first refusal to purchase any RECs? 

Yes, as have previous versions of PEF’s approved Standard Offer Contract. 

Could a renewable generator negotiate a different arrangement regarding 

RECS? 
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Yes. As with most provisions of the Standard Offer Contract, the supplier has the 

right to negotiate different terms than those contained in the Standard Offer Contract. 

PEF has done so a number of times, most recently in its contracts with the Florida 

Biomass Group and Biomass Gas and Electric. 

E. 

PEF’s Standard Offer Contract includes a provision restricting the use of a 

renewable energy generator’s ability to use interruptible stand-by service tariffs. 

Why is this provision included? 

This provision is part of PEF’s Standard Offer Contract to ensure that the supplier’s 

generation is available when it is needed most. If the generating unit was off-line 

when PEF interrupted its intenuptible customers, then the generating unit could not 

retwn to service because it would not have power from PEF. The standby service 

purchased must be firm stand-by service to assure there is power available to start the 

unit. This has been a requirement in previously-approved versions of PEF’s Standard 

Offer Contract. 

Use of Interruptible Standby Service for Start-up 

F. Committed Capacity Test Results 

Does PEF’s Standard Offer Contract include a provision requiring that a 

20 

21 Committed Capacity? 

22 A. Yes. 

renewable energy generator demonstrate that it can deliver at least 100% of 

23 
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Why is this provision included in PEF’s Standard Offer Contract? 

This provision is included simply to ensure that PEF’s customers receive the capacity 

that they have contracted to purchase. If a contract is for 100 MW, but the facility can 

only reliably deliver 90 MW, then PEF’s customers are being short-changed. This 

provision has been included in previously-approved versions of PEF’s Standard Offer 

Contract. 

G. TestPeriod 

Does PEF’s Standard Offer Contract include a provision setting the test period 

to establish a facility’s capacity? 

Yes.  

Why is this provision part of PEF’s Standard Offer Contract? 

This provision is included to ensure that PEF’s customers receive all the capacity that 

they have contracted to purchase. Under the provisions of the Standard Offer 

Contract, the supplier selects a time when it will perfom a Committed Capacity Test. 

During that period, the supplier is to run the facility consistent with industry standards 

without exceeding its design parameters, and supplying the normal station service 

load. The capacity of the facility is the minimum hourly net output of the facility. 

Although this has been a requirement in previously-approved versions of PEF’s 

Standard Offer Contract, as I have previously explained, PEF has lowered the number 

of tests PEF can request in a year from six to two, in response to suggestions from 

Renewables. 
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H. Detailed Annual Plan 

PEF’s Standard Offer Contract includes a provision requiring that a renewable 

enerzy facility prepare a detailed plan of the electricity to be generated and 

delivered to PEF. Why is this provision included? 

The Standard Offer Contract requires the supplier to provide an estimate of its 

deliveries to PEF. These estimates are required so that PEF can coordinate the 

planned outages of the supplier with the outages of its own facilities and the other 

facilities under contract with PEF. This has been a requirement in previously- 

approved versions of PEF’s Standard Offer Contract. 

I. Total Electrical Output 

PEF’s Standard Offer Contract includes a provision requiring a renewable 

energy facility to provide its “total electrical output” to PEF. Why is this 

provision included? 

In the event the supplier is selling its output to PEF and another party, contract 

provisions to accommodate partial deliveries to both parties would need to be 

negotiated. These types of negotiations are unique to each facility, exist with multiple 

purchasers, and are outside of the scope of the Standard Offer Contract. Such 

provisions would be handled through a negotiated contract. This provision requiring 

“total electric output” has been included in previously-approved versions of PEF’s 

Standard Offer Contract 
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J. Operating Personnel 

Does PEF’s Standard Offer Contract include a provision requiring that a 

renewable energy facility have operating personnel on duty 24 hours a day, 

seven days a week? 

Yes 
I 

Why is this provision included in PEF’s Standard Offer Contract? 

The Standard Offer Contract is a fm contract, so the facility needs to have operating 

personnel on duty 24 hours a day, seven days a week to comply with the requests of 

PEF’s generation dispatcher. Personnel must be available to respond to requests to 

reduce output or alter the power factor to maintain system reliability. In rare cases, 

the unit may need to be taken off-line to prevent overloads to the transmission 

system, or be brought on-line, if possible, to address local or system-wide reliability 

issues. A similar requirement has been included in previously-approved versions of 

PEF’s Standard Offer Contract. 

K. Three Day Fuel Supply 

Does PEF’s Standard Offer Contract include a provision requiring a three day 

supply of fuel? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 
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This provision is included because it helps to ensure that during an extreme operating 

event, such as a cold snap or after a natural disaster such as a hurricane, the supplier 

will be able to continue operating for 72 hours. Just as with other generating plants, 

Renewables should be required to maintain a fuel inventory to assure availability of 

the unit if for some reason the fuel supply is interrupted. Accordingly, this 

requirement has been included in previously-approved versions of PEF’s Standard 

Offer Contract. 

What if a facility does not store its fuel on site, such as wind or solar power? 

If a facility uses a fuel that cannot be stored, such as wind, then this provision 

obviously would not apply. If such a facility wished to utilize PEF’s Standard Offer 

Contract with the exception of this provision, the simple solution would be to simply 

delete this section and enter into an otherwise identical negotiated contract with PEF. 

L. Performance Security 

PEF’s Standard Offer Contract includes a provision setting performance 

security. Why is this provision included? 

Performance securities are typically found in all firm energy and capacity contracts 

and have been included in approved Standard Offer Contracts for many years. They 

are used to help ensure that if a supplier can no longer meet its obligations under the 

contract, then the purchaser has funds available to cover a portion of the replacement 

cost of energy The performance security typically does not cover all the costs of the 

replacement energy, but it does offset some of the costs that are otherwise borne by 

: i  
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PEF’s customers. These provisions are important to appropriately shift some of the 

risk of default away from PEF’s customers and to the party that is not meeting its 

obligations under a purchase power contract. 

M. Termination Fee and Insurance 

Does PEF’s Standard Offer Contract include provisions setting a termination fee 

and requiring insurance? 

Yes. 

Why are these provisions included in PEF’s Standard Offer Contract? 

Both of these provisions are required by Commission rule. The termination fee is 

required by Rule 25-17.0832(4)(e)10, F.A.C. The termination fee is designed to 

ensure the repayment of capacity payments to the extent that the capacity payments 

made to the supplier exceed the capacity that has been delivered. For example, early 

capacity payments, as defined in applicable rules, are capacity payments made before 

the in-service date of the avoided unit. In this example, those payments made before 

the avoided unit’s in-service date must be secured to ensure that if the supplier does 

not operate for the term of the contract, PEF’s customers are refunded the payments 

for the capacity that they did not receive. A termination fee has always been a part of 

the Standard Offer Contract. The insurance provision is required by Rule 25- 

17.087(5)(c), F.A.C., and helps to protect the utility and its customers from liability 

claims resulting &om the operations of the supplier. 
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N. Default 

PEF’s Standard Offer Contract includes a provision listing events of default. 

Can you explain the purpose of this provision? 

Like all contracts for capacity and energy, the Standard Offer Contract contains a 

listing of events of default so that the parties know the circumstances under which the 

contract can be terminated for non-performance. These provisions are basic to any 

purchase power contract that I have ever seen and have been a requirement in 

previously-approved versions of PEF’s Standard Offer Contract. 

0. Force Majeure 

Does PEF’s Standard Offer Contract include a provision setting forth force 

majeure terms? 

Yes. 

Why is this provision included in PEF’s Standard Offer Contract? 

Force Majeure sections have always been included in PEF’s Standard Offer 

Contracts and every other power purchase agreement that I have seen. These 

provisions define the responsibilities of the parties in the event that something outside 

the control of the parties makes one party unable to perform its obligations under the 

contract. Theforce majeure language is designed to limit damages for such an event 

outside the control of the parties but also to limit the financial exposure of PEF’s 

customers. 
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P. Representations and Warranties 

Does PEF’s Standard Offer Contract include a provision requiring the 

renewable energy generator make representations, warranties or covenants? 

Yes. 

Why is this provision a part of PEF’s Standard Offer Contract? 

This provision is a standard contract term that helps ensure that the supplier entering 

into the Standard Offer Contract can do so legally, is responsible for its compliance 

with environmental laws, has any governmental approvals required, and so forth. 

These kinds of provisions have been contained in previously-approved versions of 

PEF‘s Standard Offer Contract 

Q. Assignment 

PEF’s Standard Offer Contract includes a provision prohibiting assignment 

without approval from PEF. Why is this provision included? 

A provision prohibiting assignment without approval is included because it is not 

uncommon for a contract to be sold and assigned, possibly numerous times. The 

requirement for PEF’s approval of any such assignments ensures that PEF can assess 

the purchasing party’s ability to perform under the contract. This, of course, allows 

PEF to mitigate some degree of risk that would otherwise be bome by its customers. 

This provision has been a part of previously-approved versions of PEF’s Standard 

Offer Contract. 
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R. Record Retention 

Does PEF’s Standard Offer Contract include a provision specifying that the 

renewable energy facility must retain its performance records for five years? 

Yes. 

Why is this provision part of PEF’s Standard Offer Contract? 

This provision is included so that in the event that a dispute arises regarding the 

operation of the supplier, the supplier’s records will be available for five years. PEF 

retains these records for a minimum of five years as well. Record retention has been a 

requirement in previously-approved versions of PEF’s Standard Offer Contract and 

has allowed PEF to successfully resolve would-be disputes with counterparties in the 

FINANCING 

Does PEF’s Standard Offer Contract permit the financing of renewable energy 

projects? 

Yes. Most renewable energy projects require financing, and PEF’s current Standard 

Offer Contract does more than ever to help projects obtain financing. Typically, the 

issue with financing is the certainty of the payment stream to the power generator. To 

address this issue, the capacity payments in the current Standard Offer Contract can 

be kont-end loaded to help with financing and a portion of the energy payment can be 

fixed as well. 
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Have any generators signed a Standard Offer Contract with PEF in the past two 

years? 

No, but this is not surprising. Given the fact that power producers almost always 

have unique projects, circumstances, and needs, some modifications, even if minor in 

nature, usually have to be made to PEF’s Standard Offer Contract, which will result 

in a negotiated contract. 

Have any generators signed significant negotiated contracts with PEF in the past 

two years? 

Yes. In 2006, PEF entered into a negotiated contract for 116.6 MW with the Florida 

Biomass Energy Group LLC and in 2007 PEF entered into two negotiated contracts 

with Biomass Gas & Electric for 75 MW each. These contracts show that while 

PEF’s Standard Offer Contract provides a good baseline of acceptable terms and 

conditions for energy producers to work with, negotiated contracts best address the 

unique concerns of renewable suppliers. Thus, the combination of PEF’s Standard 

Offer Contract and the ability for energy producers to negotiate contracts against that 

Standard Offer Contract advances and promotes the use of renewable energy in PEF’s 

service territory. 

CONCLUSION 

Does this conclude your testimony? 

Yes.  
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INTRODUCTIOK, QUALIFICATIONS AND PURPOSE 

Please state your name and business address. 

Martin J .  M a n ;  1525 Lakeville Drive, Suite 217, Kingwood, Texas 77345 

What is your occupation and by who are you employed? 

I am an Energy Advisor and Senior Consultant for J. Pollock Incorporated 

What is your educational background? 

I have a Bachelor of Arts in Political Science from the University of Akron, and a 

Juris Doctor from the University of Akron School of Law. 

Please describe your professional experience. 

During my 27 years of experience in the energy industry, I have represented 

marketers and producers (both in gas and electric matters), pipelines, local 

distribution companies, and state regulatory agencies in contractual and regulatory 

matters. During my years in the industry, I have been involved in every major 

regulatory change that has occurred in the natural gas industry, beginning with 

Order No. 436 and its progeny and extending through Order No. 636. 

Before joining J. Pollock Incorporated in July 2007, 1 was employed by 

BP in Houston, Texas, where I worked for the natural gas and power trading and 

marketing operations as Senior Attorney, as a Trade Regulation Manager 

(compliance) and as a Director of State Regulatory Affairs. In my legal capacity, 

I was responsible for, and engaged in, the negotiation of numerous power and gas 

purchase and sales contracts, including financial agreements, and even producer 

agreements. Similarly prior to joining BP, 1 had been involved in contract 

p o c ~ ” ~ ~ . i ’  L . , . L  * )  , .. .. . .pA- ;  .. .. . 
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negotiations and drafting on behalf of energy marketers, pipelines and distribution 

companies. 

Prior to BP, I was a member of the Staff of the Public Utilities 

Commission of Ohio (PUCO), participating in rate and regulatory matters before 

the PUCO as well as proceedings before the Ohio Supreme Court and the FERC. 

Prior to joining the PUCO Staff, I worked for the Ohio Office of Consumer’s 

Counsel on cost of service, cost of equity and rate design matters involving gas 

local distribution companies, electric utilities, and pipeline companies. 

9 Q. 

10 A. 

11 

12 

13 

14 

15 cogenerate electricity. 

On whose behalf are you testifying in this proceeding? 

I am testifying on behalf of White Springs Agricultural Chemicals, Inc. d/b/a PCS 

Phosphate - White Springs (PCS Phosphate). PCS Phosphate i s  a manufacturer 

of fertilizer products with plants and operations in or near White Springs, Florida 

that are located in Progress Energy Florida’s (PEF) electric service area. PCS 

Phosphate uses waste heat recovered from the manufacture of sulfuric acid to 

I6 Q. What is the purpose of your testimony? 

17 A. 

18 

I9  

20 

21 

22 

I was asked to review the PEF Standard Offer Contract for Renewable Energy 

Producers or Qualifying Facilities less than 100 KW. Based on that review, and 

consistent with the existing administrative rules, I am recommending changes to 

the contract in order to further the State of Florida’s objective to encourage 

renewable energy generation. My testimony is not intended to provide an 

exhaustive review of each and every element of PEF’s Standard Offer Contract, 

2 
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2 Standard Offer Contract. 

but does provide an assessment of the most serious issues presented by the 

3 2. 
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SUMMARY 

Please summarize your conclusions and recommendations. 

Florida has enacted a state policy to promote the development of renewable 

energy sources. Utility standard offer contracts are the basic vehicle for 

facilitating that development. The State’s program aims to allow a renewable 

energy producer either to accept a standard offer contract or negotiate a project 

specific contract that satisfies the requirements of the Commission’s rules. Both 

options should be viable choices. The problem is that PEF’s Standard Offer 

Contract is not designed to be acceptable to any renewable energy producer. As I 

explain, the PEF contract contains provisions that are unreasonable, overly one- 

sided, not consistent with reasonable commercial practice, and are overly 

complex. Additionally, certain of the price terms require a level of performance 

well in excess of that achieved by PEF’s existing combined cycle generating 

facilities and actually serve as a barrier to renewable energy development. 

PEF maintains that it intends its Standard Offer Contract to be the starting 

point for negotiating a project specific arrangement. This approach, however, 

both defeats the basic purpose of a standard offer contract and forces an extended 

and unwarranted negotiation over the removal or modification of the one-sided 

standard offer terms and conditions. My testimony recommends basic revisions 

that are required for the Standard Offer Contract to serve its intended purpose. 
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These recommendations do not unduly burden PEF as they are consistent with 

standard industry practice and PEF’s own practice in a non-standard offer context. 

Please summarize your conclusions and recommendations. 

My conclusions and recommendations are as follows: 

Price Terms 

1. The required performance capacity factor of 71% (Section 4) is 

inconsistent with the avoided unit (estimated capacity factor of 62.9%) 

and with the operation of PEF’s existing combined cycle units (which 

operate at a capacity factor of approximately 50%); 

2. The proposed Availability Factor (Section 4) is mis-specified because 

it would require the renewable energy producer’ to achieve a minimum 

91% annual capacity factor rather than require the renewable energy 

producer to make capacity available 91% of the time to obtain a 

capacity payment. 

3. As proposed by PEF, in order to receive the full capacity payment, a 

renewable energy producer must satisfy a 91% capacity factor, not just 

the minimum capacity factor of 71%. The 91% capacity factor is 

excessively high. 

4. A renewable energy producer should be entitled to a full capacity 

payment if it is available for generation in a manner consistent with 

PEF’s own units and achieves the same annual capacity factor as the 

avoided unit would have. 

I will refer to both renewable energy resources and small qualifying facilities of 
less than 100 Kw as renewable energy producers. 

I 
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Non-price Terms 

1. The imposition of a Right of First Refusal (ROFR) that PEF demands 

for Renewable Energy Credits owned by a renewable producer is not 

justified. 

2. Capacity Testing - 

i. These provisions appear to be predicated upon a combined cycle 

unit, and ignore the distinctive features and requirements of most 

renewable energy producer facilities; 

PEF should be required to provide written notice of the requested 

test, and to pay for test energy delivered during the test. 

.. 
1 1 .  

3. Creditworthiness Provisions - 

i .  These provisions are one-sided and are not consistent with 

established commercial practice and thus must be revised to 

provide protection to both parties in the transaction. 

ii. The collateral requirements are onerous and do not appropriately 

reflect default risk for both parties. 

4. PEF’s inspection of the generation elements of a renewable energy 

producer should be subject to reasonable notice and a normal business 

hours requirement. 

5. The default provisions of the Standard Offer Contract are one-sided 

and do not provide reciprocal rights to claim an event of default for 

such matters as non-payment, breach of representations and 

5 
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warranties, failure to comply with obligations under the terms of the 

contract and creditworthiness. 

6. A renewable energy producer should be provided a corresponding 

opportunity to examine the books and records of the buyer (who will 

be handling billing and payment). Also, PEF’s inspection of books 

and records should be subject to a reasonable notice and a normal 

business hours requirement. 

7. The contract’s assignment limitation is one-sided and is not 

commercially reasonable. This provision needs to be revised to permit 

either party to assign with approval from the other party, or, in the 

event of certain corporate reorganizations, without the other party’s 

approval. 

8. Representations and warranties are one-sided and not commercially 

reasonable. This section needs to be revised so that PEF provides 

standard commercial representations and warranties. 

9. The conditions precedent need to be revised to more accurately reflect 

the timing necessary to obtain the necessary approvals and to 

acknowledge that certain of the items are not within control of the 

renewable energy producer. 

10. The force majeure provisions needs to be revised to reflect a balanced 

commercial approach to the concept. 

I 1 .  Annual plan (i.e., renewable energy performance estimates) provisions 

(Section 10.1) must be more must be more reasonable and flexible. 

6 



1 They must recognize the nature of renewable production and should be 

predicated upon good faith estimates of energy to be delivered. 

12. The insurance provisions in Section 17 need to be removed given that 

the provision is tied to the construction of the Facility’s 

5 

6 

7 13. The maintenance scheduling provisions of Section 10.2 should be 

8 removed because they are inappropriate for renewable energy 

9 producers, which tend to be much smaller in size than utility avoided 

10 generating facilities. It is reasonable to require renewable energy 

interconnection and not the Facility itself. This provision is more 

appropriate in the interconnection agreement. 

11 

12 

13 

producers to provide planned maintenance information, including 

subsequent updates as they become known, and I have added 

provisions to that effect in Section 10.1. 

14 

15 

14. The requirement that a renewable energy producer take firm standby 

service from PEF (Section 8.2) is not justified and should be deleted. 

16 3. REASONABLENESS OF STANDARD OFFER CONTRACT AND 

17 

18 USED BY RENEWABLE PRODUCERS. 

LIKELIHOOD THAT THE STANDARD OFFER CONTRACT WILL BE 

19 Q. 

20 

21 A. No. PEF witness David W. Gammon testifies that the Standard Offer Contract 

22 provides a ‘‘first draft” against which negotiated contracts are developed. 

23 Gammon Testimony at 2. Having reviewed the Standard Offer Contract, I 

Does the Standard Offer Contract serve the purpose of being an  agreement 

that anyone is likely to enter into without serious negotiations? 
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understand fully why he makes that statement. As I discuss, the Standard Offer 

Contract has numerous provisions that would discourage a renewable energy 

producer from accepting the Standard Offer Contract. The areas that are one- 

sided in favor of PEF extend across many aspects of  the general terms and 

conditions. Given the nature of the Standard Offer Contract, I would not expect 

any renewable energy producer to enter into the agreement on an “as is” basis. 

Presenting an unbalanced standard offer contract of this nature defeats the 

intended purpose of such a contract. 

Q. 

A. 

What should be the purpose of a Standard Offer Contract? 

In my estimation, a standard contract is one that sets out the general terms and 

conditions of the agreement in a balanced manner and permits the parties to focus 

on items critical to each party that may require more extensive negotiations. 

Prime examples of such agreements include the Edison Electric Institute Master 

Power Purchase and Sale Agreement (“EEI Master Agreement”), the North 

American Energy Standards Board Base Contract for the Sale and Purchase of 

Natural Gas (“NAESB Agreement”) and’ even the International Swaps and 

Derivatives Association’s ISDA Master Agreement (“ISDA Master”) covering 

swaps and derivative transactions. The above all fit into the category of 

“standardized agreements” that are comparable in purpose to the PEF Standard 

Offer Contract, that is, standardized commercial agreements that are susceptible 

to being entered into without major negotiations and redrafts of the general terms 

and conditions, such as creditworthiness, default, representations and warranties, 

assignment and audit provisions. 
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Were those contracts designed to serve the same purpose as a Standard Offer 

Contract for the purchase of electricity and capacity from renewable energy 

producers? 

In many respects, yes. Those contracts were designed to make it easier for a 

diverse group of parties, including regulated utilities, power marketers, 

independent power producers, and commodities traders to enter into a number of 

transactions providing for the sale, purchase and delivery of electricity and natural 

gas under standardized terms other than price. The agreements all share a similar 

objective, which is to provide commercially-reasonable protection to both sides 

while ensuring the quick consummation of transactions on a relatively uniform 

basis, A Standard Offer Contract for renewable energy producers should 

accomplish the same objective. It should not take extensive negotiations or 

substantial redrafting to achieve a workable agreement. 

14 Q. 

15 

16 A. 

17 

18 

19 

Should the PEF Standard Offer Contract be revised in a manner that makes 

it more amenable to a less complex negotiation and drafting process? 

Yes, and with that objective in mind, I have reviewed the Standard Offer Contract 

and set forth my proposed changes that I explain below in Exhibit MJM-1, a 

redlined version of PEF’s Standard Offer Contract, dated May 22, 2007.2 In this 

exhibit, I have only corrected the provisions in the contract itself, and have not 

Because an editable version of the Standard Offer Contract was not available, 1 
converted the document available on PEF’s website (http://www.urogress- 
energy,com/abouteiierev/rates/tariffctstdoffer.pdf) to an editable format. Due to 
the lack of preciseness in such a conversion process, some transpositions are 
included in my exhibit. 

2 
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edited the appendices included with the contract. 

corresponding changes to those appendices. 

PEF should incorporate 

3 4. PRICETERMS 

4 Q. What is the PEF avoided cost unit? 

5 A. 

6 

7 

8 

According to the Standard Offer Contract, the avoided unit is a natural gas 

combined cycle plant with a capacity of 618 MW. This unit is scheduled to enter 

commercial operations in 2013. However, specific details regarding this unit, 

such as its location, are not specified in PEF’s 2007 Ten Year Site Plan. 

9 Q. What does PEF specify as the minimum availability factor to qualify for a 

capacity payment in the Standard Offer Contract? 

The minimum availability factor required to qualify for a capacity payment is 

71%. See Standard Offer Contract Original Sheet No. 9.415. 

10 

11 A. 

12 

13 Q. 

14 

15 A. 

16 

Does a renewable energy producer that achieves an availability factor of 

71 % receive a full capacity payment? 

No. To receive a full monthly capacity payment, the renewable energy unit must 

achieve an availability rate of 91% for the month. 

17 Q. Please discuss the availability factor described in the Standard Offer 

18 Contract. 

19 A. 

20 

21 

22 

The calculation of the capacity payment in the Standard Offer Contract is not 

predicated upon the availability rate of a facility, as it should be, but rather upon a 

capacity factor. Appendix A to the Standard Offer Contract establishes the 

manner for calculating the capacity payment. It provides that “[iln the event that 
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the [Annual Capacity Billing Factor (“ACBF”)] is less than 71%, then no 

Monthly Capacity Payment shall be due.” See Standard Offer Contract, Original 

Sheet 9.442. The ACBF is derived by dividing electric energy actually received 

by PEF from the renewable energy producer by the sum of the Committed 

Capacity and the hours in the period. See Standard Offer Contract, Original Sheet 

9.443. This is the formula for the calculation of a capacity factor, which is quite 

distinct from an availability f a ~ t o r . ~  

It appears that PEF has confused the concept of availability factor with a 

capacity factor. The difference between the two factors is important to renewable 

energy producers. An availability factor defines a unit’s availability to provide 

energy to the system, not how or when it actually generates the energy. A unit’s 

availability factor is the sum of the service hours plus reserve stand-by hours 

divided by period hours times 100. See North American Electric Reliability 

Corporation, Generation Availability Data System, GADS Data Reporting 

Instruction, F-9. Service hours are those hours when the unit is synchronized with 

the transmission system, and reserve shut down hours are those hours where the 

unit is available to generate but is not synchronized with the system.4 

In contrast, a capacity factor is the product of the MWs of generation 

during the period divided by the committed capacity times the period hours, 

3 GADS indicates that a Net Capacity Factor is calculated as follows: 
Net Actual Generation / (Period Hours*Net Maximum Capacity) * 100. 
See GADS Data Reporting Instructions, Page F-10, 1/2008. 

into account scheduled and unscheduled deratings, some of which are for 
maintenance derates. See generully, GADS Data Reporting Instructions. 

4 There are other methods of calculating equivalent availability factors that take 
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expressed as a percentage. Thus, a capacity factor addresses the actual unit usage, 

whereas an availability factor addresses a unit’s potential to produce energy. 
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How does the “availability factor” in the Standard Offer Contract compare 

to the capacity factor of the avoided unit and PEF’s existing combined cycle 

units? 

According to PEF’s Ten Year Site Plan, the capacity factor for the avoided unit, 

“uncommitted #1” is 62.9%, which is less than the “availability factor” required 

in the Standard Offer Contract for a renewable producer to qualify for any level of 

a capacity payment. Moreover, PEF’s existing combined cycle units, the Hines 

Energy Facility and the Tiger Bay Facility, only achieved a weighted average 

capacity factor of 49.5% in 2006. See Exhibit MJM-2. Similarly, for the period 

2004-2006, the average PEF combined cycle capacity factor averaged slightly 

above 47%. Id. The avoided unit’s estimated capacity factor and the average 

capacity factor for PEF’s existing combined cycle plants are well below the 

capacity factor that PEF expects a renewable energy producer to achieve in order 

to qualify for a capacity payment of less than 100%. To achieve a full capacity 

payment, the renewable facility must achieve a capacity factor of 91%. The 

requirement in the Standard Offer Contract that a renewable energy producer 

must achieve a 91% capacity factor to receive a full capacity payment is 

unreasonable in light of, and inconsistent with, the capacity factor of PEF’s 

existing combined cycle units. This imposes upon renewable energy producers a 

standard that PEF does not achieve in its own operations. The high capacity 
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2 Standard Offer Contract. 

factor requirement serves to discourage renewable producers from entering into a 

3 Q. 

4 A. 

5 

What is your understanding of the purpose of a capacity payment? 

A capacity payment is simply a payment made to reserve the right to call upon a 

particular asset to provide the payer with service when required. 

6 Q* 

7 

8 A. 
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10 

11 
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14 

15 

16 

17 

18 

19 

20 

How should the appropriate capacity factor be determined for purposes of 

making a capacity payment to a renewable energy producer? 

A renewable energy producer should receive a capacity payment equal to 100% of 

the avoided cost capacity amount calculated on PEF Appendix D as long as the 

renewable energy producer achieves an availability factor no less than the 

availability factor of the avoided unit. 

Payments should be based on a correctly calculated unit availability factor. 

If payments, however, are based upon a capacity factor, as I explain above, PEF 

has established the capacity factor at an unreasonable level that even its own units 

do not achieve. In fact, if the capacity factor that PEF proposes to apply to 

renewable producers was applied to PEF’s own facilities, the utility would not 

receive a capacity payment for any of its own combined cycle generation. If this 

method is followed rather than basing payments on availability, I recommend that 

the appropriate capacity factor should be the average of PEF’s existing combined 

cycle units over a three year period. 

13 
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5. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

NON-PRICE TERMS 

When you speak of non-price terms, what do you mean? 

My references to the “general terms and conditions” of a contract include items of 

general applicability such as credit protection, default, audit of billing 

information, representations and warranties, assignment, planning (which in a 

number of contacts includes nominations and scheduling) and force majeure. In 

addition, I also address certain items that are non-price related, but are peculiar to 

renewable contracts, such as the right to retain the renewable energy credits, 

capacity testing and insurance. 

Please discuss PEF’s request for a Right of First Refusal of a renewable 

producer’s Renewable Energy Attributes. 

The Standard Offer Contract at Section 6.2 provides PEF with the right of first 

refusal to purchase any Renewable Energy Attributes associated with the Facility, 

and also limits the price that the seller may otherwise obtain in the market to a 

price no less than the price at PEF has purchased such credits. 

Does PEF witness Gammon address the renewable energy attributes and the 

right of first refusal in his testimony? 

Yes. At pages 4 and 5 of his testimony, he acknowledges that the Commission’s 

rules provide that “Renewable Energy Credits (“RECs”) remain the exclusive 

property of the Renewable [energy producer].” Gammon Testimony at 5 .  At 

page 11 of his testimony, Mr. Gammon explains that the right of first refusal 

option simply is a provision that PEF has included in previous Standard Offer 

14 



1 

2 

3 

Contracts. That is the sum total of PEF’s justification for the ROFR provision in 

the Standard Offer Contract. Mr. Gammon’s testimony does not attempt to justify 

the price floor on the sale of RECs by a renewable energy producer. 

4 Q* 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 Q. 

15 

16 

17 A. 

18 

19 

20 

21 

22 

23 

Is the PEF proposal a reasonable provision that should be permitted in the 

Standard Offer Contract? 

No. The provision seeks something of value to PEF (Le,, the right of first refusal 

for the purchase of the RECs) that is totally unrelated to PEF’s avoided costs and 

for which PEF provides no compensation to the renewable energy producer. PEF 

similarly has not justified the price floor at which a renewable energy producer 

could sell its RECs. There is no rationale for either provision. This can only be 

explained by the fact that PEF, as the entity drafting the Standard Offer Contract, 

was free to ask for something to which it is not entitled. This provision should be 

deleted. 

Turning next to the provisions governing capacity test periods and annual 

capacity testing once the Facility is running, do you have any comments 

regarding those provisions of the agreement? 

Yes. In this instance, the provisions (Sections 7.4 and 8.2) do not recognize that 

facilities that produce renewable energy are not, by definition, natural gas-fired 

combined cycle units. Renewable production facilities should not be required to 

operate the same, in all respects, as a standard gas-fired combined cycle facility. 

Wind, solar, biomass and facilities which rely upon waste heat produced in the 

manufacturing process to produce steam and electricity, like PCS Phosphate’s, all 

have different performance characteristics. To encourage the development of the 

15 
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Q. 

A. 

Q. 

A. 

renewable energy technologies, the Standard Offer Contract needs to establish 

reasonable, technology-appropriate testing requirements. In fact, PEF has 

recognized that capacity testing period may need to be different depending upon 

the facility. For example, in Exhibit M of PEF’s contract with Vandolah Power 

Company L.L.C. (Vandolah), PEF only requires the capacity test to be run for a 

period of four hours, or less if agreed to by the parties. See Exhibit MJM-3. 

Thus, the twenty-four hour test period set forth in the Standard Offer Contract 

needs to be revised to be responsive to the needs of renewable energy producers 

and consistent with the flexibility PEF has exhibited with Vandolah. 

Have you proposed changes to the capacity testing period? 

Yes. The proposed changes are contained in Exhibit MJM-I at Section 8.2. The 

proposed provision takes into account the specific nature of the renewable 

resource being used to provide the energy. I have not designated a specific 

uniform testing time period because I am not seeking to target any one type of 

resource. Rather the testing procedure should be one that is amenable to different 

types of resources. By doing so, it makes the Standard Offer Contract more user 

friendly and more likely to be utilized by renewable energy producers. 

Do you have any other comments with regard to the annual capacity testing 

provisions in the Standard Offer Contract? 

Yes. I have concerns regarding the proposed Committed Capacity Test provisions 

found in Section 7.4. These are also inappropriately one-sided, and do not 

provide for a designated notice period or payment for the energy produced during 

testing. The buyer should be required to provide reasonable notice of the 
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Q. 

A. 

Q. 

A. 

requested test date, and also should be required to pay for the test energy. In tum, 

the seller should be responsible for all other costs associated with the initial test, 

and permit buyer’s representative to be on-site if the buyer so requests. To the 

extent either party requests a second test during the year, it should be at the 

expense of the requesting party. My proposed changes, including a ten ( I O )  

Business Day notice requirement for scheduling a test, are reflected in Section 7.4 

of Exhibit MJM-I. 

Does the right of inspection contained within the Standard Offer Contract 

require revision? 

Yes. The right of inspection contained in the Standard Offer Contract is not in 

any way limited. Under the terms of the Standard Offer Contract an inspection 

could literally occur at any time, day or night, of PEF’s choosing. Limitations 

need to be placed upon the right to enter upon the renewable energy producer’s 

site and inspect its facility. For example, such entry should also be upon 

reasonable notice. Again the proposed changes are found in Exhibit MJM-I . 

Why are such limitations necessary? 

Entry of any third party personnel onto a facility such as PCS Phosphate’s site 

raises numerous safety and liability issues. Notice must be provided so that the 

appropriate personnel can be available to escort the inspectors through the 

property to ensure adherence to all safety and other applicable on-site rules for 

third party visitors. 
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6. 

Q. 

A. 

Q. 

A. 

GENERAL TERMS AND CONDITIONS THAT ARE NORMALLY 

RECIPROCAL IN COMMERCIAL AGREEMENTS FOR THE 

PURCHASE AND SALE OF ENERGY PRODUCTS 

What will you be addressing in this section of your Testimony? 

This section addresses general terms and conditions that should be reciprocal and 

are regularly found in standardized commercial agreements providing for the sale 

of energy and energy products (which would include financial and derivative 

products such as swaps and futures). Such items include credit and collateral 

requirements, default, contract assignment, representations and warranties, 

conditions precedent and force majeure. 

In reviewing the Standard Offer Contract what have you concluded with 

regard to the above mentioned general terms and conditions? 

The provisions are one-sided, giving PEF a particular right without providing the 

renewable energy producer with the corresponding right, or imposing an 

obligation on the renewable energy producer without imposing a reciprocal 

obligation upon PEF. There arc times where it is appropriate to provide one party 

with a right or obligation and not the other party, but in terms of the general terms 

of a commercial agreement, items such as credit and collateral requirements, 

default, assignment, representations and warranties, conditions precedent (I would 

note that there may be more conditions precedent applicable to one party versus 

the other) and force majeure should be reciprocal. The failure to include these 

provisions in a reciprocal format is not conducive to achieving the objective of the 

use of a Standard Offer Contract, nor is it commercially reasonable. 
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4 A. 
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12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 
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23 

Do typical energy purchase and sale agreements (power, gas and financial 

transactions) customarily include symmetrical provisions that address the 

items you have mentioned above? 

Yes. As examples, the EEI Master Agreement, the NAESB Agreement and the 

JSDA Master all include provisions that address credit and collateral 

requirements, default, assignment, representations and warranties, conditions 

precedent and force majeure as they apply to both parties. Likewise, in reviewing 

the documents provided by PEF, its negotiated contracts also have included 

reciprocity with respect to the above mentioned provisions. One expects all 

commercial agreements for the purchase and sale of energy products (physical or 

financial) to include such provisions on a reciprocal basis. 

Are the credit provisions within the Standard Offer Contract what you 

would expect in a typical power purchase agreement? 

No. Typical provisions that require each party to establish its creditworthiness are 

completely absent from the Standard Offer Contract. The Standard Offer 

Contract requires a renewable energy producer to post security upon execution of 

the Standard Offer Contract and maintain such security until well after completion 

of the renewable unit and the initial capacity test (Section 1 I). It also requires the 

renewable energy producer to provide security to cover a “termination fee” 

(Section 12). However, there are no provisions that require PEF to establish its 

creditworthiness, permit the seller to review PEF’s credit status or permit the 

seller to request collateral if PEF’s creditworthiness is not, or falls below, 

investment grade. 
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18 

Do you recommend that Commission require PEF to revise the Standard 

Offer Contract to incorporate reciprocal creditworthiness and collateral? 

Yes, each party in a commercial agreement should be required to meet 

creditworthiness standards and be subject to a collateral posting requirement if the 

party’s creditworthiness is insufficient to support unsecured credit in an amount 

exceeding the potential liability to the other party. Such provisions are customary 

and generally included in all electric and gas purchase and sale contracts. Further, 

in typical commercial contracts, the point at which collateral is required is tied to 

the creditworthiness of the entity. There is usually an established threshold 

amount set such that once an entity’s exposure to the other party reaches a certain 

level, collateral is required to be posted if the exposure exceeds that level (the 

threshold amount). The stronger the creditworthiness of a company, usually 

measured by the company’s rating by Moody’s, Standard & Poor’s or Fitch, the 

higher the threshold amount (the threshold amount being the amount of unsecured 

credit a company is given). Under this type of arrangement, each company’s 

exposure would be the amount of any termination payment it would be owed 

upon an early termination of the agreement and all of the transactions under that 

agreement. 

19 Q. What does the Standard Offer Contract require? 

20 A. Section 1 1  requires a renewable energy producer, upon execution of the 

21 agreement, to post collateral referred to as performance collateral. The amount of 

22 such collateral is contained in a chart in the Standard Offer Contract. There is, 

23 however, no indication of how the level of required security is calculated or what 

20 



1 it  is based upon. The calculation of performance security should always be 

2 directly related to the potential loss incurred by non-performance by each side. In 

3 this instance, it is impossible to h o w  or understand the manner in which the level 

4 of performance security was determined. The performance security requirement 

5 must be associated with the expected level of loss. 

6 Q- 

7 A. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

What are you proposing for the Standard Offer Contract? 

In Exhibit MJM-I after existing Section 11, I have incorporated creditworthiness 

provisions taken from an existing PEF power supply agreement with the City of 

Mount Dora, Florida. I have chosen that particular provision because it is one that 

was acceptable to PEF and employs a simpler form than the EEI ,Master 

Agreement. My objective is to simplify the Standard Offer Contract and make it 

fairer for renewable energy producers. The provisions I propose do not 

differentiate between credit standing once an entity achieves investment grade. 

Although I do not recommend it, a more complex formula could be used, which 

establishes a threshold level of unsecured credit which, if exposure exceeds the 

threshold amount, collateral is required to be posted. If there is a preference for 

such an approach, the EEI Master Agreement provides an excellent model. 

18 Q. Does the Standard Offer Contract include default provisions? 

19 A. 

20 

21 

22 

23 

Yes, it does, but once again the default provisions found in Section 14 of the 

Standard Offer Contract are one-sided and not reciprocal. The only party that can 

breach the agreement and be subject to termination for such a breach is the 

renewable energy producer. There are no provisions that permit a declaration of 

default by the renewable energy producer against the buyer, PEF. 
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1 Q. 

2 

3 A. 

4 
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9 

What types of circumstances may give rise to a default by either party to an 

electric or gas purchase and sale agreement? 

In a typical agreement, the following are items which could give rise to an event 

of default by the buyer or the seller: 1) failure to make a payment when due, and 

such failure is not corrected within a specified period of time following notice of 

such failure; 2) any representation or warranty that is false or misleading in any 

material respect when made; 3) failure to perform any covenant or obligation 

under the agreement; 4) a party becomes bankrupt; 5) a party fails to satisfy the 

creditworthiness provisions; 6) a party merges or consolidates with another entity 

IO 

11 

12 

and such remaining entity does not assume all the obligations under the 

agreement; or 7) a guarantor breaches its guarantee, fails to make payment on its 

guarantee or the guarantor becomes bankrupt. 

13 Q. 

14 provision reciprocal? 

15 A. Yes. In Exhibit MJM-1 at Section 14, I have inserted default language based 

16 upon the language found in the EEI Master Agreement. In doing so, 1 have 

17 retained provisions found in the original Standard Offer Contract that are 

18 specifically applicable to renewable energy producers because there may be 

19 certain conditions of default that apply specifically to renewable generators and 

20 not to PEF. The addition of the reciprocal default provisions serves to make the 

21 contract more balanced, without denigrating the protections for PEF’s customers. 

Do you propose to revise the Standard Offer Contract to make the default 
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Q. 

A. 

Q. 

A. 

Do you propose other changes to the section governing default? 

Yes. There are several provisions that are events of default that are sprinkled 

throughout the Standard Offer Contract. I have consolidated those provisions 

within the Section goveming Default. From a contract drafting and 

implementation perspective, it is more efficient to locate all items giving rise to a 

claim of default in one central location. The provisions I moved are (i) Section 

5(e), which deals with a renewable energy producer’s ability to meet the initial 

capacity test date and the completion of the interconnection to the delivery point; 

(ii) Section 5(d); (iii) the last sentence of Section 7.7; and (iv) the last sentence of 

Section 3 of the Standard Offer Contract. All of these provisions addressed the 

obligation of a renewable energy producer to meet the avoided unit in-service 

date. 

Are there provisions contained within the default section dealing with 

calculating payments between the parties in the event of an early termination 

of the agreement? 

Yes. There is a provision for a termination payment contained in the Standard 

Offer Contract. According to PEF witness Gammon, the Termination Fee is 

required by Rule 25-1 7.0832(4)(e)(10), and i t  is simply included pursuant to such 

section. Gammon Testimony at 17. The cited Rule permits the imposition of a 

provision to “ensure repayment of payments to the extent that annual firm 

capacity and energy payments made to the qualifying facility in any year exceed 

that year’s annual value of deferring the avoided unit specified in the contract in 

the event that the qualifying facility fails to perform pursuant to the terms and 
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3 
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5 

conditions of the contract.” However, the amount of the Termination Security 

that PEF may retain should be limited to its potential liability arising from any 

early capacity payments. Also, there is no provision for a termination fee should 

the buyer default. Should the buyer (PEF) default, the renewable energy provider 

should also be entitled to damages under the contract. 

6 Q. 

7 books and records? 

8 A, 

9 

Does the Standard Offer Contract provide for the right of inspection of 

Yes, it does, but once again the provision is one-sided, permitting only PEF the 

right to inspect the books and records of the renewable energy producer. 

10 Q, 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

Should the renewable energy producer have the right of inspection for books 

and records, and right of audit? 

Yes, the renewable energy producer must have a right of inspection and audit of 

books and records that allows it to inspect and audit records regarding delivery of 

the product and pertaining to billing and payment. Providing utility access to the 

customer’s records also must be limited to regular business hours and undertaken 

only upon reasonable notice to avoid disturbing normal operations of the business. 

In short, such right of audit should be predicated upon reasonable notice, occur 

during normal business hours and at the expense of the party seeking to undertake 

the audit. 

20 Q. Why are the above modifications appropriate? 

21 A. 

22 

A renewable energy producer relies upon PEF to calculate the payment amounts 

for capacity and energy. As such, the right to inspect and audit those calculations 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

is important to the seller. Second, from a commercial perspective, having 

reciprocal rights to inspect and audit the payment and receipts is standard 

commercial practice. Third, in the case of an inspection or audit of the books and 

records, the party undertaking the inspection or audit is required to pay for the 

cost of inspection or audit. 

Are the proposed assignment provisions found in Section 20.4 reciprocal and 

reasonable? 

No. This is another example of a one-sided provision that solely benefits PEF. 

Restrictions on any party’s ability to assign an agreement may be reasonable, but 

such restriction should be reciprocal. 

Have you proposed revisions to the assignment language? 

Yes. The proposed language is found in Exhibit MJM-I at Section 20.4. The 

suggested language permits assignment by either party with prior written consent, 

which consent is at the sole discretion of the consenting party and also specifies 

certain exceptions as identified above. 

Are the representations and warranties section of the Standard Offer 

Contract reciprocal? 

No. the representations and warranties section of the Standard Offer Contract 

requires only the renewable energy producer to provide representations and 

warranties. A number of the representations and warranties are included in the 

earlier referenced standardized form agreements, but unlike the PEF Standard 

Offer Contract, such representations and warranties are given by each party to the 
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other party to the contract. Specifically, it should be expected that each party is 

able to represent and warrant that (i) it is an organization in good standing and 

qualified to do business in Florida, (ii) that the contract is duly authorized, and 

that there are no approvals required or if so, that such approvals have been 

obtained, (iii) that there are no defaults that prohibit performance under the 

agreement, (iv) that the party is in compliance with all applicable laws, (v) that no 

suits are pending that would have a material adverse affect on the party’s ability 

to perform and (vi) that all government approvals have or will be obtained and 

remain in force and effect. These representations and warranties are contained in 

existing PEF agreements that were provided to PCS Phosphate in this proceeding. 

I have proposed conforming changes in the representations and warranties section 

of Exhibit MJM-I to make certain of them reciprocal. 

13 Q. 

14 A. 

15 

16 

17 

18 

19 

20 

21 

22 of force majeure. 

Do you have any comments on the provision governing force majeure? 

Yes. The Standard Offer Contact language is one-sided and does not correspond 

to what is found in the existing master agreements. Specifically, the Standard 

Offer’s provision requires that a renewable energy producer “conclusively 

demonstrate” to PEF’s satisfaction that an event was not due to negligence or 

foreseeable. This language places a difficult burden on the renewable energy 

producer and grants PEF with a substantial amount of discretion. Likewise, the 

force majeure right is one that PEF may exercise, but i t  is not required to meet the 

same standard as the renewable energy producer in terms of establishing its claim 
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A. 

Further, there are certain provisions that have become standard in force 

majeure clauses that are missing in this particular provision. For example, 

typically, it is not an event of force majeure if the buyer suffers a loss of market or 

is unable to economically resell the power, or if the seller loses supply or has the 

opportunity to resell the product at a higher price. Neither is it an event of force 

majeure if delivery is interrupted due to transmission curtailment, unless the party 

claiming force majeure due to a transmission curtailment had obtained firm 

transmission service and curtailment is due to force majeure or uncontrollable 

force. 

Do you have any suggested revisions to the Standard Offer Contract in this 

regard? 

Yes, consistent with the discussion above, 1 have provided changes to the force 

majeure language found in Section 18 of Exhibit MJM-I. I have removed the 

obligation to “conclusively demonstrate” that the event is not caused by the 

negligence of the party making the claim, nor is the event foreseeable. In its 

place, parties are required to “reasonably demonstrate” the nature of the event 

Additionally, I have provided language to exclude from the definition of Force 

Majeure the loss of market or supply, or price differences from the purchase or 

sales price. 
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1 Q. Do you have any concerns regarding the Conditions Precedent in the 

2 Standard Offer Contract? 

3 A. Yes. Again these provisions only provide conditions precedent for one party, the 

4 

5 

6 

7 
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16 Q. 

17 

18 A. 

19 

20 

21 

22 

23 

renewable energy provider. Generally, there are also frequently conditions 

precedent that apply to both parties. An example in the Standard Offer 

Agreement is Section 5(a)(vi) requiring originally only the renewable energy 

producer to produce corporate constitutional documents, approvals and the like to 

PEF. Additionally, certain of the items 

contained within this section of the Standard Offer Contract are not conditions 

precedent, such as Section 5(d), which requires the capacity delivery date to occur 

prior to the avoided unit’s in-service date. This item actually should be in the 

Default provisions, because unexcused failure to achieve the capacity delivery 

date prior to the avoided unit’s in-service date is an event of default. Likewise, 

Section 5(e) is another item that more appropriately belongs as an event of 

default. 

I have made this item reciprocal. 

Turning to Section 10.1, the provision governing the Annual Plan, what does 

the section require of a renewable energy producer? 

It requires that 60 days prior to the Capacity Delivery Date, and also prior to 

October 1 of each year thereafter, that the renewable energy producer submit “in 

writing a detailed plan of the amount of electricity to be generated . . . and 

delivered to PEF for each month of the following calendar year, including the 

time, duration and magnitude of any scheduled maintenance periods) or 

reductions in capacity.” Standard Offer Contract, Original Sheet No. 9.421. PEF 
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5 delivered. 

witness Gammon describes the provision as simply requiring an estimate of 

deliveries to be made so that PEF can coordinate planned outages with outages at 

its own and other contracted providers of capacity. Gammon Testimony at 14. 

However, the contractual language requires a detailed monthly plan of energy 

6 Q. 

7 

8 A. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Is it reasonable to expect that renewable energy producers are able to meet 

the detailed plan requirements set out in Section 10.1? 

No. Renewable energy producers relying on wind, solar power or excess waste 

heat from a manufacturing process cannot predict weather or plant operations 

with precision for up to fifteen months in advance. If, as PEF asserts, the 

intended purpose of this provision is to assist in planning functions, adjustments 

to the contract are needed. I have proposed these changes on Exhibit MJM-1. 

With the changes proposed, 1 recommend that renewable producers provide PEF 

with a schedule describing when the renewable energy producer plans to take its 

facility down for maintenance during the year. Additionally, for information 

purposes only, the renewable energy producer would also be required to submit a 

good faith estimate of capacity and energy to be delivered to PEF. Deviations 

from these estimates should not be the basis for contract default. This approach 

would provide PEF with sufficient information conceming expected renewable 

energy production without imposing an unreasonable burden on renewable energy 

producers. 
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Section 17 addresses the insurance requirement for a renewable energy 

producer. According to PEF, why is the provision included in the Standard 

Offer Contract? 

According to PEF witness Gammon, insurance is required by Rule 25-17-087(5) 

(c). However, that particular rule governs the 

interconnection process, not the Standard Offer Contract. In my estimation, the 

insurance provisions that specifically apply to interconnection should he included 

in the interconnection agreement and not in the Standard Offer Contract, I have 

removed this provision from the Standard Offer Contract. 

Gammon Testimony at 17. 

Q. Does the limitation restricting scheduled maintenance to fifteen days per year 

have the potential to cause a problem for the renewable energy producer? 

Yes, Section 10.2, the section dealing with this issue, is unnecessary and unduly 

restrictive. This is another element that fails to acknowledge the distinctive 

nature of different renewable energy technologies. In its current form, the 

Standard Offer Contract allows PEF to object to a renewable energy producer’s 

proposed maintenance schedule and gives the utility substantial control over the 

timing of the renewable energy producer’s maintenance outages with no 

obligation to consider how that change affects the renewable energy facility or 

any associated commercial/ manufacturing facility. While scheduled maintenance 

of large utility scale generators normally aims to avoid peak periods, renewable 

energy producers’ facilities are often sufficiently small that they should not 

materially affect PEF’s planned operation of its own units. Except for very large 

(over 50 MW) facilities for which scheduling maintenance could be a legitimate 

A. 
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planning concem, it should be sufficient for an renewable energy producer to 

provide a good faith estimate of its maintenance plans, with an obligation to 

update that information as changes become known 

Please discuss PEF’s scheduled maintenance requirements for combined 

cycle units? 

First, it is difficult to determine what PEF envisions as the expected scheduled 

maintenance requirements of the avoided unit as PEF has provided no evidence 

on this subject. However, an examination of PEF’s tolling agreement with 

Vandolah provides insight as to the nature of the maintenance of these natural 

gas-fired units. In Section 4.3(l)(b) of the tolling agreement, PEF “acknowledges 

that Seller must perform Routine Maintenance Outages and Planned Maintenance 

Outages at the Facility” and that “[sluch Planned Maintenance Outages and/or 

Routine Maintenance Outages include, but are not limited to, the Unit 

manufacturer’s recommended and required maintenance, . . .”’ See Exhibit 

MJM-3. In addition, unlike its apparent treatment of scheduled maintenance days 

for renewable energy producers, PEF agreed that “[tlhe Facility and/or a Unit 

shall not be considered unavailable during Planned Maintenance Outages for 

purposes of calculating Monthly Capacity Payment.” Id. at Section 4.3(l)(a). 

Thus, because PEF has failed to address the nature of renewable energy 

generators or even act consistent with its treatment of combined cycle units, I 

recommend that Section 10.2 be deleted in its entirety, and I have revised Section 

The precise number of scheduled maintenance days PEF grants Vandolah cannot 
be determined since PEF redacted that information from the document provided 
to PCS Phosphate, even though PEF has not requested confidential treatment of 
that document in this proceeding. 
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2 above. 

10.1 to include more planned maintenance estimates and updates as discussed 

3 Q. 
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5 A. 
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12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

22 

Is PEF’s requirement that a renewable energy producer utilize firm standby 

service for start up service reasonable? 

No. PEF offers both firm and intermptible standby service (rate schedules SS-I 

and SS-2). Under each Rate Schedule, facilities with on-site generation are 

eligible for sewice. PEF offers no valid reason for denying renewable energy 

producers access to SS-2 service. This contractual limitation serves only to 

increase the cost of standby service for a renewable energy producer. Section 6.3 

of the Standard Offer Contract provides no significant benefit to the system, while 

increasing a renewable energy producer’s cost of purchasing power from PEF. 

Please briefly summarize any other changes you have made to the Standard 

Offer Contract. 

In Section 8.2, in addition to changing the test period to reflect the generator 

manufacturer’s testing recommendations, I have also inserted the requirement that 

the Committed Capacity Test results be adjusted to reference environmental 

conditions. This adjustment is needed to reflect how test results are impacted by 

ambient weather conditions. A similar provision was apparently accepted by PEF 

in its agreement with Vandolah. 

In Section 9.1.3, I deleted the provision that no billing arrangement can 

result in a renewable energy producer selling more than the Facility’s net output 

because no such restriction is contained in the applicable Commission rule (FPSC 
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1 

2 unnecessary confusion. 

3 

4 

5 

Rule 25-17.082). Also, the term “net output” is undefined and could thus cause 

I deleted Section 10.5.6, which required a renewable energy producer to 

have a three day fuel supply on-site. Such a requirement is not applicable to most 

renewable generators and thus should not be included in a standard offer contract. 

6 Q. Does this conclude your testimony? 

7 A. Yes,it does. 
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STANDARD OFFER CONTRACT FOR THE PURCHASE OF FIRM CAPACITY 
AND ENERGY FROM A RENEWABLE ENERGY PRODUCER OR QUALIFYING 

FACILITY LESS THAN 100 KW 

THIS STANDARD OFFER CONTRACT FOR THE PURCHASE OF FIRM 
CAPACITY AND ENERGY (hereinafter referred to as the "Contract") is made and 
entered this - day of (hereinafter referred to as the "Execution Date"). 

~~ 
~~ 

by and be.%veen (hereinafter &e 
Renewable Energy F'rovldedQuahfying Facility ("RF/OF"), and Flonda Power Comoration 
d/b/a Progress En& Florida (hereina%er "PEF"), a p&aie utility corporation organikd and 
existing under the laws of the State of Florida. The RF/QF and PEF shall he individually be 
identified herein as the "Party" and collectively as the "Pardes". This Contract contains five 
Appendices which are incorporated into and made part of this Contract: Appendix A. Monthly 
Capacity Payment Calculation; Appendix B: Termination Fee; Appendix C: Detailed Project 
Information; Appendix D Rate Schedule COG-2; Appendix E Agreed Upon Payment 
Schedules; and Appendix F: Florida Public Service Commission ("FPSC") Rule  25-17.080 
through 25-1 7.310, F.A.C. 

WITNESSETH: 

WHEREAS, the RF/QF desires to sell, and PEF desires to purchase elecmcity to be 
generated by the RF/QF consistent with Florida Statutes 366.91 (2006) and FPSC Rules 25- 
17.080 through 25-17.310F.A.C.; and 

WHEREAS, the W/QF has acquired an interconnection/kmsmission service agreement 
with the utility in whose service territory the Facility is to be located, pursuant to which the 
RF/QF assumes contractual responsihility to make any and all transmission-related arrangements 
(including ancillary services) between the RF/QF and the Transmission Provider for delivery of 
the Facility's firm capacity and energy to PEF. The Parties recognize that the Transmission 
Provider may be PEF and that the transmission service will be provided under a separate 
agreement; and 

WHEREAS, the FPSC has approved this Contract for the Purchase of Finn Capacity 
and Energy from a Renewable Energy Producer; and 

WHEREAS, the RFIQF guarantees that the Facility is capable of delivering firm 
capacity and energy to PEF for the term of this Contract in a manner consistent with the 
provision of this Contract; 

NOW, THEREFORE, for mutual consideration the Parties agree as follows: 
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1. Definitions 

"Ai%" means the Facility's annual fuel requirement. 

"m means the Facility's annual fuel transportation requirement 

"Annual Capacitv Billine Factor" or " A S F "  means 12 month rolling average of the Monthly 
Availability Factor as further defined and explained in Appendix A. 

App" shall mean the schedules, exhibits, and attachments which are appended hereto and 
are hereby incorporated by reference and made a part of this Contract. Such Appendices include: 

&"' sets forth the Monthly Capacity Payment Calculation. 
"Amendix B" sets forth the Termination Fee. 
"&"'sets forth the Detailed Project Information. 
"Amendix 

Agreements 

through 25-17.310, F.A.C. 

sets forth Rate Schedule COG-2. 
sets forth the Agreed Upon Payment Schedules and Other Mutual 

&p~&&'sets forth Florida Public Service Commission ("FPSC") Rules 25-17.080 

"As-Available Enerw Rate" means the rate calculated by PEF in accordance with FPSC Rule 
25-17.0825, F.A.C., and PEFs Rate Schedule COG-1, as they may each be amended from time 
to time 

. .  means authorization issued by any appropriate Government 
Agency to consmct or reconstruct the Facility granted to FWQF in accordance with the laws of 
the State of Florida and any relevant federal law. 

"Avoided Unit" means the electrical generating unit described in Section 4 upon which this 
Contract is based. 

11 V . 

"Avoided Unit Fuel Cos t" has the meaning assigned to it in Appendix D. 

"Avoided Unit Hea! Rate" means the average annual heat rate of the Avoided Unit as defined in 
Section 4. 

has the meaning assigned to it in Appendix D. 

means the date upon which the Avoided Unit would have ,I . 

started commercial operation as specified in Section 4. 

"Avoided Unit Life" means the economic life of the Avoided Unit. 

rut V- means the Avoided Unit variable operation and maintenance 
expenses as defined in Section 4. This rate will escalate annually based upon 0 1 - U  The annual 
escalation will begin in the payment for January deliveries, 

ISSUED BY: Lon 1. C r o U  Manager, Ulll@ Regulatory PlannM 
EFFECTIVE May22.2W7 
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or " E W  means capacity payment rates defined in Appendix D and 
furthm defined by the selection of Option &B,C or D in Section 9.2. 

means the dollar amount per MW listed in the Table 2 in 
Section 1 1 for years 1-5 associated with the applicable credit class of the Party. 

"Base Year" means the year that this Contract was approved by the FPSC. 

JUumxBf means any day except a day upon which banks licensed to operate in the State of I, . 

Florida are authorized, directed or permitted to close, Saturday, Sunday or a weekday that is 
observed as a public holiday in the State of Florida. 

"CbMIL" means the Clean Air Markets Division of the Environmental Protection Agency or 
successor administsator (collectively with any local, staie, regional, or federal entity given 
jurisdiction over a program involving transfmhiility of Envircnmental Attributes). 

"Cmacity" means the minimum average hourly net capacity (generator output minus auxiliary 
load) measured over the Committed Capacity Test Period. 

means the first calendar day immediately following the date of the 
Facility's successful completion of the first Committed Capacity Test. 

means the payment defined in Section 9.2 and Appendix A. 

or "W means the capacity in MW that the RF/QF commits to sell to 
PEF, the amount of which shall be determined in accordance with Section 7 and Appendix D. 

"Committed Cauacitv Test" means the testing of the capacity of the Facility performed in 
accordance with the procedures set forth in Section 8. 

means a test period of twentyfour (24) consecutive hours. 

means the date by which the RF/QF must complete licensing, 
certification, and all federal, state and local governmental, environmental, and licensing 
approvals required to initiate construction of the Facility. This date is specified in Section 4. 

GOmD IetionPerformance Security " means the security described in Section 11. 

"Conditions Precedent " shall have the meaning assigned to it in Section 5 

"M means this standard offer contract for the purchase of Firm Capacity and Energy from 
a Renewable Energy Producer or Qualifying Facility with a nameplate capacity of less than I00 
kW. 

"CpI-V" means the revised monthly consumer price index for All Urban Consumers, US. City 
Average (CPI-U) (AI1 Items 1982-84 = 100) promulgated by the Bureau of Labor Statistics of 

ISSUED B V  Lon,. Cr-. Marug". Utility Rcplatow Wnning 
EFFECTIVE M a y  22,200) 
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the United States Department of Labor. 

"Credltworthv' ' with respect to a Party or its credit support provider, as applicable, means a 
party is rated by at least two (2) of the three (3) following rating agencies Standard &Poor's 
(S&P), Moody's Investor Services (Moody's) and Fitch Rating Services (Fitch). Rating shall be 
the unsecured, senior long-term debt or deposit obligations (not supported by third party credit 
enhancement). Both ratings (if company is only rated by 2 of the 3 agencies) or at least two (2) 
of the three (3) (if company is rated by all three agencies) must be (i) BBB- or greater from 
S&P (ii) Baa3 or greater fiom Moody's (iii) BBB- or greater from Fitch. 

"Demonstration Period" means a sixty-hour period in which the Committed Capacity Test must 
be completed. 
" .  . . means the distribution system consisting of electric lines, electric plant, 
transformers and switchgear used for conveying electricity to ultimate ~nsumers, but not 
including any part of the Transmission System 

"= shall have the meaning assigned to it in Section 20.9. 

.. . .., 
.-, "p00 Dead Date" means kdatew4- ~. 

F*? ,--=. ~~<?.==:=.A!L 
"Eastem F'revailinj! Time" or " E n  means the time in effect in the Eastern Time Zone of the 
Unites States of America, whether Eastem Standard Time or Eastern Daylight Savings Time. 

- 

E&&y&&" has the meaning assigned to it in Section 5 ,  

means the physical point at which the Facility is connected 
with the Transmission System or, ifRF/QF interconnects with a Transmission System other than 
PEF's, PEFs interconnection with the Transmission Provider's Transmission System, or such 
other physical point on which M/QF and PEF may agree. 

e Collat&&' means (i) a Letter of Credit from a Qualified Institution or (ii) cash 
deposited into a PEF Security Account by RF/QF or RF/QF Security Account by PEF, as the 
case may be, or (iii) FWQF Guarantee or PEF Guarantee or a combination of (i) , (ii) andor (iii) 
as outlined in Section 21. 

" E m "  means megawatt-hours generated by the Facility of the character commonly known as 
threephase, sixty hertz electric energy that is delivered at a nominal voltage at the Electrical 
Interconnection Point. 
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means all attributes of an environmental or other nature that are I D  . 
created or othemise arise from the Facility's generation of electricity from a renewable energy 
source in contrast with the generation of electricity using nuclear or fossil fuels or other 
traditional resources. Forms of such amibutes include, without limitation, any and all 
environmental air quality credits, green credits, renewable energy credits ("RECs"), carbon 
credits, emissions reduction credits, certificates, tags, offsets, allowances, or similar products or 
rights, howsoever entitled, (i) resulting from the avoidance of the emission of any gas, chemical, 
or other substance, including but not limited to, mercury, nitrogen oxide, sulfur dioxide, carbon 
dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants of air, water 
or mi1 gas, chemical, or other substance, and (ii) attributable to the generation, purchase, sale or 
use of Energy from or by the Facility, or otherwise attributable to the Facility during the T m .  
Environmental Attributes include, without limitation, those currently existing or arising during 
the Term under local, state, regional, federal, or international legislation or regulation relevant to 
the avoidance of any emission described in this Contract under any governmental, regulatory or 
voluntary program, including. but not limited to, the United Nations Framework Convention on 
Climate Change and related Kyoto Protocol or other p r o m ,  laws or regulations involving or 
administered by the Clean Air Markets Division of the Environmental Protection Agency 
("CAMD") or successor administrator (collectively with any local, state, regional, or federal 
entity given jurisdiction over a program involving transferability of Environmental Attributes,). 

"Event of 

i3w&mhW has the meaning assigned to it in the opening paragraph of this Contract. 

' has the meaning assigned to it in Section 14. 

means the exemplary date used to calculate Capacity 
Payments for Option Band D. This date is specified in Section 4. The actual Capacity Payments 
for Option Band D will be calculated based upon the Capacity Delivery Date. 

"Standard 0 ffer Exoiration Date" means the final date upon which this Contract can be executed. 
This date is specified in Section 4. 

"F- means all equipment, as described in this Contract, used to produce electric energy 
and, and all equipment that is owned or controlled by the RF/QF required for parallel operation 
with the Transmission System. In the case of a cogenerator the Facility includes all equipment 
that is owned or controlled by the RF/QF to prcduce useful thermal energy through the 
sequential use of energy. 

"Financial Closing" means the fulfillment of each of the following conditions: 

(a) 

(b) 

the execution and delivery ofthe Financing Documents; and 

all Conditions Precedent to the initial availability for disbursement of funds under 
the Financing Documents (other than relating to the effectiveness of this Contract) 
are satisfied or waived. 

1SSsUf D BI: L M  1. clou. Manwa. Ufility Regulafw Planning 
EFFECTWf M y  22,2m7 
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shall mean documentation with respect to any private equity investment 
in RF/QF, any loan agreements (including agreements for any subordinated debt), notes, bonds, 
indentures, guarantees, security agreements and hedging agreements relating to the financing or 
refinancing of the design, development, construction, Testing, Commissioning, operation and 
maintenance of the Facility or any guarante by any Financing Party of the repayment of all or 
any portion of such financing or refinancing. 

"Financine Party" means the Persons (including any tmtee or agent on behalf of such Persons) 
providing financing or refinancing to or on behalf of RFIQF for the design, development, 
construction, testing, commissioning, operation and maintenance of the Facility (whether limited 
recourse, or with or without recourse). 

"Firm CaDac itv and Enerev" has the meaning assigned to it in Appendix D. 

"Firm Cmacitv Rate" has the meaning assigned to it in Appendix D. 

I* . 

"Force Ma ieure" has the meaning given to it in Section 18. 

"m means the Florida Public Service Commission or its successor. 

" G o v e n u n ~  " means the United States of America, or any state or any other political 
subdivision thereof, including without limitation, any municipality, township or county, and any 
domestic entity exercising executive, legislative, judicial, regulatory or administrative functions 
of or pertaining to government, including, without limitation, any corporation or other entity 
owned or controlled by any of the foregoing. 

"!&vemmenta 1 Aumoval" means any authorization, consent, approval, license, rulmg, permit, 
exemption, variance, order, judgment, instruction, condition, direction, directive, decree, 
declaration of or regulation by any Government Agency relating to the construction, 
development, ownership, occupation, start-up, Testing, operation or maintenance of the Facility 
or to the execution, delivery or performance of this Contract as any of the foregoing are in effect 
as of the date of this Contract. 

I t .  . 

has the meaning assigned to it in Appendix D. 

"Gross Domestic Price Imulicit Rice Deflator" or "GDPIPD' has the meaning assigned to it in 
Section 11. 

"IEEE" means the Institute of Electrical and Electronics Engineers, Inc. 

has the meaning assigned to it in Section 16. 

Ind _ r .  
gJ3Uy" has the meaning assigned to it in Section 16. 

"Initial Reduction Value" has the meaning assiped to it in Appendix B. 

S U E D  81: Lon I. Croll, M a n a w ,  utllify ReEYlatory PlannVa 
EFFECTNE May 22.2M7 
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"W means one or more kilovolts-amperes of electricity, as the context requires. 

W means one or more kilowatts of electricity, as the context requires. 

" k B  means one or more kilowatt-hours of eledricity, as the context requires. 

to PEF whose approval may not be UIIIeasOMbly withheld. 

" L s  means a letter of intent for fuel supply, 

means as to PEF, that PEF or PEF Guarantor, if applicable, or, as to 
RFIQF, that RFlQF or RF/QF Guarantor, if applicable, any of the followin events; (a) such 
party is no longer Creditworthy or (b) the party of Party's guarantor, if app H icable, defaults on an 
aggregate of fifty million dollars ($50,000,000) or five percent (5%) of equity, whichever is less. 

"MQC" means the Monthly Capacity Payment for Option A. 

"Monthlv Billing Period" means the period beginning on the first calendar day of each calendar 
month, exceptthat the initial Monthly Billing Period shall consist of the period beginning 12:Ol 
am., on the Capacity Delivery Date and ending with the last calendar day of such month. 

Billing Period for which the calculation is made, divided by the product of Committed Capacity 
times the total hours during the Monthly Billing Period. 

"Monthlv C- " or "m means the payment for Capacity calculated in 
accordance with Appendix A. 

"W means one or more megawatts of electricity, as the context requires. 

"m means one or more megawatt-houn of electricity, as the context requires. 

"ODtion A" means normal Capacity Payments as described in Appendix D. 

''= means early Capacity Payments as described in Appendix D. 

''QpkmC means Ievelized Capacity Payments as described in Appendix D. 

"Ootion D means early levelized Capacity Payments as described in Appendix D. 

"w or "&U&$' has the meaning assigned to it in the opening paragraph of this Contract. 

"EEE" has the meaning assigned to it in the opening paragraph ofthis Contract. 

&kuK" means a stand-by letter of credit from a Qualified Institution that is acceptable 

. . .  or "UP" means the total energy received during the Monthly 

. .  has the meaning assigned to it in Section 16. 
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"PEF Guaran tee" means a guarantee provided by PEF Guarantor that is acceptable to RF/QF 
whose approval may not be unreasonably withheld. 

''- means a party that, at the time of execution and delivery of its PEF Guarantee 
is a direct or indirect owner of PEF and is (a) Creditworthy or is (b) reasonably acceptable to 
FWQF as having verifiable Creditworthiness and a net worth sufficient to secure PEF's 
obligdtions. 

means an account designated by PEF for the benefit of PEF h e  and 
clear of all liens (icluding liens of any lenders) to be established and maintained at a Qualified 
Institution pursuant to a control agreement in a form and substance acceptable to PEF whose cost 
is to be tome by the RF/QF. "- means any individual, partnership, corporation, association, joint stock company trust, 
joint venture, unincorporated organization, or Governmental Agency (or any department, agency, 
or political subdivision thereof). 
I -  

fulfillment of RF/QF's obligations bereunder: 

(a) the Authorization to Construct; 

@) 

mean the following Consents, each of which is necessary to RFIQF for the 

planning permission and consents in respect of the Facility, and any electricity 
substation located at the Facility site, including but not limited to, a prevention of 
significant deterioration permit, a noise, proximity and visual impact permit, and 
any required zoning permit; and 

any integrated pollution control license. (c) 

Praectn means this Contract, and any other contract required to construct, operate 
and maintain the Facility. The Project Contracts may include, but are not limited to, the turnkey 
engineering, procurement and construction contract, the electrical interconnection and operating 
agreement, the fuel supply agreement, the facility site lease, and the operation and maintenance 
agreement. 

means any of the practices, methods, standards and acts (including, 
but not limited to, the practiees, methods and acts engaged in or approved by a significant 
portion of owners and operators of power plants oftechnology, complexity and size similar to 
the Facility in the United States) that, at a part~cular time, in the exercise of reasonable judgment 
in light of the facts known or that should reasonably have been known at the time a decision was 
made, could have been expected to accomplish the desired result and goals (including such goals 
as efficiency, reliability, economy and profitability) in a manner consistent with applicable 
facility design limits and equipment specifications and applicable laws and regulations. Prudent 
Utility Practice is not mtended to be limited to the optimum practice, method or act to the 
exclusion of all others, but rather to be a spectrum of acceptable practices, methods or acts in 
each case taking into account the Facility as an independent power project, 

I. ' 

. .  

ISSUE0 B V  ton 1. Cross, Manager, Unlin Regulatory Plannlng 
fFFfmIM May22.2007 
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,, . . or "pE" means a cogenerator, small power producer, or nomutility 
generator that has been certified or selfcertified by the FERC as meeting certain ownership, 
operating and eaciency criteria established by the Federal Energy Regulatory Commission 
pursuant to the Public Utility Regulatory Policies Act of 1978 ("PLJRF'A"), the criteria for which 
are currently set forth in 18 C.F.R. 8 292, el seq. (2006), Section 210 of PURPA, 16 U.S.C. 5 
824a-3 (2005), 16 U.S.C. 796 et seq. (2006), and Section 1253 of EF'Act 2005, Pub. L. No. 109- 
58, 5 1253,119 Stat. 594 (2005) or, altematively, analogous provisions under the laws ofthe 
State of Florida. 

means the domestic office of a United States commercial bank or trust 
company or a foreign bank with a United States branch with total assets of at least ten billion 
dollars ($lO,OOO,oaO,OOO) (which is not an affiliate ofeither party) havinga general long-term 
senior unsecured debt rating of A- or higher (as rated by Standard & Poor's Ratings Group), 
A3 or higher (as rated by Moody's Investor Services) or A- or higher (as rated by Fitch 
Ratings). 

I, . 

IMe Schedule COG-I" means PEF's Agreement for Purchase of &-Available Energy and/or 
Parallel Operation with a Qualifying Facility as approved by the FPSC and as may be amended 
from time to time. 

"E means renewable energy credits, green tags, green tickets, renewable certificates, 
tradable renewable energy credits ("T -REC") or any tradable certificate that is produced by 
a renewable generator in addition to and in proportion to the production of electrical energy. 

&&lkYdW has the meaning assigned to it in Appendix B. 
. .  or 'WQE" means an electrical generating unit or group of units at a single 

site, interconnected for synchronous operation and delivery of electricity to an electric utility, 
where the primary energy in British Thermal Units used for the production of electricity is from 
one 01 mme of the following sources: hydrogen produced from sources other than fossil fuels, 
biomass, solar energy, geothermal energy, wind energy, Ocean energy, hydroelectric power or 
waste heat from a commercial or industrial manufacturing process. 

'RF/OF Entities" has the meaning assigned to it in Section 16. 

'- " means a guarantee provided by RF/QF Guarantor that is acceptable to PEF 
whose approval may not be unreasonably withheld. 

'- means a party that, at the time of execution and delivery of its RF/QF 
Guarantee is a direct or indirect owner of RF/QF and is (a) Creditworthy or is @) reasonably 
acceptable to PEF as having verifiable Creditworthiness and a net worth sufficient to secure , RF/QF's obligations. 

-n-!h*%&A& --_--Li-----_ . . .I ,. . .  ., . ; --  

ISSUED B': L o n  1. Cmu, Manager, Utility Repulatw Planning 
EFFECTIVE May 22, IC07 
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has the meaning assigned in Section 11. 

means an account designated by the FWQF for the benefit of the 
RF/QF free and clear of all liens (including liens of any lenders) to be established and maintained 
at a Qualified Institution pursuant to a control agreement in a form and substance acceptable to 
RF/QF whose cost is to be borne by PEF. 

has the meaning assigned to it in Section 12. 

I( 
. .  means additional collateral in the form of Letter of Credit or 

cash to augment the RF/QF Performance Security in the event of a Material Adverse Change. 

"w has the meaning assigned to it in Section 3. 
. .  means the date upon which this Contract terminates unless terminated earlier 

in accordance with the provisions hereof. This date is specified in Section 4. 

. .  means the fee described in Appendix B as it applies to any Capacity 
Payments made under Option B, Cor D. 

"Termination S w  ' has the meaning assigned to it in Section 12. 
. .  means the operator(s) of the Transmission System@) or any successor 

thereof or any other entity or entities authorized to transmit Energy on behalfof RWQF from 
the Electrical Interconnection Point. 

. .  means the system of electric lines comprised wholly or substantially of 
high voltage lines, associated system protection, system stabilization, voltage transformation, and 
capacitance, reactance and other electric plant used for conveying electricity from a generating 
station to a substation, from one generating station to another, f m  one substation to another, or 
to or kom any Electrical Interconnection Point or to ultimate consumers and shall include any 
interconnection owned by the Transmission Provider or PEF, but shall in no event include any 
lines which the Transmission Provider has specified to be part of the Distribution System except 
for any distribution facilities required to accept capacity and energy from the Facility. 

ISSUED BY: L m l .  Oou. Manager, Utiliw Regulatw Plmnhg 
EFFECTIVt Mly22.1W7 
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Location: Specific legal description (e.g., metes and 
bounds or other legal description with street address 
required) 

Generator Type (Induction or Synchronous) 

City: 
County: 

Technoloey 
I 

Fuel Type and Source 

Generator Rating KVA) 

Maximum Capability (kW) 

Net Outwt (kwI 

Power Factor (%) 

Operating Voltage (kv) \ 
I 

Peak Internal Load kW 

ISSUED BY: Lon 1. G a l  Manap. UUlW RqYlatOry PlannQ 
UFEtTIVf  May22.2W7 
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3. Term of Contract 

Except as otherwise provided herein, this Contract shall become effective immediately upon its 
execution by the Parties and shall end at 12:OI am on the Termination Date, (the "Term") unless 
terminated earlier in accordance with the provisions hereof. P . . .  

e >. c.. 

f a ~ - f ) ~ ~ - ~ - . ~ ~ ~ ~ ; t ~ ~ ~ ~ ~ ~ ~ ~ ~ i ~ ~ ~ - ~  t h t ~ + e k w t - t  tn-Pnridtdt'nir 
I ~ , e - t ~ i ~ t ~ ~ ~ ~ e - . ~ ~ ~ ~ ~ . ~ ~ ; ~ t ~ ~ ~ ~ ~ ~  pf"-iit?'ioetiu-+-* 

4. Minimum Specifintions and Milestones 

As required by FPSC Rule 25-17.0832(4)(e), the minimum specifications pertaining to this 
Conmct and milestone dates are as follows: 

*RF QF performance shall be measured and/or described in Appendix A. 

ISSUED B Y  lml. Cross,  M i n a s ,  Utilky R4ulafory Planning 
EFFECTIVE May 12. N a 7  
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conditions Precedent 

Unless otherwise waived in writing by the other P u t v W ,  on or before the Drop Dead 
Date, e;rh P,u~vfCf+tF shall satisfy the following Conditions F’recedentJls aunlicablc: 

RF/QF shall have obtained firm transmission senice necessary b deliver 
Capacity and energy from the Facility to the Electrical Interconnection Point- 
&?mi iinJ subst~wx s - a t i s T ~ ~ c r o N t ~ ~ R ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ l ~  dixxtion.; 

RF/QF shall have obtained the Project Consents and any other Consents for which 

RF/QF shall have entered into Financing Documents relative to the constmction 
of the Facility and have achieved Financial C l o s i n g ~ ~ i ~ ! l _ a ~ r ~ i . ~ ~ ~ b ~ t ; ~ -  

RF/QF shall have entered into the Project Contracts. iii a fonn and subsluice 
sativfacurv to R F W F  in its sole tliscretinn; 

wv t .  KF,/(-JF in 11s d e  duxmu; 
‘ ’ . . .  

_ :  .. . .  . .  
c tZz?y=- . . . .  

i) a copy of its 
constitutional documents (certified by its corporate secretary as true, complete 
and up-to-date) and (ii) a copy of a corporate resolution approving the terms of 
this Contract and the transactions contemplated hereby and authorizing one or 
more individuals to execute this Contract on its behalf (such copy to have been 
certified by its corporate representative as true, complete and uptc-date); 

rn-%iw-event.iit&.f!tfF ir a+mlif?.ffft+mi!tf~ ftWW-slwini~Qtt&ij+:- 

R.FfQ -shall ’ : . have delivered to 1 W - W  .. . 

Promptly upon satisfaction (or waiver by-W-in writing) of the Conditions Precedent hv 

D d e n c i n g  such satisfaction. Subject to there being no Event of 
Default which has occurred and/or is continuing as of the date upon which the last of 
such certificates is delivered, the date of such last certificate shall constitute the effective 
date of this Contract (the “Effective Date”). 

Lr , n ~ . ~ ~ r t ~ . . ~ ~ ~ s - n ~ ~ ~ t . I ~ f \ ; F l l  ?~l?!icabl~.Conditions Precedent ww&&w%+ 
R.r;;ys-on or before the Drop Dead Date or such Conditions Precedent are wwaived”in 

~. , ’ IxJ:Hady having suisfigdsimnshall deliver to tetityitkc. 

. _  

ISSUED BY: Lon 1. Crou ,  Mamgr.  Ufillfy RCBUbtonlPhmina 
EFRCllVE M W 2 2  2CO7 
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6. 

-~ 

'..'-.-"clicduling 

fi-l-.--G:imsi*tcrtt ttith thz-mmsSweet: rheR F%3+ -k&%tttrtf"+-iF-ytd 

. .  . .  

~l~~~~~ .. ~ ? . & f . f I e i G € > -  

3. 

,. . . &&a 

@ W & y  l>f*M*- kz-KF.QK 

p t w  

The RF /QF shall be responsible for the scheduling of required transmission and 
for all costs, expenses, taxes, fees and charges associated with the delivery of 
energy to PEF. The RF/QF shall enter into a transmission service agreement with 
the Transmission Provider in whose service territory the Facility is to be located 
and the RF/QF shall make any and all transmission-related arrangements 
(including ancillary services) between the FWQF and the Transmission Provider 
for delivery of the Facility's firm Capacity and energy to PEF. The Capacity and 
energy amounts paid to the RF/QF hereunder do not include transmission losses. 
The RF/QF shall he res 
point at which the RF/$s energy is delivered to PEF. The Parties recognize that 
the Transmission Provider may be PEF and that if PEF is the Transmission 
Provider, that the transmission service will be provided under a separate 
agreement. 

6 3  ' W Q t - r l t & n &  . . .  f & y i + ! ? - h t W r t * t l k y e  . ... . .  -rtK%* 

M 

nsible for transmission losses that occur prior to the 



Docket No. 070235-EQ 
Proposed Changes to PEF Standard Offer Contract 

Exhibit MJM-1, Page 19 of 42 

7. Committed Capacity/Capacity Delivery Date 

7.1 In the event that the RF/QF elects to make no commitment as to the quantity or 
timing of its deliveries to PEF, then its Commined Capacity as defmed in the 
following Section 7.2 shall be zero (0) Mw. Ifthe Ccinmitted Capacity is zero (0) 
MW, Sections 7.2 though Section 7.7 and all of Section 8 shall not apply. 

If the RF/QF commits to sell capacity to PEF, the amount of which shall be 
determined in accordance with this Section 7 and Appendix D. Subject to Section 
7.4, the Committed Capacity is set at kW, with an expected Capacity Delivery 
Date on or before the Avoided Unit Inservice Date. 

Capacity testing of the Facility (each such test a Committed Capacity Test) shall 
be performed in accordance with the procedures set forth in Section 8. The 
Demonstration Period for the first Committed Capacity Test shall commence no 
earlier than ninety (90) days before the expected Capacity Delivery Date and 
testing must be completed before the Avoided Unit In-Service Date. The first 
Committed Capacity Test shall not be successfully completed unless the Facility 
demonstrates a Capacity of at least one hundred percent (100%) of the Committed 
Capacity set forth in Section 7.2. Subject to Section 8.1, the RNQF may schedule 
and perform up to three (3) Committed Capacity Tests to satisfy the requirements 
of the Contract with respect to the fmt Committed Capacity Test. 

In addition to the first Committed Capacity Test, PEF shall have the right to 
require the RF/QF, after notice no lzss than 10 Business Dilvs prior to siich 
ymoos~d tesi, to validate the Committed Capacity by means of a Committed 
Capacity T e s t t t + m ? - t i r r t e , + ~ ~ ~ ~ ~ - ~ ~ ~ ~ f ~ ~ ~ ! ! ~ ~  per year, the results of which 
shall be provided to PEF within seven (7) calendar days of the conclusion of such 
test. On and after the date of such requested Committed Capacity Test, and until 
the completion of a subsequent Committed Capacity Test, the Committed Capacity 
shall be set at the lower of the Capacity tested or the Committed Capacity as set 
forth in Section 7.2. P I T  shall m v  h r  test enww wiii.tated duriiie such 
-red Cwixitv 'l'esf ad lW'!Ol~ shclll Ix resnonsiblc lor othcr costs oi'iuch 

7.2 

7.3 

7.4 

7.5 Notwithstanding anything contrary to the terms hereof, the Committed Capacity 
may not exceed the amount set forth in Section 7.2 without the consent of PEF, 
which consent shall be ganted in PEFs sole discretion. 

. . .  _ . _ , I  , .  ". .. . . ' ? ) ' ) "  . . .  7.6 i -- . .  

Capacity Delivery Date. 

The RF/QF shall be entitled to receive Capacity Payments beginning on the 
Capacity Delivery Date, provided the Capacity Delivery Date occm before the 
Avoided Unit In-Service Date (or such later date permitted by PEF). If the 
Capacity Delivery Date does not occur before the Avoided Unit In-Service Date, 

I 
7.7 

LIIUEDBV: Lm1.C- MUUIIW. Utility R e p u l a f o l y ~ n n i ~  
ETFECINE Mlyl2.2037 



8. 

Docket No. 070235EQ 
Proposed Changes to PEF Standard Offer Contract 

Exhibit hUh4-1, Page20 of42 

PEF shall immediately be entitled to draw down the CompletioniPerfomance 
Security in full. 

Testing Procedures 

8.1 

8.2 

8.3 

8.4 

8.5 

8.6 

The Committed Capacity Test must be completed successfully within the 
Demonstration Period, which period, including the approximate start time of the 
Committed Capacity Test, shall be selected and scheduled by the RF/QF by 
mears of a written notice to PEF delivered at least thirty (30) calendar days prior 
to the start of such period. The provisions of the foregoing sentence shall not 
apply to any Committed Capacity Test ordered by PEF under any of the 
provisions of this Contract. PEF shall have the right to be present onsite to 
monitor firsthand any Committed Capacity Test required or permitted under this 
Contract. 

The Committed Capacity Test results shall be based ~n tllc rrianuthcturcr'?: 
i-s~[iinmenciations fbr *&in* lhc Facilitv w such o \ / w  prcxattures as a w e d  won 

f o i ~ ~ t ~ ~ m ~ ~ ~ i t ~ i i \ . e - ~ ~ ~ ~ ~ ~ ~ ~ ~ i ~ ~ ~ ~ ~ ~ - ~ ~ ~ ; ~ ~ - . ~ ~ ~ ~ ~  Perioif-)ilt-tltt.-high& 
-ti* ' - . m F ~ ~ - a t - K k i e i t l t . i e . . f ~ ~ ~ ~ ~ ~ ~ ~  ~ ~ H r r p r i t F ~ . - r ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

. I  12 P a r r i c q U i r t s t z d  to Kefw c' .ouiilions 

. .  
-., I .. 

~ 

Committed Capacity Test Period shall commence at the time designated by the 
FWQF pursuant to W i o n  8.1 or at such time requested by PEF pursuant to 
Section 7.4; provided, however, that the Committed Capacity Test Period may 
wmtnence earlier than such time in the event that PEF is notified of, and consents 
to, such earlier time. 

Nom1 station service use of unit auxiliaries, including, without limitation, 
cooling towers, heat exchangers, and other equipment required by law, shall be in 
service during the Committed Capacity Test Period. 

The Capacity of the Facility shall be the minimum average hourly net output in 
kW (generator output minus auxiliary) measured over the Committed Capacity 
Test Period. 

The Committed Capacity Test shall be performed according to standard indusfry 
testing procedures for the appropriate technology of the RF/QF. 

The results of any Committed Capacity Test, including all data related to Facility 
operation and performance during testing, shall be submitted to PEF by the RF/QF 
within seven (7) calendar days of the conclusion of the Committed Capacity Test. 
The RF/QF shall certify that all such data is accurate and complete. 
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9. Payment for Electricity Produced by the Facility 

9.1 Energy 

9.1.1 PEF agrees to pay the RF/QF for energy produced by the Facility and 
delivered to PEF in accordance with the rates and procedures contained in 
PEFs approved Rate Schedule COG-1 if the Committed Capacity pursuant 
to Section 7.2 is set to zero. If the Committed Capacity is greater than zero 
MW, then PEF agrees to pay the IWQF for energy produced by the 
Facility and delivered to PEF in accordance with the rates and procedures 
contained in Appendix D, as it may be mended f" time to time. The 
Parties agree that tbis Contract shall be subject to all of the provisions 
contained in Rate Schedule COG-1 or Appendix D whchever applies as 
approved and on file with the FF'SC. 

9.1.2 PEF may, at its option, limit deliveries under this Contraa to 11O?/a of the 
Committed Capacity as set forth in Section 7. In the event that PEF 
chooses to limit deliveries, any energy in excess of 11Ph of the 
Committed Capacity will be paid for at the rates defined in Rate Schedule 
COG-1 and shall not be included in the calculations in Appendix A hereto. 

9.1.3 Coiisis~.~nl..\~itli the term; hersof. the RFiYF shnll sell 1.9,. 
shell DLI~C~I:~SC frunr ihi. RI:!CjF &ctric rxwer ueiierstcd ln 

&jjp& 3L u,i. OD(i['l, QW[<L'C)k. su&t (0 {[,e (>f iysc 
B ~ I C ~ X : ~ . ~ A & ~ ~ . .  b'&>yc~j frwn S ~ t i w - 6 j . j  

9.2 Capacity 

PEF agrees to pay the RF/QF for the Capacity described in Section 7 in 
accordance with the rates and procedures contained in Appendix D, as it may be 
amended and approved from time to time by the FF'SC, and pursuant to the 
election of option __ of Appendix D. The RF/QF understands and agrees that 
Capacity Payments will wly be made if the Capaciv Delively Date occurs before 
the Avoided Unit In-Service Date and the Facility is delivering firm Capacity and 
Energy to PEF. Once so selected, this Option, the Firm Capacity Rate and/or the 
Finn Energy Rate cannot be changed for the term of this Contract. 

Payments far Energy and Capacity 

93.1 Payments due the RF/QF will be made monthly, and normally by the 
twentieth Business Day following the end of the billing period. The 
kilowatthours sold by the RF/QF and the applicable avoided energy rate 

9.3 
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at which payments are being made shall accompany the payment to the 
RFIQF. 

93.2 Payments to be made under this Cmbact shall, for a period of not longer 
than two (2) years, remain subject to adjustment based on billing 
adjustments due to error or omission by either Party, provided that such 
adjust" have been agreed to between the Parties. 

I 10. Estimated Electricity Produetlon and Plant Maintenance Schedule 

10.1 No later than sixty (60) calendar days prior to the Capacity Delivery Date, and 
prior to October 1 of each calendar year thereafter during the term of this 
Contract, the RF/QF shall submit to PEF in writing a g:nod-f%tIi e.irimzit.c&wikd 
plm of the amount of electricity to be generated by the Facility and delivered to 
PEF for each month of the following calendar year, including the time, duration 
and magnitude of any scheduled maintenance period@) or reductions in Capacity. 

?j(~~.!Jeliare. ..i 

&nric production ~.i~uipinent. 

a&---- , . ? '  . ' ' ,44iat- ': 
\ ~ ~ t c t t h t m l t t f f ~ ~ ~ ~ ~ ~ ~ ~ l ~ t ~ f ~ - ~ ~ - - n ~ - i  tK~+ct&ttX+phw,m 

wKKf(~f -~h%vtknutn:+ j-enrrk-~eehcdtited; -'Piirt-R fiQF~41all ~mty-~ehcdltk 
~ w ~ ~ ~ J a t i r i t i ~ - ~ ~ ~ ~ ~ ~ - h . ~ ~  ~ arKt&-qpw&yltai t.  .+~et~-kx 

w3%ttlk, c -' .* . .  . .  mt. 

** a _ .  3 ; .  

-=t- . .  

~ e ~ . . s ~ * ~ ~ ~ - ~ ~ ~ ~ ~ * ~  

~ &.. .. .. . .  . L 

~. 
. .  . 

. .  

10.3 The RF/QF shall comply with reasonable requests by PEF regarding day-&day 
and hour-by-hour communication between the Parties relative to electricity 
production and maintenance scheduling. 

The Pmies recognize that the intent of the availability factor in Section 4 of this 
Contract includes an allowance for scheduled outages, forced outages and forced 
reductions in the output of the Facility. Therefore, the RF/QF shall provide PEF 
with notification of any forced outage or reduction in output which shall include 
the time and date at which the forced outage or reduction occurred, a brief 
description of the cause of the outage or reduction and the time and date when the 
forced outage or reduction ceased and the Facility wm able to retum to n o m 1  

10.4 
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operaiion. This notice shall be provided to PEF within seventy-two (72) hours of 
the end of the forced outage or reduction. 

The RF/QF is required to provide the total electrical output to PEF except (i) 
during a period that was scheduled in Section 10.2, (ii) during a period in which 
notification of a forced outage or reduction was provided, (iii) during an event of 
Force Majeure or (iv) during a curtailment period as described in Section 10.5.5. 
In the event that the RF/QF does not deliver its full elecaical output to PEF during 
an hour not excluded in the previous sentence then the RF/QF shall be c h a r d  a 
rate equal to the PEF's Rate Schedule COG-1 times the difference between the 
Committed Capacity and the actual energy received by PEF in that hour. If, in 
PEFs sole judgment, it is determined that the normal operation of the RF/QF 
requires it to cease operation or reduce its output, the charges in this Section 10.4 
may be waived. 

10.5 Dispatch and Control 

10.5.1 Power supplied by the RF/QF hereunder shall be in the form of threephase 
60 hertz alternating current, at a nominal operahng voltage of __ 
volts ( __ kv) and power factor dispatchahle and controllable in the 
range of !X?h lagging to W A  leading as measured at the interconnection 
point to maintain system operating parameters, including power factor, as 
specified from time to time by PEF. 

10.5.2 The RF/QF shall operate the Facility with all system protective equipment 
in service whenever the Facility is connected to, or is operated in parallel 
with, PEP'S system, except for normal testing and repair in accordance 
with good engjneering and operating practices as agreed by the Parties. 
The RF/QF shall provide adequate system protection and control devices 
to ensure safe and protected operation of all energized equipment during 
normal testing and repair. All W/QF facilities shall meet EEE and 
industry standards. n e  RF/QF shall have independent, third party 
qualified personnel test, calibrate and certify in writing all protective 
equipment at least once every twelve (12) months in accordance with good 
engineering and operating practices. A unit functional trip test shall be 
performed after each overhaul of the Facility's turbine, genexator or boilers 
and results provided to PEF in writing prior to returning the equipment to 
service. The specifics of the unit functional trip test will be consistent with 
good engineering and operaMg practices as agreed by the P d e s .  

10.53 If the Facility is separated from the PEF system for any reason, under no circumstances 
shall the FWQF reconnect the Facility to PEFs system without first obtaining PEPS 
specific approval. 

10.5.4 During the term of this Contract, the RF/QF shall employ qualified personnel for 

ISSUEDBI:L.WJ ~ ~ . ~ ~ ~ . ~ i n " n ~ l d a t - ~ ~ . n n i n g  
E F F E m E  May 22,2007 
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credit class 

A- AndAbove 
BBB+ to BBB 

BBB - 
Below BBB- 

managing, operating and maintaining the Facility and for coordinating such with PEF. 
The RNQF shall ensure that operating personnel are on duty at all times, twenty-four (24) 
hours a calendar day and seven (7) calendar days a week. Additionally, during the term of 
this Contract, the RF/QF shall operate and maintain the Facility in such a m e r  as to 
ensure compliance with its obligations hereunder and in accordance with applicable law 
and Prudent Utility Practices. 

Amount per MW Amount per MW 
Years 1 - 5  Years6-IO 

$45.000 $30.000 
$65,000 $55,000 
$90,000 $8O,oOo 
$135,oM) $90,000 I 

10.5.5 PEF shall not be obligated to purchase, and m a y  require &led or reduced delivenes of 
energy to the extent allowed under FPSC Rule 251 7.086 and under any curtailment plan 
which PEF may have on file wlth the FPSC from time lo time. 

I 

I 

I 

I 

CompletlonlPerformaace Security 

Note: The amounts in the following Table are for 2006 and are subject to change 
based on utility cost estimates for any year subsequent to the Base Year. 
TABLE 2 

11.2 In the event that a Material Adverse Change occurs in respect of RF/QF, then 
within two (2) Business Day@) RF/QF shall deliver to PEF Supplemental Eligible 

ISSUED BI: LonJ. Ow. M m q n ,  utiliry Repuiatw Planning 
EFFECTNE M ~ Y  22,2007 
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Collateral equal to 50 percent of the cument Eligible Collateral amount, provided 
however, that in the PEF’ s sole discretion, based on a review of the overall 
circumstances of RF/QF’s Material Adverse Change, the total of the Eligible 
Collateral and the Supplemental Eligible Collateral may be reduced but in no 
event shall the amount be less than the Base Performance Security Amount. 

Performance Security Annual Adjustments - The RF/QF Performance Security 
shall be adjusted on an annual basis beginning January 1,2007 and each year of 
during the term ofthe Agreement. The values in Table 2 will be adjusted using 
the change in the Gross Domestic Price Implicit Price Deflator (GDPIPD) 
between the Base Year and each year during the term as reported in the Survey of 
C m t  Business published in January each year and revised thereafter, by the 
Bureau of Economic Analysis, United States Deparenenr of commerce, 
Washington, D.C. using the following formula: Current P e r f o m c e  Security 
amount (CPSA) multiplied by one plus the change in the GDPIPD, (CPSA X (1 + 
i IGDPPD) 

Replacement Collateral, Release of Collateral - Upon any reduction of the amount 
of RF/QF Performance Security pursuant to Section 11.2 or 11.3 the beneficiary 
thereof shall upon two (2) Business Days written request by the other party 
release any Eligible or Supplemental Eligible Collateral that is no longer required 
The choice of the type of Eligible Collateral by a party may be selected from time 
to time by such Party and upon receipt of substitute Eligible Collateral, the holder 
of the Eligible Collateral for which the substitution is being made shall promptly 
release such Eligible Collateral. Following any termination of this agreement, the 
Parties shall mutuauy agree to a final settlement of all obligations under this 
Agreement which such period shall not exceed 90 days h m  such termination 
date unlm extended by mutual agreement between the Parties. Mer such 
sealement, any remaining Eligible Collateral posted by a Party that has not been 
dram u p n  by the other Party pursuant to its rights under this Contract shall be 
returned to such Party. Any dispute between the Parties regarding such final 
settlement shall be resolved according to applicable procedures set forth in 
Section 20.9. 
Draws, Replenishment - A Non-Defaulting Party may draw upon Eligible 
Collateral or Supplemental Eligible Collated provided by the other Party 
following the wcurrence of an Event of Default by such other Party or pursuant to 
the other provisions of this Agreement in order to m v e r  any damages to which 
such Non-Defaulting Party is entitled to under this Contract. Jn the event of such a 
draw then, except in the circumstance when this Contract otherwise terminates, 
the Defaulting Party shall within two (2) Business Days replenish tbe Eligible 
Collateral or Suppl”enta1 Eligible Collateral to the full amounts required by 
Table 2. 

Reporting - W/QF shall promptly notify PEF of any circumstance that results in 
RF/QF’S failure to be in compliance with the RF/QF Performance Security 
Requirements of Section 11. From time to time, at PEF‘s written request, RF/QF 

11.4 

11.5 

11.6 

11.7 



Docket No. 070235-EQ 
Proposed Changes to PEF Standard Offer Contract 

Exhibit MJh4-I, Page26 of42 

shall provide PEF with such evidence as PEF may reasonably request, that FWQF 
and any RF/QF Guarantor FWQF Guarantee, Letter of Credit or Security Account 
is in Full Compliance with this agreement. 

12. Termination Fee 

12.1 In the event that the RF/QF receives Capacity Papents pursuant to Option E, 
Option C, or Option D of Appendix D or any Capacity Payment schedule in 
Appendix E that differs from a N o d  Capacity Payment Rate as calculated in 
FF’SC Rule 25-17.0832(6)(a), then upon the termination of this Contract. the 
RF/QF shall owe and he liable to PEF for the Termination Fee. The RF/QF’s 
obliption to pay the Termination Fee shall survive the termination of this 
Contract. PEF shall provide the RF/QF, on a monthly basis, a calculation of the 
Termination Fee. 

12.1.1 The Termination Fee shall be secured by the RF/QF by: (i) an 
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unconditional, iwocable, direct pay letter@) of credit issued by a 
financial instiMion(s) with an investment grade credit rating in form and 
substance acceptable to PEF (including provisions (a) permitting partial 
and full draws and (b) permitting PEF to draw upon such Letter of Credit, 
in full, if such Letter of Credit is not renewed or replaced at least ten (10) 
Business Days prior to its expiration date); (ii) a bond issued by a 
financially sound company in form and substance acceptable to PER or 
(iii) a cash deposit with PEF (any of (i), (ii), or (iii), the "Termination 
Security"). The specific security instrument selected by the RF/QF for 
purposes of this Contract is: 

0 Unconditional, irrevocable, direct pay Ietter(s) of credit. 
0 Bond. 
0 Cash deposit($ with PEF. 

12.1.2 PEF shall have the right and the W/QF shall be required to monitor the financial 
condition of (i) the issuer(s) in the case of any Le.tter of Credit and (ii) the 
insurer@), in the case of any bond. In the event the senior debt rating of any 
issuer@) or insurerfs) has deteriorated to a level below investment grade, PEF may 
require the RF/QF to replace the Ietter(s) of credit or the bond, as applicable. In the 
event that PEF notifies the FWQF that it requires such a replacement, the 
replacement letter@) of credit or bond, as applicable, must be issued by a financial 
institution(s) or insurer@) with an investment grade we&t rating, and meet the 
requirements of Section 12.1.1 within thirty (30) calendar days following such 
notification. Failure by the RF/QF to comply with the requirements of this Section 
12.1.2 shall be grounds for PEF to draw in fill on any existing Letter of Credit or 
bond and to exercise any other remedies it may have hereunder. 

12.1.3 After the close of each calendar quarter (March 31, June 30, September 30, and 
December 31) Occurring subsequent to the Capacity Delivery Date, upon PEFs 
issuance of the Termination Fee calculation as described in Section 12.1, the 
RF/QF must provide PEF, within ten calendar (10) days, written assurance and 
documentation (the "Security Documentation"), in form and substance acceptable 
to PEF, that the amount of the Terrmnation Security is sufficient to cover the 
balance of the Termination Fee. In addition to the foregoing, at any time during the 
term of this Contract, PEF shall have the right to request and the RF/QF shall be 
obligated to deliver within five ( 5 )  calendar days of such request, such Security 
Documentation. Failure by the RF/QF to comply with the requirements of t h i s  
Section 12.1.3 shall be grounds for PEF to draw in full on any existing Letter of 
Credit or bond or to retain any cash deposit, and to exercise any other remedies it 
may have hereunder. 
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12.1.4 Upon any termination of this Contract following the Capacity Delivery Date 
Evcrrr of [,&it of' tlis RfXjE ,  PEF shall be entitled to receive 

(and in the case of the letter@) of credit or bond, draw upon such letter(s) of credit 
or bond) and retain . .  of the Termination 
Security>i&ieni to cover any liallili!ij orisine from ewly pa-mmts uixig 
Ontion.; B. C .  or I) of Auwiidix I). 

I 

13. Performance Factor 

PEF desires to provide an incentive to the RFIQF to operate the Facility during on-peak 
and off-peak periods in a m e r  that approximates the projected performance of the 
Avoided Unit. A formula to achieve this objective is attached as Appendix k 



SUED 01: Lon 1. C-I. Manager. UWW Repulltow PImniy 
FFELCTIVE M a y l l .  lw? 
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extent permitted by applicable law, to indemnify, pay, defend, and hold harmless 
the other Party (the "Indemnified Party") and its officers, directors, employees, 
agents and contractors bereinafter called respectively, "PEF Entities" and "RF/QF 
Entities") from and against any and all claims, demands, costs or expenses for 
loss, damage, or injury to persons or property of the Indemnified Party (or to third 
parhes) directly caused by, arising out of, or resulting from: 

a breach by the Indenmifylng Party of its covenants, representations, and 
warranties or obligations hereunder; 

any act or omission by the Indemnifying Party or its connactors, agents, 
savants or employees in connection with the installation or operation of its 
generation system or the operation thereof in connection with the other Party's 
system; 

any defect in, failure of, or fault related to, the Indemnifymg Party's 
generation system; 

the negligence or willful misconduct of the Indemnifying Party or its 
contractors, agents, servants or employees; or 

any other event or act that is the result of, or proximately caused by, the 
Indemnifying Party or its contractors, agents, servants or employees related to the 
Contract or the Parties' performance thereunder. 

16.1 Payment by an Indemnified Party to a third party shall not be a condition precedent to the 
obligations of the Indemnifying Party under Section 16. No Indemnified Party under 
Section 16 shall settle any claim for which it claims indemnification hereunder without 
first allowing the Indemnifying Party the right to defend such a claim. The Indemnifying 
Party shall have no obligations under Section 16 in the event of a breach of the foregoing 
sentence by the Indemnified Party. Section 16 sMI survive termination of this 
Agreement. 
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18. Force Majeure 

18.1 "Force Majeure" is defined as an event OT circumstance that is not reasonably 
foreseeable, is beyond the reasonable control of and is not caused by the 
negligence or lack of due diligence of the Party claiming Force Majeure or its 
contractors or suppliers and , ' . - ~ C V S ~ I I S  w e  I'ailv liuni tke 

LecJbming its obligations under or pursuant to this 
D r c - t a n c e s  may include, but are not limited to, 
actions or inactions of civil or military authority (including courts and 
govermmntal or administrative agencies), acts of God, war, riot or insurrection, 
blockades, embargoes, sabotage, epidemics, explosions and fires not originating in 
the Facility or caused by its operation, hurricanes, floods, smkes, lockouts or 
other labor disputes or difficulties (not caused by the failure of the affected party 
to comply with the terms of a collective bargaining agreement). 
&all &bt be ha& on CU i IIC 11s < 
ecoiioiliicdlv fo usc or rewll t l l ~  cap:icitv aiidc!grcv ~ t i r c l ~ : r ~ ~ t . t ~ ~ ~ r ~ ~ ~ i ~ ~ l ~ ~  o r j i i l  
1y.j -''. . , ..I ~ , * V '  ' 

construction, operation, maintenance or inability to meet regulatory standards, or 
otherwise caused by an event originaiing in the Fat;iit,,~~r@ of a ['arty, or 
e a - + W V F  failure to obtain on a timely basis and maintain a necessary 
permit or other regulatory approval, shall not be considered an event of Force 
Majeure, unless-tkz fG+QFsuch Part4 can reasmd>lsed&&y demonstrate, to 
the reasonable satisfaction of the norx1~at iurw; :~ lW that the event was not 
reasonably foreseeable, was beyond the R.W>FFI~.&~ reasonable control and 
was not caused by the negligence or lack of due diligence of the fW4Wlie P u n  
ciainline 13)rce Ma&=_ or its agents, contractors or suppliers and advemely 
affects the performance by that Party of its obligations under or pursuant to this 
agreement. 

18.2 Except as otherwise provided in this Contract, each Party shall be excused fmn 
performance when its nonpelformance was caused, directly M indirectly by an 
event of Force Majeure. 

In the event of any delay or nonperformance resulting from an event of Force 
Majeure, the Party claiming Force Majeure shall notify the other Patty in writing 
within five (5) Business Days of the occurrence of the event of Force Majeure, of 
the nature cause, date of commencement thereof and the anticipated extent of such 
delay, and shall indicate whether any deadlines or date+), imposed b-der may 
be affected thereby. The suspension of performance shall be of no greater scope 
and of no greater duration than the cure for the Force Majeure requires. A Party 
claiming Force Majeure shall not be entitled to any relief therefore unless and 
until conforming notice is provided. The Party claiming Force Majeure shall 
notify the other Party of the cessation of the event of Force Majeure or of the 
conclusion of the affected M y ' s  cure for the event of Force Majeure in either 
case within two (2) Business Days thereof. 

. 

.~ 

. >  I 1 .  : . .  
~~~~ 

183 
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18.4 The Party claiming Force Majeure shall use its best efforts to cure the cause(s) 
preventing its performance of this Contract; provided, however, the settlement of 
strikes, lockouts and other labor disputes shall be entirely within the discretion of 
the affected party and such Party shall not be required to settle such strikes, 
lockouts or otha labor disputes by acceding to demands which such Party deems 
to be unfavorable. 

18.5 If the RF/QF suffers an occurrence of an event of Force Majeure that reduces the 
generating capability of the Facility below the Committed Capacity, the RF/QF 
may, upon notice to PEF temporarily adjust the Committed Capacity as provided 
in Sections 18.5 and 18.6. Such adjustment shall be effective the first calendar day 
immediately following PEF's receipt of the notice or such later date as may be 
specified by the RF/QF. Furthermore, such adjustment shall be the minimum 
amount necessitated by the event of Force Majeure. 

18.6 If the Facility is rendered completely inoperative as a result of Force Majeure, the 
RF/QF shall temporarily set the Committed Capacity equal to 0 kW until such 
time as the Facility can partially or fully operate at the Committed Capacity that 
existed prior to the Force Majeure. If the Committed Capacity is 0 kW, PEF shall 
have no obligation to make Capacity Payments hereunder. 

18.7 If, at any time during the occurrence of an event of Force Majeure or during its 
cure, the Facility can partially or fully operate, then the RF/QF shall temporarily 
set the Committed Capacity at the maximum capability that the Facility can 
reasonably be expected to operate. 

18.8 Upon the cessation of the event of Force Majeure or the conclusion of the cure for 
the event of Force Majeure, the Committed Capacity shall be restored to the 
Committed Capacity that existed immediately prior to the Force Majeure. 
Notwithstanding any other provisions of this Contract, upon such cessation or 
cure, PEF shall have right to quire a Committed Capacity Test to demonstrate 
the Facility's compliance with the requirements of this Section 18.8. Any such 
Committed Capacity Test required by PEF shall be additional to any Committed 
Capacity Test under Section 7.4. 

18.9 During the occurrence of an event of Force Majeure and a reduction in Committed 
Capacity under Section 18.4 all Monthly Capacity Payments shall reflect, pro rata, 
the reduction in Committed Capacity, and the Monthly Capacity Payments will 
continue to be calculated in accordance with the pm.-f?pFtbmrmn =eprovisions 
in Appendix A. 
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18.10 The RF/QF agrees to be responsible for and pay the costs necessary to reactivate 
the Facility and/or the interconnection with PEF’s system if the same is (are) 
rendered inoperable due to actions of the RF/QF, its agents, or Force Majeure 
events affecting the RF/QF, the Facility or the interconnection with PEF. PEF 
agrees to reactivate, at is own cost, the interconnection with the Facility in 
circumstances where any interruptions to such interconnections are caused by 
PEF or its agents. 

19. Representations, Warranties, and Covenants eH&+t.p 

‘%?e4W+FF%ch Y x t v  licreto represents and wanants that as ofthe Effective Date: 

19.1 Organization, Standing and Qualification 
‘fllz--itfiC)I;u is a (corporation, partnership, or other, as 
applicable) duly organized and validly existing in good standing under the laws of 

and has all necessary power and authority to carry on its business as 
presently conducted to own or hold under lease its properties and to enter into and 
perform its obligations under this Contract and all other related documents and 
agreements to which it is or shall be a Party. The I?+Q&@II is duly qualified or 
licensed to do business in the State of Florida and in all other jurisdictions 
wherein the nature of its business and operations or the character of the properties 
owned 01 leased by it makes such qualification or licensing necessary and where 
the failure to be so qualified or licensed would impair its ability to perform its 
obligations under this Contract or would result in a material liability to or would 
have a material adverse effect on Y-ftkiie o r h w  Paq. 

l 

I 

19.2 Due Authorization, No Approvals, No Defaults 

f this Contract Each of the execution, delivery and performance 
has been duly authorized by all necessary action on the part of + h e . - i W Q k : ~ ~  
~ I Q ~  does not require any approval, except as has been heretofore obtained, of 
the (shareholders, partners, or others, as applicable) of 
tkrKHQk&2~1& or any wnsent of or approval fiom any trustee, lessor or 
holder of any indebtedness or other obligation of he RFiOl;S,gkI’illl\;, except 
for such as have been duly obtained, and does not contravene or constitute a 
default under any law, ~ - ~ ~ ~ ; = ~ : , _ : = = _ _ - c a r t i c l e s  of incorporation, 
bylaws, or other a ~ a p p l i c a b l e ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ . ! ~ ~ ~ ~ t )  of tltz-.R.+Qf-$ll&hJ’au or 
any agreement, judgment, injunction, order, decree or other instrument binding 
upon -uclr Piuu, or subject the Facility or any component part thereof 
to any lien otb& than as contemplated or permined by this Contraa. 

.. .. 

N U E D  B Y  Lml. mu. Manager. utilar Rcgdatorl Planning 
EFFECnVE May 22, ZW? 
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193 Compliance with LBWS 

+~-W@+&!&Q has knowledge of all laws and business practices that must 
be followed in performing its obligations under this Contract. -ftw-f++FEiu;h 
tQI= is in compliance with all laws, except to the extent that failure to comply 
therewith would not, in the aggregate, have a material adverse effect on tk 

.. 

Ki;cSr;n+Wch t,ar(r. 

19.4 Governmental Approvals 

Except as expressly contemplated herein, neither the execution and delivery by 
k-%Ff@kach Pafl.~ of this Conbact, nor the consurmnation by tkt-KFryk . ‘.rich - 
Party of any of the transaction contemplated thereby, requires the consent or 
approval of, the giving of notice to, the registration with, the recording or filing of 
any docummt with, or the taking of any other action with respect to governmental 
authority, except with respect to permits (a) which have already been obtained 
and are in full force and effect or (a) are not yet required (and with respect to 
which the RF/QF has no reason to believe that the same will not be readily 
obtainable in the ordinary course of business upon due application therefore). 

19.5 No Suits, Proceedings 

There are no actions, suits, proceedings or investigations pending or, to the 
knowledge of ~ ach Pam; threatened against it at law or in equity 
befwe any cod= of the United States or any other jurisdiction which 
individually or in the aggregate could result in any materially adverse effect on 
tkeXF;CY;!s~~&k!j.>. business, properties, or assets or its condition, financial 
or otherwise, or in any impairment of its ability to perform its obligations under 
this Contract. .%+A+W+&- has no knowledge of a violation or default 
with respect to any law which could result in any such materially adverse effect 
or impairment. 

' 

19.6 Environmental Matters 

To the best of its knowledge after diligent inquiry, rttcftFr~t~c&lkr& knows of 
no (a) existing violations of any environmental laws at the Facility, including 
those governing hazardous materials or (b) pending, ongoing, or unresolved 
administntive or enforcement investigations, compliance orders, claims, 
demands, actions, or other litigation brought by governmental authorities or other 
third parties alleging violations of any environmental law or permit which would 
materially and adversely affect the operation of the Facility as contemplated by 
this Conuact. 
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20. General Provisions 

20.1 Project Viability 

To assist PEF in assessing the RF/QFs fmancial and technical viability, the 
RFiQF shall provide the information and documents requated in Appendix C or 
substantially similar dm-ts, to the extent the documents apply to the type of 
Facility covered by this Contract and to the extent the documents are available. 
All documents to be considered by PEF must be submitted at the time this 
Contract is presented to PEF. Failure to provide the following such documents 
may result in a determination of non-viability by PEF. 

20.2 Permits 

The RF/QF hereby agrees to obtain and maintain any and all permits, 
certifications, licenses, consents or approvals of any governmental authority 
which the RF/QF is required to obtain as a prerequisite to engaging in the 
activities specified in this Contract. 

20.3 Project Management 

If requested by PEF, the RF/QF shall submit to PEF its integrated project 
schedule for PEFs review within sixty (60) calendar days fiom the execution of 
this Contract, and a start-up and test schedule for the Facility at least sixty (60) 
calendar days prior to start-up and testing of the Facility. These schedules shall 
identify key licensing, permitting, construction and operaling milestone dates and 
activities. If requested by PFP, the RF /QF shall submit p g m s  reports in a form 
satisfactory to PEF every calendar month until the Capacity Delivery Date and 
shall notify PEF of any changes in such schedules within ten (IO) calendar days 
after such changes are determined. PEF shall have the right to monitor the 
construction, start-up and testing of the Facility, either onsite or off-site. PEFs 
technical review and inspections of the Facility and resulting requests, if any, 
shall not be construed as endorsing the design thereof or as any warranty as to the 
safety, durability or reliability of the Facility. 

The RF/QF shall provide PEF with the final designer‘s/manufacturer’s generator 
capability curves, protective relay types, proposed protective relay settings, main 
one-line diagrams, protective relay functional diagrams, and alternating current 
and direct elementary diagrams for renew and inspection at PEF no later than one 
hundred eighty (180) calendar day prior to the initial synchronization date. 

20.4 Assignment 

I ~ Q h t t t ~ ~ ~ ~ ~ ~ ~ i ~ n j t ~ ~ ~ ~ ~ ~  



For the FWQF For PEF: 

Progress Energy Florida 
Cogeneration Managex PEF 155 
299 First Avenue North 
St. Petersburg, FL 33701 

Contracts and related documents may be mailed to the address below or delivered during 
normal business hours (ROO a.m. to 4:45 p.m.) to the visitors' entrance at the address 
below: 

Florida Power Corporation 
d/b/a Progress Energy Florida, Inc. 
299 First Avenue North 
St. Petersburg, FL. 33701 

Anention: Cogeneration Manager PEF 155 

ISSUED B V  Lml. Ems, ManaSer. UtUiw W8ulattorY Vlanning 
E F F f m f  Wl1.2.1CO7 
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20.7 Applicable Law 
This Contract shall be consbued in accordance with and governed by the laws of 
the State of Florida, and the rights of the patties shall be construed in accordance 
with the laws of the State of Florida. 

20.8 Taxation 
In the event that PEF becomes liable for additional taxes, including interest and/or 
penalties arising from an Intemal Revenue Services determination, though audit, 
ruling or other authority, that PEFs payments to the RF/QF for Capacity under 
Options B, C, or D of the Appendix D are not fully deductible when paid 
(additional tax liability), PEF may bill the RF/QF monthly for the costs, including 
carrying chages, interest and/or penalties, associated with the fact that all or a 
portion of these Capacity Payments are not currently deductible for federal and/or 
state income tax purposes. PEF, at its option, m y  offset or recoup these costs 
against amounts due the RF/QF hereunder. These costs would be calculated so as 
lo place PEF in the same economic position in which it would have been if the 
entire Capacity Payments had been deductible in the period in which the 
payments were made. If PEF decides to appeal the Intemal Revenue Service's 
determination, the decision as to whether the appeal should be made through the 
administrative or judicial process or both, and all subsequent decisions pertaining 
to the appeal (both substantive and procedural), shall rest exclusively with PEF. 

20.9 Resolution of Disputes 

20.9.1 Notice of Dspute 

In the event that any dispute, controversy or claim arising out of or 
relating to this contract or the breach, termination or validity thereof 
should arise between the Parties (a 'Wispute"), the Party may declare a 
Dispute by delivering to the other Party a written notice identifying 
the disputed issue 

20.9.2 Resolution by F'arties 

Upon receipt of a written notice claiming a Dispute, executives of both 
Parties shall meet at a mutually agreeable time and place within ten (10) 
Business Days afler delivery of such notice and thereafter as ofien as they 
reasonably deem necessary, to exchange relevant information and to 
attempt to resolve the Dispute. In such meetings and exchanges, a Party 
shall have the right to designate as confidential any information that such 
Party offers. No confidential information exchanged in such meetings for 
the purpose of resolving a Dispute may be used by a Party in litigation 
against the other party. Ifthe matter has not been resolved within thirty 
(30) Days of the disputing Party's notice having been issued, or if the 

ISSUED 0Y: Lon>. 00s. Manqsr, Mllty Rqulatory Plsnninp 
EFFECrNE M a l  22.2001 
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Parties fail to met within ten (10) Business Days as required above, either 
Party may initiate binding arbitration in St. Petenburg, Florida, conducted 
in accordance with the then Current American Arbitration Association's 
("AAA'> Large, Complex Commercial Rules or other mutually agreed 
upon procedures. 

20.10 Limitation OfLiability 

IN NO EVENT SHALL PEF. ITS PARENT CORPORATION. 
OFFICERS, DIRECTORS, EMPLOYEES, AND AGENTS BE LIABLE 
FOR ANY INCIDENTAL, INDIRECT, SPECIAL, CONSEQUENTIAL, 
EXEMPLARY, PUNITIVE, OR MULTIPLE DAMAGES RESULTING 
FROM ANY CLAIM OR CAIISF. OF ACTION. WHETFIER 

LIMITED TO, NEGLIGENCE OR STRICT LIABILITY), OR ANY 
OTHER LEGAL THEORY. 

20.11 Severability 

20.12 

20.13 

20.14 

I 

If any part of this Conmt,  for any reason, is declared invalid or unenforceable by 
a public authority of appropriate jurisdiction, then such decision shall not affect 
the validity of the remainder of the Contract, which remainder shall remain in 
force and effect as if this Contracl had been executed without the invalid or 
unenforceable portion. 

Complete Agreement and Amendments 

All previous communications or agreements between the Parties, whether verbal 
or written, with reference to the subject matter of this Contract are hereby 
abrogated. No amendment or modification to this Contract shall be binding unless 
it shall be set forth in writing and duly executed by both Parties. This Contract 
constitutes the entire agreement between the Parties. 

Survival of Contract 

Subject to the requirements of Section 20.4, this Contract, as it may be amended 
from time to time, shall be binding upon, and inure to the benefit of, the Parties' 
respective successors-in-interest and legal representatives. 

Record Retention 

&A4k&f-J:~acl1 -- l'unv shall maintain for a period of five (5) years from the date 
of termination hereof all records relating to the performance of its obligations 

.. K& 
Y&W&. 

.., . 

,. . . .  . .  h e r e u n d e r z " n - 4 H H t Y t + - E r r n t r r P r m r  . .  
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20.15 No Waiver 

No waiver of any of the terms and conditions of this Contract shall be effective 
unless in writing and signed by the Party against whom such waiver is sought to 
be enforced. Any waiver of the terms hereof shall be effective only in the specific 
instance and for the specific p q m e  given. The failure of a Party to insist, in any 
instance, on the strict performance of any of the terms and conditions hereof shall 
not be construed as a waiver of such Party’s right in the future to insist on such 
strict performance. 

20.16 Set-off 

PEF may at any time, but shall be under no obligation to, set off or recoup any and 
all sums due from the RF /QF against sums due to the RF /QF hereunder without 
undergoing any legal process. 

20.17 Change in Environmental Law or Other Regulatory Requirements 

(a) As used herein, “Change(s) in Environmental Law or Other Regulatory 
Requirements” mans  the enactment, adoption, promulgation, 
implementation, or issuance of, or a new or changed interpretation of, any 
statute, rule, regulation, permit, license, judgment, order or approval by a 
governmental entity that specifically addresses environmental or 
regulatory issues and that takes effect after the Effective Date. 

The Parties acknowledge that Change@) in Environmental Law or Other 
Regulatory Requirements could significantly affect the cost of the 
Avoided Unit (“Avoided Unit Cost Changes”) and agree that, if any such 
change@) should affect the cost of the Avoided Unit more than the 
Threshold defined in Section 20.17(c) below, the Party affected by such 

@) 

ISSUEDBY: LOnJ.  UOII. M8-W. WWRrgulatWPl~nnln8 
EFFECINE Mu121.2001 
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change@) may avail itself of the remedy set forth in Section 20.17(d) 
below as its sole and exclusive remedy. 

The Parties recognize and agree that certain Change(s) in Environmental 
Law or Other Regulatory Requirements may occur that do not rise to a 
level that the Parties desire to impact this Agreement. Accordingly, the 
Parties agree that for the purposes of this Agreement, such change($ will 
not be deemed to have o"ed unless the change in Avoided Cost 
resulting from such change(s) exceed a mutually agreed upon amount. This 
mutually agreed upon amount is attached to this Contract in Appendix E. 

If an Avoided Unit Cost Change meets the threshold set forth in Section 
20.17(c) above, the affected Party may request the avoided cost payments 
under this Contract be recalculated and that the avoided cost payments for 
the remaining term of the Contract be adjusted based on the recalculation. 
Any dispute regarding the application of this Section 20.1 7 shall be 
resolved m accordance with Section 20.9. 

IN  WITNESS WHEREOF, the RFIQF and PEF executed this Contract on the later of the 
dates set forth below. 

RFIQF FLORIDA POWER CORPORATION d/b/a 
PROGRESS ENERGY FLORIDA, INC. 

Signature Signature 

Print Name Print Name 

Title Title 

Date Date 

ISSUED By: Lon 1. Cms,  Manager. UtIyty Regulltory Phnnhg 
EFFECTIVE Hav22 ,  2W7 
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PROGRESS ENERGY FLORIDA, INC. 
Proaress Enerw Florida Combined Cvcle Plants 2004 - 2006 

- Line 

1 AnnualMWhs 

2 Operating Capacity 

3 Weighted Heat Rates (1) 

4 Weighted Capacity Factors (1) 

aw 2005 - 2006 Average 

(1) ( 2 )  (3) (4) 

5,885,806 6,956,112 8,173,754 7,005,224 

1,334 1,916 1,885 1,712 

7,476 7,305 7,272 7,351 

50.40 41.49 49.52 47.14 

Source: 5NL Financial 
(1) Weighted by annual MWhs 
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TOLLING AGREEMENT 

Between 

VANDOLAH POWER COMPANY L.L.C. 

And 

FLORIDA POWER CORPORATION, 

d/b/a 

PROGRESS ENERGY FMRlDA, INC. 

August 29,2007 

'*. I I 

I PEF 0096 I 
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I TOLLING AGREEMENT 

THIS TOLLING AGREEMENT (this “Aseement’’) entered into as of the 29th Day of 
August, 2007, (the “Ameement Date”), by and between Vandolah Power Company L.L.C. 
( “ S S ) ,  a Delaware limited liability company, and Florida Power Corporalion, d/b/a Proogress 
Energy Florida, Inc. (“Buyer”). Seller and Buyer may be individually referred to herein as a 
“partv” and, collectively, as the “*.” 

RECITALS: 

(A) 
as more particularly described in Exhibit A; 

(B) Seller and Buyer desire to enter into a tolIing arrangement whereby Buyer will delivex 
Fuel to Seller‘s Vandolah electric generating facility and Seller will convert such Fuel into 
Energy and/or Ancillary Services when scheduled by Buyer; and 

(C) 
obligations in connection with this tolling arrangement. 

Seller owns the Vandolah electric generating facility located in Hardee County, Florida 

The Parties desire to enter into this Agreement to set forth their respective rights and 

NOW, THEREFORE, in consideration of the mutual promises and agreements set forth 
herein and for other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the Parties hereby agree as follows: 

I. DEFINITIONS 

1.1 Defmed Terms. 

The following terms shall have the meanings set forth below. 

(1) “Acceptable Credit Rating” means, with respect to any Person, Party or any entity a 
credit rating, on any date of determination, the respective ratings then assigned to such Party’s or 
entity’s unsecured, senior long-term debt (not supported by third party credit enhancement) of at 
least BBB- by S&P or Baa3 by Moody’s. If there is no senior long term debt then the long term 
issuer rating for Moody’s and the credit rating for S&P will be substituted. In the event of any 
inconsistency in ratings by !he two rating agencies (a “split rating”), the lowest assigned rating 
shall control. 

(2) 
acceptable, as determined in a commercially reasonable manner, to the Secured Party. 

(3) 
under common control with the Person in question. 

(4) “e means automatic generation control, which is the capability to make automatic 
adjustments to generation output in response to system changes through the use of a digital 
computer. This control is based on such factors as load, frequency, cost, and tie line flows. 

“AcceDtable Guarantof‘ means a Person that has an AcceptabIe Credit Rating and that is 

“Affiliate” means any Person that directly or indirectly controls, is controlled by, or is 

1 
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the Operational Limitations herein provided. Buyer hereby acknowledges Seller's obligation and 
agrees to dispatch the Facility and to perform its duties and responsibilities under this Agrement 
consistent with Seller's obligation in this Section 4.2. 

4.3 Maintenance Outaees. 

(I)  Schedule of Planned Maintenance Outages 

(a) Seller shall not be obligated to deliver Energy and/or Ancillary services pursuant 
to this Agreement during Planned Maintenance Outages. The Facility andor a Unit shall not be 
considered unavailable during Planned Maintenance Outages for the purposes of calculating the 
Monthly Capacity Payment. Notwithstanding anything in this Section 4.3 or in any other 
provision of this Agreement, the duration of the Planned Maintenance Outages during any 
calendar year shall be limited as provided in Section 4.3(2) below, and the duration of any 
Planned Maintenance Outages which exceed the durations specified in Sedion 4.3(2), shall be 
deemed a Forced Outage, unless otherwise excused as an Excusable Event, as herein provided. 

@) Buyer acknowledges and agrees that Seller must perfom Routine Maintenance 
Outages and Planned Maintenance Outages at the Facility in an effort to redwe and prevent 
Forced Derata and/or Forced Outages and to maintain the efficiency, performance, reliability 
and availability of the Units. Such Planned Maintenance Outages and/or Routine Maintenance 
Outages include, but are not limited to, the Unit manufacturer's recommended and required 
maintenance, Compressor Washes and any preventive maintenance that maintains or improves or 
that is reasonably anticipated to maintain or improve the efficiency, performancs, reliability and 
availability of the Facility, or any Unit thereof. The Planned Maintenance Outage schedule 
(intervals and duration) shall be based on (i) the Unit manufacturer's equivalent start and run 
time guidelines, (ii) Prudent lndustry Practice, (iii) any long-term service agreements andor 
major maintenance agreements for the Units, (iv) the. actual dispatch of the Units, (v) the Unit's 
point in the maintenance cycle and the potential impacts IO the Unit and costs if the maintenance 
schedule is changed, (vi) technical bulletins andlor technical information letters from the Unit 
manufacturer, and (vii) all teshng of the Units as herein specified or as otherwise necessary, in 
the reasonable discretion of Seller, for the efficiency, performance, reliability and availability of 
the Units (with items (i) through (vii) inclusive being collectively defined as  "Guidelines For 
Planned Maintenance"). On or before March 3 I, 201 I and on or before each March 3In thereafter 
during the Contract Term, based on the foregoing Guidelines for Planned Maintenance, Seller 
shall provide to Buyer, in writing, its proposed schedule of Planned Maintenance Outages for the 
next calendar year and the reason for such Planned Maintenance Outages, and the expected 
duration thereof. Seller shall not schedule Planned Maintenance Outages during the Peak Months 
without Buyer's prior written consent. Notwithstanding the foregoing, Seller shall have the right 
to perform Routine Maintenance Outages at any time, subjecl lo the prior consent of Buyer, at its 
sole discretion. The Parties shall have the right to mutually agree on reasonable adjustments to 
the Planned Maintenance Outage schedules at least forty-five (45) Days in advance of each 
Planned Maintenance Outage. No such 45-Day notice requirement shall be applicable in the 
case of the discovery of Emergent Work, as herein provided. 

(Ho0)4217.7) 16 I PEFOl14 
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(c) Notwithstanding the provisions of 4.3(l)(b), if, based on a new technical bulletin 
andlor a new technical information leuer, or other written notice from any original equipment 
manufacturer, including the Unit manufacturer, such original equipment manufacturer 
recommends that one or more Units (or any material component thereof) undergo an immediate 
and an unanticipated or unscheduled outage’ or derate, then Seller shall notify Buyer of the 
circumstances surrounding such maintenance and Seller will work together with Buyer to 
schedule the Planned Maintenance Outage notwithstanding the short notice involved. Subject to 
any mutual, written agreement regarding such maintenance, including the scope and duration of 
such maintenance, the Planned Maintenance Outage schedule for such year may be amended by 
mutual agreement to include the mutually agreed duration of such outage under the terms of 
Section 4.3(2) below. To the extent that the Parties do not mutually agree to add the duration of 
such work to the agreed durations of the Planned Maintenance Outages as specified in Section 
4.3(2) below, then such work shall be treated as Emergent Work under the terms specified in 
Section 4.3(2) below. Notwithstanding the provisions of 4.3(1)@), in no event shall Seller be 
required to keep a Unit in service after the manufacturer’s recommended service interval for 
maintenance, and if a Unit reaches its Senrice interval limit at any time, Seller may schedule a 
Planned Maintenance Outage, without Buyer’s prior written consent. In any such case, once the 
maintenance is complete, the Seller’s obligation to obtain Buyer’s consent of any such Planned 
Maintenance Outages, as herein provided, shall resume. 

(d) While in no event shall Seller schedule any Planned Maintenance Outages during the 
Peak Months as provided in Section 4.3(1)(b) above, to the extent the Facility or a Unit 
experiences a Forced Outage during a Peak Month and the anticipated duration of the Forced 
Outage is sufficient to allow for certain maintenance to be performed (that was otherwise 
scheduled as a future Planned Maintenance Outage), and if such maintenance will not extend the 
duration of the Forced Outage, then Seller, at its election, may perform such planned 
maintenance during the Forced Outage, with Buyer’s prior written consent, not to be 
unreasonably withheld, and Seller shall have the right to treat such Forced Outage Days as 
Planned Maintenance Outage Days. 

(2) Duration of Planned Maintenance Outages. Based on the Guidelines for 

~~~~~ 
~ I ~~ 

Section 4.3(i)(iii) shalt app1y:If a Combustion InspectioGandlor a Hot Gas Path Inspection are 
to be performed on a Unit during the same calendar year as a Major Inspection, the limits in 
Section 4.3(2)(iv) shall apply. Seller shall use commercially reasonable efforts to complete or 
cause to be completed any Planned Maintenance Outage within the schedule and time period 
agreed with the Unit manufacturer or othenvise agreed in the schedule of Planned Maintenance 
Outages. During each Planned Maintenance Outage, Seller shall keep Buyer apprised of the 
status and the expected duration of the Planned Maintenance Outage, and shall notify Buyer of 
the discovery of any Emergent Work, as applicable. To the extent that Seller utilizes less than the 
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maximum number of Days permitted for Planned Maintenance Outages during a calendar year, 
or in the event that during a calendar year the planned maintenance is accelerated such that 
m i t t e d  Days of Planned Maintenance Outage remain in a calendar year. then Seller may 

(3) Compressor Wash. If the maintenance schedule from the Unit manufacturer 
requires Seller to perform a Compressor Wash during a Peak Month, then Seller shall schedule 
each such Compressor Wash during the Non-Peak Houn of  such Peak Month. 

(4) Maintenance-Related Charges. Lf Seller is required to start and operate a Unit 
for maintenance purposes, then Buyer commits to work with Seller (both Parties exercising 
commercially reasonable efforts) so that such maintenance related start and operation can be 
completed when the Energy and/or Ancillary Services from the Facility are being dispatched by 
the Buyer for economic reasons, to the extent possible. Buyer shall provide, at its expense, all 
Fuel required for the start and operation of the Unit and schedule the quantity of Energy and/or 
Ancillary Services produced during such operation in a commercially reasonable manner. Buyer 
shall be entitled to all revenues associated with the sale of Energy and/or Ancillary Services tiom 
the Facility during the period of time the Unit is being operated for maintenance purposes, as 
herein provided. If, notwithstanding the Parties’ commerciatly reasonable efforts, the Parties are 
unable to complete the maintenance related start and operation during a time when the Buyer has 
dispatched the Facility for economic reasons, then Seller shall provide reasonable notice to 
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4.4 Station Load. 

Seller shall be responsible for Station Load at aU times including during all Planned 
Maintenance Outages, Forced Derates, and Forced Outages, and during start up and shut down of 
a Unit, and any periods when the Facility has not been dispatched. The Parties further agree that 
Seller will net Station Load from the maximum capacity of the Facility to determine the 
Demonstrated Capacity of the Facility as provided in Exhibit M. 

4.5 Demonstrated Capacitv and Heat Rate Tests 

( I )  In - of’the Delivery Term thereafter, or any 
date as mutually agreed by the Parties, Seller shall conduct a performance test of the Facility to 
calculate the Demonstrated Capacity and the Heat Rate of the Facility. The Demonstrated 
Capacity Test and the Heat Rate Test will be performed in accordance with the requirements of 
the Test Procedures in Exhibit M, and Buyer, its representatives and designees shall be permitted 
to attend each Demonstrated Capacity Test and/or Heat Rate Test, at Buyer’s sole cost, and 
provided no such tests shall be postponed or rescheduled on account of the inability of Buyer, its 
representatives and designees to attend, after Buyer receiving not less than ten ( IO)  Days prior 
notice of such tests. The CompliancdRelative Accuracy Test Audits (RATA) test and any other 
tests which may be necessary to satisfy operational, vendor warranty, or Permit requirements 
such as Continuous Emissions Monitoring Systems (CEMS) teski, and all of the tests described 
in this Section 4.5, shall be known collectively as the “Facilitv Tests” and each as a ‘‘W 
W. The Parties acknowledge and agree that it is the stated purpose and goal of the Parties to 
schedule the Facility Tests simultaneously and in the background of the dispatched operation of 
the Facility, at a time when the full output of the Facility would reasonably be expected to be 
dispatched by Buyer (for economic reasons) to serve load for the hours of the test. To the extent 
that the full output of the Facility Cannot be dispatched by Buyer for economic reasons as herein 
contemplated, then Seller shall cooperate with Buyer to have the Units tested sequentially, as 
herein provided. If the Facility is not dispatched by Buyer for its economic purposes during a 
Facility Test (with Buyer being obligated to issue a Dispatch Notice to cover such Facility Test, 
as requested by Seller, even if such dispatch is un-economic to Buyer, to allow for the tasging 
and scheduling of the Energy produced during such Facility Test), then Seller shall reimburse 
Buyer as provided in Section 4.3(4) above. 

(2) Buyer will have the right to request during the Delivery Term, upon not less than 
ten (1 0) DaF prior written notice to Seller, that Seller conduct up to two (2) additional re-tests of 
the Heat Rate Test andor the Demonstrated Capacity Test within 12 months of the last Facility 
Test, all in accordance with the requirements of Test Procedures. Buyer, its representatives and 
designees shall be permitted to attend each such re-test, to the extent herein provided. If Buyer 
requests that Seller conduct an additional Demonstrated Capacity Test anaor an additional Heat 
Rate Test, then the date of any such re-test properly requested by Buyer shall be established by 
the mutual agreement of the Seller and the Buyer, provided such test shall be at least ten (IO) 
Days after Buyer’s written request and not more than thirty (30) Days after Buyer’s request. At 
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EXHIBIT M 

TEST PROCEDURES 

EXHIBIT M 

I .  General. 

All tests pursuant to the Agreement shall be conducted by Seller. Seller shall give Buyer 
reasonable notice of the time and scope of all such tests, and Buyer and/or its designee shall have 
the right to be present and observe all test procedures and results, as huther provided in Section 
4.5(1) of the Agreement to which this Exhibit M is attached. To the extent that Buyer is 
permitted to request a re-test as provided in Section 4.5(2) of the Agreement, then the timing of 
such re-test will be determined as provided in Section 4.5(2) of the Agreement 

The Parties agree that, if possible, the Demonstrated Capacity Test and Heat Rate Test 
will be performed with all four Units operating simultaneously. However, to the extent that there 
are constraints that prevent this, including for example electricity transmission constraints, or, in 
the absence of constraints, to the extent that the Parties mutually agree, the Demonstrated 
Capacity Test and Heat Rate Test may be performed in a staggered fashion (including the 
possibilities that a Unit is tested alone, or simultaneously with one or two other Units) but with 
all four Units ultimately being tested. In this event, the results of eachof the tests performed will 
be combined as described below to determine the Demonsbated Capacity and Tested Heat Rate 
(m herein defined) for the entire Facility as ifall four Units had been tested simultaneously. 

The Buyer agrees to issue a Dispatch Notice for all Energy produced during the 
Demonstrated Capacity Test and Heat Rate Test, and to the extent that no Dispatch Notice is 
issued, Buyer shall nevertheless take the Energy generated during the Facilities Tests, and Seller 
shall reimburse the Buyer for a portion of the costs as more particularly provided in Section 
4.3(4) of the Agreement 

During the performance of all tests conducted pursuant to the Agreement, the Facility and 
equipment shall be operated as follows: 

a. 

b. 

C. 

d. 

e. 

(HOOU246 5 )  

Utilizing the normal Facility operating and maintenance staff, except that additional 
personnel may be used for data collection, if required, 

Utilizing permanent Facility equipment, 

Within equipment design limits and in a manner consistent with equipment operating 
manuals, 

In compliance with all applicable laws and Permit requirements, 

Utilizing n o d  plant operating procedures and equipment configurations, 

M -  1 
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g. 

h. 

I .  

j. 

k. 
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The Facility shall be tested on Gas only with all equipment in the normal operating 
condition, including the evaporative coolers and Gas heaters. To assure a proper test 
on the evaporative coolers, the Facility shall be tested when the ambient temperature 
is greater than or equal to 75"F, barometric pressure shall be assumed to be standard 
(1 4.7 psia). 

Seller's instruments that measure the following conditions will be calibrated, if 
possible, prior to testing: 

ambient temperature 
relative humidity 

Each Unit must be at full 100% load, with intemal heat saturation demonstrated such 
that wheel space temperature shall not have changed by more than 5°F between 
skcessive fifteen (15) minute periods. 

Data will be recorded by the plant historian electronically. 

The electric grid must be in a stable condition. Abnormal conditions, such as the 
need for unusually high volt-amperes reactive WAR) support, which may arise 
during the performance of any test will need to be evaluated by both Parties and may 
require the invalidation of the test. Such invalidation if required will not count as 
one of the limited re-tests for either Buyer or Seller. 

All Facility systems must reach a steady state before the start of each test. Systems 
designed to operate intermittently shall be deemed to be in steady state of operation 
as long as the conditions which start and stop the operation of the system are not 
exceeded during the test period and the system is available for operation as designed 

Buyer and Seller shall mutually agree when situations arise during the conduct of any test 
that may warrant deviations from approved test procedures. Agreements reached during these 
consultations (such as whether to discard erroneous data) shall be recorded, acknowledged in 
writing, and shall be binding for all Parties. 

2. Demonstrated Cauacitv Test. 

The Demonstrated Capacity Test shall be conducted for the purpose of determining 
the Facility's net capacity at Reference Conditions. 

To be completed, the Demonstrated Capacity Test shall be conducted on a Facility 
basis (although as described below it is possible that all four Units may not be tested 
simultaneously). The Facility's net electrical output shall be determined using the Energy 
Meters, as more specifically provided in Section 5.9. 

M - 2  
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The procedure to be used for the performance of the Demonstrated Capacity Test 
will depend on whether (A) all four Units are tested simultaneously, or (B) less than four Units 
are tested simultaneously. 

Upon completion of the Demonstrated Capacity Test, Seller shall perform all 
calculations necessary to determine Demonstrated Capacity, and shall provide Buyer with the 
data used to perform such calculations, the source of such data, the resulting calculations, and the 
Demonstrated Capacity 

A. Durine the Demonstrated Cauacitv Test of all four Units simultaneously: 

The Facility shall be started on Gas and all Units loaded to one hundred percent (IOOOh) 
load. When the Units are operating at steady state, the test shall be initiated and shall run for a 
period of four (4) hours (or less, if mutually agreed by Buyer and Seller). Readings will be taken 
by the Historian from the Energy Meters and Gas Meter@) at the beginning of each hour during 
the test period, and at the end of the final hour. Simultaneously with the data collection intervals 
above the plant Historian will record the ambient temperature and relative humidity. The 
Historian will provide these readings on an hourly average basis. 

The Demonstrated Capacity shall be determined as follows. The average total net 
electrical output as measured by !he Energy Meters during each hour shall be corrected from 
average ambient conditions during that hour to the Reference Conditions using the correction 
curves agreed to by Seller and Buyer and shown in Curve CI in this Exhibit. The hourly readings 
will then be averaged over the total hours included in the test period to determine the 
Demonstrated Capacity of the Facility. 

B. During a stawered test of the four Units to determine Demonstrated Capacity. the following 
additional criterion will be used: 

The parasitic loads attributable to the non-running Units, as shown in Table TI, will be 
added to the Electrical Interconnect Meter readings prior to corrections for Demonstrated 
Capacity. 

The Demonstrated Capacity of the Unit(s) tested will then be calculated as shown in the 
sample analysis sheet provided in Table T2. At the completion of the testing of all four Units, the 
mec ied  results from each test will be summed to determine the final Demonstrated Capacity of 
the Facility. 

C. The dispatch of any additional Unitk) during a Demonstrated Caoacitv Test: 

if, during any portion of the Demonstrated Capacity Test, an additional Unit(s) is 
dispatched by Buyer, that portion of the Demonstrated Capacity Test will be voided, irrespective 
of whether it was being performed in conjunction with or absent a dispatch by Buyer. If that 
portion of the Demonstrated Capacity Test was being performed absent a dispatch by Buyer, any 
costs incurred by Seller for Gas or for a Start Charge, will be refunded by Buyer. The voided 
test will not count as a portion of a retest for either Party. ''_ 
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3, Heat Rate Test. 

The Heat Rate Test shall be conducted for the purpose of determining the Facility’s net 
heat rate at Reference Conditions (the “Tested Heat Rate” or ‘TT“). To the extent possible, the 
Heat Rate Test shall be. conducted concurrently with the Demonstrated Capacity Test, even if the 
testing of Units is staggered. The Heat Rate Test shall be conducted solely on Gas. 

The procedure used for the performance of the Heat Rate Test will de.pend OR 

wheiher (A) all four Units are tested simultaneously, or (B) less than four Units are tested 
simultancousl y. 

Upon completion of tbe Heat Rate Test, Seller shall perform all calculations 
necessary to determine the Tested Heat Rate, and shall provide Buyer with the data used to 
perform such calculations, the source of such data, the resulting calculations, and the Tested Heat 
Rate. 

A. During a Heat Rate Test of all four Units simultaneousl~. the THR will be 
detmined as follows: 

n e  total Gas use (in MMBtu on a HHV basis) measured each hour during the test 
period shall be divided by the total net electrical output (in MWh), during that hour. The 
resultant value shall be. shall be corrected from average ambient conditions during that hour to 
the Reference Conditions using the correction curve shown as C2 in this Exhibit. The corrected 
hourly readings shall be averaged to determine the Tested Heat Rate. 

B. Durine a stamered test of the four Units lo determine Demonstrated Capacity. the 
followinp. additional criterion will be used to determine the Tested Heat Rate: 

The parasitic loads attributable to the non-running Units, as shown in Table TI, will 
be added to the Electrical Interconnect Meter readings prior to making the corrections to 
Reference Conditions for Tested Heat Rate. 

The Heat Rate of the Unit@) tested will then be calculated as shown in the sample 
analysis sheet provided in Table T2. At the completion of the testing of all four Units, the 
corrected results will be averaged to determine the Tested Heat Rate. 

C. The dispatch of any additional Unitts) during a Demonstrated Capacitv Test: 

If, during any portion of the Heat Rate Test, an additional Unit(s) is dispatched by 
Buyer, the test will be voided, irrespective of whether the test was being performed in 
conjunction with or absent a dispatch by Buyer. If the test was being performed absent a 
dispatch by Buyer, any costs incurred by Seller for Gas or Start Charges will be refunded by 
Buyer. The voided test will not count as a retest for either Party. 
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Exhibit M Attachments: 
Table TI Parasitic Loads 
Table T2 Sample Analysis Report 
Curve C1 
Curve C2 

553HA3298 Sheet 2 Effect of Ambient Temperature and Humidity on Output 
553HA3298 Sheet 3 Effect of Ambient Temperature and Humidity on Heat Rate. 
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Vandotah Power Plant Dedicated Capcitynested Heat Rate Test Staggered Operation 
SAMPLE ONLY 

UNiT(s) Tested: - 1 Dater June 5.20012 
I weaIherm1a I I RESUIS 

I I I I I I m a o r  EUect of 
Ambient Ambient I 

Temperalure Tnnperwre 
and humidity and humidity 
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CurveCl 
553HA3293 Shwt 2 

Effect of Ambient Tempexature and Humidity on Output 
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Curve c 2  
553HA3298 Sheet 3 

Effect of Ambient Temperature and Humidityon Heat Rate 

. .  
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INTRODUCTION 

Please state your name, position and business address. 

My name is David W. Gammon. I am a Senior Power Delivery Specialist for 

Progress Energy Florida, Inc. (“PEF” or “the Company”). My business address is 

P.O. Box 14042, St. Petersburg, Florida 33733. 

Did you file direct testimony in this case? 

Yes, I did. 

Have you reviewed the testimony and exhibits filed by Martin M a n ,  the witness 

testifying for White Springs Agricultural Chemicals, he., d/b/a/ PCS Phosphate 

-White Springs (“PCS Phosphate”)? 

Yes, I have. 

Did you agree with Mr. Man’s testimony? 

No, I do not. The theme of Mr. Marz’s testimony that PEF’s Standard Offer Contract 

does not encourage renewable energy development and his characterization of PEF’s 

Standard Offer Contract as an “industry-type” contract that two parties can choose to 

utilize if it fits their needs are simply not true, as explained in detail below. PEF’s 

Standard Offer Contracts are contracts that are mandated and pre-approved by the 

Public Service Commission (“PSC”). PEF is required to accept a signed Standard 

Offer Contract from a counterparty without any negotiation, unless it can be shown 
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that the supplier is not financially or technically viable; or, it is unlikely that the 

committed capacity and energy would be available by the date specified in the 

Standard Offer Contract. In contrast, an industry-type contract, as suggested by Mr. 

Marz, provides a forum for mutual negotiation where two parties can agree upon a 

contract that fits their needs. Either party can decide that part of the industry-type 

contract may not work for them and negotiate changes. Mr. M a d s  suggestion that 

PEF’s Standard Offer Contract should be a “one size fits all” document without 

regard for the fact that PEF must accept it without negotiation is both impractical and 

unrealistic. 

PURPOSE OF STANDARD OFFER CONTRACT 

Do you agree with Mr. Marz that PEF’s Standard Offer Contract does not 

encourage the development of renewable energy? 

No, I do not. Mr. Marz has a fundamental misconception regarding the Standard 

Offer Contract. It is not a form contract with fill-in-the-blanks. Instead, it is a firm 

offer that PEF and its customers are obligated to make available, to enter into without 

negotiations, and to make payments under. As such, it is necessary that the Standard 

Offer Contract - both as a whole and within its specific provisions - be prepared in 

such a way as to protect PEF’s customers. With this understanding, and 

acknowledging that the PSC has recognized these protections as appropriate for 

PEF’s customers, the provisions of the Standard Offer Contract are reasonable. 
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Further, because the Standard Offer Contract is offered to all renewable 

producers with a broad range of sizes, fuel types, types of generation, geographical 

location, and performance characteristics, its terms must be broad enough to cover all 

possible circumstances; thus, some of its provisions may be inappropriate for a 

particular project or type of supplier and may require revision to meet a specific 

supplier’s needs. PEF’s Standard Offer Contract provides a good baseline of 

acceptable terms and conditions for energy producers to work with, and, if necessary, 

to revise in order to address the unique concerns of renewable suppliers. In PEF’s 

recent experiences with Florida Biomass Group, LLC and Biomass Gas & Electric, 

changes to the Standard Offer Contract were successfully negotiated to accommodate 

the unique nature of these projects. In summary, Mr. Man’s theoretical contentions 

that PEF’s Standard Offer Contract somehow inhibits renewable energy contracts are 

belied by achial fact and experience. 

Mr. Marz states that specific details of PEF’s avoided unit, such as its location, 

are not specified in PEF’s 2007 Ten Year Site Plan (“TYSP”). How do you 

respond? 

The location was not specified because at the time the 2007 TYSP was filed, the 

determination had not been made. However, in the Standard Offer Contract, the 

calculation of avoided capacity payments and all necessary characteristics, including 

the location of the next generating unit of each generation type (base-load, 

intermediate, or peaker) in the TYSP, are specified. Thus, Mr. M a d s  observation is 
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nothing more than a “red herring” that has no impact on the proper application of 

PEF’s Standard Offer Contract. 

PRICE TERMS 

Explain how PCS Phosphate is mistaken in alleging that PEF’s required 

availability factor of 71% is inconsistent with the avoided unit and with the 

operation of PEF’s existing combined cycle units. 

The mistake can be seen in Mr. Marz’s understanding of the purpose of a capacity 

payment. In his testimony, Mr. Marz states that in his understanding, a capacity 

payment is “simply a payment made to reserve the right to call upon a particular asset 

to provide the payer with service when required.” That is not correct with respect to 

this Standard Offer Contract; nor is it correct with respect to most qualifying facilities 

(“QFs”) or renewable energy contracts in Florida. The Standard Offer Contract can 

be characterized as a “must-take” contract. That is, PEF does not have the right to 

call on the capacity in a Standard Offer Contract when PEF chooses. Rather, PEF 

“must-take” and pay for energy and capacity whenever the renewable facility is 

generating. But, in order to be eligible for capacity payments, the renewable 

generator must be available to provide generating capacity in a manner similar to the 

capacity that would be available from the avoided unit. The availability factor of the 

avoided unit will be 91% of all hours and so that is the capacity factor required for the 

renewable generator to receive the full capacity payment. The capacity payment is 

reduced if the availability of the renewable generator is less than 91% but at least 
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71%. If the capacity factor is less than 71%, then the renewable supplier is not 

providing the capacity necessary to avoid the unit and therefore should not receive a 

capacity payment. 

Mr. Marz’s comment that the availability factors are unreasonable in light of 

the capacity factors of PEF’s existing combined cycle units is also misplaced. The 

generation in PEF’s fleet is dispatchable, whereas the generation provided under a 

Standard Offer Contract is not. PEF has the ability to start or stop its various 

generating units depending on PEF’s system economics and reliability criteria. This 

“dispatchability” accounts for the weighted average capacity factor of the existing 

combined cycle units being less than 91% and for the capacity factor of the avoided 

unit being less than 91%. The avoided unit will be available for dispatch 91% of all 

hours, but for economic and reliability reasons maybe dispatched less often. PEF 

could have chosen to require the renewable supplier to have the same capacity factor 

as the avoided unit, but the renewable supplier would have been required to be 

dispatchable. That is, the renewable energy supplier would have been required to start 

or stop generating depending upon PEF’s system economics and reliability criteria. 

Furthermore, once the renewable energy supplier was dispatched on, it may have 

been required to vary its output to match PEF’s changing load. PEF felt that it would 

be much easier for the renewable energy supplier to simply operate whenever it 

could. This can be seen by the fact that PEF has entered into well over 20 contracts 

with QFs or renewable suppliers since the late 1980’s and all have required capacity 

factors based upon the projected availability of the avoided unit, and nearly all have 
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required capacity factors between 80% and 93%. This includes the recent contracts 

with Florida Biomass Group LLC and Biomass Gas & Electric. 

Do you have any comments regarding PCS Phosphate’s position that a 

renewable energy producer should be entitled to a full capacity payment if it 

achieves an availability factor no less than the availability factor of the avoided 

unit? 

Yes. I agree that a renewable energy producer should be entitled to a full capacity 

payment when it achieves an availability factor equivalent to that of the avoided unit, 

In this instance, the avoided unit’s projected availability is 91%, so since the Standard 

Offer Contract is not dispatchable and it is therefore presumed that the renewable 

energy supplier will deliver to PEF whenever it is available to operate, this is the level 

a renewable energy producer must achieve to receive a full capacity payment. This 

presumption that the renewable energy supplier will deliver to PEF whenever it is 

able to operate is meant to encourage renewables by eliminating the need to dispatch 

their output thereby reducing their operational requirements. 

NON-PRICE TERMS 

A. Renewable Energy Credits (“RECs”) 

Mr. M a n  alleges that PEF’s Standard Offer Contract provision 6.2 specifying 

that PEF has the right of first refusal to purchase RECs and setting a price floor 

is unreasonable and should be deleted. Do you agree? 
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No, I do not. This provision simply allows PEF the right to purchase the RECs and to 

pay what anyone else would pay. It should be immaterial to the renewable generator 

to whom the RECs are sold if a fair market price is paid by the purchaser. Rule 25- 

17.280, F.A.C., does not preclude a Standard Offer Contract from containing a 

provision granting a utility the right of first refusal. In fact, at the January 9, 20Q7, 

Agenda Conference at which the rule was adopted, PSC staff stated that utilities could 

include a right of first refusal provision in the Standard Offer Contract. Further, it 

just seems reasonable that if PEF’s ratepayers are paying a renewable supplier for its 

energy and capacity, then they should also have the right to purchase renewable 

attributes at a market price rather than possibly being forced to purchase renewable 

attributes elsewhere, possibly out of state. I would note Section 6.2, found on Sheet 

No, 9.417 of the Standard Offer Contract, requires PEF to respond to a bona fide offer 

for the purchase of the RECs within 30 days so if PEF does not choose to purchase 

the REG, the renewable generator or QF can sell to another party. Finally, the 

renewable energy producer can negotiate different terms than those contained in the 

Standard Offer Contract. PEF has done so a number of times, most recently in its 

contracts with the Florida Biomass Group and Biomass Gas & Electric. 

B. Capacity Test Periods 

Please explain bow PCS Phosphate is in error in alleging that the capacity 

testing provisions are predicated upon a combined cycle unit and ignore the 

distinctive features and requirements of renewable energy producers. 
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In order for PEF to avoid constructing a generating facility, it has to h o w  that the 

replacement capacity can reliably be expected to replace that generating facility. A 

requirement that the replacement capacity be able to operate reliably over a 24 hour 

period is a reasonable test and is actually less than the reliability testing that would be 

required of the avoided unit. If a supplier cannot meet this requirement then it is not 

avoiding a combined cycle unit and should not be paid as if it was avoiding the unit. 

Mr. Marz suggests that Section 8.2 be revised to make the Committed Capacity 

Test results based on the manufacturer’s recommendations for testing the 

facility or other agreed-upon procedures, to require results be adjusted to 

reference environmental conditions and to delete the requirement for a 24 

consecutive b o w  test period and uses PEF’s agreement with Vandolah as an 

example. How do you respond? 

Again, Mr. Marz misunderstands the purpose of the Standard Offer Contract and the 

basis on which capacity payments are made. The Standard Offer is a firm offer that 

PEF and its customers are obligated to take without revision or negotiation and 

which, accordingly, must be constituted to protected PEF’s customers. The Standard 

Offer Contract “avoids” a combined cycle unit and the capacity to be provided under 

the contract should be able to operate in a similar manner as the combined cycle unit 

would. 

Mr. Marz erroneously makes comparisons to “tolling agreements” such as 

PEF’s Vandolah Agreement. In a tolling agreement, the purchaser provides the fuel 

and dispatches the facility to operate when needed for system reliability or when it is 
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economically justified. The Vandolah Agreement is fundamentally a different type of 

agreement that was negotiated with compromises on many terms. It is unreasonable 

to pick and choose terms from the Vandolah Agreement and conclude that PEF 

should be amenable to these same terms in all Standard Offer Contracts. 

Please comment on Mr. Marz’s suggested revisions to Section 7.4 to give 10 

business days notice of a capacity test, that the test be done only once per year, 

and that PEF pay for the test energy generated during the test. 

The 10 day notice seems reasonable. Regarding the number of tests per year, it should 

be noted that PEF has already lowered the requirement from six times per year to two 

times per year. Two tests per year is reasonable and necessary. If PEF has some 

reason to believe that a supplier cannot reliably delivery energy, PEF must not be 

required to wait up to 12 more months to ask for a test, which is necessary to ensure 

that PEF’s ratepayers are not paying for capacity that is not being provided. Finally, 

as seen on Sheet No. 9.456 of the Standard Offer Contract, PEF would already be 

obligated to pay for the test energy generated during the test since the Standard Offer 

Contract provides for energy payments for any energy received from the supplier 

before or after the Avoided Unit In-Service Date. 

C. Right of Inspection 

Mr. Man’s testimony alleges that the right of inspection provision is not limited 

and that inspection could occur at  any time, day or night, and that notice is 

needed so that appropriate personnel can escort inspectors for safety and 
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liability reasons. Exhibit MJM-1 indicates that the provision should be deleted 

and replaced with a new paragraph in Section 20. Explain the purpose behind 

this provision and whether you agree with revising it. 

While I do not agree with deleting the provision on page 15 of Exhibit MJM-1 and 

replacing it wholesale with the suggested paragraph, some revision of the existing 

provision, incorporating some elements of Mr. Marz’s suggested language on page 41 

of Exhibit MJM-1 may be acceptable. The intention of this provision is not and has 

never been for PEF to be a nuisance or hindrance to a facility by repeatedly and 

unreasonably inspecting a facility andor its books, or to inspect in the middle of the 

night or during other periods when a renewable energy producer’s representative 

would be unavailable. The intention is simply for PEF to have the ability to inspect 

when necessary. Accordingly, a revision to allow PEF inspection of  a renewable 

energy producer’s books and/or facility upon reasonable notice and during normal 

business hours is acceptable. 

GENERAL TERMS AND CONDITIONS 

On page 18 of Mr. Marz’s testimony, he argues that many provisions of the 

Standard Offer Contract are “one-sided,” giving PEF a particular right without 

providing the renewable generator with a reciprocal right or imposing an 

obligation on the provider without imposing a reciprocal obligation on PEF. 

How do you respond to this argument? 
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Mr. Man  himself acknowledges that there are times when it is appropriate to provide 

one party with a right or obligation and not the other, and the purpose of the Standard 

Offer Contract and the circumstances under which it is made constitutes one of those 

times. First, this is a purchase contract under which the supplier must build, operate 

and interconnect a generating facility, while the buyer pays for the delivered capacity 

and energy. Moreover, the utility is subject to the PSC’s regulatory authority and is 

required by law and regulations to purchase capacity and energy pursuant to the 

contract. Cost recovery is assured through prior approval of the Standard Offer 

Contract or PSC approval of a negotiated contract. 

Unlike the utility, the renewable generator is not subject to the pervasive 

jurisdiction of the PSC, so performance under the contract must be ensured by 

contract provisions such as completion security, conditions precedent, 

creditworthiness, and representations and warranties. 

Finally, Mr. Marz’s many references to the Edison Electric Institute Master 

Power Purchase and Sale Agreement, the North American Energy Standards Board 

Base Contract for the Sale and Purchase of Natural Gas, and the Intemational Swaps 

and Derivatives Association’s ISDA Master Agreement are inapplicable. As 

explained previously, these are not examples of firm offer contracts that must be 

accepted by PEF without further negotiations. Therefore, the terms contained in these 

agreements are irrelevant. 
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A. Performance Security 

Mr. M a n  suggests that Section 11.1 of the Standard Offer Contract, Completion 

Performance Security, be revised to require collateral upon satisfaction of the 

Conditions Precedent and until completion of the facility and demonstration that 

it can deliver the amount of capacity and energy specified. What is currently 

required and do you agree with this revision? 

Currently, the Standard Offer Contract requires the security be obtained simultaneous 

with the execution of the Standard Offer Contract and maintained throughout the term 

of the contract. Performance securities are needed throughout the term of the 

contract, beginning at its execution, to help ensure that if a supplier can no longer 

meet its obligations under the contract, then the utility has funds available to cover a 

portion of the replacement cost of energy needed to serve PEF customers. Without 

these provisions, the entire risk of default would be borne by PEF’s customers, rather 

than by the party that is not meeting its obligations under a purchase power contract. 

Therefore, I do not agree with this revision. 

Please explain what would happen if, as PCS Phosphate suggests, the 

performance security was “associated with the expected level of loss.” 

Typically, the required performance security amount does not cover all the costs of 

the replacement energy, but merely offsets some of the costs that are otherwise bome 

by PEF’s customers. If the performance security truly covered the expected level of 

loss, as PCS Phosphate suggests, the amounts specified in PEF’s Standard Offer 

Contract would have to be significantly increased. The magnitude of the required 
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increase could be very large. For instance, if a renewable supplier signed a Standard 

Offer Contract for 100 MW with a 25 year term and then defaulted in contract-year 4, 

PEF would have to purchase and/or build 100 MW of capacity to provide energy for 

the remaining 21 years to replace the energy not delivered by the renewable supplier. 

Further, even if only the replacement cost is considered until another facility could be 

built, the security amount would have to be much larger. 

B. 

Mr. M a n  suggests adding a new section entitled “creditworthiness” after 

Section 11, which would require both parties to maintain acceptable 

creditworthiness or provide performance assurance. Is this new section 

desirable? 

No, this new section is neither necessary nor desirable. Creditworthiness is relevant 

to the issue of a party’s ability to perform under the contract, which for PEF means 

the ability to pay for the capacity and energy delivered. PEF’s ability to pay is 

addressed through the fact that the Standard Offer Contract is pre-approved by the 

PSC and therefore eligible for cost recovery kom PEF customers through a cost 

recovery clause, malting the creditworthiness of PEF irrelevant as it relates to 

Standard Offer Contracts. Further, as a regulated company, the PSC has oversight 

over PEF’s financial condition, which is not true for renewable generators. The 

suggested provision is undesirable because it implies the need for further performance 

assurances that are, in fact, inferior to those already existing. 

Creditworthiness, Default, Representations and Warranties 
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In his testimony, Mr. M a n  alleges that PEF’s default provisions in Section 14 

are one-sided and suggests rewriting them to impose requirements upon PEF (in 

14.1), to eliminate some with respect to renewable energy producers (in 14.2), 

and to make some apply to both parties (15.11-15.13). How do you respond to 

each of these changes? 

Once again, Mr. M a n  fails to recognize that PEF’s actions and activities are subject 

to the oversight of the PSC and the renewable generators are not. This results in 

some asymmetry in the provisions of the Standard Offer Contract. Regarding default 

provisions for PEF, these are not required because the PSC has already approved this 

contract for cost recovery so, as explained previously, there are no issues about 

payment or guarantees for payment. Since the default provisions are unnecessary, the 

changes to Sections 15.1 1 through 15.13 are not needed. I will address the elimination 

of the requirements for suppliers one-by-one from Mr. Marz’s Exhibit MJM-1, Page 

29. 

Sections 14.2 (a), (h) and (j) - These sections remain unchanged from the 

previous language. 

Section 14.2 (b) - The added language regardingforce majeure or waiver is not 

necessary because the Capacity Delivery Date is the date that the supplier begins 

receiving capacity payments, not a deadline. The deletion of the 71% would mean 

that a supplier could deliver to PEF at a single digit capacity factor for years and 

PEF’s ratepayers would still be obligated to make capacity payments under this 

contract. To be clear, the 71% capacity factor requirement is a 12-month rolling 
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calculation; in order to drop below 71%, a supplier would have been off-line for a 

total of 106 days out ofthe last 365. 

Section 14.2 (c) - The inclusion of this as an Event of Default demonstrates the 

importance of this provision to PEF. In the event of a humcane, for instance, 

there may not be any way to deliver fuel for a few days. This provision ensures 

that PEF’s ratepayers have capacity available in the event of such a situation. 

Sections 14.2 (d), (e), (0, (i), and (k) - These provisions we included elsewhere in 

MI. Marz’s marked-up Standard Offer Contract. The other locations for these 

provisions are unnecessary and these provisions should remain in this section. 

Section 14.2 (g) - This provision states that the supplier must get its permits by 

the Completed Permits Date. If the supplier cannot obtain its permits then it will 

not be able to make deliveries to PEF. 

What is your response to Mr. Marz’s suggestion o f  rewriting Section 14 to 

consolidate those provisions within Section 14 that relate to the obligation of a 

renewable energy producer to meet the avoided unit in-service date? 

Conceptually, I do not oppose simply moving existing language within Section 14, if 

doing so would provide clarity to renewable energy producers. However, I believe 

they are appropriately placed in the current contract. 

PCS Phosphate suggests revising Section 12.1.4 to read that upon termination 

arising from default on the part of  the renewable energy producer, PEF shall be 

15 



1 

2 

3 A. 

4 

5 

6 

7 Q* 

8 

9 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 Q. 

19 

20 

21 A. 

22 

23 

entitled to retain only such portion of the termination fee sufficient to cover any 

liability arising from early payments. Do you agree with the suggested change? 

No, the suggested change is not needed. In PEF’s Standard Offer Contract, the 

Termination Fee already only covers the liability arising from early payments in 

accordance with Rule 25-17.0832(4)(e)lO, F.A.C. 

Do you agree with Mr. Marz that the representations and warranties in the 

Standard Offer Contract should be revised so each party would be expected to 

represent and warrant certain items? 

No, I do not. Again, as explained previously, because a Standard Offer Contract has 

been pre-approved by the PSC and because PEF is subject to the PSC’s oversight, 

there is no need for the reciprocal changes to the representations and warranties that 

Mr. Man suggests. Also, it is again important to keep in mind that PEF must accept 

the Standard Offer Contract without negotiation, so it is not unusual or unfair to have 

certain provisions that only apply to the renewable energy producer. 

C. Assignment 

Mr. Marz alleges that the assignment provision in Section 20.4 is one-sided and 

should be revised to permit assignment by either party with prior written 

consent, with certain exceptions. How do yon respond? 

Conceptually, PEF does not object to the changes in the assignment provision 

proposed by Mr. Marz. 
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D. Force Majeure 

Do you have any comments regarding Mr. M a d s  testimony that the force 

majeure provisions in Section 18 do not correspond to what is found in the 

existing master agreements or that they put a burden on the renewable energy 

producer while giving PEF discretion? 

Yes. Again, because a Standard Offer Contract has been pre-approved by the PSC, 

there is no need for the reciprocal changes to the force majeure language that 

Mr. Marz suggests. As to the changes Mr. Marz suggests regarding PEF’s loss of 

markets, PEF’s economic use, or the renewable supplier’s ability to sell at a higher 

price, while I do not think these are necessary or significant, PEF has no objection to 

incorporating these changes into the Standard Offer Contract. Similarly, because a 

Standard Offer Contract has been pre-approved by the PSC, there is no need for the 

reciprocal changes suggested by Mr. Marz, but PEF is willing to agree to these 

changes. Mr. Marz also suggests that the standard of “conclusively demonstrate” 

should be changed to “reasonably demonstrate.” Again, this change, while largely 

immaterial in the context of the current contractual language, is acceptable to PEF. 

Q. 

A. 

E. Conditions Precedent 

Mr. Marz has suggested several revisions to Section 5 relating to Conditions 

Precedent. Please respond. 

I will respond to each of the suggested changes: 

Q. 

A. 

Section S(a) - The revisions making the conditions precedent provisions apply to 

both parties are unnecessary. As explained previously, PCS Phosphate fails to 
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recognize that PEF’s actions and activities are subject to the PSC’s oversight and 

the renewable generators are not, resulting in some asymmetry in the provisions 

of the Standard Offer Contract. 

Sections 5(a)(i), (ii), (iii) and (iv) - Mr. Man suggests that the form and 

substance in which information is provided be at the renewable generator’s sole 

discretion. PEF does not object to this language as long as the provision that the 

renewable supplier has to certify that the conditions are met remains intact. 

Section 5(v) - PEF does not agree with deleting the requirement that a renewable 

generator obtain insurance as required by Section 17. This is further explained 

below. 

Section S(a)(vi) - Once again, because a Standard Offer Contract has been pre- 

approved by the PSC and the PSC is subject to the oversight of the PSC, there is 

no need for the delivery of constitutional documents and corporate resolutions 

from PEF that Mr. Marz suggests. 

Section 5(a)(vii) -This section, as well as the last paragraph of Section 2, requires 

the supplier to obtain QF status from the PSC and to maintain that status 

throughout the term of the Standard Offer Contract. These provisions are 

reasonable because the Standard Offer Contract is only available to QFs or 

renewables that can be certified as a QF by the PSC. If a supplier cannot meet 

these requirements then another type of contract would be more appropriate. 

Section 5(b) - As explained above, the revisions making the conditions 

precedent apply to both parties are unnecessary. 
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Section 5(c) - As explained above, the revisions making the conditions 

precedent apply to both parties are unnecessary. PEF does not object to the 

suggested change to allow termination of the contract with proper notice. 

Sections 5(d) and (e) - The provisions Mr. Marz suggests moving are properly 

considered conditions precedent and therefore should be included in that section. 

It is understood that failure to meet the conditions would amount to a default, so 

there is some logic to his suggestions. However, it would seem the provisions 

are appropriately placed in the current contract. 

F. Annual Plan and Electricity Production and Plant Maintenance Schedule 

Mr. Marz states that it is unreasonable to expect renewable energy producers to 

meet the plan requirements set out in Section 10.1. Do you agree? 

No. A renewable energy producer should be able to provide an estimate of its 

deliveries to PEF so that PEP can coordinate the planned outages of the supplier with 

the outages of its own facilities and the other facilities under contract with PEF to 

ensure at any given moment there is adequate generation to meet demand. Meeting 

the plan requirements in this section is critical to PEF’s responsibility and ability to 

serve its customers and maintain system reliability. PEF must plan to serve its 

customers in a reliable manner while minimizing cost. Without the requirement to 

coordinate outages, a large renewable supplier could take an outage and jeopardize 

PEF’s system reliability or force uneconomic purchases or sales to accommodate the 

renewable supplier’s unforecasted outage or deliveries. 
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What is your response to Mr. Man’s suggested revisions in Section 10.1 to 

change “detailed plan” to “good faith estimate”? 

Conceptually, I do not oppose changing “detailed plan” to “good faith estimate” in 

Section 10.1. A “good faith estimate” would include a maintenance schedule with 

anticipated output levels during the maintenance periods. 

Mr. Marz suggests the deletion of Section 10.2, alleging it fails to acknowledge 

the distinctive nature of renewable energy technologies and is unduly restrictive. 

How do you respond? 

This section is vitally important to PEF’s responsibility and ability to serve its 

customers and maintain system reliability. PEF must coordinate the outages of its 

units with those of its suppliers to ensure at any given moment there is adequate 

generation to meet demand. By the deletion of Section 10.2, a large portion of PEF’s 

generation could decide to take outages at the same time or a large supplier could 

choose to take an outage during a time of high demand. These potential situations 

would make it difficult for PEF to maintain system reliability. Obviously, PEF 

coordinates the outages of its own generation, including combined cycle units, so that 

the maximum amount of generation is available when it is likely to be most needed. 

For instance, PEF would avoid planning outages of its own units during the heat of 

the summer. 

Do you agree with Mr. Marz’s deletion of Section 10.5.6, which requires a 

renewable energy producer to have a three day fuel supply on-site? 
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No, I disagree with deleting this provision. This provision is included in the Standard 

Offer Contract because it helps to ensure that during an extreme operating event, the 

supplier will be able to continue operating for 72 hours, using its on-site supply. The 

provision should not be deleted just because some renewable generators, such as a 

wind facility, cannot maintain a fuel inventory, because many renewable generators 

can. A wind facility has the option of proposing the deletion of those sections and 

negotiating other provisions that address its unique operating requirements. Further, 

in my experience, it is likely that a supplier using biomass, municipal solid waste or 

natural gas (remember the Standard Offer Contract applies to QFs as well) can meet 

this requirement and for those types of facilities the maintenance of a fuel inventory 

or a back-up fuel inventory is very important. 

G. Insurance 

Do you agree with PCS Phosphate’s suggested deletion of Section 17, regarding 

insurance? 

No. First, as indicated in my direct testimony, Rule 25-17.087(5), F.A.C., requires 

insurance. That this rule governs the interconnection process and not the Standard 

Offer Contract makes no difference to the requirement; it is still a condition that has 

to be met prior to the interconnection and operation of the renewable generator’s or 

QF’s facility. In addition, the PSC’s recent amendments to Rule 25-6.065, F.A.C., 

which will be effective in April, require insurance for the interconnection of systems 

greater than 10 kW. As part of the recent net metering and interconnection 
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rulemaking, the PSC thoroughly discussed and considered the issue of insurance and 

determined that insurance is required for all but the smallest systems. 

H. 

Is PEF’s requirement that a renewable energy producer utilize firm standby 

service for start up unreasonable, as PCS Phosphate alleges? 

No, this provision is not unreasonable as it ensures the supplier’s generation is 

available when it is needed most. As I stated in my direct testimony, if the generating 

unit was off-line when PEF interrupted its interruptible customers, then the generating 

unit could not return to service because it would not have power from PEF. This 

means the renewable supplier may not be able to provide power to PEF’s customers 

at exactly the time it is most needed because its standby service has been interrupted. 

The standby service purchased must be firm stand-by service to assure there is power 

available to start the unit. 

Use of Interruptible Standby Service for Start-up 

I. Energy 

Mr. Marz suggests revising Section 6.1 (which he moves to 9.1.3) to delete the 

provision that no billing arrangement can result in a renewable energy producer 

selling more than the Facility’s net output. Do you agree with this change? 

No. The Federal Energy Regulation Commission (“FERC”) has long held the position 

that a QF cannot sell more than its net output as a QF. In a 1981 case involving 

Occidental Geothermal, Inc., FERC found that the “power production capacity” of a 

facility is “the maximum net output of the facility.” 
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1 V. CONCLUSION 

2 Q. Does this conclude your testimony? 

3 A. Yes. 
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