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Background

Since January 1, 2006, each electric investor-owned utility (IOU) has been required to
continuously offer to purchase capacity and energy from specific types of renewable sources.
Section 366.91(3), Florida Statutes (F.S.), specifies that the contracts for purchase must be based
on the utility's full avoided costs as defined in Section 366.051, F.S., and provide a term of at
least 10 years. Rules 25-17.200 through 25-17.310, Florida Administrative Code (F.A.C.),
implement the statutes.

On April 1, 2008, Progress Energy Florida, Inc. (PEF or Company) filed its petition
requesting our approval of a standard offer contract and associated tariffs based on the Ten-Year
Site Plan for 2008-2017.! Pursuant to PEF's expansion plan, a single type of fossil fueled unit
was available to serve as an avoided unit: a combined cycle unit to be located at Suwannee
which was expected to come into service in June 2013.

On July 23, 2008, PEF filed a motion to withdraw its initial standard offer contract and
COG-2 rate schedule that had been filed on April 1, 2008, in Docket No. 080187-EQ.”
Accordingly, Commission staff withdrew the recommendation that had been filed in that docket.

On July 15, 2008, PEF filed a petition for rule waiver and approval of a standard offer
contract which opened docket 080501-EQ. In that filing, the Company explained that a request
for proposals (RFP) had been issued for the Suwannee combined cycle unit. PEF also indicated
that it did not have an upcoming planned purchase in its Ten-Year Site Plan. PEF requested that
the Suwannee combined cycle unit serve as the avoided unit although it was no longer reflected
in the Company’s Ten-Y ear Site Plan.

By Order No. PSC-08-0706-TRF-EI, issued October 23, 2008, we approved PEF’s
petition for the second proposed standard offer contract and associated tariffs filed on July 15,
2008, and found that they were in compliance with Rules 25-17.200 through 25-17.310, F.A.C.
Order No. PSC-08-0706-TRF-EI is attached to this Order as Attachment A. PCS Phosphate did
not challenge the Commission's grant of the rule waiver.

On November 13, 2008, White Springs Agricultural Chemicals, Inc. d/b/a PCS Phosphate
— White Springs (PCS Phosphate) timely filed a petition for formal hearing. The formal hearing
was held April 16, 2009. Post hearing briefs were filed May 18, 2009.

Previously, PCS Phosphate had filed a timely protest to PEF’s 2007 standard offer
contract in Docket No. 070235-EQ. PEF and PCS each filed testimony in that docket. A hearing
in that matter was continued in light of the filing of PEF’s 2008 standard offer contract. Docket
No. 070235-EQ remains open and the testimony submitted in that docket was re-filed as exhibits
in Docket No. 080501-EL

' See Docket No. 080187-EQ, In re: Petition for approval of amended standard offer contract and COG-2 rate
schedule, by Progress Energy Florida.

? PEF’s withdrawal of its initial standard offer contract was acknowledged by Order No. PSC-08-0695-FOF-EQ,
issued October 20, 2008.
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This Order addresses the issues and evidence presented at the April 16, 2009 hearing.
We have jurisdiction over this matter pursuant to Sections 366.04 through 366.06, 366.91 and
366.92,F. S.

Decision

Compliance with Rules 25-17.200 through 25-17.310, F.A.C.

PEF believes that the record in this case demonstrates that the Company's standard offer
contract is reasonable and in compliance with Rules 25-17.200 through 25-17.310, F.A.C. PEF
explains that the terms of the standard offer must be broad and generalized to apply to all
renewable suppliers and qualifying facilities, while at the same time PEF is obligated upon
execution of a standard offer contract, without any negotiation. Implementation of the eight
changes proposed by PCS Phosphate would cause financial harm to the customers of PEF, and
customers would not get the full value of what they would be paying for.

In its brief, PCS Phosphate states that Rule 25-17.200, F.A.C., makes explicit that the
purpose of the standard offer is to further Florida's renewable energy goals. PCS Phosphate
proposes that the following eight contract terms must be revised to bring the standard offer
contract proffered by PEF into compliance with Rules 25-17.200 through 25-17.301, F.A.C.:

(1) appropriate performance characteristics of the avoided unit
(2) right of first refusal for purchase of renewable energy credits
(3) use of interruptible power to meet start up requirements

(4) the number of capacity tests

(5) the capacity testing period

(6) arrangements for maintenance outage

(7) retention of performance security by the utility

(8) symmetrical credit and collateral provisions

PCS Phosphate believes that the proposed changes will remove unnecessary barriers to
the development of renewable generation and minimize the need for potential renewable energy
providers to expend resources in an effort to achieve equitable terms and conditions.

The eight modifications proposed by PCS Phosphate are addressed below.

(1) Appropriate performance characteristics of the avoided unit:

The standard offer contract is required by statute to provide compensation to the
renewable provider based upon the utility's avoided cost. The avoided cost for any future
generating capacity cannot be determined from the operating records of existing generating units.
The historical capacity factors for any units in service are determined by economic dispatch,
which is dependent upon many factors including weather, fuel costs, heat rates, etc. Further, the
operating history of existing units does not define the manner of dispatch or the costs that will
actually develop after the next generating unit is built.
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The projected availability of the planned unit is a performance benchmark. If the next
planned generating unit is expected to have an 89 percent availability, the unit would be expected
to be able to generate at 100 percent capability up to 89 percent of the time. The 89 percent
availability is derived from careful assessment of such factors as the life cycle of various
mechanical components and known requirements for maintenance associated with the type of
unit. The intent of the standard offer contract is to require the renewable generator to operate in
a manner similar to the utility’s avoided unit. If a utility-owned generating unit were not
constrained by economic dispatch parameters, then the unit’s availability and capacity factor
would be equivalent.

Under the standard offer contract, PEF must accept power from the renewable generator
whenever the facility is on-line. When a renewable generator provides electric power, the
measure of the service provided is the energy produced, measured in kilowatt-hours, which can
be used to calculate a capacity factor. The utility is not able to “call upon” or economically
dispatch a renewable provider. Owners of renewable generators typically seek to maximize
payments through maximized energy production. Therefore, the capacity factor and the
availability factor of the renewable generator are virtually the same and can be compared to the
availability factor of the avoided unit.

PCS Phosphate witness Marz testified that the availability factor of the avoided unit is 89
percent and the anticipated capacity factor is 65.3 percent based on PEF’s 2009 Ten-Year Site
Plan. He concluded that PEF requires performance better than that of the avoided unit for any
level of capacity payment. Witness Marz contends that the standard offer contract imposes an
unreasonable standard upon renewable generators. The resulting capacity factor that appears in a
Ten-Year Site Plan is a calculation based on the availability performance benchmark, as well as
projected values of many other factors such as fuel prices and load forecasts. Thus, the estimate
of capacity factor that appears in the Ten-Year Site Plan does not serve as a benchmark, because
the underlying factors are highly variable. In other words, if an economic dispatch were
modeled today, the resulting capacity factor could be higher or lower, but the availability of the
avoided unit would remain at 89 percent. The only performance benchmark is the projected
availability factor. As discussed above, the intent of the standard offer contract is to require the
renewable generator to operate in a manner similar to the utility’s avoided unit. The capacity
factor and the availability factor of the renewable generator are virtually the same and can be
compared to the availability factor of the avoided unit.

If the renewable generator is available for 89 percent of the time, the operation of the
renewable generator is approximating the avoided unit and the renewable provider should be
compensated accordingly. PEF's 2008 standard offer contract would pay the renewable
generator the full capacity payment if the renewable generator achieved an 89 percent capacity
factor. While not required by our rules, providing an opportunity to receive reduced capacity
payments for performance that is below that of the avoided unit is often referred to as a sliding
scale. PEF has included a minimum threshold level of a 69 percent capacity factor to receive
capacity payments. While this value is arbitrary, it serves to provide the renewable generator
with a partial capacity payment if the renewable generator’s performance falls below that of the
utility’s avoided unit.
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PCS Phosphate has stated that renewable energy production may depend on other
considerations including a manufacturing schedule. PCS Phosphate further stated that many
variables, including the electrical needs of the renewable facility, will influence the operation
and availability of the renewable generator. The standard offer contract is based on replacing
utility-owned capacity with similar capacity from a renewable supplier. We are required by
statute to provide compensation to the renewable provider based upon the utility's avoided cost;
not the cost of power produced by the renewable generator. The changes to the standard offer
contract that are proposed by PCS phosphate appear to us to be a major departure from the
concept of paying avoided costs for similar capacity.

Accordingly, we find that the sliding scale for capacity payments in PEF's 2008 standard
offer contract shall be approved.

(2) Right of first refusal to purchase renewable energy credits:

As stated in their briefs, the parties agree that provisions relating to renewable energy
credits should be revised. We agree, and accordingly, PEF’s standard offer contract shall not
include the right of first refusal for renewable energy credits. Therefore, this issue is moot.

(3) Use of interruptible power to meet startup requirements:

PCS Phosphate claims that no tariff provision prevents a customer from drawing power
to start a generator during a power interruption. However, such a claim is not consistent with
Special Provision 2 of the SS-2 tariff, found on Sheet No. 6.318, which requires that interruptible
equipment will be installed. The SS-2 tariff is available on a first call basis, and the required
equipment is subject to availability. If an interruption is needed for reliability, it is executed by
use of the special equipment installed, with the result that no power is available on the customer's
side of that equipment. Witness Gammon commented that “the generating unit could not return
to service because it would not have power from PEF.” The lack of available power for startup
would be a matter of function rather than a matter of tariff prohibition. There 1s no provision for
some alternate connection to get around the equipment that is used to accomplish an interruption
of electric service when reliability issues demand an interruption.

Witness Marz testified that “PCS purchases interruptible standby service for existing on-
site generation.” The witness went on to say that if interruptible standby service is provided to a
renewable generator, this arrangement for service will subject the body of ratepayers to a risk
that the contracted capacity would not be available when needed to alleviate a generation
shortage. Under our rules currently in force, the standard offer contract utilizes the next planned
generator as a performance benchmark to assure “equal pay for equal performance” and so guard
the interests of the ratepayer. We find that the interruptible standby service is intended as an
option for self-service generators who may sell excess energy on an as-available basis, rather
than for generators selling firm power pursuant to a standard offer contract. In our view, the
testimony of PCS Phosphate witness Marz is describing a generation asset operated in a manner
which does not match to the requirements of a standard offer contract under Rule 25-17.250,
F.A.C
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We find that Section 6.3 of PEF's 2008 standard offer contract complies with Rule 25-
17.250, F.A.C., and is appropriate as to prohibition of interruptible standby service.

(4) Number of capacity tests:

The parties have reached agreement regarding arrangements for capacity testing if there
is good cause. PCS Phosphate accepts the revised Section 7.4 as provided by PEF witness
Gammon in his rebuttal testimony. We find that this provision shall be incorporated in PEF’s
standard offer contract filed in Docket No. 090162-EQ.

(5) Period for capacity testing:

PEF witness Gammon testified that PEF's standard offer contract sets the test period for
establishing the renewable generator's capacity to ensure that PEF's customers receive all the
capacity that they have contracted to purchase. The 24-hour test period required by PEF is less
than the reliability testing that would be required of the avoided unit. Witness Gammon testified
that if a renewable supplier cannot generate for 24 hours, the supplier is not avoiding the planned
unit. If the renewable technology is unable to achieve a specified committed capacity over a 24-
hour test period, it cannot serve to replace that specified capacity portion of the avoided unit.
The typical planned unit is able to run for several days at 100 percent capacity. PCS Phosphate
claims that varying operating characteristics of renewable generators must be integrated into the
standard offer contract and seeks to revise the requirements in the standard offer contract to
provide flexibility as to the time period for the committed capacity test.

We agree with PCS Phosphate that the standard offer contract does not bridge the gap
between the operating characteristics of renewable generators and the generation units planned
by a utility. If the renewable generator's technology is able to match the performance and costs
of the avoided unit, the utility would likely opt for the renewable technology and thereby obtain
additional benefits, such as might accrue from smaller units widely distributed close to load
centers. While the development and support of renewable generating technologies underlie
Sections 366.91 and 366.92, F.S., as well as Rule 25-17.250, F.A.C., the rules and regulations
also require that the provisions of the standard offer contract must be designed so as to not
compromise the principle of providing reliable service at least cost. The information provided in
the standard offer contract does support the development of renewable technologies by acting as
a benchmark for performance. A negotiated contract can provide accommodation for varying
performance, illustrated by the Vandolah contract. This includes shorter periods for generating
committed capacity. However, replacing the terms of the standard offer with terms excerpted
from various negotiated contracts would distort the information in the contract and render it
inaccurate with regard to essential factors. The complaints listed by PCS Phosphate do not lead
to a conclusion that an abbreviated period is sufficient for a committed capacity test.

The committed capacity test required by a standard offer contract shall be based on the
performance of the avoided unit, and matched to the avoided cost associated with that
performance. We find that the provisions of PEF's standard offer contract are in compliance
with this requirement.
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(6) Allowance for maintenance outage:

The maintenance period is one of the performance standards associated with each specific
generating unit. Rule 25-17.0832(4)(e)8, F.A.C., provides that minimum performance standards
of the renewable generator shall approximate the performance standards relating to the avoided
unit.

PEF explained that allowing an additional 15 days outage, as requested by PCS
Phosphate, means that replacement power must be obtained for those 15 days. The costs for
replacement power would be bormme by PEF's customers. PEF essentially claims that the
customers pay for power for 350 days throughout the year under the standard offer provisions,
although PCS Phosphate wants the maintenance allowance changed so that power would only be
required for 335 days.

PCS Phosphate claims that the 15-day allowance may be unduly restrictive because it
may not be sufficient to perform the essential maintenance on the renewable provider’s
equipment. Witness Marz testified that PEF’s requirement is one-sided and not responsive to the
specific circumstances of renewable energy producers.

The projected outage for the avoided unit appears reasonable in our view. We are
required, by statute, to provide compensation to the renewable provider based upon the utility's
avoided cost; not the cost of power produced by the renewable generator. We believe that
extending the allowance for permitted maintenance outage as requested by PCS Phosphate would
not be in accord with Commission rules just cited. As previously stated, this provision means
that the standard offer contract utilizes the next planned generator as a performance benchmark
to assure “equal pay for equal performance,” and so guard the interests of the ratepayer.

We find that the arrangements for maintenance provided by a standard offer contract
shall be based on the maintenance requirements of the avoided unit. PEF's contract provides for

15 days of scheduled maintenance per year, which is based on PEF’s avoided costs.

(7) Conceming the performance security retained:

In his testimony, PCS Phosphate witness Marz provided an assessment of risks, and the
management of those risks, involved with a renewable generator operating under a standard offer
contract. The risk assessment and management proffered by witness Marz differs from the risks
to ratepayers recognized and managed by the provisions of Rule 25-17.0832, F.A.C.

The provisions of Rule 25-17.0832, F.A.C., recognize and address three distinctly
different risks associated with power purchase contracts. The first risk is associated with a
possibility that the renewable provider enters into a contract, but is then unable to make available
the committed capacity and energy by the date specified in the contract. This risk relates to the
completion security provided by Rule 25-17.0832(4)(f)1, F.A.C. Upon timely demonstration
that the renewable supplier has achieved the capability to deliver capacity and energy as
specified in the contract, the rule directs that the completion security should be returned to the
renewable provider, if it has been required in association with the execution of the contract.



ORDER NO. PSC-09-0643-FOF-EI
DOCKET NO. 080501-El, 070235-EQ
PAGE 8

The second risk relates to performance by the renewable provider, after successful
completion of the capacity test, for the duration of the contract. We agree with PEF witness
Gammon that performance security is required throughout the term of the contract and is not
finished when the capability of the renewable generator is originally demonstrated. If a
renewable provider is unable to comply with contractual performance requirements at a time of
high demand, the utility may be forced to purchase energy in order to serve load. If a purchase
of replacement energy becomes necessary, the incremental cost of the purchase would be subject
to recovery from the retained performance security. Without the retained performance security,
the risk associated with the additional cost of the purchase falls to the ratepayer. The provisions
of Rule 25-17.0832(3)(d), F.A.C., apply to this situation, and are included in the standard offer
contract by Rule 25-17.0832(4)(b), F.A.C. Section 11 of PEF's standard offer contract provides
for performance security, in accordance with the rule.

The performance security may differ from completion security, in terms or arrangements.
For example, cash may be required for completion security while a bond is permitted for
performance security. Upon satisfactory performance in the committed capacity test, the special
requirements of the completion security are no longer needed. In the instant case, the completion
security is the same as the performance security. Section 11 in the standard offer contract
proffered by PEF has a single security provision which is called “Completion/Performance
Security,” to be undertaken by the renewable provider at the time conditions precedent are
satisfied and remain through the term of the contract. We recognize no separate completion
security, to be returned upon satisfactory completion of the capacity test by the renewable
generator.

The third risk is associated with optional payment streams, whereby the renewable
provider selects one of the early payment options available. Rule 25-17.0832(4)(e}10, F.A.C.,
requires a surety bond or equivalent to assure repayment of any energy or capacity payments that
exceed the year's annual value of deferring the avoided unit. Rule 25-17.0832(3), F.A.C.,
provides multiple options for early payment, subject to the constraint that the cumulative present
worth of payments made by PEF for capacity and energy must not exceed the cumulative present
worth of the year-by-year deferral associated with the avoided unit. The early payment options
create a deficit compared to the value of deferral, and that deficit is gradually extinguished over
the term of the contract. The standard offer contract provides for termination security that is
directed at remedy of any deficit created by early capacity payments, in the event of default
during the term of the contract.

Creditworthiness provisions are offered by PCS Phosphate witness Marz as a means to
provide performance security in case of default by the renewable provider. We find that the
view of witness Marz is not in accord with the provisions of Rule 25-17.0832, F.A.C. In a worst
case scenario where a renewable provider would default, the provisions set out in the rules of the
Commission protect the ratepayer through a process that recovers damages in a simple and direct
manner, under the jurisdiction of the Commission. An effort to liquidate damages based on a
previous assessment of creditworthiness would likely involve assets not under the jurisdiction of
the Commission. The effort could entail extended court proceedings and increase both costs and
risks bome by the ratepayer.
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Rule 25-17.0832(3)(d), F.A.C., requires completion and performance security throughout
the term of the contract. We find that if the same securnity serves for completion and
performance, it must continue throughout the term of the contract.

(8) Symmetrical credit and collateral provisions:

PCS Phosphate witness Marz testified that default provisions apply only to the renewable
provider. The witness stated, “There are no provisions that permit the renewable producer to
declare a default by PEF.” As an example, the witness describes a hypothetical situation where
PEF could stop paying a renewable, and the renewable would have no contractual right to
declare PEF in default. The renewable provider must continue to provide power or risk being
declared in default by PEF. Witness Marz notes that approval of the contract by this
Commission only guarantees recovery of the cost of the contract by PEF, while the renewable
producer must assume risk of non-performance by PEF. In his testimony filed February 18,
2008, witness Marz lists seven circumstances that can give rise to a default situation: (1) failure
to make timely payment; (2) false or misleading representation or warranty; (3) failure to
perform any obligation; (4) bankruptcy of a party; (5) failure to satisfy creditworthiness
provisions; (6) merger or consolidation without assumption of prior obligation; and (7) breach by
a guarantor. (TR 107) The brief mentions that in case of dispute not resolved by executives, the
standard offer contract specifies binding arbitration. Witness Marz suggests that PEF should be
required to post a bond if the utility's credit rating drops below a certain level. Witness Marz
also testified that PEF's ratepayers would bear the costs of such credit security.

As a regulated utility, PEF operates under our oversight. PEF is obligated to sign the
standard offer contract with any renewable provider who is willing to accept the terms of the
contract. Further, PEF is mandated to pay for the power it receives from the renewable provider.
The credit ratings of regulated companies are monitored by Commission staff. While the future
cannot be guaranteed, intervention by this Commission would be expected long before a
regulated utility became involved in a situation of decline that might result in default on
contractual payment obligations. Mergers and activities with affiliates can obscure problems that
presage default, but we seek to forestall problems through diligent regulatory oversight. Cost
recovery proceedings are conducted annually to insure prompt recovery of prudently incurred
costs. In contrast, we have no jurisdictional authority over a non-regulated provider and no
means of direct influence over any decisions or actions by that entity, other than by oversight of
the contractual arrangements that may impact a utility's ratepayers.

We find no support in the record for a proposal that PEF should be required to post bond
as a security for capacity or energy payments that are obligated under the standard offer contract.

Consistency of Terms and Conditions with Rules 25-17.001 and 25-17.200 through 25-17.310,

The basis and methods of cost projection used in the pending matter appear similar to the
cost projections that have been utilized for previous contracts, both negotiated and standard offer
contracts, by various utilities over the years. The appropriate values of the parameters shown on
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Schedule 2 of COG-2 were included in the filing for both 2007 and 2008. In comparing the
values for the parameters in year 2007 with those in year 2008, the variation appears reasonable.
The components themselves were not called into question and scrutinized during discovery. We
find no basis for a conclusion that the cost projections are seriously flawed. The claim by PCS
Phosphate that some incremental costs are omitted from the costs associated with the avoided
unit is not supported in the record.

We find no support for a claim of inaccuracy as to calculation of avoided costs in the
Rate Schedule COG-2 filed by PEF. We find that the payment schedules included in PEF's
standard offer contract are valid based on the assumptions stated, and provide typical or
approximate payments that could be expected by a renewable provider.

Non-Price Termss and Conditions of PEF's Standard Offer Contract

The concerns regarding non-price terms and conditions itemized by PCS Phosphate
regarding this issue have been addressed above. In summary, interruptible standby service is not
appropriate for a renewable generator operating under a standard offer contract. This would
impose additional and unnecessary risk to the body of ratepayers. The required capacity test
period of 24 hours and the allowance of 15 days of scheduled maintenance outage per year are
based on the performance of the avoided unit and is in compliance with Rule 25-17.0832(4)(¢)8,
F.A.C. We find no support in the record for a proposal that a utility should be required to post
bond as a security for capacity or energy payments that are obligated under the standard offer
contract.

Methodology for Determining a RF/QF’s Capacity Payments

The concerns relating to the definitions and use of the terms “availability factor” and
“capacity factor” were addressed in earlier in this decision. As decided above, we find that PEF's
standard offer contract uses the availability factor and the capacity factor in a meaningful and
appropriate manner to rationally assess the cost for capacity and energy avoided as a result of the
renewable generator's contribution to grid power.

As discussed above, the costs related to the avoided unit were determined using the same
methodology that has been used for a number of years and were calculated using the formula in
Rule 25-17.0832(6), F.A.C.

We find that the estimates of value of deferral payments, based on avoided costs
associated with the avoided unit, are calculated in an appropriate manner and are reasonable.
The methodology for determining an RF/QF’s capacity payments is in compliance with Rules
25-17.200 through 25-17.310, F.A.C.

Closing Docket No. 070235-EQ

Previously, PCS Phosphate had filed a timely protest to PEF’s 2007 standard offer
contract in Docket No. 070235-EQ. PEF and PCS each filed testimony in that docket. A hearing
in that matter was continued for purposes of administrative efficiency, at PCS Phosphate’s
request and without PEF’s objection, without date in light of the filing of PEF’s 2008 standard
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offer contract. Docket No. 070235-EQ remained open and the testimony submitted in that
docket was later re-filed as exhibits in Docket No. 080501-El. We, therefore, find it appropriate
that Docket No. 070235-EQ shall be closed.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that each of the findings made in
the body of the order is hereby approved in every respect. It 1s further

ORDERED by the Florida Public Service Commission that the Standard Offer Contract
and associated tariffs proposed by Progress Energy Florida, Inc. are hereby approved. It is
further

ORDERED that PEF shall file a revised 2009 renewable energy tariff and standard offer
contract in accord with the Commission's decision herein. It is further

ORDERED that Docket No. 070235-EQ shall be closed. It is further
ORDERED that Docket No. 080501-EI shall be closed.

By ORDER of the Florida Public Service Commission this 22nd day of September,
2009.

o (M

"ANN COLE
Commission Clerk

(SEAL)

JEH
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within
fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule
9.900(a), Florida Rules of Appellate Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for waiver of Rule 25-17.250(1) | DOCKET NO. 080501-E]

and (2)@), F.A.C., which requires Progress | ORDER NO. PSC-08-0706-TRE-F1
Energy Florida to have a standard offer | ISSUED: October 23, 2008
contract open until 3 request for proposal is

issued for same aveided unit in standoed offer

contract, and for spproval of standard offer

coniract.

The following Commissioners participated in the disposition of this matter:

MATTHEW M. CARTER l, Chairman
LISA POLAK EDGAR
KATRINA J. McMURRIAN
NANCY ARGENZIANO
NATHAN A, SKOP

NOTICE OF PROPOSED AGENCY ACTION
ORDER GRANTING WAIVER OF
RULE 25-17.250(1) and (2(a), FLORIDA ADMINISTRATIVE CODE

BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service Commission that the action
discussed herein is preliminary in nature and will become final unless a person whose interests
are substantially affected files a petition for a formal proceeding, pursuant to Rule 25-22.029,
Florida Administrative Code (F.A.C.).

Background

Since January 1, 2006, cach electrie investor-owned utility (I0OU) has been required to
continuously offer to purchase capacity and energy from specific types of renewable sources.
Section 366.91(3), Florida Statutes (F.S.), specifies that the contracts for purchase must be based
on the utility's full avoided costs as defined in Section 366.051, F.S., and provide a term of at
{east ten years., Rules 25-17.200 through 25-17.310, F.AC., implemeni the statuies,

Op April 1, 2008, Progress Energy Florida, Inc. (PEF or Company) filed its petition
requesting our approval of 8 standard offer contract and associated tariffs bused on the Ten-Year
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Site Plan for 2008-2017.! Pursuant to PEF's expansion plan, & single type of fossil fueled unit
was available to serve as an avoided unit; a combined cycle unit to be localed at Suwannee
which was expected to come into service in June 2013.

On July 17, 2008, Commission staff filed its recommendation for approval of PEF’s
standard offer contract and associated tariffs in Docket No. 080187-EQ. The recommendation
was scheduled to be considersd by us at the July 29, 2008, Agenda Conference, On July 15,
2008, PEF filed the petition for rule waiver and approval of standard offer contract which opened
this docket. In this filing, the company explains that a request for proposals (RFP) has been
issned for the Suwannee combined cycle unit. PEF also indicated that it does not have an
upcoming planned purchase in its Ten-Year Site Plan. Citing the requirement of Rule 25-
17.250(1) and (2)(a), F.A.C., that each standurd offer contract shall remain open until an RFP has
been issued for the avoided generating unit, PEF requests that we grant a waiver of rule in order
to continue 10 use the costs associated with the Suwannee unit as the full avoided cost basis for
the standard offer contract, Further, the July 15, 2008, filing also includes updated costs aligned
with the costs in the RFP,

On July 23, 2008, PEF filed a motion to withdraw its initial standard offer contract and
COG-2 rate schedule that had been filed on April 1, 2008, in Dockel No. 080187-EQ.?
Accordingly, Commission staff withdrew the recommendation that had been filed in that docket.

This Order addresses the petition for waiver of rules, as well as the second standard offer
contract and associated tariffs filed for approval by PEF on July 15, 2008. We have jurisdiction
over this matter pursuant to Sections 120,542, 366.04 through 366.06, 366.91, and 366,92, F.8.

Decision
Rule Waiver

Rules 25-17.250{1) and (2){a), F.A.C., require each electric 10U to file with us by April
1 of each year a standard offer contract for the purchase of firm capacity and encrgy from
renewahle generating facilities and small qualifying facilities with a design capacity of 100 kW
or less, The standard offer contracts reflect each IOU’s next avoided pnit shown in its most
recent Ten-Year Site Plan. The rules further require that “{e]ach investor-owned utility with no
planned generating unit identified m its Ten-Year Site Pian shall submit a standard offer based
on avoiding or deferring a planned purchase.”

Rule 25-17.250(a), F.A.C. directs thal, in order to ensure that each 10U continuously
offers a contract 1o producers of resewable energy, each standard offer contract shall remain
open until: 1) a request for proposal (RFP) is issued for the utility’s planned generating unit, or
2) the 10U files a petition for a need determination or commences construction for generating
units, or 3} the generating unit upon which the standard offer contract was based is no longer part

' See Docket No. DSOIST-EQ. In oo P

schedule, by P Energy Floids,

* PEF’s withdrawal of its initial standard offer contract was acknowiedged by Order No. PSC-08-0695-FOF-EQ,
issued Oclober 20, 2008. R
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of the I0U’s generation plan, as evidenced by a petition fo that effect filed with us or by the
utility’s most recent Ten-Year Site Plan.

In its petition, PEF asks us for a waiver of the rules becaose it does not have an avoided
unit for purposes of a standard offer contract, nor does it have a planned capacity purchase for
purposes of a standard offer contract in its Ten-Year Site Plan. PEF states that it currently does
not have an avoided unit for purposes of a standard offer contract because it issued a RFP for the
2013 Suwannee combined cycle umt, and doos not have any other units in ils ten year site plan
that qualify for use as an avoided wnit. Instead, PEF requests that we allow it to use the
Suwannee unit 2y 8 proxy avoided unit, with updated pricing, in connection with its standard
offer contract.

Pursuant to 120.542(6), F.5., PEF’s request for waiver of rules was submitted to Florida
Administrative Weekly for publication. Interested parties had until August 22, 2008, to submit
written comments. No public comment was received.

Section 120.542, F.S., authorizes us to grant variances or waivers to the requirements of
our rules where the person subject to the rules has demonstrated that the underlying purpose of
the statute has been or will be achieved by other means, and strict application of the rules would
cause the person substantial hardship or would violate principles of faimess. "Substantial
hardship” as defined in this section means demonstrated cconomic, technological, legal, or other
herdship.

The undedying statutory provision perfaining to the above-mentioned rules is Section
36691, F.8. Section 366.91(1), .S, states:

The Legislatare finds that it is in the public interest to promote the development
of rencwable energy resources in this State. Rencwable energy resources have
the potential 1o help diversify fael types to meet Florida's growing dependency
on natural gas for electric production, minimize the volatility of fuel costs,
encourage investment within the State, improve environmental conditions, and
make Florida a leader in new and innovative technologies.

Section 366.91(3), F.S., enumerates requirements to promote the development of
renewable energy resources. In summary:

a) By January 1, 2006, each investor-owned clectric utility (JOU) and municipal
utility subject to the Florida Energy Efficiency and Conservation Act (FEECA) of
1980 must continvously offer to purchsse capacity and energy from specific types
of rencwable resources;

b) The coniract shall be based on the utility’s full avoided costs, as defined in
Section 366.051, Florida Statutes; and,

¢} Each contract must provide a term of at Teast ten years.

We find that a waiver of the rules is necessary for PEF to determine standard offer
contract payments for capacity and energy. Afler a RFP is issoed for an avoided umit, the rules
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direct a utility to base the standard offer contract payments on the sext avoidable unit or deferred
purchase. However, in this case, there are none. We find that it is appropriate for PEF
determine standard offer contract payments for capacity and energy based on the Suwannes Unit
85 it remains an avoidable unit, and there are no next avoidable units or deferred purchases. We
algo find that the Suwannee Unit is still an avoidable unit because the RFP for the Suwannec
Unit was released June 2008 and is not yet concluded. A waiver of the rules allows us to
continue promoting the development of renewable encrgy resources in Florida because it allows
PEF to offer an economically feasible siandard offer contract for renewable energy.

We find PEF has demnonstrated it will suffer a substantial hardship if the provisions of
Rules 25-17.250(1) and (2Xa), ¥ A.C. are strictly applied: therefore, PEF hay provided a basis for
a waiver of the rules,

Standard Offer Contract

Rule 25-17.250(1), F.A.C., requires PEF to continuously make availsble a standard offer
contract for purchase of firm capacity and energy from rencwable generating facilities and smafl
qualifying facilities with a design capacity of 100 kW or fess. In response to this requirement, on
April 1, 2008, PEF filed a standard offer contract based on the Suwannee Unit 4, s combined
cycle unit planned 1o begin commercial operation by June 2013, However, the company issued a
RFF for Suwannee Unit 4 on June 12, 2008.

PEF explaing that this sccond standard offer contract with associated tariffs is identical to
the first standard offer contract and asscciated tariffs filed on April 1, 2008, in evety respect,
except that avoided costs for the 2013 Suwannee combined cycle unit have been updated to
reflect PEF's most recent caloulation. The cost increase from the first contract of Aprl 1, 2008,
o the second contract of July 15, 2008, is significantly greater than would have been typically
expected vver a period of a few months, PEF explains that the revised avoided costs include
three major modifications. First, the recent estimate of costs reflects a better defined scope that
was utilized in the RFP process, as compared with the process utilized for the cstimate in the
Ten-Year Site Plan. Second, over the time perind since the estimate for the Ten-year Site Plan,
the prices for equipment, labor and material have escalated significantly. Third, power projects
and other construction projects are straining the capacity of manufacturing and constrection
facilities on a world-wide scale. This is reflected in an increase in the contingency factor used in
the later estimate,

Tariff Sheet No. 9.415 provides for a contract term extending through May, 2023, As
required by Rule 25-17.250(3), F.A.C., this term includes ten years of operation by the avoided
unit.

The contract offers capacity payments that arc in compliance with requiremenis of Rule
25-17.250(4), F.A.C. Table 3 on Tariff Sheet No. 9.455 shows options that are available to the

renewable generator. The choices include paymoent streams that begin when the renewshle
capacity is available, or when the avoided unit goes into service.
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If energy payments begin prior to the avoided unit in-service date, the rates may be based
on PEPs actual hourly avoided energy costs, or the rates may be based on PEF3 annual
projection of system incremental costs, excluding cconomy sales. Energy payments made after
the in-senvice date of the aveided unit ate caleulated using each hour's firm energy rate. These
options are deseribed on Tariff Sheet No. 9.456, and meet the requirements of Rule 25-
17.250(6), F.A.C.

Tariff Sheet Nos. 9.439 and 9.440 provide for either party to reopen the contract under
specific conditions.  If revisions to environmental laws or other regulations will result in a
change in the cost of the avoided unit beyond a threshold amount, then the impacted party may
request the recalculation of avoided cost. The threshold of the incremental change in cost is to
be muwmally agreed and included as part of the contractusl arrangernents. This provision satisfies
the requirements of Rule 25-17.270, F.A.C.

Ownership of the environmental attributes associated with electric generation under the
contract remaing with the renewable generator. Tariff Sheet No. 9.417 gives PEF first right of
refusal, and sets a threshold for the selling price to any other buyer. The amangements are W
aceord with Rule 25-17.280, FAC.

The terms and operating provisions of the 2008 Renewable Standard Offer Contract
submitted by Progress Encrgy Florida conform to all requirements of Rules 25-17.200 through
25.17.310, and 25.17.0832(4), F.A.C. The contract provides flexibility in the arrangements for
payment 50 that a developer of renewable generation may select the payment stream best suited
to his financial needs. At the same time, security provisions of the contract provide protection
far PEF’s ratepayers.

In conclusion, we find that PEF's proposed standard offer contract is in compliance with
Rules 25-17.200 through 25-17.310, F.A.C., and shall therefore be approved and made effective
as of September 29, 2008. The associated tariffs shall be effective September 29, 2008.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Progress Energy Florida's
petition for a waiver of Rules 25-17.250(1) and (2)(a), Florida Adminisirative Code, is granted.
It is further

ORDERED by the Florida Public Service Commission that the Standard Qffer Contract
and associated tariffs proposed by Progress Energy Florida are hersby approved, effective
September 29, 2008. It is further

ORDERED that if a protest is filed within 21 days of issuance of this Order, the tariffs
chall remain in effect pending resolution of the protest. It is further

ORDERED that if no timely prolest is filed, this docket shall be closed upon the issuance
of a Consummating Order.
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By ORDER of the Florida Public Service Commission this 23rd day of October, 2008.
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The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any sdministrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Mediation may be available on a case-by-case basis.  If mediation is conducted, it does
not affect 3 substantially interested person's right to a hearing.

The Conmnission's decision on this tariff is interim in nature and will become final, unless
a person whose substantial interests are affected by the proposed action files a petition for »
formal proceeding, in the form provided by Rule 28-106.201, Florida Administrative Code, This
petition must be received by the Office of Commission Clerk, 2540 Shwmand Qak Bouolevard,
Tallahasses, Floride 32399-0850, by the close of business on _November 13, 2008,

In the absence of such a petition, this Order shall become final and effective upon the
issuance of a Consummating Order,

Any objection or protest filed in this docket before the issuance date of this order is
considered sbandoned unless it satisfies the foregoing conditions and is renewed within the
specified protest period.




