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From: Rhonda Dulgar [rdulgar@yviaw.net] O oo TIA-ET
Sent: Monday, October 12, 2009 2:58 PM
To: Tamela lvey Perdue; Jennifer Spina; Kenneth Wiseman; Lisa Purdy; Mark Sundback; James Brew; Dianne

Triplett; Mike Walls; Charles Rehwinkel; Dan Moore; John T. Butler; R. Wade Litchfield; Thomas Saporito;
Joseph Adams; Jon Moyle; Vicki Kaufman; J.R. Kelly; John W. McWhirter, Jr.; Audrey Van Dyke; Kay
Davoodi; Marlene Stern; Brian Armstrong; Cecilia Bradley; John T. Burnett; Paul Lewis, Jr.; Anna Williams;
Caroline Klancke; Erik Sayler; Filings@psc.state.fl.us; Jean Hartman; Katherine Fleming; Lisa Bennett; Martha
Brown; Richard Melson; Linda Quick; Stephanie Alexander; Shayla McNeill; Schef Wright

Cc: Mary Anne Helton
Subject: Electronic Filing - Docket 090079-El and 08677-El
Attachments: FRF.BPRI.10-12-08.pdf

a. Person responsible for this electronic filing:

Robert Scheffel Wright

Young van Assenderp, P.A.

225 South Adams Street, Suite 200
Tallahassee, FL 32301

{850) 222-7206

b. 090079-EI

In Re: Petition for Increase in Rates by Progress Energy Florida, Inc.

b. 08677-El

In Re: Petition for Increase in Rates by Florida Power & Light Company
c. Document being filed on behalf of the Florida Retail Federation.

d. There are a total of 15 pages.

e. The document attached for electronic filing is the Florida Retail Federation's Brief on Postponement and Related Issues.
{see attached file: FRF.BPRI.10-12-05.doc)

Thank you for your attention and assistance in this matter.

Rhonda Dulgar

Secretary to Schef Wright

Phone; 850-222-7206
FAX: 850-561-6834
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition for Increase In Rates )
By Florida Power & Light Company ) DOCKET NO. 080677-EI
}

In Re: Petition Increase in Rates by )
Progress Energy Florida, Inc. ) DOCKET NO. 0S0079-ET
-} FILED: OCTOBER 12, 2009

THE FLORIDA RETAIL FEDERATION'S BRIEF ON POSTPONEMENT AND
' RELATED ISSUES

The Florida Retail Federation ("FRF" or "Federation"),
pursuant to the request of the Commission's Acting General
Counsel, hereby submits this brief relating to Governor Crist's
written request that the Commission postpone its decisions on
the rate increase requests filed by Florida Power & Light
Company ("FPL") and Progress Energy Florida, Inc. ("PEF" or
"Progresse") in the above-styled dockets, and on related issues.

SUMMARY

In summary, the FRF believes that the Commission has ample
statutory and rule authority to postpone its final decisions on
revenue requirements and rates in the FPL and Progress rate
cases, whether requested by the Governor or om its own motion or
on motion of any other party. And, while the policy issues are
somewhat difficult and complex, particularly in light of the
unprecedented rate increases requested by FPL and PEF, and also
in light of the unprecedented c¢ircumstances surrounding these
proceedings, the FRF believes that the better peolicy is for the

Commission to postpone its decisions.
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FPL is precluded by Commission Order No. PSC-05-0902-8-EI
("Order 05-0902" or "2005 FPL Settlement Ordexr") from
implementing its rates before the issuance of a final Commission
order establishing new rates; the Commission and all parties
should also note that Order No. 05-09%02 gimilarly precludes the
FRF and the other Consumer Intervenors from obtaining the
benefits of the rate reduction supported by their witnesses in
this case any earlier, because only the issuance of a final
Commission order ¢an terminate the effectiveness of Order 05-
0902. On the other hand, based on the terms §f the gettlement
in the 2005 Progress rate case and the Commission's orxder
approving that settlement, Progress may, if it chooses,
implement its proposed rates, subject to refund, in January
2010.

BRIEF ON SPECIFIC ISSUES

The following presents the Florida Retail Federation's
analysis and discussion of the legal and policy issues presented
by the Commission Staff's request for briefs and by Govermor
Crist's request.

ISSUR 1: Can the Commisspion postpone its f£inal decision on
Florida Power & Light Company's Petltion for Base Rate
Increase, and 1f so, how?

IZSUE 3: (an the Commiseion poatpone its £inal decision on
Progress Energy Florida., Inc.'s Petition for Base Rate

Increase, and if so, how?

Regardless of the Governor's written request, the

Commission Chairman has the authority to schedule cages and to
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issue orders pursuant to Rule 28-106.211, Florida Administrative
Code, which provides that "The presiding officer before whom a
case is pending may issue any orders necessary to effectuate
discovery, to prevent delay, and to promote the just, speedy,
and inexpensive determination of all aspects of the case,
including bifurcating the proceeding." The FRF would understand
that it was under this authority that Chairman Carter recently
issued Order No. PSC-09-0646-PCO-EI, which set the remaining
hearing dates and current decision schedule for the FPL rate
case. Additionally, under Section 366.06(3), Florida Statutes,
the Commigsion clearly has the authority to take up to twelve
months, i.e., to March 18, 2010 in the FPL case and up to March
20, 2010 in the Progress case, to make its final decisions.®
Additionally, the Commigsion's overarching mandate under
Section 366.01, Florida Statutes to regulate public utilities
"in the public interest . . . liberally construed" strongly
supports the conclusion that the Commission can postpone its
decisions in these dockets. In the first instance, the rate
increase requests by FPL and Progress in these dockets are
unprecedented: FPL's request reflects the first request for more
than $1 Billion per year, and thus cbvicusly the largest base

rate increase request, in the Commission's history. Progress's

! Section 366.06(3), Florida Statutes, defines "commencement date
for final agency action” to be the date that the utility filed
its Minimum Filing Requirements ("MFRs")., FFPL filed its MFRs on
March 18, 2009, and Progress filed its MFRs on March 20, 2009.
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cage presents the largest requested increase in the history of
Progress or its predecessor, Florida Power Corporation.
Together, these two cases involve nearly $2 Billion per year of
total consumer money at issue.

Under any circumstances, in fulfilling its wmandate to
regulate in the public interest, the Commission should take
whatever time is necessary to make its final decision on these
unprecedented rate hike requests. In light of the present,
equally unprecedented allegations and circumstances surrounding
the Commigsion, it is fully as important that the Commission
take the time necessary to ensure public confidence in its
dec¢igions, rather than being rughed to judgment by FPL's
specious claims.

Section 120.5692(2(1), Florida 8tatutes, is not dispositive
of the time requirements for issuing final orders in light of
Section 366.06(3), Florida Statutes. As a general matter of
administrative law, Section 120.569 would require that the
ordexrs be issued within 90 days following conclusion of the
hearings, i.e., by December 31, 2009 in the Progress cage and by
January 22, 2010 in the FPL c¢ase. However, the Commission is
also expressly authorized to process rate cases within 12
months, without reference to when the hearings are concluded.
The specific authority thus granted to the Commission under
Section 366.06(3), Florida Statutes, controls the general

provision of Section 120.569(2) (1), Florida Statutes. See
4



McKendry v. State, 641 So. 2d 45, 46 (Fla. 1994) (stating that a
specific statute covering a particular gubject area always

controls over a statute governing the same subject area in more

general texrms).

ISSUE 1A: Should the Commission postpone its final decision on
Florida Power & Light Company's Petition for Base Rate
Increase, and if so, why?

ISSUE 3A: Should the Commission postpone its final decigion on
Progress Energy Florida, Inc.'s Petition for Base Rate
Increase, and if so, how?

The jurisdictional issue - whether the Commission c¢an
postpone its decisions - was discussed above. The "action
issue” - whether the Commission should postpone its decision -
is discussed here. To be sure, the présent situation invokes
competing c¢laims, concerns, and considerations, including: FPL's
claim for a timely decision to allow it to raise its rates, the
FRF's and the other Consumer Intervenors' claims for a timely
decigion to reduce FPL's rates, competing claims under the
Commission's 2005 FPL Settlement Order, the desire to have a
full, five-member Commission decide the cases, the reasonable
desire to have the same Commissioners vote on the cases as heard
the evidence, and the reasonable desire for the Commissioners
who will have to live with the consequences of the decisions be
those who vote on them.

Az a matter of comity if nothing elge, the Governor's

request is surely entitled to full and fair consideration, but



the Commission's decision must ultimately be guided by the
public interest and with due consideration for the best
interests of the Commission, as an institution. In other woxds,
in these unprecedented circumstances, the Commission can surely
consider postponement of its final decisions on ite own motion,
as well as in respectful response to the Governor's request.

The competing claims and concerns pose a difficult, complex
policy decision. The FRF believes that the public interest, and
the best interests of the Commisgion as an institution, would be
besf served by postponing the decisions on the pending rate
cages to allow for the new commissioners t¢o vote on them. The
time required for new commissioners to review the record,
probably including watching the videographic record of the
hearings, and to be briefed by the Staff, will entail a modest
further delay, probably less than 2 months, and thus cuts
against postponement to some limited degree. The desire to have
a full commigsion decide the cases militates in favor of
postponement. The reasonable policy consideration of having the
same Commission vote on the requests as will be serving when
they take effect likewise cuts in favor of postponement. The
magnitude of the amounts of customer money at issue in the FPL
case, nearly $1.5 Billion per year, plus another $500 million
per year in the Progress case, cuts in favor of postponement s¢
that the public will fully comprehend, understand, and believe

that the Commission took the necessary time teo make its
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decisions, and so that the Commission that has to live with
whatever consequences flow from the decision will comprise those
commiasioners who vote.

To the same point, the Federation believes that the best
interests of the Commission, as an institution, are best served
by postponement. For good or ill, whether the Commission grants
part or all of the utilities' requested increases, or whether
the Commission gramnts part or all of the Consumer Intervenors'
requested rate reductions, the Commission as an institution will
have to live with the results, and in that light, it makes
better policy for those who have to live with the consequences
to be those who make the decisions that produce those
consequences.

Although this should be obvious, the Federation believes it
important to state the following, unequivocally, for the record:
The Federation's support for postponement of the Commission's
decisions is not, in any way, predicated on a belief that the
decisgion by new c¢ommissioners would be more favorable to the
interests of the Federaticon's members or of other consumers.

The Federation is fully confident that the sitting
commissioners, whoever they are and whenever they vote, will
render a fair decision with integrity. The Federation's concern
ig for the interests of the Commission, as an institution, and
it is those concerns that lead the Federation to support

postponement for the reasons stated.
7



ISSUE 2: Can FPL begin charging rates subject to refund on
Januaxry 1, 20107

No. FPL is precluded from implementing its proposed rates
in January 2010 by the 2005 FPL Settlement Order,? which clearly
states that the rates approved under the 2005 FPL settlement
will "remain in effect until new base rates and charges become
effective by order of the Commission." Order 05-0902 at 1. The
2005 FPL Stipulation and Settlement ("2005 FPL Settlement”) was
expressly incorperated into Order 05-0902 (at page 6), and the
2005 FPL Settlement unequivocally provides that "“this
Stipulation and Settlement . . . shall c¢ontinue through . .
the Minimum Term . . . and thereafter shall remain in effect
until terminated on the date that new base rates become
effective pursuant to order of the FPSC following a formal
administrative hearing held either on the FPSC's own motion or
on request made by any of the Parties to this Stipulation and
Settlement in accordance with Chapter 366, Florida Statutes.*

Thus, the Commission's 2005 FPL Settlement Order provides
explicitly that the rates approved by that Order shall remain in
effect until new rates take effect pursuant to a final order of
the Commission following a hearing. The Parties are entitled to

the protection of this Orxrder, whether it is the Consumers'

! In Re: Petition for Rate Increase by Florida Power & Light

Company, PSC Docket No. 050045-EI, "Order Approving Stipulation
and Settlement," Order No. 05-0902-8-EI (Fla. P.S.C., Sept. 14,
2005) .

8




entitlement to protection from early imposition of increased
rates as sought by FPL or whether it is FPL's entitlement to
protection from early imposition of reduced rates as prayed by
the Consumers. The Commission's Order controls the date upon
which new rates are to become effective, period.

The stipulation on Issue 172 reflected in the Prehearing
Order in the current FPL rate case doeg not alter this result:
that stipulation does not trump the express provisions of the
Commission's 2005 FPL Settlement Order. Substantively, no one
could reasonably have foreseen the intervening and supervening
events that have delayed the case thus far, certainly no one
could have foreseen the other events that have raised the
postponement issue here, and none of the parties - neither FPL
nor the Consumer Intervenors - waived, or would have waived,
their rights to the protection of the 2005 FPL Settlement Order
under any circumstances. In strict legal terms, the Prehearing
Order, Order No. PSC-09-0573-PCO-EI, is a procedural order, not
a final order, issued by the prehearing officer, not by the
Commission, before the hearing, not "feollowing a formal
administrative hearing” as required by the 2005 FPL Settlement
Oxrder and the 2005 FPL Settlement Agreement itself. In other
words, there ig simply no way to translate the Prehearing Order
into a final Commission oxder, which is expressly what is
required to effectuate new rates for FPL. The Commission must

also note the difference between the conditional meffec¢tive date
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should be" language in the stipulation on Issue 172 as
compared to the mandatory "shall remain in effect" in the 2005
FPL Settlement Order. Clearly, the mandatory language in the
Commigsion's Order supersedes the conditional language in the
stipulation.

The Commission and all parties should recognize that the
Federation is acknowledging that it is equally bound by Order
No, 05-0902, and that it is thus not entitled to the benefit of
any rate reduction that would be voted by the Commigsion until
the new rates reflecting such reduction are implemented pursuant
to a final order of the Commission following a formal
administrative hearing. Thus, the postponement is bilaterally
fair.

FPL's assertion, articulated in Wade Litchfield's September
25, 2009 letter to Chairman Carter, that it notified parties
that it intended to terminate the agreement is meritless. FPL
had no rights under the 2005 FPL Settlement to terminate the
agreement (cf. the 2005 Progress Settlement, which expressly
preserved the right for Progress to extend the effective period
of that settlement), and more importantly, FPL has no power to
terminate the effectiveness ¢f a valid Commissidén order.

FPL's claim, articulated in the same letter, that it will
earn an inadequate rate of return on equity in 2010 if its rate
inerease is not grénted, is inapplicable to the legal issue at

hand, which is the effectiveness of Commission Order (05-0902.
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Moreover, FPL's claim is specious in that it is merely a
conclusory allegation that presumes that the Commission would
rule in FPL's favor on all issues in the rate case. On the other
side of the ledger, the Consumer Intervenors have put competent,
substantial evidence into the evidentiary record of this docket
that supports a contrary conc¢lusion: that FPL would, in fact,
earn an adequate rate of return on equity if its rates were
reduced so as to reflect a reduction in authoerized revenue
requirements of more than $350 million per year. While this
evidence makes it appealing to ask the Commission to reduce
FPL's rates by this amount at the beginning of January, the FRF
is not making such a regquest because that, too, would violate
Commission Order 05-0902. Finally, FPL's suggestion that it
should be allowed to increase its rates in January because,
under its claimed but strongly disputed facts, it will not earn
an adequate return for all of 2010 is at best misleading. A&As
recently as the period ending April 2009, FPL earned an after-
tax ROE - calculated on an FPSC-adjusted basis - of 10.88%, so
at worst, for the first couple of months of 2010, FPL might earn
somewhat less than that, and possibly even more than that,

depending on the Commission’s decisicons in this case.
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ISSUE 4: If the Commission postpones its final decision in the

PEF rate case, can PEF begin charging rates subject to refund on
January 1, 20107

Yes, Progress Energy Florida may, if it s¢ desires, begin
charging its proposed rates as of January 2010, subject to
refund. This outcome, which is obviously different from that in
the FPL docket, results from the plain language of the
settlement agreement between Progress and the Consumer
Intervenors, which was approved by, and incorporated into,
Commigsion Order No. PSC-05-0945-S-EI.°

The 2005 Progress Settlement will c¢learly terminate by its
own terms as of the end of December, 2005 PEF Settlement Order
at 2 and 11, and thus the Commission's order approving the
Progress settlement does not operate to bar Progress from
implementing its proposed rates upon the expiration of the 2005
Progress Settlement at the end of the last billing cycle of
December 2009.

Progress is already collecting, subject to refund,
approximately $139 million per year in increased rates out of
its request of $500 million per year. Under the totality of the
circumstances, Progress should carefully considex the
advizability of further increasing its rates, but there is no

bar to its doing so.

' In Re: Petition for Rate Increase by Progress Enerqy Florida,
Inc., PSC Docket No. 050078-EI, Order No. PSC-05-0945-S-EI (the
"2005 PEF Settlement Order") at 7 (Fla. P.S5.C., September 28,
2005) .
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CONCLUS3SION

In conclusion, based upon the authority described and for
the reasons set forth above, the Florida Retail Federation
respectfully suggests that the Commission can and should
postpone its decisions in the pending FPL and Progress rate
cagses until the full Commission, including the new appointees
named by Governor Crist, is seated and fully prepared to rule on
the merits of the competing positions of the utilities and the
Consumer Intervenors in these extremely important dockets.

FPL is prohibited by Commission Order N¢. 05-0902-S-EI from
implementing any part of its proposed new rates until a final
order is issued in itg rate case. On the other hand, becausge of
clear substantive differences in the Commission's order
approving the 2005 Progress Settlement, and while the FRF would
urge Progress to carefully consider the implications and
advigability of such a decision, Progress is not barred from

implementing its proposed rates in January 2010.

Respectfully submitted this 12th day of October, 2009.
fhei alst—
¢ A
Robert Scheffel Wri (}
John T. LaVia, IIT
Young van Assenderp, P.A.
225 South Adams Street, Suite 200
Tallahagsee, Florida 32301
(850) 222-7206 Telephone
(850) 561-6824 Facgimile

Attorneys for the Florida
‘Retall Federation
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing

was furnished to the following, by electronic mail, on this 12th day
of October, 2009.

Mary Anne Helton

Anna Williams/Jean Hartman

Lisa Bennett/Martha Brown
Katherine Fleming/Keino Young
Caroline Klancke/Brik Sayler
Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahasgee, Florida 32399

R. Wade Litchfield

Florida Power & Light Company

215 South Monroe Street, Suite 810
Tallahassee, Florida 32301-1859

John T. Butler

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408-0420

J.R. Kelly/Joseph McGlothlin/Charlie Beck
Office of Public Counsel

c/o the Plorida Legislature

111 West Madison Street, Room 812
Tallahassee, Florida 32399-1400

Robert Sugarman/Marcus Braswell
Sugarman & Susskind, P.A.

100 Miracle Mile, Suite 300
Coral Gables, Florida 33134

Thomas Saporite

Saporito Energy Consultants
P.O. Box 8413

Jupiter, Florida 33468-8413

Kenneth Wigeman/Mark Sundback
Jemnifer Spina/Liga Purdy
Andrews Kurth LLP

1350 I Street NW, Suite 1100
Washington, DC 20005

Cecilia Bradley

Office of Attorney General

The Capitol - PLQO1

Tallahassee, Florida 32399-1050
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Brian Armstrong
Nabors Law Plrm
1500 Mahan Drive,
Tallahasagee,

Suite 200
Floxrida 32308

Stephanie Alexander

Tripp Scott

200 West College Avenue, Suite 216
Tallahassee, Florida 32301

Tamela Ivey Perdue

Associated Industries of Florida
516 North Adams Street
Tallahassee, Florida 32301

James Brew

Brickfield Law Firm

1025 Thomas Jefferacon St,
West Tower, Eighth Floor
Washington DC 20007

NW

John Burnett

Progress Energy Service Company, LLC

P.O. Box 14042

8t. Petersburg, Florida 33733

Audrey Van Dyke

Naval Facilities Engineering

720 Kennon Street, S.E

Building 36 R

Washington Navy Yard, DC
20374-5065

Michael Walls/Diane Triplett
Carlton Fields

P.0O. Box 3239

Tampa, FL  33601-3239

Richard Melson
705 Piedmont Drive

Tallahassee, FL 32312

Vicki Kaufman/Jon Moyle, Jr.
Keefe Law Firm

118 North Gadsden Street
Tallahassee, Florida 32301

John W, McWhirter, Jr.
Mewhirter Law Firm
P.O. Box 3350
Tampa, Florida 33601
Captain Shayla L. McNeill
139 Barnes Avenue

Suite 1

Tyndall AFB, FL 32403
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