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Sent: Monday, QOctaber 12, 2009 3:46 PM

To: Filings@psc.state.fl.us

Cc: Barry Richard; Brian P. Armstrong Esq. ; J. R. Kelly ; J. Spina; Jack Leon ; John LaVia; John

McWhirter; John T, Butler ; Jon C. Moyle Jr.; Joseph Mcglothlin, Esq.;
Jyarbrough@southdaytona.org; K. Wiseman; L. Purdy; Lino Mendiola;
mbraswell@sugarmansusskind.com; Mark F. Sundback; Mary Smallwood; Meghan Griffiths;
Mitch.Ross@fpl.com; Natlie Smith; Rick Melson; Robert A. Sugarman; Schef Wright ; Scott E.
Simpson; Shayla McNeill; sda@trippscott.com; Stephen Stewart; Susan Clark; TPerdue@aif.com;
support@saporitoenergyconsultants.com; Vicki Gordon Kaufman ; Wade_Litchfield; Alex Glenn;
Audrey Van Dyke; Charles Beck; Charles Rehwinkel; Dan Moore; Dianne Triplett; F. Alvin Taylor; J.
Michael Walls ; James Brew; Jim Selecky; John T. Burnett; Kay Davoodi; Lisa Stright ; Paul Lewis;
Mary Anne Helton; Ann Cole; Jennifer Brubaker; Lisa Bennett; Katherine Fleming; Tim Devlin;

Marshall Willis
Subject: FPL Rate and PEF Rate Cases, Docket Nos. 080677 and 090079 Attorney General's brief
Attachments: AG's brief-final.343.doc

AG's
final.343.doc (6

We are withdrawing the brief mistakenly filed at 2:53 p.m. Attached is the Attorney
General's brief for filing in the above-referenced cases and which correctly reflects the
Attorney General's position. Thank you for your consideration in this matter.

(See attached file: AG's brief-final.343.doc)

Please note that Florida has a broad public records law, and that all correspondence to me
via email may be subject to disclosure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re: Petition for rate increase by DOCKET NO. 080677-ElL
Florida Power & Light Company.

In re: 2009 depreciation and dismantlement DOCKET NO. 090130-EI
Study by Florida Power & DATED: October 12, 2009

AG’S MEMORANDUM OF LAW ON ISSUES
IDENTIFIED BY ACTING GENERAIL COUNSEL

Pursuant to the October 8" memorandum to parties from Mary Ann Helton, Acting
General Counsel, the Attorney General submits this Memorandum of Law on the issues posed
therein:

PRELIMINARY STATEMENT

The Attorney General supports the position of the Office of Public Counsel and
appreciates the Governor’s support for the citizens of Florida during these difficult economic
times. The Attorney General respectfully submits that the Public Counsel, his office, and the
other interveners have already presented sufficient evidence in the two pending cases to
demonstrate that a rate increase by either company is not in the public interest and is unnecessary
for these companies’ continued profitability and their ability to meet the future electric needs of
Florida. The Attorney General respects and acknowledges the request of the Governor to
postpone the decisions in the two pending cases until after January 1, 2010 but is prepared to
proceed at any time, as directed by the Commission, however constituted. In the event of a
postponement, the Attorney General supports the implementation of the suggestions of the

Public Counsel to protect the due process rights of all parties.
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ISSUE 1: Can the Commission postpone its final decision in the Florida Power & Light
Company's Petition for Base Rate Increase, and if so, how? In responding, please
specifically address the applicability of Sections 120.569(2)(1), and 366.06(3), Florida

Statutes, as well as any other relevant statutory and case law.

AG: Yes. The Attorney General concurs with the Public Counsel that the Public Service
Commisston has twelve (12) months to enter a final order and may postpone its decisions until
after the new commissioners take office. The rules of statutory construction provide that a
specific provision will take precedence over a more general provision. See McKendry v. State,
641 So. 2d 45 (Fla. 1994); Gretz v. Florida Unemployment Appeals Comm 'n, 572 So. 2d 1384
(Fla. 1991) (specific statute stating no fee for transcript preparation in unemployment
compensation appeals controls over general statute requiring agency to provide transcripts at
actual cost); Barnett Banks, Inc. v. Dep 't of Revenue, 738 So. 2d 502 (Fla. 1st DCA 1999); Rowe
v. Pinellas Sports Auth., 461 So. 2d 72 (Fla. 1984) (when a special act and a general law conflict,
the special act will prevail); Am. Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938) (principle
that last in time prevails 1s inapplicable where precedent act is special or particular and
subsequent act is general, as later general act does not repeal former particular statute)

The specific provisions of section 366.06(3), Florida Statutes, which refer specifically to
the Commission and provides that the Commission shall enter its final decision “within 12
months of the commencement date for final agency action” thus control over the more general
provision of section 120.569(2)(1), Florida Statutes, which refers generally to all administrative
actions. Therefore, the Commission has the discretion to modify the procedural schedule in any
way that serves its need to fully hear and analyze the evidentiary presentations, as long as it

meets the twelve (12) month requirement.




ISSUE 2:

Can FPL begin charging rates subject to refund on January 1, 2010? In
responding, please explain the authority relied upon and include in your
explanation how the 2005 Rate Case Stipulation and the current approved
stipulation setting January 1, 2010, as the effective date for service charges,
and Janunary 4, 2010, as the effective date for implementing rates, affects
FPL's ability to begin charging new rates. Also include in your response any
alternatives available to the Commission and parties regarding collection of
rates during the postponed decision timeframe.

AG: FPL has no ability to begin charging higher rates subject to refund on January 1, 2010. In

the 2005 Settlement Agreement, FPL bargained away its right to invoke the provision of section

366.03, Florida Statutes, and agreed as follows:

Upon approval and final order of the FPSC, this Stipulation and Settlement
will become effective on January 1, 2006 (the “Implementation Date”), and
shall continue through December 31, 2009 (the “Minimum Term”), and
thereafter shall remain in effect until terminated on the date that new base
rates become effective pursuant to order of the FPSC following a formal
administrative hearing held either on the FPSC’s own motion or on request
made by any of the Parties to this Stipulation and Settlement in accordance
with Chapter 366, Florida Statutes. (italics added)

FPL may not unilaterally modify the terms of this contract by implementing the eight-

month provision of section 366.06(3), Florida Statutes, and charge new rates prior to the

Commission entering a final order following an administrative hearing. To attempt to modify

the plain and unambiguous language of the contract and prematurely charge such rates would not

only breach the contract entered into with this office, Public Counsel, and other parties, but

would also violate the Commission’s order adopting the terms of the contract.

ISSUE 3:

Can the Commission postpone its final decision in the Progress Energy
Florida, Inc.'s Petition for Base Rate Increase, and if so, how? In
responding, please specifically address the applicability of Sections
120.569(2)(1), and 366.06(3), Florida Statutes, as well as any other relevant
statutory and case law.



OPC: Yes. The Attorney General incorporates its position on Issue 1, above.

ISSUE 4: If the Commission postpones its final decision in the PEF rate case, can PEF
begin charging rates subject to refund on January 1, 2010? In responding,
please explain the authority relied upon and include in your explanation how
the 2005 Rate Case Stipulation affects PEF's ability to begin charging new
rates. Also include in your response any alternatives available to the
Commission and parties regarding collection of rates during the postponed
decision timeframe.

AG: The Attorney General concurs with the position of the Public Counsel that Florida law
does not prevent Progress from implementing the requested rates after eight months from its
filing, subject to a refund obligation. However, since implementation of such rates prior to a
final decision of the Commission would not be in the public interest, the Attorney General
suggests that Progress should consider not implementing the requested rates prior to entry of the

Commission’s final order.

BILL MCCOLLUM
Attorney General

/s/ Cecilia Bradley
Cecilia Bradley
Senior Assistant Attorney General

Office of the Attorney General
The Capitol-PLO1
Tallahassee, Florida 32399-1050

Attorney for the Citizens
of the State of Florida



DOCKET NOS. 080677-EI & 090130-EI
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Attorney General’s

MEMORANDUM ON ISSUES IDENTIFIED BY ACTING GENERAL COUNSEL has been

furnished by electronic mail to the following parties on this 12th day of October 2009,

R. Wade Litchfield

Florida Power & Light Company
215 South Monroe Street, Suite 810
Tallahassee, FL 32301-1859

Anna Williams

Jean Hartman

Lisa Bennett

Office of the General Counsel
Florida Public Service Commission
2540 Shumard Qak Boulevard
Tallahassee, FL 32399-0850

Kenneth 1. Wiseman, Mark F. Sundback
Jennifer L. Spina, Lisa M. Purdy
Andrews Kurth LLP

1350 I Street NW, Suite 1100
Washington, DC 20005

Robert Scheffel Wright

John T. LaVia, II

Young van Assenderp, P.A.

225 South Adams Street, Suite 200
Tallahassee, FL 32301

John W. McWhirter, Jr.

Florida industrial Power Users Group
¢/o McWhirter Law Firm

P.0O. Box 3350

Tampa, F1. 33601

John T, Butler

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408-0420

Barry Richard

Greenberg Traurig, P.A.
101 East College Avenue
Tallahassee, FL 33201

Bryan S. Anderson

Senior Attorney

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408-0420

Robert A. Sugarman

D. Marcus Braswell, Jr.
Sugarman & Susskind, P.A.
100 Miracle Mile, Suite 300
Coral Gables, FL 33134

JR Ketlly

Joseph McLaughlin

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, FL 32399-1400



Vicki Gordon Kaufman
Jon C. Moyle, Jr.

Keefe Law Firm

118 North Gadsden Street
Tallahassee, FLL 32301

Brian P. Armstrong

Marlene K. Stemn

Nabors, Giblin & Nickerson, P.A.
1500 Mahan Drive, Suite 200
Tallahassee, FL 32308

Stephanie Alexander

Tripp Scott, P.A.

200 West College Ave., Suite 216
Tallahassee, FL 32301

South Florida Hospital and
Healthcare Association
6030 Hollywood Blvd.
Hollywood, FL 33024

Tamela Ivey Perdue

Associated Industries of Florida
516 North Adams Street
Tallahassee, FL 32301

Captain Shayla L McNeil
AFLOA/JACL-ULT

AFCESA

139 Barnes Drive, Suite 1

Tyndall Air Force Base, FL 32403

/s/ Cecilia Bradley
Cecilia Bradley
Senior Assistant Attorney General




