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This POWER P URCHASE AG REEMENT FOR TH E SUPPL Y OF DE PENDABLE 
CAPACITY, E NERGY AND ENVIRONME NTAL ATTRIBUTES  FROM A BIOMASS-
FIRED POWER PRODUCTION FACILITY (this “Agreement”) is made and entered into as 
of April 29, 2009 (the “Effective Date”), by and among: 

(1) GAINESVILLE RENEWABLE ENERGY CENTER, LLC, a Delaware 
Limited Liability Company (“Seller”); and 

(2) THE CITY OF GAINESVILLE, FLORIDA d/b/a GAINESVILLE 
REGIONAL UTILITIES (“Purchaser”). 

RECITALS: 

WHEREAS, Seller intends to build, operate and maintain a 100 M W (net) biomass-fired 
power production facility, located in Alachua C ounty, Florida, which will utilize biom ass fuels 
and sell power to Purchaser; and 

WHEREAS, Purchaser intends to purchase all of the energy  production from the facility, 
as well as o f the associated Enviro nmental Attr ibutes and Capacity At tributes, upon the te rms 
and conditions contained herein. 

NOW, THEREFORE, in consideration of the covenant s contained herein, and for other 
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, 
the parties hereto agree as follows: 

1. GENERATION AND SALE OF PRODUCTS 

1.1 Generation and Sale of Test Power Products . From  tim e to tim e until th e 
Commercial Operation Date, Seller shall generate, sell and deliver the Test Power 
Products to the Delivery Point and P urchaser shall purchase and take delivery at 
the Delivery Point of all of the T est Power P roducts produc ed by the Facility 
pursuant to the terms of this Agreement. 

1.2 Generation and Sale of Products . Seller shall generate, sell and deliver the 
Products to the Delivery Point and P urchaser shall purchase and take delivery at 
the Delivery Point of all of the Products produced by the Facility pursuant to the 
terms of this Agreement during the Delivery Term. 

2. DELIVERY TERM 

2.1 Effective Date. This Ag reement shall be ef fective as of  the date spe cified in the  
introductory paragraph hereof, provide d it has been approved by the City 
Commission of the City of Gainesville prior to June 5, 2009.  

2.2 Delivery Te rm. This Agreem ent shall rem ain in f ull f orce and ef fect until the  
thirtieth (30 th) annive rsary of th e Comm ercial Operat ion Date ( the “ Delivery 
Term”). 
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2.3 Renewal Option . This Agreem ent m ay be renewed and extended for one 
additional five-year period by m utual agreement and written confirm ation of the 
Parties on the sam e term s and conditions as are applicable during th e Delivery 
Term. Such written confirm ation by both Pa rties must be received and agreed to 
no later than one hundred twenty (120) days before the end of the Delivery Term. 

2.4 Survival. Applicable provisions of this Agreem ent shall continue in ef fect af ter 
termination to the exten t necessary to pr ovide for final b illings and adjustm ents 
related to the period prior to termination, provided that each Party shall m ake 
commercially reasonable efforts to complete such billings and adjustments within 
one (1) year of term ination. Section 29.15, Confidentiality, shall surviv e 
termination of this Agreement for a period of three (3) years. 

3. CONTRACT PRICES 

3.1 Contract Prices. 

  
 

  
 

3.2 Change in Law.  
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4. FUEL PROCUREMENT 

4.1 Fuel Procurement Responsibility. Seller shall manage f uel procurement activities 
for the Fac ility.  
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4.2 Impact on Facility Operation . Fuel procurem ent shall be m anaged in a m anner 
such that it shall not stop or otherwise im pede the operations of the Facility. 

 

 

4.3 Minimum Sustainability Standard s for Forest-P roduced Biom ass. Seller and/or 
Purchaser, as applicable, shall us e commercially reasonable efforts to en sure the 
Suppliers comply with the Minimum Sustainability Standards for Forest-Produced 
Biomass set forth in Appendix VIII,  and Seller and/or Purc haser, as ap plicable, 
shall terminate contracts with Suppliers who do not comply with such standards. 

4.4 Fuel Specification.  

4.4.1 Seller cove nants tha t the f uel utilized by the  Facility to  generate the 
Energy delivered to Purchaser shall consist of forest residue, waste pallets, 
municipal wood waste, agricultural residue, wood storm debris, whole tree 
chips, clean construction and demolition debris, and other clean sources of 
wood as well as sm all am ounts of sa w dust and fines  

 from mill residues.  
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4.5 Fuel Procurement  

4.5.1 Seller shall hire an independent forestry consultant to conduct annual 
audits of Seller’s compliance with the Min imum Sustainability Standards 
for Forest-P roduced Bio mass. The i ndependent forestry consultant shall 
conduct inspections and visits to a randomly selected sample of harvesting 
sites no less than twice per calendar year. 

4.5.2 Seller shall institute a docum entation policy to ensure that Suppliers 
comply with biomass fuel supply contract terms. 

4.5.3 Supply contracts for Forest-Produced Biomass fuel shall incorporate the 
Minimum S ustainability Standard s for Forest-Produced Biom ass an d 
Suppliers shall agree to compliance with these standards. 

4.5.4 Each supply contract for Forest-Pro duced Biomass m ust be signed by a 
professional forester represen ting the Supplier certifying that th e 
professional forester has been en gaged by the Supplier to ensure 
compliance with the Minim um Sustainability Stand ards f or Forest-
Produced Biom ass and confirm ing the professio nal fores ter’s 
understanding of and commitment to fulfill this responsibility. 

4.5.5 Each delivered load of biom ass fuel m ust be labeled by a unique 
identification num ber (“ID”) corres ponding to the supplier ID, contract  
ID, tract ID, crew, transport, date  and tim e and be accompanied by a 
manifest signed by the harvesting fo reman and driver listing such 
information. If possible, Seller shall seek to use electronic m edia to 
increase the accuracy of the information. 

4.5.6 Seller shall record the delivery identification information. 
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4.5.7 Seller shall inspec t at least ten per cent (10 %) of  all deliv ered load s to 
assure compliance with Parts 1.3, 1.6 and 1.7 within Appen dix VIII, th e 
Minimum Sustainability Standards for Forest-Produced Biomass. 

4.5.8 Suppliers shall keep on f ile harvesting contracts, cutting agreem ents, and 
other related docum ents for each h arvested area and thes e files shall be 
available for inspection by Seller for a period of three (3) years following 
harvest. 

4.5.9 Seller shall conduct sem i-annual inspecti ons of all Suppliers to verify 
compliance with the Facility’s reco rd-keeping procedures and harvesting 
practices. 

4.5.10 Seller shall reject non-complying deliveries of biomass fuel. 

4.5.11 Seller shall suspend deliveries from a biomass fuel supplier for a period of 
no less than one (1) year  if the supplier is found to be in non-com pliance 
in three (3) separate instances within any one-year period. 

4.6 Forest Stew ardship In centive Pay ments.  
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5. TAXES AND FEES 

5.1 Seller to Pay. Seller shall pay or cause to be pa id all taxes, fees or governm ental 
charges imposed by any government authority (“Taxes”) on or with respect to the 
Products arising from  the production or ownership thereof prior to the Delivery 
Point. 

5.2 Purchaser to Pay . Purchaser shall pay or cause to be p aid all Tax es o n or with  
respect to the Products arising from  the purchase, use or ownership thereof at and 
from the Delive ry Point (othe r than franchise or income taxes that are related to 
the sale of the Products to Purchaser and are, therefore, the res ponsibility of the 
Seller). 

5.3 Cooperation. Seller and  Purchaser s hall use rea sonable ef forts to im plement the 
provisions of and to adm inister this  Agreement in accordan ce with the inten t of 
the parties to m inimize taxe s, so long as neither Part y is m aterially adversely 
affected by such efforts. 

5.4 Remedies. In the event Seller is required to rem it or pay Taxes that are 
Purchaser’s responsibility hereunder, Purc haser shall prom ptly reim burse Seller 
for such Ta xes. If Purc haser is  req uired to re mit or pay Taxes th at a re Se ller’s 
responsibility hereunder, Purchaser m ay deduct the am ount of any such Taxes 
from any sums due to Selle r. Nothing shall obligate or cause a Party to pay or be  
liable to pay any Taxes for which it is exempt under the law. 

6. DELIVERY, TITLE, AND RISK OF LOSS 

6.1 Delivery. Seller shall deliver Products to the Delivery Point. 

6.2 Seller Responsibility for Delivery. Seller shall bear all costs of delivery, including 
insurance, and all risk of  loss with respect to  Products u ntil they have been  
delivered to the Delivery Point. 

6.3 Transfer of Title and Risk of Loss. Purchaser shall take title to the Products and to 
the sam e extent, Seller shall be deem ed to have conveyed one hundred percent 
(100%) of its righ t, title and inte rest therein to P urchaser, when the Products are 
delivered at the Delivery Point. Purchaser shall bear all risk of loss to the Products 
from and aft er delivery of the Products at  the Delivery Point. Purchaser shall be 
responsible for all transm ission arrangem ents and all costs associated therewith 
necessary to transmit the Energy purchased hereunder from and after the Delivery 
Point. 

6.4 Seller’s Covenant of Title and Freedom from Liens. Seller covenants to Purchaser 
that title to all Produ cts shall pass to Purchaser free and clear of all lien s, claims, 
security interests or encumbrances. 
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6.5 Defense of  Title o r Oth er In terests W arranted. At its own expense, Seller shall 
defend all claims by third parties against Seller's title or other proprietary interests 
of Seller in the Products up to the point at which title passes to the Purchaser. 

6.6 Purchaser’s Covenant of Ti tle and Freedom from Liens. Purchaser covenants that 
title to all p ayment shall pass to Seller f ree and clear of all lien s, claims, security 
interests or encumbrances. 

7. METERING 

7.1 General. The Purchaser shall design, approve, furnish, install, own, inspe ct, test, 
maintain an d rep lace when nece ssary, a ll Mete ring Equ ipment. The Meter ing 
Equipment shall be cap able, at a m inimum, of providing all data necessary to 
determine the megawatt hours of Energy delivered during each 15-m inute period 
and the total megawatt hours of Energy delivered during each Billing Period. The 
metering devices shall account  only for MWh delivered to the Delivery Point and 
the Seller s hall not be com pensated for any MWh losses realized due to energy 
transformation or trans mission f rom the Selle r’s Fac ility to the  Deliv ery Poin t. 
The Seller shall have regular access, by mutually agreeable means, to the metered 
data necessary for the  Seller to  prepare Billing Statem ents, as def ined below in  
Section 8, and for other reasonable purpos es associated  with the Facility' s 
operation and maintenance. 

7.2 Metering Point. Metering shall be performed at the Delivery Point.  

7.3 Telemetering Equipment and Data Transm ission Equipment. The Purchaser shall 
design, approve, furnish, install, ow n, in spect, test, m aintain and replace when 
necessary, such telem etering equipm ent and data transm ission equ ipment as 
Purchaser m ay reasonably require to tran smit such data  to its Sys tems Control 
Center. 

7.4 Testing and Inspection of Metering Equipment.  

7.4.1 The Purchaser shall m aintain the accuracy of all M etering Equipm ent 
installed pursuant to the Interconnect ion Agreement by regular testing and 
calibration in accord ance with reco gnized s tandards (e.g., ANSI C12.1 – 
2008). The Purchaser shall test the Metering E quipment for accuracy at 
least annually and m ay test  the equipm ent on a more frequent basis if so 
desired. The Seller m ay request a te st of  th e Mete ring Equipm ent for  
accuracy at any tim e. The Seller shall be ar the cost of any test it reques ts 
of the Metering Equipment should the accuracy be found to be within th e 
accuracy param eters stated below. A ny m eter tested in accordance with 
recognized standards and found to re gister within one  percent (1%) 
accuracy, whether above or below the accurate value per the tests, shall be 
considered correct and accurate. If any of the inspections or tests disclose  
an erro r exceeding one percen t (1%), either fast or slow, the Purchaser 
shall promptly repair, recalibrate or replace the Metering Equipment. 
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7.4.2 A discovered m etering inaccuracy rate sh all be docum ented and used to 
adjust prev ious readin gs. The affected Billing Period invoice an d 
associated payment shall be ad justed as necessary by th e corrected MWh 
reading for the actual period dur ing which the Metering Equipm ent 
rendered inaccurate measurements if such period can be ascertained. If the 
actual period cannot be ascertained, an  adjustm ent shall be m ade to the 
measurements taken during the tim e the Meter ing Equipm ent was in  
service since last tested, but not ex ceeding three (3) Billing  Periods. Th e 
results of all Metering Equipm ent te sting and ca libration sh all be 
maintained for a period of three (3) years and shall be open to examination 
by Seller at reasonable times upon written notice to Purchaser. 

8. BILLING AND PAYMENT 

8.1 Billing. Seller shall prepare and subm it a statem ent (a “Bi lling Statement”) for 
each Billing Period within ten (10) Business Days following the end of the Billing 
Period; provided, however , tha t the Purchaser  shall nevertheless be ob ligated to  
pay any amount properly billed without re gard to whether the Billing S tatement 
was provided within such time period. 

8.2 Contents of Billing State ment. The Billing State ment shall contain th e following 
information for the Billing Period: 
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8.3 Estimated Information.  
 
 
 
 

8.4 Payment.  
 

8.5 Billing Dis putes.  
 
 
 
 
 
 
 
 
 
 
 

8.6 Late Payment. Any amounts not paid to Seller when  due shall bea r interest at the 
Late Payment Rate from the due date to the date of payment. 

9. STANDBY, SUPPLEMENTAL AND STARTUP POWER 

9.1 Standby, Supplem ental and Startup Power Agreem ent. Prior  to the Comm ercial 
Operation Date, Purchaser and Buyer sh all enter into a Standby, Supplem ental 
and Startup Power Agreement in substantially the form set forth in Appendix VII. 

9.2 Supply of Standby, Supplem ental and Startup Power . Purchaser shall supply 
electricity to Seller for the Facility’s  standby, supplem ental and startup load 
according to the Standby, Supplemental and Startup Power Agreement for so long 
as that Standby, Supplem ental and Startup Power Agreem ent shall rem ain in 
effect.  

10. DISPATCH AND SCHEDULING 

10.1 Scheduling by Purchaser . After the Comm ercial Operation Date, Purchaser shall 
be responsible for scheduling the F acility’s daily production in accordance with 
the written operating procedures to be developed in accord ance with Part 1.3 of 
Appendix V. 

10.2 Designation of Operating Representatives. 
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10.2.1 Purchaser s hall no tify Selle r of  its de signated Schedulers. Seller shall 
notify Purchaser of its designate d Operators. The Schedulers and 
Operators so designated shal l be authorized to administer the terms of this 
Section 10. Each Party shall notify the other of any changes to their 
respective operating representatives. 

10.2.2 Each Party shall m aintain a twenty -four-hour telephone number that can 
be used to contact operating repres entatives designated under this Section 
10, and shall notify the other of any changes to the telephone number. 

10.3 Schedules and Forecas ts. Seller shall provide such schedules and forecasts as 
Purchaser may reasonably request from time to time, including: 

10.3.1 At least thirty (30) days prior to the production of Test Power Products. 

10.3.2 At least sixty (60) days prior to (i) the Commercial Operation Date and (ii) 
the beginn ing of each calendar year, Seller s hall prov ide to Purchas er 
Seller’s generation forecast for the upcom ing calendar year, which  
forecast shall be consistent with th e schedule of Planned Maintenan ce for 
such calendar year established pursuant to Section 10.4. 

10.3.3 Each month on or before the twentieth  (20th) day of such month, Seller 
shall provide or cause to be provided  to the Scheduler Seller’s generation 
forecast for the followin g month, any pl anned events or activities which 
could have a m aterial effect on Selle r’s generation forecast, and the start 
and finish dates and times of such pla nned events or activities. Seller shall 
give, or shall cause to be given, prom pt notice to the Scheduler of any 
planned deviation in such forecast. 

10.3.4 Each day on or before 8:00 a.m . EPT, Seller shall provide  or cause to be 
provided to the Scheduler Seller’s ge neration schedule for the next day in 
hourly scheduling intervals, any planne d events or activities which could 
reasonably have a material effect on Seller’s generation schedule, the start 
and finish dates and tim es of such pl anned events or activities, and the 
actual quantity of Energy delivered dur ing the previous forecast period in 
hourly scheduling intervals. Seller sh all promptly notify the Scheduler of 
any planned deviation in such schedule. 

10.3.5 The details  of the for ecasts and schedules s pecified ab ove shall b e 
coordinated by the Parties cooperati ng in good faith. Se ller shall utilize 
Good Utility Practice in develop ing and preparing th e forecasts an d 
schedules. 

10.4 Outages. 

10.4.1 Planned Maintenance. 
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(a) Seller shall subm it a written annua l m aintenance plan containing 
its forecast of Planned Maintenance for th e coming year n o later than  sixty (60) 
days prior to the Commercial Operation Date an d the start of each calen dar year. 
Any and all changes to such plan shall be mutually agreeable to Seller, Purchaser, 
and to FRCC and promptly comm unicated to P urchaser in writing as soon as  
practicable. 

(b) Not less than seven (7) days prio r to any Planned Maintenance, 
Seller shall notify the Scheduler of the timing, expected duration and the im pact 
upon the quantity of Energy to  be delivered to Purchase r. Prior to reducing the 
quantity of Energy to be delivered to Pu rchaser because of Planned Maintenan ce, 
Seller shall notify the Scheduler of the latest information regarding the timing, the 
rate at which the Fac ility will be  rem oved, or ram ped down, f rom servic e, 
expected du ration and the expected  im pact upon the quantity of Energy to be 
delivered. During the P lanned Maintenance, Seller shall notify the Scheduler of 
any changes to the expected duration of the Planned Maintenance outage as soon 
as practicable. 

(c) Seller shall notify the Scheduler prior to beginning the startup 
process for the Facility followin g a Plann ed Main tenance outag e. Such 
notification shall in clude the tim ing of  the start-up and th e rate a t which the  
Facility will be returned, or ramped up, to service. 

(d) Seller shall work with Purchaser to schedule Planned Maintenance 
in a manner that minimizes the economic cost to Purchaser of such outages. Seller 
and Purchaser shall comply with FRCC operating procedures regarding any such  
Planned Maintenance. 

10.4.2 Maintenance Outage. 

(a) Upon the occurrence of an even t necessitating a Maintenance 
Outage, Seller shall notify the Schedule r of the reason, tim ing, expected duration, 
the im pact upon the quantity of Energy to be delivered  to Purchaser, and the 
scheduling flexibility of each Maintenance Outage. The Scheduler and Seller shall 
agree upon a schedule for the Maintenance Outage, which schedule shall 
minimize the impact upon Facility operati ons. If the Scheduler and Seller cannot 
agree, Seller shall schedule the Maintenance Outage and give the Scheduler prior 
notice of such schedule. Unless otherw ise agreed to by Seller and S cheduler, 
Seller shall use reaso nable ef forts to conf ine all Ma intenance Ou tages to  
weekends, holidays, and, to the extent  necessary, non-holiday weekdays other 
than between the hours of 7 a.m. to 10 a.m. and 4 p.m. to 7 p.m. EPT. 

(b) During the Maintenance Outage, Seller shall notify the Scheduler 
of any changes to the expected duration of the outage as they become known. 

(c) Seller sha ll not begin th e sta rtup p rocess to  re turn the Fa cility to 
service following a ful l or partial s hutdown without prior notice to Scheduler. 
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Such notification shall include the tim ing of the star t-up and the ram p up rate of  
that portion of the Facility returning to service. 

(d) Seller shall work with Purchase r, when practical, to m inimize the 
economic cost to Purchaser of any Maintenance Outages. 

10.4.3 Forced Outage. 

(a) As soon as practicable after the occurrence of a Forced Outage, 
Seller shall notif y the Schedule r, to  the exten t inf ormation is available, of  the 
reason for, the timing of, and the impact upon the quantity of Energy delivered to 
Purchaser of such outage. Seller shall provide a good faith estim ate of the  
duration of the Forced Outage.  

(b) During an  extended  Forced Outa ge, Seller shall notify the 
Scheduler of any changes to the ex pected duration of the outage as they becom e 
known. 

(c) Seller shall notify the S cheduler prio r to  re turning the  Facility to 
service following a Forced Outage. Such notif ication shall include the tim ing of 
the start-up and the ramp up rate of th at portion of  the Facility re turning to  
service. If  Selle r is ab le to initia te an immediate r estart f ollowing a Forced 
Outage, Seller shall notify Scheduler of  the foregoing info rmation as soon as 
practicable. If Purchaser has entered into a contract to purchase capacity or energy 
to offset the lost capacity and/or pr oduction of the Facility during the Forced 
Outage, then Seller shall not re turn the Fac ility to se rvice prior to th e end of the 
estimated duration of the Forced Outage provided under clause (a) directly above. 

(d) Seller shall work with Purchaser, when practical and in compliance 
with Good Utility Practice, to m inimize the econom ic cost to Purchaser of any 
Forced Outages. 

10.4.4 Outage Reports.  

Purchaser m ay f rom tim e-to-time re quest, and Seller shall provide, a  
report of the cause of any Facility outage and the actions taken by Seller to correct 
the situation. 

10.5 Good Utility Practice. Purchaser may dispatch and schedule the Facility subject to 
the standa rds set f orth in this Secti on 10 and shall use reasonable efforts to 
dispatch and schedule the Facility in a manner that is consistent with Good Utility 
Practice. 
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11. PRE-OPERATION PERIOD; COMMISSIONING AND TESTING 

11.1 Pre-Operation Period . Prior to th e Comm ercial Op eration Date, Seller sha ll 
comply with the pre-operation period requirements set forth in Appendix V. 

11.2 Commissioning and T esting. Se ller shall com mission and tes t the F acility in 
accordance with the requirements set forth in Appendix IX. 

12. OPERATIONS, MAINTENANCE AND PERFORMANCE STANDARDS  

12.1 Reasonable Efforts to Maxim ize Perfor mance. Subject to the ter ms of this 
Agreement, Seller shall use commercially reasonable efforts consistent with Good 
Utility Practice to operate the Facility in a m anner that m aximizes the Products 
generated by the Facility over the Delivery Term. 

12.2 Facility Upgrades . Seller in its sole discre tion may sell or otherwise dispose of 
any m achinery, equipment, or othe r personal property co nstituting p art of  the  
Facility th at Seller de termines has become inadequate, obsolete, worn out, 
unsuitable, or unnecessary, provided that  substitute property having equal or 
greater utility but not necessarily the same function in the operation of the Facility 
in producing and deliv ering the P roducts is installe d in the Facility and such 
removal and substitution would not m aterially impair the efficiency of operation 
of the Facility, adversely affect the struct ural integrity or electr ical output of the 
Facility, or change the nature  of the Facility to the extent that  it would no longer 
constitute the type of  elec tricity genera ting f acility op erated pr ior to such  
replacement. 

12.3 Operating Performance Standards. 
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12.5 Subcontractors. Seller s hall operate the Facility  in accordance with this Section  
12. Seller may use its own em ployees or s ubcontractors may be used to perform  
the operation and maintenance services  on the Facility.  

 

13. PERFORMANCE SECURITY 
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14. SCHEDULE GUARANTEES AND LIQUIDATED DAMAGES 
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15. EXCUSE FOR PERFORMANCE 

15.1 Force Majeure. Seller shall not have any liability or be considered to be in breach 
or default of its ob ligations under this Agreem ent to the extent th at performance 
of such obligation is delayed or prevente d, dir ectly or ind irectly due to Forc e 
Majeure, and m ay suspend its construction or operati on of the Facility upon the 
occurrence and during the continuance of any event constituting a Force Majeure, 
and may have the Guaranteed Construction Commencement Date and Guaranteed 
Commercial Operation Date extended by a period equal to the time lost by reason 
of such Force Majeure, plus such additional time as may be reasonably necessary 
to overcom e the effect of such Force Majeure (including w ithout lim itation the 
time required for any re sultant demobilization a nd remobilization), provided that 
(i) within a reasonab le time after Selle r has knowledge of the comm encement of 
such event of Force Majeure and again within a reasonab le time after resumption 
of the W ork after such suspension occu rs, Seller subm its a notice to Purchaser 
describing in detail the event of Force Ma jeure, the effect th ereof on the Facility , 
the length of delay and the m easures taken or to be taken to m inimize such delay, 
(ii) Seller uses commercially reasonable efforts to remedy its inability to construct 
or operate the Facility and to m inimize delay caused by  s uch even t o f Force 
Majeure, (iii) Se ller p romptly re sumes its perf ormance at the c essation of  the 
event, and (iv) such event of Force Majeure cau ses a suspen sion of construction 
greater than 48 continuous hours. Seller sh all continue to perf orm its obligations 
under this Agreem ent so far as commerc ially practical and shall seek all 
reasonable alternative m eans for perfor mance not prevented by Force Majeure. 
Seller shall advise Purchaser in writing of all actions Seller proposes to take, 
including an y alternative m eans for perf ormance not prevented by the event of 
Force Majeure. 

15.2 Purchaser Obligations. Purchaser shall not be obligate d to purchase Products that 
cannot be delivered due to disruptions, breakdowns, electrical system  failures 
and/or mechanical failures, maintenance or repair, including, for reasons of Force  
Majeure, to  the Facility, prior to the Delivery Point or o utside of  Purchase r’s 
System. However, Purchaser shall be oblig ated to purchase Products delivered to 
the Delivery Point, or that cannot be delivered due to disruptions, breakdowns, 
electrical sy stem failures and/or m echanical failures, m aintenance or repair of  
Purchaser’s System. 

15.3 Purchaser D elay. Seller shall not have any liabili ty or be considered to be in 
breach o r d efault of its oblig ations under this Agreem ent to  the extent th at 
performance of such obligati on is delayed or prevented, directly or indirectly, by 
acts or om issions of P urchaser (a “Pur chaser Delay”). Seller m ay suspend its 
construction or operation of the Faci lity upon the occurrence and during the 
continuance of any event constituting a Purchaser Delay, and m ay have the 
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Guaranteed Construction Commencement Date and the Guarante ed Commercial 
Operation Date extended by a period equa l to  the tim e lost by reason  of such 
Purchaser D elay, plus such additional tim e as m ay be reasonably necessary to 
overcome the effect of such Purchase r Delay (including w ithout lim itation the 
time required for any re sultant demobilization a nd remobilization), provided that 
(i) within a reasonab le time after Selle r has knowledge of the comm encement of 
such event of Purchaser Delay and again within a reasonable tim e after  
resumption of the W ork after such s uspension occurs, Seller subm its a notice to 
Purchaser describing in detail the event of Purchaser Delay, the effect thereof on 
the Facility, the length of delay and the measures taken or to be taken to minimize 
such delay, (ii) Seller uses commercially reasonable efforts to remedy its inability 
to construct or operate the Facility and to minimize delay caused by such event of 
Purchaser Delay, and (iii) Seller prom ptly resum es its  perf ormance at the  
cessation of the event. Seller shall conti nue to perform  its ob ligations under this 
Agreement so far as reasonably practical and sh all seek commercially reasonable 
alternative means for performance not prevented by Purchaser Delay. S eller shall 
advise Purchaser in writing of all actions  Seller proposes to take, including any 
alternative means for performance not prevented by the event of Purchaser Delay. 

16. COMPLIANCE WITH LEGAL REQUIREMENTS 

16.1 Governmental Jurisdiction and Regulatory Compliance . E ach Party s hall at all 
times com ply with a ll applicable  laws , ordinances, rules, and regulations 
applicable to it, including, but not lim ited to, the anti-discrimination provisions of 
the City of Gainesville, Code of Ordinances. As applicab le, each Party shall give 
all required notices, shall procure and m aintain all necessary governm ental 
permits, licenses, and inspect ions necessary for perform ance of this Agreem ent, 
and shall pay its respective charges and fees in connection therewith. 

16.2 Approvals, Licenses, and Permits for the Facility. Except for the Determination of 
Need by the Florida Public Service Co mmission, which Purchaser shall obtain, 
Seller shall obtain at its ow n expense all approvals, li censes and permits required 
by all federal, state and lo cal governmental agencies for construction, testing and 
operation of the Facility. 

16.3 Renewable Energy Credits; Environm ental Attributes. Seller shall be responsible 
for applying for all regu latory or other approvals necessary for the ou tput of the 
Facility to qualify in the State of Florida for Renewable Energy Credits as defined 
under applicable federal and state rules; provided, however, that Purch aser shall 
provide such assistance at its own expe nse as Seller shall reasonably request. 
Purchaser shall be responsible for applyi ng for all regulatory or other approvals 
necessary for the output of the Facility to qualify for any Environmental Attribute; 
provided, however, that Seller shall provide such assistance at its own expense as 
Purchaser shall reasonably request. 

16.4 Provision of  Support . S eller shall m ake availabl e, upon P urchaser’s reasonable  
request, any personnel of Seller and any r ecords relating to the Facility to the  
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extent that Purchaser requires the same in order to fulfill any regulatory reporting 
requirements, or to assist Purchaser in litigation, includ ing, but not lim ited to, 
proceedings before utility regu latory commissions. Pu rchaser sha ll m ake 
available, upon Seller’s r easonable request, any pers onnel of Purchaser and any 
records relating to the F acility to the  extent that Seller requires the same in order 
to f ulfill an y regula tory repor ting r equirements, or to as sist Seller in litig ation, 
including, but not limited to, proceedings before utility regulatory commissions. 

16.5 No Contractual Zoning; No C ontracting of Police Powers.  The Parties recognize 
that Purchaser is also the government entity that is ve sted with the authority to 
grant or deny certain developm ent appr ovals, including but not  lim ited to, land  
use and zoning changes, subdivision plat s, developm ent plan approval, and 
building permits. The Parties agree that nothing contained in this Agreement shall 
be interpreted or construed as an approva l, waiver or agreem ent to approve or  
waive any development plan, development permit, rezoning, comprehensive plan 
amendment or any other governm ental requirement for Seller’s  intended use and 
occupancy of the Prem ises. Nothing c ontained in th is Agreem ent shall b e 
interpreted or construed as contracting aw ay the exercise of the police p owers of 
the Purchaser. 

17. INDEMNIFICATION 

17.1 Seller’s Ind emnities. Se ller ag rees to indem nify Pu rchaser and its affiliates and 
principals, and the managers, officers, agents and employees of each of them from 
and against any and all damages, costs, claims, expenses and liabilities (including, 
without limitation, reasonable attorneys fees) resulting  from, or arising  out of or  
in any way connected with, the facilities on Seller’s side of the Delivery Point, or  
Seller’s operation and/or maintenance of the Facility, including without limitation 
any loss, claim, action or suit, for or on acc ount of injury, bodily or otherwise, to, 
or death of, persons, excepting only such loss, claim , action or suit as m ay be  
caused so lely by the willful m isconduct or negligence of Purchaser,  officers , 
employees, agents or representatives. 

17.2 Purchaser’s Indem nity. Purchaser hereby agrees to indemnify Seller and its 
affiliates an d principals , and the m anagers, m embers, stockholders,  directors, 
officers, agents and employees of each of them (the “Seller Indemnified Parties”) 
for claims brought against the Seller Indem nified Parties only to the extent that 
they are found to result from the sole negligence of Purchaser, its governing body, 
or its em ployees. This indem nification shall not be construed to be an 
indemnification for the acts, or omissions of third parties, independent contractors 
or third party agents of the Purchaser. Th is indemnification shall not be construed 
as a waiver of Purchaser’s sovereign immunity, and shall be interpreted as limited 
to only such traditional liabilities for which Purchaser could be liable under the 
common law interp reting the lim ited waiv er of sovereign i mmunity. An action 
may not be instituted on a claim  against Purch aser unless the claim ant presents  
the claim in writing to  Purchaser’s risk manager within three (3) years after such 
claim accru es or Purch aser’s risk m anager denies the claim  in writing. For 
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purposes of this paragraph, the requirements of notice to Purchaser’s risk manager 
and denial of the claim are conditions precedent to maintaining an action but shall 
not be deemed to be elem ents of the cause  of action and shall not affect the date 
on which the cause of action accru es. No twithstanding any other provisions of 
this paragraph, the value of this indemnification is limited to the maximum sum of 

 as  the result of all claim s and 
judgments arising ou t of the sam e incident or occurren ce, not to exceed the sum 
of  for any claim  or judgm ent or 
portions thereof. In addition, this inde mnification shall be construed to lim it 
recovery by the indem nified party agai nst Purchaser to only those dam ages 
caused by Purchaser’s sole negligence, and shall specifically exclude an y 
attorney’s fees or costs associated therewith. 

17.3 Defense. When required to indemnify a Pe rson pursuant to this Section 17, 
Purchaser o r Seller, as  applicable, sha ll assume and condu ct with du e diligence 
and in good faith the defense of any such suit against such part y, whether it shall 
be joined therein ; provided, however , that without relieving the Purchaser or 
Seller of its obligations hereunder, su ch indemnified Person m ay elect to 
participate, at its own expense, in the defense of any such suit. 

18. INSURANCE 

18.1 Insurance b y the Se ller. The Seller shall m aintain in full force and  effect a t all 
times within ten (10) days af ter th e Construction Commencem ent Date and 
continuing until the Term ination Date, insurance po licies with insuranc e 
companies authorized to do business in the State of Florida with a Best Insurance 
Reports rating of “A-“ or better and a financial size category of “IX” or higher (or 
other companies acceptable to the Purchaser), with limits and coverage provisions 
in no event less than the limits and coverage provisions set forth below: 

18.1.1 Builder’s All Risk Property : Builder’s All Risk Property insur ance 
providing coverage in an am ount at least equal to the full replacem ent 
value of th e Facility  against “all ri sks” of physical los s or dam age, 
including coverage for earth m ovement, flood and boiler and m achinery 
and providing delayed start up coverage in an amount at least equal to one 
year de lay. The Build er’s All Ri sk Property insurance m ay contain 
separate su b-limits an d deductibles subject to insurance com pany 
underwriting guidelines. The Builder’s  All Risk Property insurance shall 
be m aintained in  acco rdance with th e term s availab le in the insuran ce 
market for sim ilar facilities. The Builde r’s All Risk Property insu rance 
shall terminate at the Commercial Operation Date. 

18.1.2 All Risk Property : From  the Comm ercial Op eration Date through the 
Termination Date, All Risk Property insurance providing coverage in an 
amount at least equal to the full repl acement value of the Facility against 
“all risks” of physical loss or da mage, including coverage for earth 
movement, flood and boiler and m achinery. The All Risk Property 
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insurance m ay contain separate s ub-limits a nd deductib les subjec t to 
insurance com pany underwriting guide lines. The All Risk Property 
insurance shall be maintained in accordance with the terms available in the 
insurance market for similar facilities. 

18.1.3 Workers’ Compensation Insurance : Workers’ compensation insurance as 
required by state laws. 

18.1.4 Employer’s Liability Insurance : E mployer’s liability insu rance f or a ll 
employees of the Seller in th e am ount of  

 per occurrence. 

18.1.5 General L iability Insu rance: Liab ility insura nce aga inst cla ims f or 
personal injury (including bodily injury and death) and property dam age. 
Such insurance shall provide coverage  for products com pleted operations, 
blanket contractual, explosion, co llapse and underground coverage, broad 
form property dam age and personal in jury insurance with a  

 limit per occurrence. 

18.1.6 Automobile Liability I nsurance: Autom obile liability insu rance ag ainst 
claims of personal injury (including bodily injury and death) and property 
damage covering all owned (if any), l eased, non-owned and hired vehicles 
used in the perform ance of the Selle r’s obligations under this Agreem ent 
with minimum limit per occurrence for  
combined bodily injury and property damage and containing appropriate 
no-fault insurance provisions wherever applicable. 

18.1.7 The amounts of insurance required in the foregoing subsections 18.1.4 and 
18.1.5 may be satisfied by the Seller pur chasing coverage in the am ounts 
specified or by any combination thereof, so long as the total am ount of 
insurance meets the requirements specified above. 

18.1.8 Casualty. In the event that any building constructed on the Prem ises is 
damaged or destroyed by fire or other casualty and, as a result of such 
event, such building’s remaining useful life is determined to be equal to or 
greater than fifty percen t (50%) of its remaining useful li fe prior to such 
event, Seller shall restore or reco nstruct such building so da maged or 
destroyed. However, if such building’s remaining useful life is determined 
to be less than fifty percent (50%) of its remaining useful life prior to such 
event, Selle r shall hav e no obliga tion to restore or reconstruct such 
building so damaged or destroyed; provided however this does not relieve  
Seller from its other obligations under this Agreement.  

18.2 Purchaser’s Approval of Insurance . On or before the Construction 
Commencement Date, Seller sh all obta in the approval of Purchaser (which 
approval shall not be unreasonably withhe ld) of  the insurers with which th e 
insurance re ferred to in  this Sec tion 18 shall be m aintained. Thereaf ter, Selle r 
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shall p rovide that no c ancellation o r m aterial c hange ther eof shall be ef fective 
until a t le ast thirty (30 ) days af ter being m ailed to Purcha ser and sha ll notif y 
Purchaser in writing a t least th irty (30) days before obtaining coverage f rom any 
additional insurer or new insurer, and Pu rchaser shall hav e the right to approve 
(which approval shall not be unreasonably withheld) any such additional or new  
insurer. 

18.3 Seller’s Cer tificates of  Insurance. Certificates of insurance in a form  reasonably 
satisfactory to Purchaser shall be furnished by Seller to Purchaser on or before the 
Construction Commencement Date. 

18.4 Insurance by the Purchaser. Purchaser shall maintain in full force and effect at all 
times within ten (10) days af ter th e Construction Commencem ent Date and 
continuing until the Term ination Date, insurance po licies with insuranc e 
companies authorized to do business in the State of Florida with a Best Insurance 
Reports rating of “A-“ or better and a financial size category of “IX” or higher (or 
other companies acceptable to the S eller), with limits and coverage prov isions in 
no event less than the limits and coverage provisions set forth below: 

18.4.1 Workers’ Compensation Insurance : Workers’ compensation insurance as 
required by state laws. 

18.4.2 Employer’s Liability Insurance : E mployer’s liability insu rance f or a ll 
employees of Purchaser in the am ount of  

 per occurrence. 

18.4.3 General L iability Insu rance: Liab ility insura nce aga inst cla ims f or 
personal injury (including bodily injury and death) and property dam age. 
Such insurance shall provide coverage  for products com pleted operations, 
blanket contractual, explosion, co llapse and underground coverage, broad 
form property dam age and personal in jury insurance with a  

 limit per occurrence. 

18.4.4 The amounts of insurance required in the foregoing subsections 18.4.2 and 
18.4.3 m ay be satisfied by the P urchaser purchasing coverage in the 
amounts specified or by any com bination thereof, so long as the total 
amount of insurance meets the requirements specified above. 

18.5 Seller and P urchaser’s Insurance. On or before the Construction Commencem ent 
Date, Purch aser shall n otify Seller  in writing of  the ins urers with which th e 
insurance referred to in this Section 18 shall be m aintained. Thereafter, Purchaser 
shall no tify Selle r in wr iting a t leas t thir ty (30) days before obtaining coverage 
from any addition al insurer or n ew insurer, o r a cancellation  or m aterial change 
occurs with respect to Purchaser’s insurance during the Delivery Term. 

18.6 Purchaser’s Certificate s of Insurance . Certif icates of insurance in  a for m 
reasonably satisfactory to Seller shall be furnished by Purchaser to Seller on or 
before the Construction Commencement Date. 

REDACTED



 

 GAINESVILLE BIOMASS POWER PURCHASE AGREEMENT 
Confidential Trade Secret Information 

 -23- 
REDACTED 

19. REPRESENTATIONS AND WARRANTIES 

19.1 Seller’s Representations and Warranties. 

19.1.1 Organization. Selle r re presents an d warran ts to Purcha ser tha t Se ller is 
duly organized and validly existing  under the laws of the State of 
Delaware and that Seller is qualified to do business in the State of Florida. 

19.1.2 Power and Authority . Seller represents and wa rrants to  Purchaser that 
Seller has  the requ isite limited liab ility company power a nd authority to  
enter into th is Agreem ent and to p erform according to the term s of this  
Agreement. 

19.1.3 Duly Authorized . Seller  repre sents and warran ts to Purch aser th at the 
execution, delivery and performance of this Agreement by Seller has been 
duly authorized by all requisite corporate action. 

19.1.4 Duly Executed . Seller represents and warra nts to Purchas er tha t this  
Agreement has been duly executed and delivered by Seller and constitutes 
the legal, v alid and b inding obligation of Seller,  enforceable agains t it in 
accordance with the terms hereof, subject, as to enforceability of remedies, 
to lim itations im posed by bankrupt cy, insolvency, reorganization, 
moratorium or othe r similar laws rela ting to or affecting the enforcem ent 
of creditor’s rights generally and to general principles of equity. 

19.1.5 No Breach of Existing Indebtedn ess. Seller represents  an d warran ts to  
Purchaser that the execution and de livery of this Agreem ent does not 
contravene any provisio n of, or constitu te a default under, any indenture,  
mortgage, or other material agreement binding on Seller or any valid order 
of any court, or any regulatory agen cy or other body having authority to 
which Seller is subject. 

19.1.6 No Breach of Law . Seller represents and warrants to Purchaser that none 
of the execution, delivery and perf ormance by Seller of this Agreem ent, 
the compliance with the terms and provisions hereof, and the carrying out 
of the transactions con templated hereby, conflicts or will co nflict with o r 
result in a breach o r violation of its operating agreem ent or any of the  
terms, conditions, or provisions of  any law, governm ental rule or 
regulation or any applicab le order, writ, injuncti on, judgment or decree of 
any Governmental Authority against Seller. 

19.1.7 No Governmental Authorization Needed. Seller represents and warrants to 
Purchaser that no authorization, consen t, approval, order of, notice to or 
registration, qualif ication, declar ation or f iling with, any Governm ental 
Authority, is required for the exec ution, delivery and perfor mance by 
Seller of this Agreem ent or the carrying out by Selle r of the transactions 
contemplated hereby, other than re gulatory and sim ilar approvals and 
permits nee ded with r espect to th e construction and operation of the  
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Facility or f or certif ication or oth er recogn ition of  the RECs or other  
Environmental Attributes. 

19.1.8 Judgments, Lawsuits,  Actions or Proceedin gs. Seller repres ents and  
warrants to Purchaser th at there are,  to the best of  Seller’s knowledge, no 
judgments, lawsuits, actions or pr oceedings, pending or threatened,  
whether involving a governmental authority or private party, against Seller 
(or any m ember entities), that, if decided adversely agai nst Seller (or any 
member entity), would p revent it fr om fulfilling its ob ligations hereunder 
or under this Agreement. 

19.1.9 Financial C ondition. Se ller r epresents and  warr ants to Pur chaser tha t n o 
financial event has occurred and no f inancial condition exists that has had 
a Material Adverse Change. 

19.2 Purchaser’s Representations and Warranties. 

19.2.1 Organization. Purchaser represents and warrants to Seller that Purchaser is 
duly organized and validly existing under the laws of the State of Florida. 

19.2.2 Power and Authority . Purchaser represents a nd warrants to Seller that 
Purchaser h as th e r equisite powe r and auth ority to  en ter into  th is 
Agreement and to perform according to the terms of this Agreement. 

19.2.3 Duly Authorized . Purch aser represe nts and wa rrants to Se ller tha t th e 
execution, delivery and performance of this Agreement by Purchaser have 
been duly authorized by all requisite governmental action. 

19.2.4 Duly Executed . Purcha ser rep resents and warrants to S eller tha t this  
Agreement has been duly executed and delivered by Purchaser and 
constitutes the lega l, valid an d binding obligation of Purchaser, 
enforceable agains t it in  accordance with the term s hereof, subject, as to  
enforceability of rem edies, to limitations imposed by bankruptcy,  
insolvency, reorganization, moratorium or other similar laws relating to or 
affecting th e enforcement of cred itor’s righ ts genera lly and to general 
principles of equity. 

19.2.5 No Breach of Existing Indebtedness . Purchaser represents and warrants to 
Seller that the execu tion and d elivery of  this Agree ment does not 
contravene any provisio n of, or constitu te a default under, any indenture,  
mortgage, or other m aterial agreement binding on Purchaser or any valid 
order of any court, or any regula tory agency or other body having 
authority to which Purchaser is subject. 

19.2.6 No Breach of Law . Purchaser represents and warrants to Seller that none 
of the execution, delivery and perform ance by Purchaser of this  
Agreement, the com pliance with the terms and provisions hereof, and the 
carrying out of the trans actions contem plated hereby, conflicts or will 
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conflict with or result in a breach or violation of Purchaser’s charter or any 
of the term s, conditions, or provision s of any la w, governmental rule or 
regulation or any applicab le order, writ, injuncti on, judgment or decree of 
any Governmental Authority against Purchaser. 

19.2.7 No Governm ental Authorization Needed . Purchaser represents and 
warrants to Seller that no authorization, consent, approval, order of, notice 
to or reg istration, q ualification, declaratio n or filin g with, any 
Governmental Authority, is required for the execution, delivery and 
performance by Purchaser of this Agree ment or the carrying out by 
Purchaser of the transactions contempl ated hereby, other than approval by 
the City Co mmission of  the City  of  Gainesville, Florida, and regulatory 
approvals and perm its under applicable federal, state and local laws and 
regulations needed with respect to the operation of the Facility, including, 
but not limited to the certificate o f need determ ination by the Florida  
Public Service Comm ission and environm ental perm its issued by the 
Florida Departm ent of Environmen tal Protection. Purchaser further 
represents and warrants that ( i) it has complied or will comply in a timely  
fashion with all com petitive bidding, public notice, election, referendum , 
prior appropriation or other procedures required to be followed or taken by 
it under any applicable law and all relevant constitutional, organic or other 
governing documents, (ii) entry into and performance of this Agreem ent 
by it are for a proper public purpose with in the meaning of any applicable 
law and all relevan t constitutional, organic or oth er governing documents, 
and (iii) the term of this Agreement does not extend beyond any applicable 
limitation imposed by any law or other re levant constitutional, organic or  
other governing document. 

19.2.8 Judgments, Lawsuits, Actions or Proceedings . Purchaser represents and 
warrants to Seller that there are, to  the best of Purchaser’s knowledge, no 
judgments, lawsuits, actions or pr oceedings, pending or threatened,  
whether involving a governm ental au thority or private party, against 
Purchaser (or any m ember entities), that, if decided adversely against 
Purchaser ( or any m ember entity ), would prevent it f rom f ulfilling its  
obligations hereunder or under this Agreement. 

20. COVENANTS RELATING TO CONSTRUCTION FINANCING 

20.1 Cooperation. Purchaser recognizes that Seller ma y seek to obtain debt financing 
for the Facility and Purchaser hereby agrees to cooperate reasonably with Seller’s 
efforts to secure such financing, and to provide Seller and its lenders on a tim ely 
basis with such consents and related docum ents, as are reasonably requested by 
the lenders and reasonably acceptable to Purchaser. 

20.2 Documents. Purchaser s hall provide, execute an d deliver to Selle r, or at Seller ’s 
request, to Lender, such documents, cert ificates, ins truments, co nsents and 
information as shall be within the c ontrol of Purchaser to provide and as Seller or 
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Lender may reasonably request as a condition to any take down of any portion of 
the Facility Financing. Purchaser further agrees to act in good faith to modify this 
Agreement to accommodate Lend er’s reasonable and cus tomary requirem ents; 
provided, however, that no such m odification shall change the economic terms of 
the Agreement or im pose any obligati on on Purchaser that would m aterially 
increase Purchaser’s costs or the risks allocated between the Parties. 

20.3 Notices. Seller shall deliver to Purchaser, as soon as practicable and in any event, 
unless otherwise specified, within ten ( 10) business days after Seller obtains 
actual know ledge thereo f, written  n otice of  (i) the occurrence of any Material  
Adverse Change, and (ii) any litigation or  similar proceeding affecting Seller in 
which the amount involved is in excess of Five Million Dollars ($5,000,000). 

21. ASSIGNMENT 

21.1 Assignment by Seller . This Agree ment shall not be  ass igned by Se ller to an y 
Person without the prior written consen t of Purchaser, which shall not be 
unreasonably withheld or delayed; provided that Seller may collaterally assign its 
interest hereunder to a Lende r. In the event of  the assignm ent of this A greement 
by Seller to  a Lender, Seller shall rem ain fully responsib le acco rding to this 
Agreement for all of its obligations and liabilities hereunder. No such assignm ent 
shall alter or im pair the rights of any su rety. P urchaser agrees to provide such 
legal opinions and consents as m ay be reasonably requested by Seller and Lender 
in connection with such financing. 

21.2 Assignment by Purchaser . This Agreem ent shall not be assigned by Purchaser 
without the prior written consent of Seller, which shall not be unreasonably 
withheld or delayed. 

21.3 Successors and Assigns. This Agreement shall bind and inure to the benefit of the  
parties to this Agreement and any  succe ssor or assign ee ac quiring an interest 
hereunder consistent with Sections 21.1 and 21.2 hereof. 

22. CONTRACT ADMINISTRATION, MONITORING 

22.1 Contract Administration; Re ports and Records; Meetings . Selle r sha ll submit to  
Purchaser an annual written report, which report shall include, at a m inimum, a 
description of the operation of the Facility and planne d maintenance, unplanned 
maintenance and upgrades to the Facilit y, and an evaluation of problem s and 
deficiencies and a description of any planned corrective action with respect 
thereto. Seller sh all keep such full and detailed accounts following g enerally 
accepted accounting p rinciples as m ay be necessary for proper financial 
management under this Agreem ent. Seller and Purchaser shall conduct quarterly 
(or such other frequency as shall be mutu ally agreeable) teleconferences or, if the  
parties agree, quarterly  m eetings at mutually agreeab le locations between  
representatives of Seller and Purchaser to review th e status of the Facility, 
including the status of construction prior to the Commercial Operation Date.  
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22.3 Access Rights . Purchas er, its au thorized agen ts, em ployees and inspectors shall 
have the right of ingress to and egress from  the Facility Site and the F acility at 
any time upon prior notice and for any pur poses reasonably connected with this 
Agreemen  

 
While 

at the Facility and on the Facility  Site , such persons shall com ply with all 
applicable law and observe such safety precautions as may be reasonably required 
and comm unicated to such representati ves by Seller or Seller’s representatives 
and shall not interfere with the ope ration of the Facility  

 

23. NOTICE 

23.1 Notices. All notices, consents and other communications required or permitted by 
this Agreem ent shall be  in writing and shall be delivered by hand or overnight  
courier service, sent by certified or regi stered m ail or sent by telecop y (or, if  
explicitly permitted, by email) as follows: 

23.1.1 If to the Seller: 

Gainesville Renewable Energy Center, LLC 
75 Arlington St., 5th Floor 
Boston, MA 02116 
Attention: James Gordon 
Telephone: (617) 482-6150  
Telecopy: (617) 482-6159 

 
23.1.2 If to Purchaser: 

For administrative/operational issues: 
Gainesville Regional Utilities 
301 S.E. 4th Avenue 
Gainesville, FL 32614-7117 
Attention: Assistant General Manager, 
 Energy Supply - John Stanton 
Telephone: (352) 393-1789 
Telecopy: (352) 334-2786 
 
For legal/compliance issues: 
Gainesville Regional Utilities 
301 S.E. 4th Avenue 
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Gainesville, FL 32614-7117 
Attention: General Manager 
Telephone: (352) 393-1007 
Telecopy: (352) 334-2277 

 
     

23.2 Receipt of Notice . All notices and other communi cations given to any party 
hereto in accordance with the prov isions of this  Agreem ent shall be d eemed to 
have been given on the date of receipt if delivered by hand or overnight courier 
service or sent by telecopy or email, or on the date seven (7) days after dispatch if 
sent by ce rtified or reg istered m ail if  m ailed, in each ca se deliv ered, sent o r 
mailed (properly addressed) to such party. 

23.3 Address Changes . Changes in the respective ad dressees or addresses to  which 
such notices shall be directed may be made from time to time by any such person 
by notice to Seller and Purchaser. 

23.4 Operational Notices . A ll operational notices (inclu ding n otices of  all Facility 
outages) must be in writing (including by telecopy or em ail), except tha t routine 
operational notices and communications and notices during an emergency or other 
unforeseen event m ay be m ade in pers on or by telephone to an operational 
contact. Purchaser and Seller shall provide  each other contact inform ation for an 
operational contact at least sixty (60) da ys prior to the Comm ercial Operatio n 
Date. 

Prior notification of an event or situation to be made pursuant to this Section 23.4 
shall be given a reasonable amount of time in advance of such event or situation. 

24. DISPUTE RESOLUTION 

24.1 Dispute Resolution P rocess. If either Seller o r Purchaser b elieves it ha s a claim 
under this Agreement, the designated representative of the claimant shall initiate a 
claim by submitting such claim in writing, including a detailed descrip tion, to the 
designated representative of the other pa rty, who shall review the claim  and shall 
respond in writing of h is findings and recommendations concern ing the clai m 
within a reasonable time period not to exceed thirty (30 ) days. If the claim  is not  
resolved within such thirty (30) day pe riod, the claim ant may further pursue the 
claim by submitting the claim to arbitration pursuant to the Arbitration Procedure. 

24.2 Arbitration Procedure . Any controversy, dispute or  claim between Seller an d 
Purchaser arising out of or relating to this Agreem ent, or the breach thereof, shall 
be settled finally and conclusiv ely by ar bitration accord ing to  the Rules of the  
American Arbitration Association  then in effect, unless  the parties  m utually 
otherwise agree. If the parties fail to agree on an arbitrator within thirty (30) days 
following the date of  a written n otice by on e party to the other ca lling f or 
arbitration, the parties shall promptly designate an arbitrator from a list of persons 
from the Nationa l Roster of  Arbitrators and Mediators following said R ules and 
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that arbitrator shall select an arbitrator from the National Roster of Arbitrators and 
Mediators who will adjudica te the  issue. The costs and e xpenses of  arbitra tion 
shall be paid as awarded by the arb itrators; otherwise costs and expenses shall be 
shared equally. Seller and Purchaser shall each abide by and perform any required 
actions according to any resulting arbitration award. The arbitration award, when 
issued, shall be final and shall be en forceable in any court of co mpetent 
jurisdiction. The location for the arbitration shall be Alachua County, Florida. 

24.3 Performance During Dispute. While any controversy, dispute or claim arising out 
of or relating to this Agreem ent is pending, Seller and Purchaser shall continue to 
perform their obligations hereunder to th e extent possible not withstanding such 
controversy, dispute or claim. 

24.4 Waiver of Jury Trial. EACH P ARTY KNOWI NGLY, VOLUNT ARILY AND 
INTENTIONALLY WAIVES THE RIGHT  TO A TRI AL BY J URY I N 
RESPECT OF ANY LITIGATION BA SED ON THIS AGREEM ENT, OR 
ARISING OUT OF,  UNDER  OR IN CONNE CTION WITH THIS  
AGREEMENT AND ANY AGREEMENT EXECUTED OR CONTEMPLATED 
TO BE EXECUTED I N CONJUNCTION WITH THIS AGREEMENT. EACH  
PARTY F URTHER WAIVE S ANY RIGHT TO C ONSOLIDATE ANY 
ACTION, P ROCEEDING OR C OUNTERCLAIM ARISING OUT OF  OR IN 
CONNECTION W ITH THIS  AGR EEMENT AND ANY OTHE R 
AGREEMENT EXEC UTED OR CONT EMPLATED TO BE EXECUTED IN 
CONJUNCTION W ITH THIS AGREEME NT, OR ANY MATTE R ARISING 
HEREUNDER OR THEREUNDER IN WHICH A JURY TRIAL HAS NOT OR  
CANNOT BE WAIVED. THIS PROVISION IS A MATE RIAL INDUCEMENT 
TO EACH OF THE PARTIES FOR ENTERING INTO THIS AGREEMENT. 

25. DEFAULT; TERMINATION 

25.1 Seller Events of Default . Each of th e following shall b e considered a default by  
Seller (each such event being called a “Seller Event of Default”): 

25.1.1 Seller def aults in any r espect in th e observance or perform ance of any 
material obligation hereunder, includ ing, but not lim ited to, failure to 
make a payment when due, failure by Se ller to provide ad equate security, 
or breach b y Seller of a rep resentation or warranty, and S eller has not 
cured such  def ault within th irty (30) days after written notice from  
Purchaser specifying the default a nd dem anding that the sam e be 
remedied; provided that if Seller ha s comm enced reasonable efforts to 
cure the default within such thirty (30) days (and the default is such that it 
could reaso nably be ex pected to be  possible to cure) and continues to 
diligently pursue those efforts, then Seller shall have an ad ditional thir ty 
(30) days in which to cure the default; 

25.1.2 Seller’s failure to  cure  any m aterial default under any m aterial Faci lity 
financing agreem ent or other m aterial debt in strument en tered into  b y 
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Seller if Seller has f ailed to cure th e default within the time allowed for a 
cure under such agreement or instrument unless the event out of which the 
asserted def ault arose is in form al arbitration pursuant to an arb itration 
clause in an agreement of which Seller is a party, or litigation; 

 

 
 

25.1.5 A Material Adverse Change has occurre d with respect to Seller and Seller 
fails to prov ide such perfor mance assurances as are reasonab ly requested 
by Purchaser within thirty (30) days from the date of such request; 

25.1.6 Seller files a petition commencing a voluntary case under the Bankruptcy 
Code, or for liquidation, reorganization, or an arrangement pursuant to any 
other federal or state bankruptcy law, or is adjudicated a debtor or be 
declared bankrupt or insolvent under the Bankruptcy Code, or any other 
federal o r s tate law as  now or hereaf ter in  ef fect re lating to bankruptcy, 
insolvency, winding-up, or adjustment of debts, or m akes an assignm ent 
for the benefit of creditors, or admits in writing its inability to pay its debts 
generally as they become due, or if  a petition commencing an involuntary 
case under the Bankruptcy Code or an  answer proposing the adjudication 
of Seller as a debtor or a bankrupt  or proposing its liquidation or  
reorganization pursuant to the Bankruptcy  Code, any other federal or state 
bankruptcy law is filed in any court and Seller consents to or acquiesces in 
the f iling th ereof or suc h petition o r answer is not disc harged or denied 
within thirty (30) days after the filing thereof; or 

25.1.7 A custodian, receiver,  trustee or li quidator of Seller, or of all or 
substantially all of  the assets of Se ller, is appointed in any proceeding 
brought by Seller, or an y such custodian, receiver, trustee, or liquidator is 
appointed in any proceeding brought agai nst Seller and is not discharged 
within thirty (30) days a fter such ap pointment, or if Seller consents to or 
acquiesces in such appointment. 

25.2 Default by Selle r. (a) If, during the continuance of  this Agreem ent, one or m ore 
Seller Events of Default occurs, then in any such case, Purchaser, at its option, 
may terminate this Agreement by delive ring written notice to  the Seller a nd may 
pursue any and all legal or equitable remedies provided by law or pursuant to this 
Agreement. 

(b) With respect to Seller Event of Default set forth in Section 25.1.3, if  
Purchaser decides to ex ercise its op tion to terminate this Agreem ent pursuant to  
Section 25.2(a) and Seller decides to sell the Facility in its as-built condition as a 
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result thereof, Seller m ay not se ll the Facility  unless Se ller shall h ave complied 
with the requirements set forth in Section 27.3, Right of First Offer. 

25.3 Purchaser Events of Default . Each o f the followi ng shall be considered a default 
by Purchaser (each such event being called a “Purchaser Event of Default”): 

25.3.1 Purchaser defaults in the payment of any sum undisputedly due the Se ller 
payable hereunder and Purchaser has not cured such default within twenty 
(20) days after receipt of written notice from Seller that such payment is 
due; 

25.3.2 Purchaser defaults in any respect in the observance or performance of any 
material obligation contained herein (other than a payment default covered 
under Section 25.3.1) and Purchaser has not cured such default within 
thirty (30) days after written notice from Seller specifying the default and 
demanding that the sam e be re medied; provided that if Purchaser has 
commenced reasonable ef forts to cure the def ault within su ch thir ty (30) 
days (and the default is such that it could reasonably be expected to be  
possible to cure) and c ontinues to d iligently p ursue tho se ef forts, the n 
Purchaser shall have an additional thir ty (30) days in which to cure the 
default; 

25.3.3 A Material Adverse Change has occu rred with respec t to P urchaser an d 
Purchaser fails to provide such perf ormance assurances as are reasonably  
requested by Seller within thirty (30) days from the date of such request; 

25.3.4 Purchaser f iles a petition comm encing a voluntary case under the  
Bankruptcy Code, or for liquidation, reorganization, or for an arrangement 
pursuant to any other federal or state bankruptcy law, or is adjudicated a 
debtor or be declared bankrupt or insolvent under the Bankruptcy Code, or 
any other f ederal or state law as now or hereaf ter in ef fect re lating to  
bankruptcy, insolvency, winding-up or ad justment of debts, or m akes an 
assignment for the benefit of creditors, or admits in writing its inability to  
pay its debts generally as they become due, or if a petition commencing an 
involuntary case under the Bankruptcy C ode or an answer proposing the 
adjudication of Purchaser as a debt or or a bankrupt or proposing its 
liquidation or reorganiza tion pursuant to the Bankruptcy Code any other 
federal or state bankruptcy law is filed in any court and Purchaser consents 
to or acqu iesces in the f iling the reof or such petition or answer is not 
discharged or denied within ninety (90) days after the filing thereof; or 

25.3.5 A custodian , receiv er, trustee o r liquidato r of Purchaser or of all or 
substantially all of the as sets of Purchaser, is appointed in any proceeding 
brought by Purchaser, or any such custodian, receiver, trustee, or  
liquidator is appointed in any procee ding brought against Purchaser and is 
not discharged within ninety (90) da ys af ter such a ppointment, or  if  
Purchaser consents to or acquiesces in such appointment. 
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25.4 Default by Purchaser . If, during the continuance of this Agreem ent, one or m ore 
Purchaser E vents of Default shall occur, then in any such case,  Seller, at its 
option, may terminate this Agreement by delivering written notice to Purchaser 
and m ay pursue any and all legal or equitable rem edies provided by law or  
pursuant to this Agreement. 

25.5 Duty/Right to Mitiga te. Each Party agrees tha t it has a duty to m itigate damages 
and covena nts tha t it will u se comm ercially r easonable ef forts to m inimize any 
damages it m ay incur as a result of the other Party’s perform ance or non-
performance of this Agreement. 

26. LIMITATION OF LIABILITY 

26.1 Limitation on Liability. Unless expressly herein provided, neither Party (including 
its subcontractors, vendors of any  tie r, or th eir re spective officers, d irectors, 
employees, agents or af filiates) shall be liable f or any inc idental, consequential, 
punitive, exemplary or indirect damages, lost profits or other business interruption 
damages, by statute, in tort or cont ract, under any indem nity provision or  
otherwise, provided that the foregoing ex clusion shall not preclude recovery by a 
Party of delay damages, or any liquidated damages expressly herein provided, nor 
shall it be construed to lim it recovery  by an indem nitee under any indem nity 
provision in respect of a th ird party claim. Unless expressly herein provided, and 
subject to the provisions of Section 17 (Indemnities), it is the intent of the parties 
that the lim itations herein im posed on re medies and the m easure of dam ages be 
without regard to the caus e or causes related thereto, including the negligence of 
any party, whether such negligence be so le, joint or concurrent, or active or 
passive. For breach of any provis ion for which an express  remedy or m easure of 
damages is provided, such express rem edy or measure of dam ages shall be the  
sole and exclusive remedy therefore, the ob ligor’s liability shall be limited as set 
forth in such provision and all other rem edies or dam ages at law or equity with 
respect to s uch breach are waived  except to  the extent expressly set forth herein. 
If no rem edy or m easure of da mages is expressly provided herein, the obligor’s 
liability shall be limited to direct actual damages only, such direct actual damages 
shall be the sole and exclusive rem edy and all other rem edies or da mages at law 
or in equity are waived. To the extent any damages required to be paid under this 
Agreement are liquidated, th e Parties acknowledge that the damages are difficult 
or impossible to determ ine or otherwise obtaining an adequate rem edy would be 
inconvenient, and the dam ages provide d for by this  Agreem ent constitu te a 
reasonable approximation of the full harm or loss. The Parties further confirm that 
the exp ress rem edies and m easures of dam ages prov ided by th is A greement 
satisfy the essential purposes of the Agreement. 

26.2 No I mplied W arranties. ANY REMEDIES  SPECIFI ED HE REIN FOR  
DEFECTS OR B REACH OF WARR ANTY SHALL B E EXCL USIVE. ALL 
OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED, STATUTORY, AT 
LAW OR I N EQUIT Y, W HETHER OR AL OR W RITTEN, AND WHETHE R 
ARISING FROM C USTOM OR  TRADE OTHE RWISE INCL UDING B UT 
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NOT LIMITED TO WARR ANTIES OF MER CHANTABILITY OR FITNESS  
FOR A PARTICULAR PURPOSE SHALL NOT APPLY. 

26.3 No Recourse; Lim ited Liability . N o recourse under or upon any obligation 
contained in this Agreement shall be had against  

 
or any pa rtner, member, manager, stockholder, 

director, officer or em ployee of Seller. Purchaser expressly  waives and rele ases 
all right to assert liabilit y under this Agreem ent against, or to satisfy any claim  
arising hereunder or thereunder against, any such person. 

27. PURCHASER’S OPTION TO PURCHASE FACILITY 
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28. CHOICE OF LAW; CHOICE OF FORUM 

28.1 Applicable Law. Seller and Purchas er agree that th e laws of the State of Florida  
shall govern the validity, interpretation, construction and perform ance of this 
Agreement without regard to their internal principles of conflict of laws. 
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28.2 Choice of Forum . Seller and Purcha ser agree, with re spect to m atters not subject 
to the provisions regarding Arbitration in Section 24, to submit to the jurisdiction 
of the federal courts located in Alachua County, Florida, in any litigation between 
the parties, or, if the fe deral courts lack  jurisdiction, the state courts located in 
Alachua County, Florida. 

29. CONTRACT DOCUMENTS; INTERPRETATION 

29.1 Schedules and Appendices . The following Schedules  and Appendices  are made a 
part of this Agreement: 

Schedule I Definitions 

Appendix I Facility 

Appendix II Products 

Appendix III Contract Prices 

Appendix IV Interconnection One Line Diagram 

Appendix V Pre-Operation Period Standards 

Appendix VI Template of Operating Procedures 

Appendix VII Standby, Supplemental and Startup Power Agreement 

Appendix VIII Sustainability Standards 

Appendix IX Initial Testing Standards and Operational Capacity Testing

 
29.2 Entire and Com plete Agreem ent. This Agreem ent, including any referenced 

attachments, and any other docum ents in corporated by refe rence th erein, shall 
constitute th e com plete agreem ent between  Seller and Purc haser r elating to the  
Facility, superseding all prior agreem ents or undertakings. Any exc eptions or 
additional term s are hereby rejected unle ss sp ecifically ag reed to in writing by  
Seller and Purchaser. No course of prio r dealing or perform ance between Seller 
and Purchaser or usage of tr ade shall be relevant to s upplement, explain, interpret 
or modify any term, condition or instruction used in this Agreement. 

29.3 Independent Contractor. Nothing in this Agr eement shall be deemed to constitute 
either Party a partner,  agent or legal representative of the other party or to create 
any fiduciary relationship between the Part ies. Seller is, a nd shall rem ain, a n 
independent contractor in the constr uction and operation of the Facility, 
maintaining com plete contro l of  its personnel, workers, subcontractors and 
operations required for construction and operation of the Facility. 
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29.4 Third Party Beneficiaries . This  Agreem ent sha ll be  f or th e sole  bene fit of  the  
Seller and Purchaser and for such o ther parties only as expressly provided in this 
Agreement and then subject to the terms of this Agreement. 

29.5 English Language . Seller and Purchaser agree that  the official language of this  
Agreement shall be En glish. Purch aser h ereby represents that it h as sufficient 
knowledge of the Engl ish language to fully understand this Agreement. This 
Agreement shall be in the English langua ge and all documentation related thereto 
shall also be in the English language. 

29.6 English Units. Seller an d Purchaser agree that th e official system of units of this 
Agreement shall be the United States Standard measure (English) unit system. All 
drawings and other written material shall show English units. 

29.7 Gender and Plural . Un less th e co ntext of  this Agreement otherwise requires, 
words of any gender include each other gender and words us ing the singular or 
plural number also include the plural or singular number, respectively. 

29.8 Calendar Days . W henever this Ag reement refers to a nu mber of days, such 
number shall refer to calendar days unless Business Days are specified. 

29.9 Headings. Captions and heading in this Agr eement are for reference on ly and do 
not constitute a part of the substance of this Agreement. 

29.10 Complementary Readin g. All docum ents com prising this Agreem ent, includ ing 
any modifications or additions thereto, shall be read in a complementary manner. 

29.11 Amendments. This Agreem ent m ay be am ended or m odified only by a writte n 
agreement between the parties hereto. 

29.12 Severability. The invalidity or u nenforceability of any provision  of this 
Agreement shall in no  way affect the validity or enforceability of any other 
provision hereof. Any invalid or unenforceable provision shall be deemed severed 
from this Agreement and the balance of this  Agreement shall be reformed in such 
a manner as to ef fect to the maximum extent possible the original intent of Seller 
and Purchaser. 

29.13 Waiver. Unless otherwise specifically provide d by the terms of  this Agreem ent, 
no delay or failure to exercise a right resulting from any breach of this Agreement 
shall impair such right or shall be construed to be a waiver thereof, but s uch right 
may be exercised from  time to tim e and as often as m ay be  deemed expedient. 
Any waiver shall be in writing and signe d by the party granting such waiver. If 
any representation, warranty or covenant contained in this Agreement is breached 
by either party and thereafter waived by the other party, such waiver shall be 
limited to the particular breach so w aived and not be d eemed to waiv e any other 
breach under this Agreement. 
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29.14 Consideration. Seller an d Purchaser agree that the m utuality of the agreem ents, 
promises and covenants  set f orth in  this Agr eement are suf ficient cons ideration 
for such agreem ents, prom ises and covenants, and Seller and Purchaser hereby 
acknowledge the sufficiency and adequacy of the same. 

29.15 Confidentiality. Purchaser and Seller recognize that the term s of this Agreem ent 
and m aterials or inf ormation regard ing the Fac ility m ay constitu te trad e secr ets 
governed by Sections 815.045, Florida St atutes, 812.081, Florid a Statutes and 
815.043(3), Florida Statutes, which restrict the use and disclosure of trade secrets 
as that te rm is def ined in  the app licable s ections. To the extent p ermitted by 
Florida law,  each of the Parties  agrees that  it s hall keep strictly confid ential the 
terms of  this Agreem ent and any m aterials or infor mation regarding the Facility 
(including, without limitation, any data deliv ered by Seller to Purchaser and vice 
versa) d elivered or received in con nection herewith and an y other agreem ents 
entered into pursuant hereto all of which is marked as proprietary or confidential; 
provided that the terms hereof may be disclosed to the attorneys, accountants and 
other consultants of the parties involve d in assisting the parties with this 
Agreement, as long as such parties agree to be bound by the foregoing 
confidentiality requirement and further provided that each  party shall be fully 
liable for any breach of this Section by an y attorney,  accountan t or other 
consultant to whom  it has disclosed su ch inform ation. The provisions of this 
Section shall not apply to inform ation, notwithstanding any confidential  
designation thereof, that is previously known to the receivin g party without any 
restriction as to d isclosure or use at th e time it is f urnished, which is o r becomes 
generally available to the public without breach of a ny confidentiality obligation 
by the receiving party, or which is receiv ed from a third pa rty without limitation 
or restriction on sa id third party or the receiving party at the tim e of disclosure. 
Further, the  Parties ack nowledge th at the desig nation of  this Agreem ent or any  
other materials, as “confidential”,  or “tra de secret” and the City of Gainesville’s  
refusal to d isclose such  m aterial, m ay be cha llenged in a court of com petent 
jurisdiction by any person. Selle r by so designating any ma terial agrees to hold 
harmless and indemnify the Purchaser from any award to a plaintiff for dam ages, 
costs or attorney fees and from  any co sts an d atto rney fees incurre d by the 
Purchaser by reason of  any action to requ ire disclosu re o f this Agre ement or 
Seller’s m aterials, and the Purchase r’s re fusal to disclose the sam e. Provided, 
however, that Purchaser shall give prompt written notice to Seller of the receipt of 
any dem and for disclosure and commence ment of any action to com pel 
disclosure. REDACTED
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IN WITNESS WHEREOF, Seller and Purchaser have  caused this Agreement to be executed  in 
their respective names by persons duly authorized to do so on their behalf. 

GAINESVILLE RENEWABLE ENERGY CENTER, LLC (“Seller”) 

By: _________________________ 
Name: James S. Gordon 
Title: President 

THE CITY OF GAINESVILLE,  FLORIDA d/b/a GAINESVI LLE REGIONAL UTILITIES 
(“Purchaser”) 

By: _________________________ 
Name: Robert E. Hunzinger 
Title: General Manager 

 
 
 
 
APPROVED AS TO FORM AND LEGALITY: 
 
 
By: _________________________ 

Name: Raymond O. Manasco, Jr. 
Title: Utilities Attorney 

REDACTED
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Schedule I 
Definitions 

The following Definitions are made a part of this Agreement: 

 
 
 

“Affiliate” means, with re spect to any person, any other p erson (other than an ind ividual) that,  
directly or indirectly, through one  or m ore interm ediaries, controls, or is controlled by, or is 
under common control with, such person. For this purpose, “control” means the direct or indirect 
ownership of fifty percent (50%) or m ore of  the outstanding capital stock or other equity 
interests having ordinary voting power. 

“Agreement” means this Agreem ent, the Appendi ces and any other docum ents incorporated or 
referenced therein. 
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“Bankruptcy Code” m eans Title 1 1, United Stat es Code, and any othe r state or federal 
insolvency, reorganization, moratorium or similar law for the relief of debtors. 

 

“Billing Period” means a calendar month. 

“Business Day” means any day except Saturday s, Sundays and other days on which the bank 
institutions of New York City, New York, do not provide services pursuant to applicable law or 
the policies of the bank institutions. 

 
 
 

 
 
 
 

“Change in Law” has the meaning specified in Section 3.2 hereof. 

“Commercial Operation  Date” m eans  
 

 

“Construction Comm encement Date” m eans  
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“Contract Prices” has the meaning specified in Section 3.1 hereof. 

 

 

“Delivery P oint” m eans  
 
 
 
 

“Delivery Term” has the meaning specified in Section 2.2 hereof. 

“Dependable Capacity” means  

 
 

“Eastern Prevailing Tim e” or “EPT” m eans the prevailing east ern tim e in Alachua County, 
Florida. 

 
 

“Effective Date” has the meaning specified in the introductory paragraph of this Agreement. 

“Energy” means any and all three phase, sixty hertz electric energy generated by the Facility and 
available for sale during the Delivery Term , but not including energy  obtained from  other  
sources, used for station loads or dissipated by transformer and transmission losses, if any. 

“Environmental Attributes” m eans  
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“Facility” means the Facility more particularly described in Appendix I hereto. 

“Facility Financing” means fi nancing for the acquisition, de velopment, construction, and 
ownership of the Facility and related purposes  including any required  reserve accounts, any 
capital additions, any operational needs relati ng to the Facility and any refinancing or 
replacement financing of any of the foregoing. 

“Facility Site” has the meaning set forth in Appendix I hereto. 

 

“Force Majeure” m eans  
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“Forest-Produced Bio mass” m eans biom ass de rived from  forestry operations m eeting the  
appropriate specifications for use by Seller to produce electricity in the Facility, as opposed to 
biomass derived from mill residue, urban forestry and urban land clearing. 

“Forest Stewardship In centive Payments” means the forest stewardship incentiv e payments set 
forth in Appendix VIII attached hereto. 

“FRCC” means the Florida Reliability Coordination Council, Inc. or successor thereto. 

“FRCC Requirements” means the operating, planning and readiness standards adopted by FRCC 
to assure the safe and reliable operation of Florida’s electrical system. 

 

“Good Utility Practice” means any practices, methods, and acts (includ ing but not limited to the 
practices, methods, and acts engaged in or approved by a significant portion of the electric utility 
industry) that, in the exercise of  reasonable judgment in light of  the facts known at the tim e the 
decision was m ade, could have been expected to  accomplish the desired result at a reasonab le 
cost cons istent with go od business  practices, reliability, safety, and ex pedition. Good Utility  
Practice is not intended to be li mited to the optimum practice, method, or act, to the exclusion of 
all othe rs, b ut rathe r is intended to include a cceptable practices, m ethods, and acts generally 
accepted in the region. W ith respect to the Fac ility, Good Utility Practice includes  but is not 
limited to taking reasonable steps to ensure the following: 

(i) That adequate equipm ent, materials, re sources and supplies (excluding fuel) are 
available to meet the Facility’s needs; 

(ii) That sufficient operating pe rsonnel are available and are adequately experienced, 
trained, and  licensed as  necess ary to operate the Facility p roperly and  efficiently,  and 
who are cap able of resp onding to reasonably foreseeable emergency conditions whether 
caused by events on or off the site of the Facility; 

(iii) That preventative, routine and non-routine maintenance and repairs are performed 
on a basis that ensures reliable long-term  and safe operation, and are perform ed by 
knowledgeable, trained and experienced personnel utilizing proper equipment and tools; 

(iv) That appropriate monitoring and testing are performed to ensure that equipment is 
functioning as designed; 

(v) That equipm ent is not operated recklessl y, o r in a m anner tha t is unsaf e to 
workers, the general public, or the environm ent, or without regard to defined lim itations, 
such as steam pressure, tem perature, and moisture content, chemical content of m ake-up 

REDACTED



 

 GAINESVILLE BIOMASS POWER PURCHASE AGREEMENT 
Confidential Trade Secret Information 

 -vi- 
REDACTED 

water, flood conditions, safety  inspection requirem ents, operating voltage, current, volt-
ampere reactive (VAR) loading, frequency, rotational speed, polarity, synchronization, or 
control system limits; 

(vi) That equ ipment will f unction pr operly und er bo th norm al and reasonably  
expected emergency conditions; and 

(vii) That the Facility is operated in confor mance with the applicable FRCC operating 
procedures. 

“Ground Lease” m eans the ground lease with resp ect to the Facility between Purchaser and 
Seller.  

 

 

“Interconnection Agreem ent” m eans the in terconnection agreem ent between Seller and 
Purchaser, as it may be amended from time to time. 

 
 
 

“Late Payment Rate” m eans, in re lation to any period for which a late paym ent charge m ay be 
incurred under this Agreem ent, the prim e rate as announced from  time to time by the Bank of 
America or its successor plus  per annum. 

 “Legal Req uirements” m eans and includes all a pplicable laws, statu tes, ordinances, orders, 
rules, regulations or requirem ents of any fe deral, state or  m unicipal governm ent, agency, 
department, commission, board or officer having jurisdiction over the Facility. 

“Lender” means the financial institution nam ed in a notice from the Seller as providing part of 
the Facility Financing, its successors and assigns. 

 
 
 
 
 REDACTED



 

 GAINESVILLE BIOMASS POWER PURCHASE AGREEMENT 
Confidential Trade Secret Information 

 -vii- 
REDACTED 

“Material Adverse Change” m eans  

 

“Metering E quipment” m eans the m etering and te lemetry equipm ent provided pursuant to the 
terms of the Interconnection Agreement, which s hall be owned by the Purchaser and shall be in 
accordance with FRCC Requirem ents. Any changes to the meters, telemetry equipment, voltage 
transformers, current transfor mers, and associat ed panels, hardware, conduit and cable, which 
will affect the data bein g receiv ed by Seller sh all not be agreed to by  Purchaser without firs t 
consulting with Seller. 

“Metering Point(s)” means the Delivery Point. 

“Minimum Sustainability Standards for Forest-P roduced Biomass” has the m eaning set forth in 
Appendix VIII attached hereto. 

 

“Operator(s)” m eans the persons responsible for forecasting, scheduling and controlling the 
output of the Facility on behalf of Seller. 

“Party” and/or “Parties” means the Seller, the Purchaser, or the Seller and the Purchaser. 

“Payment” has the meaning specified in Section 8.4 hereof. 

“Period Hours” means the aggregate number of hours for a given period. 

“Person” means any individual, co rporation, cooperative, partnershi p, join venture, association, 
join-stock company, limited partnership, limited liability company, limited liability partnership, 
trust, or governmental organization.  

“Planned Maintenance” means  
 
 
 

  

 

“Premises” has the meaning set forth in the Ground Lease. 
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“Products” means the products set forth in Appendix II attached hereto. 

“PSC” means the Florida Public Service Commission. 

 
 

 
 

 

“Purchaser” has the meaning specified in the introductory paragraph hereof. 

“Purchaser Delay” has the meaning specified in Section 15.3 hereof. 

“Purchaser Event of Default” has the meaning specified in Section 25.3 hereof. 

 
 

 

“Purchaser’s System ” means th e electric transmission sy stem and generating units owned by 
Purchaser. 

 
 
 

 

“Renewable Energy Credit” or “REC” m eans a certifi cate of proof, issued by the applicable 
regulatory authority or organization, for compliance with re newable energy standards, that one 
unit of electricity was generated by an eligible renewable energy resource. 
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“Schedule Guarantees and Liquidated Dam ages” means the guarantees and liquidated dam ages 
set forth in Section 14 hereof. 

“Scheduler(s)” m eans Purchaser’s representative or representatives res ponsible for day-to-day 
scheduling. 

 “Seller” has the meaning specified in the introductory paragraph hereof. 

“Seller Event of Default” has the meaning specified in Section 25.1 hereof. 

“Seller Indemnified Parties” has the meaning specified in Section 17.2 hereof. 

 

“Standby, Supplem ental and Startup Load” m eans the electric energy related to electric 
generation necessary to serve the parasitic gene rating f acility statio n requirements when the 
Facility is either opera ting or not operating (Supplem ental Load ), or to serve the parasitic or 
other power needs of the Facility when it is not operating, or the power needs of the Facility 
when in the startup mode prior to synchronizing. 

“Standby, Supplemental and Startup Power” m eans the electric energy us ed to serve Standby, 
Supplemental and Startup Load. 

 
 

 

 
 

 
 

 

“Supplier” means any entity  with w hich the Seller enters into an agree ment to pur chase Forest-
Produced Biomass. 

“System Emergency” m eans a phys ical condition or situation that, in th e judgment of FRCC or  
the Purchas er, affects or will affect the abili ty of Purchaser to accept the Products from the 
Facility at the Delivery Point. 
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“Taxes” has the meaning specified in Section 5.1 hereof. 

“Test Power Products” m eans Produc ts that are delivered prior to the Comm ercial Operation 
Date. 
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Appendix I 
Facility 

1. Facility 

1.1 The Facility  will be a new one hundred (100) MW  (total net) biom ass-fired 
electric generating facility, consisting of a  biom ass fuel handling system , a  
biomass-fired boiler, a condensing steam  tur bine generator with evaporative 
cooling towers and auxiliary support equi pment. The Facility will also utilize a 
Zero Liqu id Discharg e system  to elim inate was tewater disc harges. Th e Facility 
will be designed in accordance with standards normally used in the utility industry 
so that the Facility will, with stand ard operating and m aintenance practices, be 
designed to provide full se rvice ov er th e  design life of the 
Facility. 

1.2 The Facility  will utilize a bubbling  flui dized b ed boiler to  produce su perheated 
steam. The boile r will be equipped with a baghouse to control par ticulate matter. 

 
Superheated steam from the boiler will 

be admitted to a s ingle steam turbine with four extractions for feedwater heating. 
The steam  turbin e will generate electrici ty before exhausting axially into the 
condenser with cooling water provided from the wet evaporative cooling tower. 

1.3 The prim ary f uels f or the Facility  will be forest r esidue, m ill res idue, f orest 
thinnings and urban wood waste. S upplementary fuels could include herbaceous 
plant m atter, agricultural residues, woody storm debris, whole tree chips and 
pulpwood chips. 

1.4 The biomass fuel handling system  will cons ist of  
 
 
 
 
 
 

1.5 Electric power will be produced in the steam turb ine g enerator a t the  nom inal 
generator voltage. The Facility will incr ease the voltage at an on-site substation 
and transm it the power through aerial tr ansmission lines to the interconnection 
point. When the steam turbine generator is of f-line, station service power will be  
obtained by back feeding. REDACTED
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2. Facility Site 

The Facility Site shall be the area of land depicted in the conceptual map below subject to 
a more precise description of such area in the Ground Lease to be entered into by the 
Parties prior to the Construction Commencement Date.  
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Appendix II 
Products 

Product Quantity Sold to Purchaser 

Dependable Capacity One Hundred Percent (100%) 

Energy One Hundred Percent (100%) 

Environmental Attributes One Hundred Percent (100%) 
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Appendix III 
Contract Prices  
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Appendix IV 
Interconnection One Line Diagram 

 
The parties hereto agree to work together in good faith to produce a mutually agreeable 
interconnection one line diagram prior to the Construction Commencement Date, which shall be 
inserted into this appendix. 
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Appendix V 
Pre-Operation Period Standards 
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Appendix VI 
Template of Operating Procedures 

The parties hereto agree to work together in good faith to produce a mutually agreeable template 
of operating procedures by May 15, 2009, which shall be inserted into this appendix. 
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Appendix VII 
Standby, Supplemental and Startup Power Agreement 

 
This POWER PURCHASE AGREEMENT for Standby, Supplemental and Startup Power is 

made and entered into this   day of      , 20_ , (thi s “ Contract”) by THE CITY OF 
GAINESVILLE, FLORIDA d/b/a GAINESVILLE REGIONAL UTILITIES, herein referred to as 
“CITY,” and GA INESVILLE RENEW ABLE ENER GY CENTER, LLC, a Delaware Lim ited 
Liability Company, herein referred to as “CUSTOMER.” CITY  and CUSTOMER shall also b e 
referred to herein as Parties collectively and as Party individually.  

W I T N E S S E T H 

WHEREAS CUSTOMER has f acilities that are currently serv ed by CITY or CUSTOMER 
has facilities capable of being served by CITY and other electricity suppliers as well. 

WHEREAS CUS TOMER desires to receive St andby, Supple mental a nd Start up Powe r 
Service for such f acilities exclusively from CITY but on ly under the terms a nd conditions set forth 
in this Contract. 

WHEREAS CITY agrees to se ll and deliver to CUSTOMER  and CUSTOMER agre es to 
purchase and pay for t he total requirements of St andby, Supplemental and Startup Power Service 
for CUSTOMER’s sole use, subject to the provisions of this Contract. 

WHEREAS the Parties acknowledge that this Contract applies only to the S tandby, 
Supplemental and Startup Power Service provided to CUSTOMER’s facilities and does not apply 
to any other services obtained from CITY.  

WHEREAS the ability  to inte rrupt CUSTOMER’s S tandby, Suppl emental a nd Start up 
Power Service provides benefits to the system  during periods when CUSTOMER’s  generating 
facilities are not operating and CITY is experi encing extrem e conditions, such as generation 
shortages, transm ission and distribution circu it overload, and extrem ely high power costs to 
serve CITY’s firm service customers. 

NOW, THEREFORE, in consideration of the fore going and of benefits to be obtained from  the 
covenants herein, the Parties agree as follows: 

ARTICLE I 

TERM OF CONTRACT 

SECTION 1 .1 - The term of this Contract shall commence on the date exec uted by the 
Parties and shall continue in effect  for an initial term  of ten (10) years. After such initial ten (10) 
year period, this Contract  shall be automatically extended for succeeding periods of three (3) years  
each, provided that this Contract may be canceled  by eit her Part y pursuant to earl y t ermination 
provisions in Se ction 6.5 here of, and furthe r provided that, notwithstanding such early termination 
provisions, this Cont ract may be canceled  by either Party at  the end of  said in itial ten (10) year  
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period or at the end of any subs equent extension, provided that three (3) year’s written notice of 
intent to cancel is given to the other Party.  

ARTICLE II 

GENERAL PROVISIONS 

SECTION 2 .1 - For a s long a s this Contra ct re mains in e ffect, CUSTOMER agr ees that 
CITY shall  be its exclusive supplier of Sta ndby, Suppl emental and Startup Power Service 
throughout the term of  this Co ntract except when CUSTOMER will supply auxiliary power from 
CUSTOMER’s own generation.  

SECTION 2 .2 - All terms an d conditions under th e normally applicab le Rate Schedule , 
Large Power, shall apply to service supplied hereunder to CUSTOMER, except as modified by this 
Contract.  

SECTION 2.3 - Service under this Contract is subject to interruption during any time period 
when CUSTOMER’s genera ting Facility is not ope rating and, at the same  time, electric power 
capacity and energy is r equired fr om in terruptible lo ad to : ( a) m aintain s ervice to C ITY’s f irm 
power customers and firm power sales commitments or ( b) supply emergency Interchange service 
to another utility f or its f irm load obligations only . W hen CUSTOMER’s ge nerating Facility is 
operating, CITY ma y require that CUSTOMER serve  its  own Su pplemental Power r equirements 
from CUSTOMER’s generation such that CITY will thus have the Supplemental Power amounts, 
which would otherwise be serving th e Facility’s parasitic load requir ements,  available to serve its 
native f irm service cust omers. Because CUSTOMER ’s Facility provides el ectric capacity and 
energy to CITY, CITY will not physically interrupt service to the Facility where that would caus e 
the Facility to be rendered inca pable of  providing capacity and en ergy to CITY pursuant to the  
Power Purchase Agreement.  

SECTION 2.4 - CITY reserves the right to test the availability or operability of interruptible 
capacity, irrespective of CITY system capacity availability or operating conditions.  

SECTION 2.5  - Pursuant t o any agre ement to  prov ide serv ice here under, CI TY and 
CUSTOMER may stipulate for the provision of “Buy-Through” service for CUSTOMER to replace 
power during times of interruption pursuant to Section 2.3 (c) above. For all “Buy-Through” service 
purchased on behalf of CUSTOMER, CUSTOMER shall pay CITY three dollars ($ 3.00) per MWh 
for such energy as well as reimburse CITY for associat ed energy and transmission costs necessary 
to effect the delivery of “Buy-Through” energy to CITY’s system for CUSTOMER.  

SECTION 2.6  - CITY shall make reas onable e fforts to pr ovide a dvance noti ce t o 
CUSTOMER of a n impending interruption of s ervice sufficient to enable  CUSTOMER to m odify 
its operations or avail itself  of the “Buy-Through” provision in General Prov isions “Section 2.5”, 
above.  REDACTED
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ARTICLE III 

APPLICABLE CHARGES, CREDITS, AND DISCOUNTS 

SECTION 3 .1 - For service hereunder, CUSTOMER will pay the equivalent of  charges  
embodied in the unbundled Base Rate components of CITY’s prevailing Large Power Service Rate  
as published in the City of Gainesville Code of Ordinances, excluding the unbundled D istribution 
Service components, plus the prevailing Retail Fuel Adjustment Charge.  

SECTION 3.2 - For service hereunder, an Interruptible Service Demand Credit of  
shall be applied to the Demand Charge nor mally applied to t he 

interrupted demand, inclusive of any other applicable discounts.  

SECTION 3 .3 - The charges t o whi ch the Int erruptible Service Demand Credit shall  be 
applied will be the prevailing un bundled Base Rate components of  CITY’s Large Power Service  
Rate as published in the City of Gainesville Code of  Ordi nances, excluding the unbundled 
Distribution Service components.  

SECTION 3.4 - The act ual charges for Standby, Supplemental and Startup Power Ser vice 
will be CITY’s prevailing Large Po wer Customer Charge plus the energy-based  equivalent of  the 
unbundled components of CITY’ s prevailing Large Power Se rvice Demand and Energy Charges , 
excluding the unbundled Distribution Service components and reduced by an a mount equal to the  
aforementioned Interruptible Service Demand Credit,  

 plus CI TY’s prevailing Retail Fu el Adjustment Charge. An e xample of t he rate  
calculation for Standby, Suppl emental and Start up Power Service is prese nted in Attachment 1 to 
this Contract.  

ARTICLE IV 

CUSTOMER COMMUNICATION 

SECTION 4.1 - Communicati ons between CITY and CUSTOMER s hall be accomplished 
via telephone or personal  computer and via other ancillary equipment a nd software which shall be  
owned, operated and maintained by CITY.  

SECTION 4.2 - CUSTOMER shall supply, at no charge to CITY, a dedicated telephone line 
that will serve as the communications equipment data link between CITY and CUSTOMER.  

SECTION 4.3 - CUSTOMER shall be responsible for allocating a dedicated area within its 
premises, s ubject to CI TY a pproval, for CI TY installation, operation and maintenance of the  
communications equipment.  

SECTION 4.4  - CITY shall instal l the communications facilities on CUSTOMER’s 
premises, at  no c harge to CUSTOMER, no lat er than s ix (6) months foll owing execution of this  
Agreement. CITY shall remove the communications facilities f rom CUSTOMER’s facilities, at no 
charge to CUSTOMER, no later than ninety (90) days following of termination of this Agreement.  
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SECTION 4.5  - For interruptible service provi ded hereunder, interruptions to  
CUSTOMER’s electric service sh all be  ac complished vi a ma nual s witching de vices a nd ot her 
ancillary equipment. Such switching equipment shall be owned, operated and maintained by CITY.  

SECTION 4.6 - CITY shall utilize the communications equipment to provide CUSTOMER 
with as much notice as CI TY deems practical th at CI TY has a need to  interrupt CUSTOMER’ s 
electric service. CUSTOMER unde rstands and agrees that under certain conditions CITY may not  
be able t o provi de CUSTOM ER wi th such not ice. In such conditi ons, interruption of 
CUSTOMER’s electric service is to occur immediately.  

SECTION 4 .7 - CUSTOMER’s elect ric service under this Contract shall commence with 
the f irst full billing period f ollowing the installation date of  the switching and communications 
facilities.  

ARTICLE V 

BILLING AND PAYMENT 

SECTION 5.1 – CITY s hall prepare and subm it a st atement (a “Billing Statem ent”) for  
each Billing Period within ten (10) Business Days following the end of the Billing Period. 

 
SECTION 5.2 – CUSTOMER shall pay CITY the sum  due within fifteen (15) Business 

Days of receipt of a Billing Statement from CITY. 
 
SECTION 5.3 – Any am ounts not paid to CITY when due shall bear  interest at the L ate 

Payment Rate from the due date to the date of payment. 
 

ARTICLE VI 
 

MISCELLANEOUS 

SECTION 6.1 - This Contract may no t be modif ied or amende d, and conditions hereunder 
may not be waived, except in writing, signed by or on behalf of both Parties.  

SECTION 6.2 - This Contract shall be  governed by and c onstrued in accordance with the 
laws of the State of Fl orida. Venue for any litigation ar ising unde r this Contra ct sha ll be in the  
federal or state courts in Gainesville, Florida.  

SECTION 6 .3 - Any a mendment t o this Contr act shall be  effective upon t he dat e of 
execution of such amen dment by the Parties an d s ubject to  th e r egulatory authority of the 
Gainesville City Commission and the statutory authority of the Florida Public Service Commission. 
Both Partie s shall be bound by any dul y exec uted am endment to  th is Contract unle ss s uch 
amendment is disa pproved by or der of the Fl orida Public Service Commission  or dec lared invalid 
by a court having competent jurisdiction over this Contract.  REDACTED
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SECTION 6.4 - The rights and obligations of CUSTOMER under this Contract shall not be 
assignable to any party without the prior written consent of  CITY, which shall not be unreasona bly 
withheld or delayed.  

SECTION 6.5 - If  at any time during the term of  this Contra ct CUSTOMER viol ates any 
terms and conditions of  this Contract or of  related CITY policies , CITY may discontinue service 
and terminate the Contract. CUSTOM ER may avail itsel f to an earl y termination of this Contract, 
pursuant to all the provisions of this Section, by providing three (3) years’ advance written notice to 
the CITY of such intent to terminate early. In the event of  an early ter mination of  this Contract , 
whether by either Part y, normally applicable rate schedules become applicable immediately and, if 
the early t ermination is at the request of CUST OMER or because of a vi olation of CUSTOMER’s 
obligations under this Contract, CUSTOMER will be required  to reimburse th e CITY f or any 
Interruptible Service Demand Credits granted previously and for all reasonable costs incurred by the 
CITY due to such early termination.  

SECTION 6 .6 - Should the CITY beco me aware of a ny pending legislative or re gulatory 
change which is likely t o have an a dverse impact upon the CI TY’s tax exempt bond s tatus, due to  
provisions of this Contract, CITY shall promptly notify CUSTOMER thereof whereupon the Parties 
shall negotiate in good faith to mo dify the provisions of  the C ontract t o eli minate such adverse 
impact on the CITY’s tax exempt bond status.  
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IN WITNESS WHEREOF, the Parties hereto have caused this Contract to be executed by 
their duly authorized officers or representatives, and copies delivered to each Party, as of the day 
and year first above stated.  

THE CITY OF GAINESVILLE,  FLORIDA d/b/a GAINESVI LLE REGIONAL UTILITIES 
(“CITY”) 

 

By: _________________________ 
Name: 
Title: 

 

GAINESVILLE RENEWABLE ENERGY CENTER, LLC (“CUSTOMER”) 

By: _________________________ 
Name: 
Title: 

 

APPROVED AS TO FORM AND LEGALITY: 
 
 
By: _________________________ 

Name: Raymond O. Manasco, Jr. 
Title: Utilities Attorney, Gainesville Regional Utilities 
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Appendix VIII 
Sustainability Standards 

 

1. Minimum Sustainability Standards for Forest-Produced Biomass 

The following standards shall apply only to Forest-Produced Biomass.  

1.1 Seller shall em ploy, or  shall indirectly  em ploy through contract, at least two 
professional foresters to manage the biomass fuel procurement for the Facility. 

1.2 Seller shall m anage the biom ass fuel procurement for the F acility in accordance  
with the following general goals: 

a. Promote forest health. 

b. Provide for long-term forest productivity by integrating reforestation with 
harvesting. 

c. Seek to protect forest resources from threats such as wildfire, pests and 
diseases. 

d. Safeguard critical water, soil and habitat resources. 

e. Apply an ecosystem perspective to preserve biological diversity. 

1.3 Seller shall only utiliz e biom ass fuel harve sted in com pliance with the Best 
Management Practices f or Silviculture published by the Florida Departm ent of 
Agriculture and Consumer Services, Divi sion of Forestry (“BMP”). Presumption 
of BMP compliance shall be given to harv ested properties covered by a Notice of  
Intent to Implement (“BMPNOII”) in acco rdance with Rule 5I-6.004 FAC. Up to  
five percent of the harvest areas not covered by a BMPNOII shall be random ly 
inspected by Seller’s foresters to ensure BMP compliance. 

1.4 Seller shall not utilize b iomass fuel harvested during the conversion of a natural 
forest to pla ntation fore st. Natu ral forest  shall be defined as a forest ecosystem 
that was naturally regenerated and contains  most of  the  pr incipal characteristics 
and key elem ents of na tive ecosystem s, such as com plexity, structure and bio-
diversity. 

1.5 Seller shall not utilize biom ass fuel harvested from a legally-designated 
conservation area excep t to the extent that th e applicable conservation easement, 
agreement or sim ilar such document does not specifically prohibit harvesting of 
such biom ass. This does not preclude th e use of biom ass fuels harvested from 
publicly owned lands where such harvesti ng is com patible with the  management 
goals and objectives as determined by the managing agency. 
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1.6 Seller shall not utilize stum ps as biom ass fuel except to the exten t that such  
stumps are harvested according to a wr itten con tract accom panied by a written 
statement from  a certified professional fores ter tha t the harvesting  of the 
identified stumps is desired for ecological and environmental reasons. 

1.7 Seller shall not utilize biom ass fuel derived from  non-native species identified as 
invasive by the Florida Departm ent of  Environm ental Protection unless being 
harvested as a part of a forest or ecosystem restoration program. 

1.8 Seller shall require landowners contrac ting to supply biom ass fuel to replant 
harvested tracts within three years as a condition for renewing supply contracts 
from those tracts after harvest. 

1.9 Seller shall require its Suppliers to at tend an annual sustainability and best 
practices seminar organized by Seller. 

1.10 Seller shall only utilize biom ass f uel tha t is h arvested in com pliance with the 
Florida Endangered and Threatened Species Act (s. 37 9.2291), the Florida 
Endangered Species Protection Act (s. 379.411), the Preservation of Native Flora 
of Florida Act (s.581.185) and the federal Endangered Species Act (ESA) of 1973 
(16 U.S.C. 1531-1544). Biom ass fuel obtained by forest ha rvests that result in 
damaging populations of endangered or thre atened species, as designated by the 
State of Florida, is not elig ible for purchase by  Seller. Any lack of  eligibility f or 
purchase based on this s tandard shall not necessarily extend to an entire parcel or 
other unit of property, but  on ly the are a necessary  for m aintenance of th e 
endangered and threatened species. Purc haser and Selle r shall co llaborate to 
ensure compliance with this standard.  

2. Forest Stewardship Incentive Payments 

2.1 Purchaser wishes to provide land owners a financial incentive to promote forestry 
practices co nsidered to  be superio r to  the m inimum sust ainability standards 
contained in Part 1 of th is Appendix VIII, in terms of promoting b iodiversity and 
environmental protection. The program  to achieve this objective consists of three 
primary components:  

a. The adoption by reference of third party stewardship certification 
programs. 

b. A program of eligibility that will provide growers with a guaranteed price 
premium for having certified their forest plan through a qualified 
stewardship program. 

c. A program of ongoing evaluation and adjustment of the plan to reflect the 
results obtained and changing market conditions, including an advisory 
committee of forestry professionals. 
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2.2 Purchaser wi ll be responsi ble for the ad ministration of the Forest Stewardship 
Program and will reim burse the Seller for any paym ents made to Suppliers under  
this progr am. Purchaser also re tains the right to m odify the Forest Stewardship 
Program at any time.  

2.3 Once a g rower has certified  specific land properties,  docum entation will be 
provided by Purchaser that entitles the grower  to a pr emium paym ent that will 
remain fixe d as long as the continued pa rticipation in the certified program  is  
verified. 

2.3.1 If the level of  f inancial incen tives per ton as sociated with a specif ic 
stewardship program  decreases th rough tim e, the grower will s till be 
entitled to the leve l of incentive effective at the time they entered into the 
program. 

2.3.2 If the level of  incentive increases for a specific stewardship program , the 
grower will not be entitled to that increase. 

2.3.3 A grower may opt to change to a di fferent stewardship program but must 
be certified under that program  and w ill only be eligible to receive the 
level of incentive available at the time the new certification is obtained.   

2.4 Payments will be m ade to qualified Suppliers b y Seller b ased on deliv ered wet 
tonnage, provided the fuel specifications  otherwise im posed by Seller for the 
proper operation of  the  Facility a re met. These paym ents will be reim bursed by 
Purchaser. 

2.5 Purchaser will b e re sponsible f or verifying with the ce rtifying progr am that the  
grower has com plied with the program  once loads from  that property start being 
delivered. P urchaser will reta in th e righ t to m ake its own determ ination of 
continued verification if deemed necessary. 
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Appendix IX 
Initial Testing Standards and Operational Capacity Testing 
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