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Docket NO. 090079 
In re: Petition for increase in rates by Progress Energy Florida, Inc. 

1. This filing is made by 

Dianne M Triplett Carlton Fields, P . A .  
4221 W. BOY Scout Boulevard, Suite 1000 
Tampa, Florida 33607-5780 
direct 813.229.4917 
fax 813.229.4133 
jcostello@carltonfields.com 
www.carltonfields.com 

2.  This filing is Progress Energy Florida, Inc.'s Motion for 
Expedited Approval of a Regulatory Asset or Liability as an Alternative to Implementing 
Rates Subject to Refund PBrsuant to Section 366.06(3), Florida Statutes. 

3. This document is ten (10) pages. 

4. This filing is made on behalf of Progress Energy Florida, Inc. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for increase in rates 
By Progress Energy Florida, Inc., 

/ 

Docket No. 090079-El 

PROGRESS ENERGY FLORIDA, INC.’S MOTION FOR EXPEDITED 
APPROVAL OF A REGULATORY ASSET OR LIABILITY AS AN ALTERNATIVE TO 

IMPLEMENTING RATES SUBJECT TO REFUND PURSUANT TO SECTION 
366.06(3), FLORIDA STATUTES 

Progress Energy Florida, Inc. (“PEF” or the “Company”), pursuant to Section 366.05(1), 

Florida Statutes, and Rule 28-1 06.204, F.A.C., respectfully moves the Florida Public Service 

Commission (“PSC” or the “Commission”), for approval of the creation of a regulatory asset or 

liability as an alternative to the implementation of rates subject to refund commencing with the 

first billing cycle for January 2010 pursuant to the Company’s Petition in this Docket and 

Section 366.06(3), Florida Statutes. PEF requests expedited approval of its Motion for the 

reasons provided in this Motion. 

BACKGROUND 

I .  On March 20,2009, PEF filed its Petition for a permanent increase in base rates 

and service charges sufficient to generate additional, total annual base revenues of approximately 

$499 million, beginning with the first billing cycle for January 2010, pursuant to the tile and 

suspend provisions of Section 366.06(3), Florida Statutes. PEF filed Minimum Filing 

Requirements (“MFRs”), pre-filed direct witness testimony, exhibits, and appropriate tariff 

sheets associated with the request for permanent base rate relief. 

2. By Order No. PSC-09-04I3-PCO-EI in this Docket, the Commission, in relevant 

part, suspended PEF’s proposed final rates pursuant to Section 366.06(3) pending further review 

of PEF’s base rate relief request. Specifically, the Commission suspended the requested 

permanent base rate schedules under the provision of Section 366.06(3) that provides, pcnding a 

l5816791.2 



final order by the Commission in any rate proceeding tinder this section, the Conmission may 

for good cause withhold consent to the operation of all or any portion of the new rate schedules 

within 60 days of the request. $366.06(3), Fla. Slats. The Florida Legislature further provided in 

Section 366.06(3) that “[sluch consent shall not be withheld for a period longer than 8 months 

from the date of filing the new schedules.’’ Absent a final decision on the base rate relief 

petition pursuant to the file and suspend provisions o f  Section 366.06(3) within 8 months, the 

Florida Legislature provided that “[tlhe new rates or any portion not consented lo shall go into 

effect under bond or corporate undertaking at the end of’  the eight-month period. 

with these statutory provisions, the Commission entered an Order of Procedure in this Docket, 

Order No. PSC-09-0190-PCO-EI, that provided for service hearings, discovery, intervener 

testimony and exhibits, rebuttal testimony and exhibits, a final evidentiary hcaring, and briefs, in 

time for a final Commission decision within the eight-month statutory period. 

Consistent 

3 .  PEF’s base rate proceeding, through the final evidentiary hearing and briefing, 

was completed within the schedule set forth i n  thc Commission’s Order of Procedure. The 

Commission Staff recommendation was due November IO, 2009 for the Commission’s 

consideration at the Special Agenda Conference on November 19, 2009. On October 2, 2009, 

however, Governor Crist requested that the Commission postpone its decision until two newly 

appointed Commissioners are confirmed. Commission Staffs  recommendation regarding the 

Governor’s request was set for consideration at the October 27,2009 Agenda Conference. All 

parties were provided the opportunity to brief certain issues related to the Governor’s request, 

including, with respect to PEF, whether the Commission can postpone its final decision on PEF’s 

petition for a permanent base rate increase and, if the Commissioii did postpone its decision, 

whether PEF can begin charging rates subject to refund on January 1, 201 0. 
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4. All intervener parties and the Commission Staff agreed that PEF may begin 

charging rates subject to refund on January I ,  2010. They acknowledged that PEF’s 2005 Base 

Rate Settlement Agreement terminates with the last billing cycle of December 2009 and that the 

file and suspend provisions of Section 366.06(3) control. 

5 .  The Commission denied Comniission S taf fs  Recommendation that i t  cannot 

postpone a final decision on PEF’s base rate petition and timely comply with the statutory 

obligation to render a final decision on or before March 20, 2009. The Commission approved 

alternative dates for a decision on PEF’s revenue requirements on January 1 1 .  2010 and PEF’s 

rates on January 28, 2010. As a result of this decision to postpone its decision on PEF’s rcveiiue 

requirements and rates, and its acknowledgement that PEF by statute may begin charging the 

requested rates on January I ,  2010 subject to refund, the Commission asked PEF ”to do their best 

to minimize any potential impact to ratepayers.” Pursuant to this request, PEF moves the 

Commission to approve a regulatory asset or liability as an alternative to the immediate 

collection on January 1, 2009 of PEF’s requested rates subject to refund as authorized by Section 

366.06.(3). 

I. The Commission should grant  PEF’s request to create a regulatory asset o r  liability 
as an  alternative to PEF’s implementation of rates subject to refund pursuant  to 
Section 366.06(3). 

6. Section 366.06(3) states that the Company is entitled to place its proposed new 

ratcs into effect subject to refund after eight months. The 8-month statutory clock runs on 

November 19, 2009, and PEF’s 2005 Rate Settlement Agreement expires with the last billing 

cycle of December 2009, unless extended by PEF at its sole option for another 6-month period, 

which PEF did not do. No party disputes this and, therefore, PEFis entitled to place its proposcd 

rates into effect subject to refund with the first billing cycle of January 201 0. As an alternative 

l5876791.2 
3 



in response to the Commission’s specific request that PEF attempt to minimize any potential 

impact to ratepayers, PEF moves the Commission to approve a regulatory asset or liability that 

adjusts actual revenues earned by PEF in 2010 to the revenue requirements approved by the 

Commission, until new rates arc implemented following the Commission’s current schedule to 

decide PEF’s revenue requirements and rates. 

7. Granting this Motion and creating the requested regulatory asset or liability 

complies with the Commission’s request by protecting thc interests of both the Company and its 

customers. If the Motion is granted, customer interests are protected bccatisc they will see no 

change in their bills as a result of PEF’s petition for permanent base rate relief until the 

Commission has issued its final decision, assuming that decision is rendered within the 12-month 

statutory deadline, or at the end of the 12-month statutory period under Section 366.06(3). As a 

result, customers will commence paying the rates finally approved by the Commission or by 

operation of law. Likewise, Commission approval of the Company’s Motion will protect the 

Company’s interests by providing the Company the benefit of its statutory right to relief in  an 

alternative fashion. Accordingly, for these reasons, PEF requests that its Motion be granted. 

8. PEF proposes the creation and operation of the regulatory asset or liability, if this 

Motion is granted, in the following manner. PEF will record a regulatory asset for the period 

beginning January I ,  2010 up to the effective date ofthe 2010 base rate increase. The regulatory 

asset will be equal to the Commission-approved increase in revenues that would have been 

collccted beginning with the first billing cycle in January 2010 assuming the Commission had 

voted on November 19‘h as originally planned. This amount will be calculated by multiplying 

the Commission-approved annual revenue increase by the projected applicable month’s sales 

divided by projected annual sales as filed in the base rate proceeding (Annual Revenue Increase 
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* (Projected Applicable Month’s Sales/Projected Annual Sales)). The annual rcvcnue increasc is 

defined as the amount of the increase granted less the amounts collected through the rate 

adjustment for the Bartow Limited Proceeding and the Interim Rate Proceeding. The regulatory 

asset or liability account will accrue interest at the 30-day commercial paper rate and will be 

collected through a rate adjustment on customer bills. The rate adjustment factor will be 

calculated by dividing the balance ofthe regulatory asset or liability account plus estimated 

interest by the forecasted base revenues for the remainder of2UIO. T h e  rate adjustment factor 

will be applied to actual billed base rate revenue for the remainder of 2010. Amounts collectcd 

through the rate adjustment will be applied against the balance of the regulatory asset account. 

Any balance remaining in the regulatory asset or liability account will be included in the fuel- 

clause true-up balance for 2010 and collected or refunded through the fuel clause in 2012. 

Commission approval of this Motion and the authorization allowing PEF to 9. 

collect or refund through a rate adjustment on customer bills the effect of the deferral of the base 

rate increase will meet the criteria established under (EITF) 92-7, “Accounting by Rate 

Regulated Utilities for the Effect of Certain Alternative Revenue Programs” for revenue 

recognition. Therefore, granting this Motion and establishing a regulatory asset or liability IO 

adjust actual revenues earned by PEF to the revenue reqiiircmcnts approvcd by the Commission 

as provided by FAS 71 is appropriate. An example of the calculation of the regulatory asset 

based on approval of PEF’s entire requested increase of $499 million and the calculation of the 

related rate adjustment is provided on Exhibit No. 1 to this Motion. PEF is requesting approval 

of the methodology provided in Exhibit No. 1 for deriving the rate adjustment. The actual 

amount of the regulatory asset or liability and the actual rate adjustment will be submitted to the 
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Commission Staff for administrative approval after the Commission vote establishing the amount 

o f  the annual revenue increase. 

10. PEF’s Motion is driven by the unique and unprecedented Circumstances facing thc 

parties to this proceeding that led to the issues addressed at the October 27, 2009 Agenda 

Conference and the resulting Commission decision with respect to those issues. Absent these 

circumstances, and the specific request of PEF by the Commission at that Agenda Conference, 

PEF would not be moving the Commission for the relief requested in this Motion. As a result, 

this Motion is necessary to address unique circumstances and this Motion and the requested 

relief should not be considered precedent for future Commission action in base rate proceedings 

brought pursuant to the tile and suspend provisions of Section 366.06(3). 

I 1 ,  PEF is filing this Motion for relief in response to the Commission’s request at the 

October 27Ih Agenda Conference. PEF does not intend to waive and is not waiving the 

provisions of Section 366.06(3), which authorize PEF to put rates into effect subject to refund 

with the first billing cycle of January 2010 by filing this Motion. Thus, if the Motion is not 

granted in the time requested below, PEF will still need to determine whether to implement rates 

subject to refund pursuant to Section 366.06(3). PEF also does not intend to waive and is not 

waiving the statutory right to implement PEF’s proposed rates if there is no final decision with 

respect to its rates within 12 months as provided by Section 366.06(3). 

12. PEF requests expedited approval of the relief requested in this Motion. To 

comply with the provisions of Section 366.06(3)PEF must begin notifying customers o r  the 

implementation of rates subject to refund commencing with the first billing cyclc of January 

2010 by November 24, 2009. Accordingly, PEF needs an expedited decision on its Motion if an 

alternative to the implementation of PEF’s rates subject to refund is going to be implemented. 
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11. Statement of Conference with Parties of Record. 

13. Pursuant to Rule 28-106.204(3), F.A.C., PEF is in the process of consulting with 

the parties of record. Given the short timeframe, PEF has not been able to obtain positions from 

all parties. But PEF is optimistic, given its initial conversations with some of the parties, 

including OPC, that it will be able to reach agreement on its motion. PEF will continue to work 

with the parties to come to an agreement. 

Ill.  Conclusion. 

14. For all the reasons provided above, PEF respectfully requests expedited approval 

by the Commission of the creation of a regulatory asset or liability as described in  this Motion as 

an alternative to the implementation of rates subject to refund pursuant to the requirements of 

Section 366.06(3), Florida Statutes, consistent with the Commission’s request at the October 27, 

2009 Agenda Conference. 
l+ 

Respectfully submitted t h i s 2  day of November, 2009. 

R. ALEXANDER GLENN 
alex.rlenn@pgnmail.com mwalls@,carltonfields.conl 
JOHN T. BURNETT Florida Bar No. 0706242 
john.burnett@,pmmail.com DIANNE M. TRIPLETT 
Progress Energy Service Company, LLC dtriplett@carItonfields.com 
299 First Avenue North Florida Bar No. 087243 1 
P.O. Box 14042 (33733) 
St. Petersburg, Florida 33701 
(727) 820-51 84 
(727) 820-5249(fax) 

MATTHEW BERNIER 
mbemier~carltonfields.coni 
Florida Bar No. 0059886 
Carlton Fields 
4221 W. Boy Scout Boulevard 
P.O. Box 3239 
Tampa, Florida 33607-5736 
(813) 223-7000/ (813) 229-4133 (fax) 
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PAUL LEWIS, JR. 
Paul.lewisir@~nniail.com 
Progress Energy Service Company, LLC 
106 East College Avenue, Suite 800 
Tallahassee, Florida 32301 
(850) 222-8738 / (850) 222-9768 (fax) 

RICHARD MELSON 
risk(r~,niiclsoiil~v. .coni 
Florida Bar No 0201 243 
705 Piedmont Drive 
Tallahassee, FL 32312 
(850) 894-1351 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via 

electronic and U.S. Mail to the tollowing counsel of record as indicated below on th i s& day of 

November, 2009. 
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WRNEY V 

KATHERINE FLEMING 
Staff Counsel 
Florida Public Service Commission 
2540 Shumard Oak Blvd 
Tallahassee, FL 32399 

BILL MCCOLLUM/CECILIA BRADLEY 
Office of the Attorney General 
The Capitol - PLOl 
Tallahassee, FL 32399-1 050 

JAMES W. BREW/ALVIN TAYLOR 
Brickfield Law Firm 
1025 Thomas Jefferson Street, NW, Sth FI 
Washington, D.C. 20007 

KAY DAVOODI 
Director, Utility Rates and Studies Office 
Naval Facilities Engineering Command 
1322 Patterson Avenue SE 
Washington Navy Yard, DC 20374-5065 

J.R. KELLYKHARLES REHWINKLE 
Office of thc Public Counsel 
c/o The Florida Legislature 
1 1  1 W. Madison Street - Room 812 
Tallahassee, FL 32399.1400 

VICKI G. KAUFMANIJON C. MOYLE, JR. 
Keefe Law Firm, The Perkins House 
I I8 North Gadsden Street 
Tallahassee, FL 32301 

R. SCHEFFEL WRIGHT / JOHN T. LAVIA 
Young Law Firm 
225 South Adams Strcct, Stc. 200 
Tallahassee, FL 32301 

AUDREY VAN DYKE 
Litigation Headquarters 
Naval Facilities Engineering Command 
720 Kennon Street, S.E. Bldg 36, Room 136 
Washington Navy Yard, DC 20374-5065 

STEPHANIE ALEXANDER 
Tnpp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, Florida 32301 
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