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Ruth Nettles ogoo')9-£.;t 
From: 	 WOODS.MONICA [WOODS.MONICA@leg.state.f1.us] 

Sent: 	 Monday, November 09, 20094:03 PM 

To: 	 Filings@psc.state.f1.us 

Cc: 	 Charles Rehwinkel; Alex Glenn; Alexander, Stephanie; Audrey VanDyke; Bill Schultz; C. Bradley; Caroline 

Klancke; Dan Lawton; Dan Moore; Dianne Triplett; Erik Sayler; F. Alvin Taylor; J. Burnett; J. McWhirter; J. 

Pous; J. Woolridge; James Brew; John C. Moyle. Jr.; John T. LaVia; Joseph L. Adams; K. Dismukes; 

Katherine Fleming; Keino Young; Karin S. Torain; Khojasteh Davoodi; M. Walls; Paul Lewis; Charles 

Rehwinkel; Richard Melson; S. Wright; BOYD.SCOTT; V. Kaufman; Vicki Kaufaman 


Subject: 	 PUBLIC COUNSEL'S RESPONSE TO PROGRESS ENERGY FLORIDA, INC.'S MOTION FOR EXPEDITED 
APPROVAL OF A REGULATORY ASSET OR LIABILITY AS AN ALTERNATIVE TO IMPLEMENTING RATES 
SUBJECT TO REFUND PURSUANT TO SECTION 366.06(3). FLORIDA STATUTES. 

Attachments: OPC REGASSET RESPONSE (FINAL)11-09-09 ..pdf 

Electronic Filing 

a. Person responsible for this electronic filing: 

CharlesJ Rehwinkel. Associate Public Counsel 
Office of Public Counsel 
clo The Florida Legislature 
III West Madison Street, Room 812 
Tallahassee, FL 32399~1400 
(850) 488~9330 
relnvinkel.chal'les@le(T.statdl.us............................... ···..·· .. ·b .... ·· ......................... 


b. Docket No. 090079-EI 

In re: Petition for increase in rates by Progress Energy Florida, Inc. 

c. Document being filed on behalf of Office of Public Counsel 

d. There are a total of 7 pages. 

e. The document attached for electronic filing is PUBLIC COUNSEL'S RESPONSE TO PROGRESS ENERGY FLORIDA, 
INC. 'S MOTION FOR EXPEDITED APPROVAL OF A REGULATORY ASSET OR LIABILITY AS AN ALTERNATIVE TO 
IMPLEMENTING RATES SUBJECT TO REFUND PURSUANT TO SECTION 366.06(3), FLORIDA STATUTES. Thank you 
for your attention and cooperation to this request. 

Monica R. Woods 
Administrative Assistant to Charles]. Rehwinkel, Associate Public Counsel. 
Office of Public Counsel 
Telephone: (850) 488~9330 
Fax: (850) 487-6419 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In Ie: Petition for increase in rates Docket No. 090079-EI 
By Progress Energy Florida, Inc., 

Date Filed: November 9, 2009 

PUBLIC COUNSEVS RESPONSE TO PROGRESS ENERGY FLORIDA, INC.'S 

MOTION FOR EXPEDITED 


APPROVAL OF A REGULATORY ASSET OR LIABILITY AS AN ALTERNATIVE TO 

IMPLEMENTING RATES SUBJECT TO REFUND PURSUANT TO SECTION 


366.06(3), FLORIDA STATUTES 


The Citizens of Florida, thro:ugh the Office of the Public Counsel ("OPC") file this 
. \ 

response to the Motion of Progress Edergy Florida, Inc. ("PEF") for approval of the creation of a 

regulatory asset or liability as an alternative to the implementation of rates sUl:liect to refimd 

pursuant to the Company's Petition in this Docket and Section 366.06(3), Florida Statutes. 

The Citizens respond as follows: 

1. Because of the public policy decision underlying the October 2, 2009, letter from 

Govemor Charlie Crist requesting a delay in the vote in this case in order that the two new 

appointees can consider and vote on the case, the possibility of subjecting PEF's customers to the 

potential implementation ofPEF's originally proposed rates became an inevitable consequence. 

2. The OPC r~cognizes the merit of finding a way to protect customers from the imminent 

increase in rates that are unlikely to be of the magnitude of the pernlanent rates in this case. The 

OPC further recognizes the value of changing customer rates only once as a result of the 

Commission's final decision in this case. 
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3. When the concept of creating a deferred debit in the form of a regulatOlY asset as a way 

of allowing PEF to avail itself of its right to implement rates while not imposing an undue 

burden on customers was first raised, the OPC was not persuaded. The Public Counsel's 

objection transcends the highly specific and unique circumstances of this case. In fact, at the 

October 27, 2009, Agenda Conference, the OPC expressed a strong o~jection to utilizing a 

regulatory asset in order to attempt to persuade PEF to forbear the implementation of Section 

366.06(3), Florida Statutes. 

4. In light of the motion filed by PEF, and after further consideration, the OPC maintains its 

objections and concerns. Nevertheless, in recognition of the practicalities of the situation, our 

objections can be overcome Ol set aside if certain conditions occur. 

5. PEF proposes that the regulatory asset be approved "as an alternative to the immediate 

collection on January 1, 2009 [ sic] of PEF's requested rates subject to refund as authorized by 

Section 366.06(3)." 

6. The OPC is willing to withhold its objection and refrain from appellate action 

challenging the legality of the concept proposed by PEF. The OPC's wiHingness to agree to the 

accommodation is conditioned upon a stipulation of parties and an express and binding 

recognition by the Commission that the mechanism proposed by PEF is a one-time 

accommodation to a unique set of circumstances that are contemplated to never fe-occur. 



7. These specific and unique set of circumstances are: 

a. 	 A stipulation that prohibits PEF from increasing base rates until a time 
celiain beyond the 8 month date; 

b. 	 A Commission vote scheduled in time to meet the 8 month time frame and 
the expiration of the stipulation; 

c. 	 Two of the five Commissioners assigned to the case whose terms expire at 
the end of the stipulation are not reappointed by the Governor; 

d. 	 A request by the Governor to delay the Commission vote beyond both the 
8 month and stipulation expiration date; amI 

e. 	 The Commission granting the request to delay the vote beyond the two 
dates noted in subsection (d) above. 

8. These circumstances are highly specific to the PEF case and do not apply to the FPL 

case, nor will they conceivably apply to any other rate case to be filed in the future. The OPC 

requests that the Commission expressly note these specific factors and any others it deems to 

make this situation unique in any order approving the PEF request 

9. The OPC has serious concerns about creating an "alternative" to the operation of the file 

and suspend provisions of Chapter 366, Florida Statutes. Nevertheless, the OPC is willing to 

withhold its o~jectiol1s and stipulate to implementing a regulatory asset mechanism that will 

fairly take into account the legitimate interests of the customers and the company, given the 

highly unusual circumstances facing the parties and Commission as a result of the request of the 

Governor's office in the October 2, 2009 letter. 

10. The OPC has stated to PEF that it has an objection to making any modifications to the 

operation or interpretation of Section 366.06(3), Florida Statutes. OPC also observes that, by the 



terms of its Motion, PEF has acknowledged that the operation of the 8 month provision of 

Section 366.06(3) can be waived, and therefore is not mandatory or automatic. Further, OPC 

disputes the statutory authority of the Commission to grant PEF's motion in the absence of a 

stipulation of parties to that effect. However, as OPC has stated, OPC does not dispute PEF's 

right, under the terms of the governing statute and the terms of its settlement agreement, to place 

its proposed rates into effect subject to refund pending the Commission's final decision in this 

docket. 

11. In light of the unique and unusual circumstances of this proceeding, and on the condition 

that the resolution of PEF's proposal will never be considered precedential for any departure 

from the strict and historical application of the requirements Section 366.06(3), FlOIida Statutes, 

the OPC is wi1ling to enter a limited stipulation of parties (or the functional equivalent) as to the 

creation of the regulatory asset or liability in order to avoid the possibility of customers bearing a 

level of rate increase, even temporarily, that is unlikely to result from the Commission's final 

determination. The OPC emphasizes that by its stated willingness to enter such a stipulation 

OPC does not relinquish its litigation position, which is that current base rates are unreasonably 

high and should be reduced. In that regard, the ultimate stipulation should be worded neutrally 

to refer to «revenue decrease" as well as "revenue increase." 

12. ope further states that it does not consent to the mechanism described in paragraphs 8 and 

9 and Exhibit 1, but is willing to work with PEF, Staff and other parties to arrive at stipUlation 

language that will ensure that the mechanism of the regulatory asset/regulatOIY liability achieves 

the intended result with no windfall to the company relative to the revenues that would be 

collected if the filed rates were to be implemented 011 January 1, 2010. The OPC has 



commenced discussions with the Company and believes that PEF will work in good faith with 

the intervenors and the staffthrough the implementation of final rates in March 2010 to fashion 

an appropriate surcharge mechanism and amount The OPC does not believe that all of the 

details of estimation and collection of the asset and surcharge need be finally determined in the 

disposition of this Motion. Instead, the proposal by PEF can be approved contingent upon the 

Parties and the Staff agreeing to stipulation language and working out the final details. Once 

presented by the parties, the Commission can approve them at one of the two agendas set for the 

case in January 2010. 

13. Furthermore, the ope does not believe the mechanism should be designed in a way that 

would create a precedent for use in any other situation - especially where the company has the 

opportunity to raise rates by operation ofthe statute either by default or by action or inaction of 

the Commission or another party. Increasing customers' rates should not be "painless" and easy 

for the company. Defen·jng the collection of rates to avoid a difficult decision or to put off the 

inevitable is not a desired outcome of any automatic rate increase decision nor is it what was 

contemplated by the Legislature. Creative mechanisms that are not authorized by statute, such as 

a regulatory asset for deferred collection of revenues should not be used in these situations, 

absent the specific conditions and circumstances - including willingness of parties to enter a 

stipulation - existing in this one case. 

14. The OPC further submits that, in light of the regulatory asset being an accommodation to 

the company to preserve its ability to collect revenues under the highly specific circumstances of 

this case, the collection of interest on estimated revenues should not be factored into the 



development of the size of the regulatory asset or the level of the surcharge. Rather, the OPC 

submits that it would be more appropriate for the Company to submit a petition to the 

Commission after completion of the surcharge for a determination and collection of any interest 

if it can demonstrate that the failure to collect the commercial paper rate level of interest was a 

hardship or jeopardized the level of earnings required (e.g., placed the company's eamings below 

the establish ROE range). 

15. For all the reasons provided above, the OPC requests that the Commission take these 

comments into consideration when making any decisions on PEF's aforementioned Motion. 

Respectfully Submitted, 

JR Kelly 
Public Counsel 

~~ck~M
Charles J. Rehwinkel 
Associate Public Counsel 
Office of the Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, Florida 32399-1400 
(850) 488-9330 
rehwinkel.charles@leg.state.fl.us 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and foregoing PUBLIC COUNSEL'S RESPONSE TO 
PROGRESS ENERGY FLORIDA, INC'S })I/OTION FOR EXPEDITED APPROVAL OF A 
REGULATORYASSET OR LIABILITYAS ANALTERNATIVE TO IMPLEMENTING RA TES 
SUBJECT TO REFUND PURSUANT TO SECTION 366.06(3). FLORIDA STATUTES has been 
furnished by electronic mail and U.S. Mail on this 91h day ofNovember, 2009, to the following: 

John T. Burnett 
Progress Energy Service Company, LLC 
P,O, Box 14042 
St. Petersburg, FL 33733-4042 

Mr. Paul Lewis, Jr. 
Progress Energy Florida, Inc 
106 East College Ave, Suite 800 
Tallahassee, FL 32301·7740 

Bill McCollum/Cecilia Bradley 
Office of Attorney General 
The Capitol - PLO 1 
Tallahassee, FL 32399-1050 

Stephanie Alexander 
Tripp Scott, PA. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 

J, Michael Wallsl Diane M. Tripplett 
Carlton Fields Law Fiml 
P.O. Box 3239 
Tampa, FL 33601-3239 

Dan Moore/Stephanie Alexander 
Association for Fairness in Rate Making 
316 Maxwell Road, Suite 400 
Alpharetta, GA 30009 

Conn iss a Pease 
1550 S, Belcher Road #513 
Clearwater, FL 33764 

Vicki G, Kaufman/Jon c.. Moyle, Jr, 
Florida Indush ial Power Users Group 
II 8 North Gadsden Street 
Tallahassee, FL 32301 

Robert Scheffel Wright! John T, LaVin 
Young van Assenderp 
Florida Retail Federation 
225 South Adams Street, Suite 200 
Tallahassee, FL 32301 

Joseph L. Adams 
IBEW System COllncil U-8 
4314 N, Suncoast Blvd. 
Crystal River, FL 34428 

James W, Brew/F. Alvin Taylor 
PCS Phosphate - White Springs 
1025 Thomas jefferson St. NW, 81h Flo 
Washington, DC 20007 

Katherine FleminglKeino Young 
Caroline Klancke, Erik Sayler 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Richard D. Melson 
705 Piedmont Drive 
Tallahassee, FL 32312 

Kay Davoodi, Director Utility Rates 
clo Naval Facilities Engineering 
Comma 
1322 Patterson Avenue SE 

Washington Navy Yard, DC 20374 

Audrey Van Dyke 
c/o Naval Facilities Engineering 
Comma 
720 Kennon Street, SE Building 36 R 
Washington Navy Yard, DC 20374 

Marco Ian nella 
701 Milwaukee Ave .. 
Dunedin, FL 34698 

\ 

~U.J 
Charles J. Rehwinkel 
Associate Public Coullsel 


