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C) 
In Re Docket # : 090524-EM 

Dear Chairman Carter: 

We have been advised that four ofthe five items in the Complaint filed by us on 
September 21,2009, against the City ofVero Beach (COVB) electric utility have been 
accepted (Docket Number: 090524) by the Public Service Commission (PSC). With 
regard to the fifth item in the complaint relating to the 1981 Territorial Agreement 
approved by PSC which delineated the electric service areas between the Florida Power 
& Light (FPL) and COVB, we are re-filing that complaint per our understanding of 
Commission instructions. 

We are seeking a Declaratory Statement from the PSC under Section 120.565 that the 
PSC's Territorial Agreement (Docket No. 800596-EU, Order No. 10382, dated 
November 3, 1981) between City and Florida Power & Light (FPL) should be amended 
on the PSC' s own motion to recognize that there are significant demographic changes 
from when the Agreement was approved over 28 years ago that are detrimental to the 
rights of. and COVB cannot any economically serve, the 61 percent of the customer 
population outside of COVB in an economic manner. 

DECLARATORY STATEMENT PETITION 

Review of Territorial Agreement (Docket No. 800596-EU, Order No. 
10382, dated November 3, 1981) between City and Florida Power & 
Light (FPL) 

The attached Territorial Agreement (EXlllBIT 1) was the third in a series (prior 
revisions in 1972 and 1974) and completed 28 years ago at a time when about 10 percent 
of the City' S electric customers were outside of the City. Now, 61. percent of the City's 
electric customers are outside of the City. These electric customers have been victims of 
Taxation Without Representation and Jack ofEqual Protection as guaranteed under the 
Untied States and Florida Const.itutions. 
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The territorial agreement reflects a number of comments which appear to be relevant 
in today ' s electric utility environment and which should be opened to public hearing 
under the Commission's own motion, or in relation to the City'S requested changes for 
rate structure and elimination of its municipal surcharge 

1. 	 in the fourth paragraph, page I, it states that "the Commission finds no 
compelling reason to set this matter for bearing . .. tbere appears to be limited 
customer objection ... moreover, the agreement is in the public interest" 

In the fi fth paragraph, page 1, it states that "Nevertheless, to insure that all 
persons who would be affected by the agreement have the opportunity to object to 
the approval of the agreement, the Commission is issuing this Notice of Intent to 
Approve." 

Tn the first paragraph, page 2, the Commission noted the attempts by FPL and/or 
the City to contact the affected customers and determine their reaction to tbe 
proposal for changes to the prior territorial agreements. 

Comment: Tbe Commission should set this matter tor hearing as there is 
significant customer objection (see also items 1 - 3 in our September 21 2009 
letter to the Commission) to tbe City' s electric utility as evidenced by the 
correspondence directed to tbe P SC, Indian River County State Delegation, lndian 
River County (County) Commissioners, COVE Council and the Town ofTndian 
River Shores (Shores) Town Council, results of recent elections to the COVB 
Council, and local published, television and radio media on the issues with the 
COVB electric utility. 

COVB has inefficient operations and rates significantly higher than FPL. See 
Exhibits 2 A and B which show the comparative electric rates for COVB 
compared against FPL and other utilities where COVB's rates are 26 to 35 
percent above FPL' s rates depending upon the PSC rate to be approved for FPL 
in January 2010. In addition, COVB siphons utility revenues for City budget 
purposes rather than utility operations or reserves. Over $11 M of $22 M COVE 
budget comes directly or indirectly from its electric utility (See EXlllBIT 3) 

COVE provides no true independent and representative voice with City 
elected officials for the 61 percent of customers outside of the City limits. After 
conducting a series of meetings last fallon the features on six of the State s uti lity 
authorities, it prepared in January 2009 and in September 2009 proposals for a 
COVB "Utility Authority" (UA) which would provide designated but not 
proportional representation for customers with all appointments to be made by the 
City Council and no appointments to be made for representatives by the 
jurisdict ions served. Significant authorities were granted to the UA all of which 
had to be approved, modified or rejected by the City Council; therefore, it had no 
real or independent autbority. The current City Utility Advisory Commission 
(UAC) reviewed the proposaJ and stated that the proposal was no change from the 
current UAC. The recently resigned COVB Electric Utility Director stated, the 
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proposal was cumbersome, would add another layer ofgovernment, and wa no 
change from what existed now. 

COVB is guilty of consistent mismanagement, negligence, and breach of 
fiduciary responsibility . See specifically January 31, 2006, COVB Special CalJ 
Meeting minutes, pages 8-9, where the City Manager comments that after 
discussions with staff and others "our system has been in decline for the past ten 
years ... . we have not held up our fiduciary responsibility to maintain our system 
like we should have .. . the Council has to decide if they want to sell or not. Tfthey 
are going to TAKEOUT that option [sell option] then it can save them [City 
taff] a lot of work and a lot of money . .. He said that it is a real revenue source, 

can keep taxes down for the citizens, etc ... ." It appears that decisions then were 
"penny wise and pound foolish" and continue to haunt the City nearly fOUT years 
later. (See also item # 5) 

Finally, COVB knowingly ignored PSC Section 366.04(7) (a) which would 
have provided the opportunity to all customers to vote on baving an independent 
and representative utility authority. lfthe PSC was concerned in 1981 about 
contacting the 168 customers affected by the modification in the Territorial 
agreement, why wouldn't it be concerned about the 34,500 customers in generaJ, 
and the 22,000 customers (61 %) outside the City in particular, not having an 
opportunity for representation and comment, as wouJd have been provided in the 
2008 Referendum? 

Furthermore, we have collected a significant number of signatures on petitions 
exhibiting a desire for a Referendum for outside customers to switch from the 
City electric service to FPL electric service, the electric service provider that 
surrounds the City's electric system. We understand that a Referendum now 
presents some State Jegal issues; however, the fact that significant numbers of 
customers outside ofCOVB bave signed petitions to switch to FPL should be 
recognized. 

Outside customers are again seeking Local Legislation proposed by Rep. 
Debbie Mayfield to modifY the Commission's statutes to provide for the City's 
electric system to be subject to the Commission' s statutes as ifCOVB were a 
"public utility" 

2. 	 In the second paragraph, page 2, the Commission stated "Approval of this 
territorial agreement should assist in the avoidance of uneconomic duplication of 
faciliti es on the part of the parties, thereby providing economic benefits to the 
customers of each. 

Comment : The City is uneconomical compared to FPL historically and 
presently (See EXHlBITS 4 A & 4 B and Exhibit 5) for a comparison of years of 
FPL and COVB rates where COVB' s rates have been on average 15 - 26 percent 
higher than FPL over the past 10 years using ] ,000 KWH and 2,500 KWHs. 
Additional cheaper capacity is coming on line from FPL between 2009 and 2012 
which will make the City'S power plant used even less than its current 9 % of use 
which will directly affect the proposed future revenue and therefore further 
increase the projected rate differential between the two. Also, in the City 
consultant ' s September 18, 2009 submission to the Commission, rate increases 
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have been projected for each of the next five years. FPL surrounds the City and 
couJd easily substitute for the City ' s electric utility. 

In addition, the disparity in rates between the City s projected annual revenue 
of $92+ M and the $73 M annual cost for the same FPL service amounts to an 
annual cost to the local community of over $19 M annually in the Vero Beach 
economy. $13 M of that is from the 61 percent of the customers outside of the 
City. (See Exhibits 6 A and 6 B). FPL providing the electric service would 
conversely lead to an infusion of the same amounts of funds into the local 
economy' 

Also, there would be nearly $1 .9 M annually in revenue flow into the COVB, 
County, and Shores customers taxing districts as a result of the transmission and 
distribution and other electric infrastructure outside of the City being changed 
from nontaxable to taxable property tax rolls for all taxing districts such as 
Hospital, School, landfill and other taxing districts. 

3. In the second paragraph, page 2, the Commission also stated "The territory will 
better conform to natural or permanent landmarks and to present land 
development. " 

In addition., section 366.04(2) (e) states "To resolve, upon petition ofa utility, 
or on its own motion (underlining added), any territorial dispute involving service 
areas between and among rural electric cooperatives, municipal electric utilities, 
and other electric utilities under its jurisdiction. In resolving territorial disputes, 
the commission may consider, but not be limited to consideration of, the ability of 
the utilities to expand services within their own capabilities and the nature of the 
area involved, including population, the degree of urbanization of the area, its 
proximity to other urban areas, and the present and reasonably foreseeable future 
requirements of the area for other utiLity services. 

Comment: Much has changed over the last 28 years since the last territorial 
agreement modification in 1981 . FPL has the capability to expand services in 
comparison to the City'S electric utility which is limited geographically, has 
limited economic capacity, is deficit ridden, has no cash reserves, and runs its 
antiquated plant about 9010 of the year. COVB is unable to offer rebates for more 
efficient appliances as FPL does. Other fonns of efficient energy generation (e.g., 
solar) are not available to COVB as they are to FPL because ofgeographical 
constraints. 

In addition, the City receives about 4S percent of its base load generation from 
generation interests purchased in the past in Stanton 1 and n and in the St Lucie 
Plant. It purchases about 45 percent of its electric power from a major supplier, 
oue, another municipal utility. As municipal utilities, both oue and COVB 
electric utilities are price UNregulated monopolies! Since the City's new contract 
with OUC is 30 percent fixed rate, 70 percent is not fixed and subject to the whim 
of another unregulated price monopoly, oue To supply additional customers, 
COVB would have to purchase it, not generate it, and then add its cost as a 
middleman which is passed on to the customers This does not even consider the 
fact that OUC generates 82 percent of its electricity from coal fired plants which 
may be subject to significant Cap and Trade sanctions and taxes whether by 
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legislation or by EPA Administrative actions! Again, 61 percent of customers had 
no say in tills selection which impacts rates and costs! 

The County and the Shores are each faced with situations where one side of a 
street in their jurisdiction is served by COVB electric and the other side is served 
by FPL with significant electric rate differentials between the two sides of the 
same street. This has been compounded with the increase in the percent of outside 
City customers from about 10 percent in 1981 to 61 percent outside of the City 
now. There are no logical natural or permanent landmarks which distinguish or 
which have created this situation. It is due to land development over the past 28 
years and has created significant differences in the desirability of property for 
purchase or lease. Real estate agents and brokers state that the first question 
prospective purchasers or lessees ask is whether the property is served by COVB 
utilities. If it is, then generally they want to see other property served by FPL. 

4. Furthermore, Section 366.04(2)(£), second paragraph, states" . . . No provision of 
this chapter shall be construed or applied to impede, prevent, or prohibit any 
municipally owned electric utility system from distributing at retail electrical 
energy within its corporate limits, as such corporate limits exist on July 1, ] 974~ 

however, existing territorial agreements shall not be altered or abridged hereby." 
Comment: This provision appears to support the concept of protecling the 

municipal boundaries of electric providers. Minor changes to the City's territorial 
boundaries have occurred over the past 28 years, primarily by the addition of a 
few properties at a time from unincorporated County areas to COVE jurisdiction. 
Has the Commission checked to confirm that both COVB and FPL electric 
utilities are operating within the territorial service boundaries established 28 years 
ago or have annexations occurred by the City or other jurisdjctions that are not 
reflected in the 1981 Territorial Agreement and map? This should require a 
review of the 1981 Territorial Agreement. It should be noted that in our 
discussions with residents ofIndian River County, they have no interest in being 
annexed by the City based on the County customers' observations of the City 's 
poor management, administration, operations, etc. 

We are not asking for the City to be deprived of supplying electricity to its 
own residents (about 13,000 customers). We are asking that the 61 percent 
(22,000 of34,500) of the customers now outside of the City be allowed to change 
elec ric supplier. City residents and ustomers can remain with the City as their 
electric supplier. The customers outside of the City are asking under section 
366.04(2) (e) that the Commission, on its own motion. allows the 61 percent of 
customers outside of the City to switch franchise territories from the COVB to 
FPL. 

5. 	 It should also be noted that in the Request for Proposal (RFP) competition for the 
selection of the FMP A electric supplier, the City engaged in some interesting 
practices in relation to the RFP, Bidding, Evaluation, and Contract Signing 
Process: 

• 	 The City should have done an "electric utili ty sell analy is" in January 2006 when 
the City s consultant presented 6 options, 2 ofwhich included selling all or part of 
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the City' s electric system. The January 31 to late Feb 2006 City Council meetings 
Minutes have been reviewed on the discussions ofthe electric options and issues 
and the reasons given fOT taking or not taking various actions (See specifically 
January 31 , pages 7-9, referencing it would cost too much to evaluate bidders and 
City would lose General Fund Revenue). It appears that the decision to eliminate 
the two "sell options" was never voted on by the City Council but were decided 
by the City staff in a subsequent Request for Proposal in order to retain jobs for 
City workers and revenue for the City coffers. Decisions then were "penny wise 
and pound foolish" and continue to haunt the City and impact customers, 
palticularly the 61 percent outside of the City. 

• 	 The bidders for the City electric provider contract had to agree in advance to first 
not protest anything the City did in the bid or evaluation process. Tills was a 
waiver of bidder's rights not nonnally seen in RFPs. What prompted the City 
proposing that provision? Normally the right to protest is seen a cross-check by 
the bidders on the bidding process to prevent inappropriate behavior by the 
selecting or deciding venue. Second, the bidders had to agree to keep all 
information confidential for 2 years ratber than the nonnal 90 days for non trade 
secret information. This is not transparency in government and kept information 
away from the public and the City Council until nearly the start of the new oue 
contract in January 201O! 

• 	 Evaluation factors to be used to evaluate bids were not published in advance in 
the RFP announcement as is done in Federal procurements and in State & local 
procurements. It seems bidders should know the RFP evaluation factors and how 
their bids would be evaluated in advance of their bidding. When were the 
Evaluation Factors developed and by whom? Was it after bidders were known? 
Did the person developing the Evaluation Factors know or consider who the 
bidders were in establishing Evaluation Fa tors? 

• 	 A rating of 33 1/3 % of the total rating was established using FPL's retaiJ electric 
costs as the basis for evaluation rather than the current Florida Municipal Power 
Authority (FMP A) provider's retail electric osts. FPL was used as standard 
against which to compare the rates of three remaining bidders, including it (See 
EXHIBIT 7). This makes FPL s bid the mathematical average! FPL's scores are 
made artificially low, but it can' t protest per the Participation Agreement it signed 
as a condition to bid which prohibited bid protests. Was this intentionally done to 
put FPL at a disadvantage or to exclude FPL? The information was not known for 
nearly two years after because of the confidentiality requirement! Prior 
comparisons used by the City's consultants were to wholesale power costs and 
FMPA, not FPL' retail rates. 

• 	 City officials are now quoted as saying in the 32963 newspaper that the COVB 
couldn't afford bidder evaluation costs on a 20 year $2 Billion City contract Was 
the cost for tbe City's "Boston Consultant" or for City staWlt seems like the City 
should budget funds tor such an expensive and long term contract! 

• 	 The City'S "Boston Consultant", then reviewed bidders on behalf of City ' 
evaJuation panel and she, rather than the City' s evaluation panel, reduces the 
number of bidders from 7 to 3. She is the expensive item ($400Ihour) in 
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evaluating the bids, not the City staff which should have expected to devote the 
time necessary to the bid process. This doesn't seem like correct reasoning. 

• 	 The City Attorney has to get a "Boston Attorney" to interpret FL statutes on 
Sunshine law confidentiality of Que file . There are no learned Florida attorneys 
for Florida law? 

• 	 In approvi ng the QUC contract, the City Council read a proposed redacted QUC 
contract which had significant redacted financial penalties and other items per 
City official quotes in the 32963 newspaper. The City Council read redacted 
versions that left out such major features as penalties up to $50 M. The penalties 
appear to have been asked for by City Staff negotiators, not the City Counci I! 
There are now some differences in the pre and post November election statements 
of 2008 City Council members, particularly after a State Grand Jury has started an 
investigation into the contracting process. 

• 	 The City ' s then Utility Director stated in the 32963 newspaper tbat the City 
Council did not need to know all matters related to the QUC selection. 

• 	 The City doesn't have all of the OUC contract official files. The Boston 
consultant does. 

• 	 The City Council would commit political and financial suicide in its own mind if 
it had to justify a FPL selection when FPL surrounds tbe City because the City 
then couldn ' t then justify continuing its electric business, rate markups ahove FPL 
levels when FPL is the provider, and the loss of $ 8 M to its General Fund 
Revenue. 

• 	 A unilateral Option for QUC to give notice for negotiations to expand or renovate 
the City's power plant was granted. The ultimate cost would be approved by the 
COVB Council but the cost would be borne by City electric customers, mostly the 
61 percent outside of the City. What was tbe value of that option to oue and/or 
to the City? How did it lower the OUC rates? 

• 	 The base load generation interests the eity has granted to Florida Municipal 
Power Authority (FMP A) for the term of the City' S contract which expires on 
December 31, 2009 have been turned over to the OUC for the next 20 years in the 
o ue contract. What is the value ofthis and how is it shown on the City ' s books. 
We can't obtain the values nor get the information from the City. What did the 
City get in return for this? 

• 	 Section 8.3 of the OUC contract cites penalties which "shall not exceed", not 
"are" $ 50 M contrary to some City speculation. The penalty is Ijmited and for 
pecifi c activit ies such as "Vero Beach (or QUC) have breached this agreement 

for purposes of pursuing more favorable market purchases (or sales) for wholesale 
energy or capacity" Section 15.11 , first paragraph provides that "This Agreement 
and the rights, obl igation , and performance of the Parties under this Agreement 
are subject to all applicable state and federal laws, and to all duly promulgated 
orders and other duly authorized actions of governmental authorities having 
jurisdiction. The second paragraph provides that some additional costs could be 
incurred if the laws or determinations increase OUe's costs." 

• 	 It should be noted that the up to$ 50 M penalties in Section 8.3 oftbe QUC 
contract would not apply ifPSC allowed the 61 p rcent ofcustomers outside of 
COYB to switch to FPL because the penalty only applies ifCOVB or oue seek 
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alternative wholesale electric purchases. We as customers are seeking an 
aJternative electric service provider. Similarly, section 15.11 of the OUC contract 
allows for changes to the terms and conditions of the contract by Federal or State 
law or by a governmental entity with authority over the area such as the PSC bas. 
Therefore, PSC could change the electric service provider and not adversely affect 
the terms and conditions of the contract between COVB and OUe. 

• 	 It would certainJy appear that the PSC should have concerns about the protection 
of COVB customers, and particularly the 61 percent outside of the City, with the 
pattern and practice of poor contract and terms, negotiations, and implementation 
by COVB dating back to the original FMP A contracts and continuing into the 
OUC contract. 

6. 	 There is an October 30, 1986, agreement (Shores Resolution # 41 4 - EXHIBIT 8) 
between the Shores and the City and aJso a March 5, 1987 agreement (County 
Resolution 87-12 - EXHIBIT 9) between the County and the City for the City to 
provide for 30 years electric service to those parts of the Shores and County not 
receiving electricity from FPL. Five year advance notification must be given on or 
before October 29, 20 II and March 4, 201 2, respectively, if either party desires to 
extend the agreement. These 1986 and 1987 agreements were initiated subsequent 
to the Commission' s 1981 Order. Both agreements reference existing territorial 
agreements and can be changed by a change to that territorial agreement. 

The Commission is aware ot: and acknowledges the existence of these 
types of agreements with notification periods, expiration dates, etc. , such as 
between COVB and the County, COVB and the Shores, South Ormond Beach and 
FPL, etc If they were not valid agreements, the PSC should have stopped them 
from being initiated years ago. 

In addition, the County entered into a 1987 agreement franchising FPL to 
provide electric service to about 5] ,000 customers in certain unincorporated 
portions of the County. It renewed that agreement for another 30 years in 2007. 
The County may well provide notice to the Commission that it does not want the 
City to provide electric service to other unincorporated portions of the County at 
COVB' s exorbitant rates and that it wants to switch its current CO VB electric 
constituents to FPL providing that service. 

CONCLUSION 

In conclusion, it appears that the Public Service Commission is the answer for 
22,000 electric customers outside ofCO VB since it has statutory authority to request, on 
its own mot jon, a hearing on the 1981 Territorial Agreement to amend the Agreement 
and transfer the 61 percent of the customers outside of the COVB to FPL electrical 
service for their own protection! 

We have tried legislation and we have petitioned the COVB, but to no avail I We are 
seeking legislation again that would place the COVB electric utility under the PSC as a 
"public Utility" and subject to all such ' public utility' related rules and regulations. This 
is being presented at the Indian River County State Delegation meeting this month in 
Vero Beach. 
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We have no other administrative option other than the authority of the Commission! 
Therefore we are claiming a territorial dispute under Section 25-6.0441 and ask for the 
Commission to identify, on the Commission' s own motion, the existence of a territorial 
dispute based on the reasons described above. In addition, we are seeking under Section 
25-6.0442 the opportunity for customer participation in any PSC hearing, preferably in 
the Vero Beach area if possible. 

We believe that the City would have a difficult, ifnot impossible time, of showing 
under FL Statute §2S-6.0441 (2) that: 1) The City is better able than FPL to provide 
electric service during the past and in the foreseeable future, particularly to the 6l percent 
of the customers outside ofCOVB; 2) The nature and the future requirements of the 
disputed area HAS NOT changed since the 1981 Territorial Agreement and map; and 3) 
in comparison to FPL, the City is capable of providing reliable and less costly electric 
service in the foreseeable future with its aging and ineffici ent plant, equipment, 
transmission, and distribution capabilities in comparison to FPL. 

Even, if all of the above factors were proven by the City to be equal, FL Statute § 25 
6.0441 (2) (d) would allow customer preference for the 61 percent, or 22,000, ofthe 
customers outside of the City. 

Please support the desires ofthe un-represented 22,000 (61 %) customers outside of 
the City who want to be taken out from under the jurisdiction of the City ofVero Beach 
electric utility for their own protection 

Thank you for your consideration. 

Dr Glenn Heran, CPASlePhenJ-Fah~ 
Enclosures 

ccs: 
Senator Mike Haridopolis 
Senator Joe Negron 
Representative Ralph Poppell 
Representative Debbie Mayfield 
Indian River County Commissioner Davis, Chair, and Commissioners 
Mayor William Kenyon and Councilmen, Town of Indian River Shores 
Mayor Kevin Sawnick and Council persons, City ofVero Beach 

EXHIBITS: 
1 - 1981 Territorial Agreement, PSC Order No 10382, November 3, 1981 
2 A - ELectric Util ity Rate Disparity, 11124/2009, FPL rate of$}O] 76 
2 B - Electric Utility Rate Disparity, 1112412009, FPL rate of $95.43 
3 - COVB General Fund Electric Revenue Analysis 
4 A - COVB vs. FPL averages for past I°years, 1,000 KWH 
4 B - COVB vs. FPL averages for past 10 years, 2,500 KWH 
5 - COVB vs. FPL averages for past 10 years, 2,500 KWH, combined average 
6 A - COVB Electric Bill Saving in comparison to FPL, 27% Difference 
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6 B - COVB Electric Bill Saving in comparison to FPL, 35% Difference 
7 - KT Analysis of top three bidders for providing electric service to COVB 
8 - Indian River Shores Resolution # 414 
9 - Indian River County Resolution 87-12 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMlSSION 

In re: Application of FPL and ) DOCKET NO . 800596-EO 
the City of Vero Beach for approval ) ORDER NO. 10382 
of an agreement relative to service ) ISSUED: 11-03-81 
areas. ) 

---------------------------------) 
The following Commissioners participated in the dispostion of 


this matter : 

JOSEPH P. CRESSE, Chairman 
GERALD L. GUNTER 
JOHN R. MARKS , III 
KATIE NICHOLS 
SUSAN W. LEISNER 

NOTICE OF INTENT 
TO APPROVE TERRITORIAL AGREEMENT 

BY THE COMMISSION: 

Notice is hereby given by the Florida Public Service 
Commission of its intent to approve a t e rritorial agreement 
between Florida Power and Li ght Company (FPL) and t he City of Vero 
Beach, Florida (Vero Beach or the City.) 

BACKGROUND 

On May 4 , 1981, FPL and Vero Beach filed an Amended Petition 
for Approval of Territorial Agreemen t se~king approval of a 
territorial agreement defining their respective service 
territories in cer t ain are as of I ndian River County. That 
agreement e s tablishes as t he terr i t orial bounday line' between the 
respective service areas of FPL and Vero Beach the line defined in 
Appendix A to this notice. 

/ 
r-

FPL and Vero Beach have s ince 1972 operated under an 
agreement to provide interchange service and to observe 
territorial boundaries for the furn i shings of electric serv i ce to 
customers which wa s approv e d by t he c ommiss i on in Docket No. 
72045-EU, Order No. 5520, dated August 29, 19 72, and modified in 
Docke t No. 73605-EU, Orde r No. 6010, dated January 18, 1974. ..., 

·c , 60 ~At th i s point, the Commission finds no compelling reason to ~ I 
l

j...:r 
set this matter f o r hearing. There e xists no dispute between the ' U 

Wparties and there appears to be limited customer objection to th~ ~Lu 
agreement. Mo reover, t he Commissio n concludes that it has befor n~ 0 

' f)
it suffic i ent info rmation to find that the agreement is in the ; f .,,) 

public interest. ., 
" 0') ~ -- ~ 

Neverthe less , to i nsure that all persons who would be ~ w.
affected by t he ag r eement have the opportunity to object to the ; ~ W

('napprova l o f the agr eeme nt, t h e Commi s sion i s issuing this NoticeD CL. 
LL..of Intent to App rove . The reasons for appr ov i ng the territorialO 

agreement ar e listed be low. 
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ORDER NO. 10382 
DOCKET NO . 800596- EO 
PAGE TWO 

The parties were s uccessful in contacting 143 of the 168 
accounts affected by the new agreement. Of these, 137 returned a 
written questionnaire on the agreement; 117 customers were not 
o pposed to the t ran sfer of a ccounts , wh i l e the ' remainder were. 

Approval of t h is territorial agreement should assist in the 
avoidance of uneconomi c d uplication of facilities on the part of 
the parties, thereby provid ing economic benefits to the customers 
of each. Additionally, t he new te r ritorial boundary will better 
conform to natural or per manent landmarks and to present land 
development . Thu s , the proposed territorial agreement should 
result in higher quality el e ctric service to the customers of both 
~arties. 

Por these reasons, t he Commission finds that there is 
justification for t he approval of the agre~ment. 

PROCEDURE 

Any request for a hearing on this matter must be received by 
the Commission Clerk by December 3, 1981. If no such request is 
received by that date, this Order will become final. 

A copy of this Notice will be provided to all persons listed 
on this matter's ma i ling list. Al so , a copy of t his Notice will 
be mailed by the parties t o those customers whose accounts will be 
transferred by the new agreement within ten (10) days of the date 
of this Order. 

In view of the foregoing, it i s 

ORDERED by t he Florida Public Service Commission that the 
Petition of Flor ida Power and Light Company and the City of Vero 
Beach for approval of a territorial agreement as is hereby 
def i ned in Appendix A is approved a s d e lineated above. This Order 
s hall become final unless an appropriate petiton is received (See 
Rule 28-5 . 111 and 28-5.201, Plorida Administrative Code) within 
thirty (30) days of the issuance of this notice. It is further 

ORDERED that the applicants provide, by u.s. Mail, a copy of 
this Notice to each cus t omer account which will be transferred 
pursuant to the te r ritorial agre ement within ten (10) days of the 
date of this Notice. It. is further 

ORDERED that upon receipt of an appropriate petition 
regarding this p roposed action, t he Co mmi ssion will i nstitute 
further p roceedings in a c cordance with Rule 28- 5.201(3), Florida 
Administ rative Code . I t is further 

ORDERED that a fte r th i r ty (30 ) days f r om the date of this 
Notice, t his Order s hall e ither become final or the Commission 
Clerk wil l i ssue no t ice of f urther p roceed i ngs. 

By ORDER of t he Florid a Publ ic Service Commission, this 

3rd day of No vember 2 981 . 


[
. - ~ 

-. 



- -------------------
. - -.- ._. '. - _.... . -. -- . -.- .. -~-.-.--~----- - ----. 

255.". ~ 'PAGE :~rHREE 
ORDE~ 	NO: 10382 
DOCKET NO: 800596-EU 


TERRITORIAL BOUNDARY AGREEMENT 

BETWEEN 


FLORIDA POWER a: LIGHT 'COMPANY 

AND 


CITY OF VERO BEACH, FLORIDA 

DATED JUNE 11, 1980 


By virtue of the entitled Agreement~ the area bounded by the Atlantic Ocean and 
the following described boundary line is, with respect to Florida Power &. Light 
Company (FPL), reserved to the City of Vero Beach (City). The area outside of the 
boundary line with repsect to the City is reserved to FPL. 

Beginning where the extension of Old Winte.r Beach Rd. meets the Atlantic Ocean; 
then westerly along Old Winter Beach Rd. and its extensions to the Intracoastal 
Waterway; then southerly along the Intracoastal Wa terway to the intersection of a 
line parallel to and 1/4 mile south of Kingsbury Rd. (53 St.); then west along a line 
parallel to and 1/4 mile south of Kingsbury Rd. (53 5t.) to the Florida East Coast 
Railroad right-o f-way; then northerly along the Florida East Coast Railroad right
of-way to Kingsbury Rd. (53 St .); then west along Kingsbury Rd. (53 St.) to Lateral 
H Canal; then southerly along Lateral H Canal .to Lindsey Rd.; then west along 
Lindsey Rd. to the rear property line between 32 Ave. and 33 Ave.; then south 
along the rear property line between 32 Ave. and 33 Ave. to No. Gifford Rd.; then 
west along No. Gifford Rd. to 39 Ave; then south along 39 Ave. for a distance of 
1/4 mile; then west along a line parallel to and 1/4 mile south of No Gifford Rd. to 
a point 1/4 mile west of 43 Ave; then south along a line parallel to and 1/4 mile 
west of 43 Ave. t o a point 1/4 mile south of So. Gifford Rd.; then west along a line 
parallel to and 1/4 mile south of So. Gifford Rd. t o 56 Ave.; then south along· 56 
Ave. to Barber Ave.; then west along Barber Ave. to a point 1/4 mile west of 58 
Ave.; then north along a line parallel to and 1/4 mile wes t of 58 Ave. to a point 1/4 
mile south of No. Gifford Rd.; then west along a line parallel to and 1/4 mile south 
of No. Gifford Rd. to Range Line Canal; then south along Range Line Canal to a[ 	 point 1/4 mile south of SR 60; then east along a line pru-allel to and 1/4 mile south 
ot SR 60 to 58 Ave.; then south along 58 Ave. to 12 St .; then east along 12 St. to 41 
Ave.; then north along 41 Ave. t o 14 St.; then east along 14 St. to 27 Ave.; then 
south along 27 Ave. for a distance of 600 ft.; then east along a line parallel to and 
600 fL south of 14 SL to 20 Ave.; then north aiong 20 Ave. to 14 St.; then east 
along 14 St. to 16 Ave.; then south along 16 Ave. to 8 St.; then east along 8 S1. to 
12 Ave.; then south along 12 Ave. to 4 SLj then east along 4 St. to a point 130 !t. 
east of extended 9 Dr.; then south along a l ine parallel to and 130 ft. east of 
extended 9 Dr. to 2 SL; then west along 2 5L to 9 Dr .; then south along 9 Dr. to So. 
Relief Canal; then westerly along So. Relief Canal to Lateral , J.' Canal; then 
southerly along Lateral J. Canal to Oslo Rd.; then east iUong Oslo Rd. to US 11; 
then nor therly along US #1 to So. Relief Canal; then easterly along So. Relief 
Canal to the Intracoastal Waterway; then southerly along the Intracoastal 
Waterway to the Indian River - St. Lucie County Line, then east along the Indian 
River - St. Lucie County Line t o the Atlantic Ocean. 

Note: 	 All references t o avenues, drives, highways, streets, r ailroad R/W, canals 
and wa terways means the centerline of same unless otherwise noted. 

APPENDIX A 
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EXHIBIT 2A 

Electric Utility Residential Rate Disparity 

City of Vero Beach vs. the QUC vs. FP&L 


11/24/2009 

1,000 Kwhs 2,500 Kwhs 

Existing PloJected 

Service only 
COVB \~Cl t . 

COV8 (City) see Rate Consultants Report 
OUC Orlando 
OUC SI Cloud 
FP&L (County) 

Service plus 2.56% Gross Receipts Tax 

COVB (County) 

COVB (City) 
OUC Orlando 
QUC St CIOl I 
FP&L (County) see FP&L Press Release 

0/0 	more vs FP&L 

caVB (County) 
COVB (IR 0 

caVB (City) 
OUC Orlando 
auc St Cloud 
FP&L (County) 

2009 
Nov 

166.44 
166.44 
158.82 
119.82 
124.61 
107.96 

170.70 
17070 
162.89 
122.89 

27.80 
110.72 

47% 
11% 
15% 

0% 

2010 
Jan 

125.95 
125.95 
125.95 
119.82 
124.61 

99.22 

129. 7 
2 17 

129.17 
122.89 
127. 0 
101 .76 

27% 
7% 

270/0 
21% 
26% 

0% 

% 
Decrease 

-24% 
-24% 
-21% 

0% 
0% 

-8% 

-24% 
-24% 
-21% 

0% 
0% 

-8% 

Existing croJecled 
2009 
Nov 

404.19 
404.19 
386.24 
317.55 
330.25 
292.87 

325.68 
338.70 
300.37 

38% 
3 0 

32% 
8% 

13% 

00/0 

2010 
Jan 

340.45 
340.45 
340.45 
317.55 
330.25 
269.91 

3 	 9.17 
.17 

349.17 
325.68 
338.70 
276.82 

26% 
2 0 

26% 
18% 

22% 
0% 

% 
Decrease 

-16% 
-16% 
-12% 

0% 
0% 

-8% 

-16% 
-16% 
-12% 

0% 
0% 

-8% 

Glenn Heran CPA. 6985 57th Street. Vera Beach. FL. 32967 (772) 473-7629 Glenn@HFBLLC.com 
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EXHIBIT 2 B 

Electric Utility Residential Rate Disparity 

City of Vero Beach vs. the QUC VS. FP&L 


11/24/2009 

1,000 Kwhs 2,500 Kwhs 

COVB (City) see Rate Consultants Report 
OUC Orlando 
auc S1 Cloud 
FP&L (County) 

Service plus 2.56% Gross Receipts Tax 

COVB (County) 

COVB (City) 
OUC Orlando 
OUC SI CIa I 

FP&L (Counl'l) see FP&L Press Release 

% more vs FP&L 

COVB (County) 
CQVB I Sho 
caVB (City) 
QUC Orlando 
QUC St Cloud 
FP&L (County) 

Existing Projected Existing Projected 

2009 2010 % 
 2009 2010 % 

Nov Jan Decrease 
 Nov Jan Decrease 

166.44 125.95 -24% 404.19 340.45 -16% 
166.44 125.95 -24% 404.19 340.45 -16% 
158.82 125.95 -21% 386.24 340.45 -12% 

317.55 317.55 0%119.82 119.82 0% 
124.61 124.61 0% 330.25 330.25 0% 

292.87 252.75 -14% 107.96 93.05 -14% 

349.17 -16% 
170.(0 2 17 -24% 
170.70 129.17 -24% 

3 .17 -16% 
396.13 349.17 -12%162.89 129.17 -21% 
325.68 325.68 0%122.89 122.89 0% 
33 .70 33 .70 0%127.80 127.80 0% 
300.37 259.22 -14%110.72 95.43 -14% 

54% 35% 35% 
% 

5 ° 
32% 35%47% 350/0 

8% 26%
11 % 29% 

3 % 13°1c 1%15°1c 
0% 0%0% 0% 

Glenn Heran CPA, 6985 57th Street, Vero Beach, FL, 32967 (772) 473-7629 Glenn@HFBLLC.com 

mailto:Glenn@HFBLLC.com


EXHIBIT 3 

City of Vero Beach 


General Fund 

Electric Revenue Analysis 


Budget Expected Actual 
2009-2010 2008-2009 2007-2008 

Total DIRECT Revenues from Electric Utility 

GF Contribution from Electricity 5,893,000 5,893,000 5,892,999 
Admin Charges Electricity 1,850,50"1 1,793,700 1,781,900 
Utility Tax Electricity City only 1 775~O5 2,OJ1,....50 I 891 875 
Total from Electric Utility 9,518,705 9,718,150 9,566,774 

% of GF Revenues from Electric UWity 44% 44% 42% 

Electri c Munisurcharge on County & Shores customers is buried in Electric Sales 

DIRECT Revenues from Non City Electric. Customers 

GF Contribution 3.594,730 3594730 3,594.729 
Admin Charges 1.128,805 1 094 157 1 086959 
Total from Electric Utility 4,723,535 4,688887 ~,681.688 

% of GF Revenues from Electric Utility 22% 21% 21% 

TOTAL Revenues from Non City Electric Customers including Muni Surcharge 

GF Contribution 3,594,730 3,594,730 3,594 ,729 
Admin Charges 1,128,805 1.094 157 1,086,959 
Muni Surcharge Residential & Commercial 2776,602 3,177,396 2,959087 
Total from Electric Utility 7,500,137 7,866,283 7,640,775 

Total Revenues from Electric as a % of the GF 35% 36% 34% 

Total DIRECT & INDIREC.... (ML;n! 5 'charge) Peven es fro ElectriC 

GF Contribution from Electricity 5,893,000 5,893,000 5,892.999 
Admin Charges Electricity 1,850,500 1,793,700 1,781,900 
Utility Tax ElectriCity City only 1,775,205 2,031,450 1,891,875 
Muni Surcharge Residential & Commercial 2,776,602 3,177,396 2,959,087 
Total from Electric Utility 12,295,307 12,895,546 12,525,861 

Total Revenues from Electric as a % of the GF 57% 59% 55% 

Glenn Heran CPA 
6985 57th Street 
Vera Beach, FL, 32967 
(772) 473-7629 
Glenn@HFBLLC com 



Source 

% of Customers 
Muni Surcharge 

Year 
2009 
2008 
2007 
2006 
2005 
2004 
2003 
2002 
2001 
2000 

10 year Average 

EXHIBIT 4 A 

COVBvs FP&L 
Residentjal 

Service only (Base, Fuel & Customer Charge) 
Weighted Average Bills for 1000 KWHs 

10 Year History 2000 - 2009 

FEMA 

Inside 
39% 

0.0% 

Outside 
61 OJ, 

5.4% 

Inside 
cova 

Outside 
CO\8 

cove 
Weighted 
Average FP&L 

% higher 
VS. FP&L 

149.08 Ib713 153.99 105.77 46% 
133.96 141.19 138.37 103.35 34% 
125.19 131.94 129.31 100.87 28% 
127.47 134.36 131 .67 105.89 24% 
109.87 115.80 11 3.49 88.02 29% 
100.14 105.55 103.44 84.27 23% 
89.74 94.59 92.70 80.49 15% 
87.07 91.77 89.94 75.64 19% 
88.31 93.08 91.22 81.21 12% 
81.10 85.48 83.77 70.92 18% 

109.19 115.09 112.79 89.64 26% 

Mllni Surcharge is actually a rate as it flows to enterprise fund revenue and is Rate Discrimination 



48 
COVB vs FP&L 

Residential 
Service only (Base, Fuel & Customer Charge) 

Weighted Average Bills for 2500 KWHs 
10 Year History 2000 - 2009 

Source FEMA 

Inside Outside 
% of Customers 39% 61% 
Muni Surcharge 0.0% 5.4% 

cove 
Inside Outside Weighted % higher 

Year cove cova Average FP&L vs. FP&L 
2009 361 .90 381.44 373.82 287.00 30% 
2008 324.09 341.59 334.76 280.87 19% 
2007 302.15 318.46 312.10 274.58 14% 
2006 307.87 324.49 318.01 286.99 11% 
2005 264.14 278.41 272.84 222.59 23% 
2004 239.85 252.80 247.75 213.22 16% 
2003 213.86 225.41 220.90 203.77 8% 
2002 207.18 218.37 214.01 191 .69 12% 
2001 210.27 221.63 217.20 205.79 6% 
2000 192.25 202.63 198.58 180.04 10% 

10 year Average 262.35 276.52 271.00 234.65 15% 

uni Surcharge is actually a rate as it flows to enterprise fund revenue and is Rate Discrimination 



EXHIBITS 

COVB vs FP&L 

Residential 


Service only (Base, Fuel & Customer Charge) 

Weighted Average Bills from 1000 to 2500 KWHs 


10 Year History 2000 - 2009 


Source FEMA 

Inside Outside 
% of Customers 
Muni Surcharge 

39% 
0.0% 

61% 
5.4% 

Customer Usage Profile 
1000 KWHs 

62.1% 
2500 KWhs 

25. 9% 
Tota l 

88. 0% 

Year 
2009 
2008 
2007 
2006 
2005 
2004 
2003 
2002 
2001 
2000 

10 year Average 

COVB % Higher vs FP&L 

1000 KWhs 2500 KWhs 
Weighted Weighted 
Avera e Avera e 

46% 30% 
34% 19% 
28% 14% 
24% 11% 
29% 23% 
23% 16% 
15% 8% 
19% 12% 
12% 6% 
18% 10% 

26% 15% 

Combined 
Averaae 

41% 
30% 
24% 
20% 
21% 
21% 
13% 
11% 
10% 
16% 

23% 

Note: 

In the years COVB bills were artificially low 
How much did the COVB Electric fund lose? 
How many needed capital prOjected were ca ncelled? 

Munl SIJrchargE' is actually a rate as it flows to enterprise fund revenue and is Rate Discrimination 

Glenn Heran CPA 
6985 57th Street 
Vero Beach , FL, 32967 
(772) 473-7629 

H ! I.~C r.' 



EXHIBIT 6 A 

cova Electric Bill Saving via Sale to FP&L 
1/1/2010 

Assumption: 

Using the Budgeted 2009-2010 cove Customer bil ling and apply the FP&L residential rate disparity to all customer classes. 

This is a good approximation since the COVB residential rate disparity vs. FP&L is known across all KWh usage . 


# of Customers % 
Inside City Customers 12.960 39% 
County outside city Customers 16,948 51% 

Total COVB Customers All classes 33,231 100% 

Extrapolation 

Revenue from Electric Customer Billing + = + + + = 
Customer Customer 

COVB FP&L Savings Saving by Jurisdiction based on Savings 
COVB 2009·2010 Expected if Jurisdictional % of total Customers if 

vs. FP&L Billing Billing FP&L City County FP&L 
Per Budget 39% 51% 10% 

% more 
Residential 27% 46,442 ,563 36,568,947 9,873 ,616 3,850.710 5,035.544 987,362 9,873,616 

Commercial 27% 44,292,631 34,876,087 9,416,544 3,672,452 4,802,437 941,654 9,416 ,544 

Industrial 27% 1,674,458 1,318,4 71 355 ,987 138.835 181 ,553 35,599 355 ,987 

92,409 ,652 72,763 ,506 19,646,146 7,661,997 10.019,535 19,646,146 



EXHIBITS B 

COVB Electric Bill Saving via Sale to FP&L 
111/2010 

Assumption: 

Using the Budgeted 2009-2010 COVB Customer billing and apply the FP&L residential rate disparity to all customer classes, 

This is a good approximation since the COVB residential rate disparity vs, FP&L is known across all KWh usage, 


# of Customers % 
Inside City Customers 12,960 39% 
County outside city Customers 16,948 51% 

Total COVB Customers All classes 33,231 100% 

Extrapolation 

Revenue from Electric Customer Billing + = + + + = 
Customer Customer 

cove FP&L Savings Saving by Jurisdiction based on Savings 
COVB 2009·2010 Expected if Jurisdictional % of total Customers if 

vs. FP&L Billin9 Billin9 FP&L City County FP&L 
Per Budget 39% "1% 10% 

% more 
Residential 35% 46,442,563 34,401,899 12,040,664 4,695,859 6,140,739 1,204,066 12,040,664 

Commercial 35% 44,292,631 32,809,356 11 ,483,275 4,478,477 5,856,470 1,148,327 11 ,483,275 

Industrial 35% 1,674,458 1,240,339 434 ,1 19 169,306 221.401 43.412 434.119 

92 ,409,652 68,451 ,594 23,958,058 9,343,643 12,:1f,S'IO 23,958,058 
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Vero Beach KT AnalysIs AnalysIS of Flnail&1 Proposal~ 

SC!Plembel 71 2007 tl8cl'l uU 'Iy evaluated wah ' O-beSl 
eaCh par11c1panl _~ Oi"en 

10 poill US 10 oltcx;ale FPL O\Je ConSiettaltor IF MP Ioe F Hao e F 
SH 
0 I CVC Fo e 

Total Wholesale Provider 
Welghllng 

20·'" 12 2 
Raw Vote 

:I 2 3 
rew 

9 
wClgniod 

1.8 
raw 

1l.7~ 

welght.eO 
1,95 

raw 
475 

wefghtl!<l 
oo!> 9 10 7 10 Sl (j 9 10 6 II 10 0 

Continue<.! OIl-S,le Gonerotion 
Business Form,IOU vs Muol) 
Fuel Mix 

Power Pool 
Sizo Matters 

Transmlsr.lon Acc:e9s 12% 2 925 UlS 9 1.6 I> 75 1.35 1 10 D 51 10 9 61 0 a 101 II 10 0 

$ & AvailabiLly 
Economics 33% :?0~43 24 3 71(1 1.55 10 2 :>I~ 1 15 1 8 , 0 6 1 ~ 10 61 9 10 rr 6 10 0 

VB vS FPL R"Ialt 
Rellabrlllv 20% 12 2 3 :l 2 10 2 9 1 a 75 1 5 1 10 r, 61 10 0 (;1 10 10 51 10 S a 

TransmiulQn ACC<lSi 
CoohnUlly 

CeneraUOn Unlts 
ranSfl\I5lIion Suppa" 

Term 
Adequacy of Supply 

; 6'4 9 2 :2 9.2b 185 10 ? 1 41 9 10 61 9 10 61 8 10 51 10 10 0 

longer Is Better 

Partlclpllnt.s I> EvsluaiOfS 9.05 955 6.35 46 48 30 47 47 30 ~6 48 J:l 42 46 0 
John LDe 
SUI) Hersey 
RS Sloan 
Joe DeMarzo 
Randell McCamish 
Jlln Steverll 

Partlr. lps'llS 
J,m Gabbard 
TomWMe 

ae Evarstle 



EXHl1UT8 
IRS E F (10/27/86) 

RESOLUTION 414 

A RESOLUTION GRANTING TO THE CI'I'Y OF VERO 
BEACH. FLORIDA. ITS SUCCESSORS ARD ASSIGJlS. 
AN ELECTRIC FRARCBISE IN THE INCORPORATED 
AREAS OF THE TOW OF nmIAN RIVER SHORES. 
FLORIDA; IMPOSING PROVISIOHS ARD COIfDITIOHS 
RELATING THERETO; Al!fD PROVIDING AN 
EFFECTIVE DATE. 

BE IT RF.SOLVED by the Board of the Town of Indian River 

Shores , Indian River County, Florida, as follows: 

section 1. That there is hereby granted to the City 

of Vero Beach, Florida (herein called "Grantee"), its successors 

and assigns, the sole and exclusive right, privilege or franchise 

to construct, maintain, and operate an electric system in, under, 

upon, over and across the present and future streets, alleys, 

bridges, easements and other public places throughout all the 

incorporated areas of the Town of Indian River Shores, Florida, 

(herein called the "Grantor"), lying south of Winter Beach Road, 

as such incorporated limits were defined on January 1, 1996, and 

its successors, in accordance with established practices with 

respect to electric system construction and maintenance, for a 

period of thirty (30) years from the date of acceptance hereof. 

Such electric system shall consist of electric facilities 

(including poles, fixtures, conduits, wires, meters, cable, etc., 

and, for electric system use, telephone lines) for the purpose of 

supplying electricity to Grantor, and its successors, the 

inhabi tants thereof, and persons and corporations beyond the 

limits thereof. 

Section 2. Upon acceptance of this franchise, 

Grantee agrees to provide such areas with electric service. 
L. • 

L'= 
LAll of the electric facilities of the Grantee shall be 

constructed, maintained and operated in accordance wi th the 

applicable regulations of the Federal Gove rnme nt and the state of 

Florida and the quantity and quality of electric service delivered 

LJ
and sold shall at all times be and remain not inferior to the U 

U
applicable standards for such service and other applicable rules, </') 

(L 

LLregulations and standards now or hereafter adopted by the Federal 

-1



Government and the State of Florida. The Grantee shall supply all 

electric power and energy to consumers through meters which shall 

accurately measure the amount of power and energy supplied in 

accordance with normally accepted utility standards. 

section 3. '!'hat the facilities sha'll be so located 

or relocated and so constructed as to interfere as little as 

practicable with traffic over said streets, alleys, bridges, and 

public places, and with reasonable egress from and ingress to 

abutting property. '!'he location or relocation of all facilities 

shall be made under the supervision and with the approval of such 

representatives as the governing body of Grantor may designate for 

the purpose, but not so as unreasonably to interfere with the 

proper operation of Grantee's facilities and service. '!'hat when 

any portion of a street is excavated by Grantee in the location or 

relocation of any of its facilities, the portion of the street so 

excavated shall, within a reasonable time and as early as 

practicable after such excavation, be replaced by the Grantee at 

its expense, and in as good condition as it was at the time of 

such excavation. Provided, however, that nothing herein contained 

shall be construed to make the Grantor liable to the Grantee for 

any cost or expense in connection with the construction, 

reconstruction, repair or relocation of Grantee's facilities in 

streets, highways and other public places made necessary by the 

widening, grading, paving or otherwise improving by said Grantor, 

of any of the present and future streets, avenues, alleys, 

bridges, highways, easements and other public places used or 

occupied by the Grantee, except, however, Grantee shall be 

entitled to reimbursement of its costs as may be provided by law. 

section 4. '!'hat Grantor shall in no way be liable 

or responsible for any accident or damage that may occur in the 

construction, operation or maintenance by Grantee of its 

facilities hereunder, and the acceptance of this Resolution shall 

be deemed an agreement on the part of Grantee to indemnify Grantor 

and hold it harmless against any and all liability, loss, cost, 

damage, or expense, which may accrue to Grantor by reason of the 

neglect, default or misconduct of Grantee in the construction, 

operation or maintenance of its facilities hereunder. 

-2 



Section 5. That all rates and rules and regulations 

established by Grantee from time to time shall be reasonable and \ 
Grantee's rates for electric service shall at all times be subject 

to such regulation as may be provided by State law. The Outside 

City Limit Surcharge levied by the Grantee on electric rates is as 

governed by state regulations and may not be changed unless and 

until such state regulations are changed and even in that event 

such charges shall not be increased from the present ten ( 10%) per 

cent above the prevailing City of Vero Beach base rates without a 

supporting cost of service study, in order to assure that such an 

increase is reasonable and not arbitrary and/or capricious. 

The right to regulate electric rates, impact fees, 

service policies or other rules or regulations or the 

construction, operation and maintenance of the electric system is 

vested solely in the Grantee except as may be otherwise provided 

by applicable laws of the Federal Government or the State of 

Florida, 

section 6. Prior to the imposition of any franchise 

fee and/or utility tax by the Grantor, the Grantor shall give a 

minimum of sixty (60) days notice to the Grantee of the imposition 

of such fee and/or tax, Such fee and/or tax shall be initiated 

only upon passage of an appropriate ordinance in accordance with 

Florida Statutes. Such fee and/or tax shall be a percentage of 

gross revenues from the sale of electric power and energy to 

customers within the franchise area as defined herein. Said fee 

and/or tax, at the option of the Grantee, may be shown as an 

additional charge on affected utility bills. The franchise fee. 

if imposed. shall not exceed six (6%) per cent of applicable gross 

revenues. The utility tax, if imposed, shall be in accordance 

with applicable State Statutes. 

Section 7. Payments of the amount to be paid to 

Grantor by Grantee under the terms of Section 6 hereof shall be 

made in monthly installments. Such monthly payments shall be 

rendered twenty (20) days after the monthly collection period. 

The Grantor agrees to hold the Grantee harmless from any damages 

or suits resulting directly or indirectly as a result of the 

-3
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collection of such fees and/or taxes, pursuant to Sections 6 and 7 

hereof and the Grantor shall defend any and all suits filed 

against the Grantee based on the collection of such moneys. 

Section 8. As further consideration of this 

franchise, the Grantor agrees not to engage in or permit any 

person other than the Grantee to engage in the business of 

distributing and selling electric power and energy during the life 

of this franchise or any extension thereof in competition with the 

Grantee, its successors and assigns. 

Additionally, the Grantee shall have the authority to 

enter into Developer Agreements with the developers of real estate 

projects and other consumers within the franchise territory, which 

agreements may inClude, but not be limited to provisions relating 

to; 

(1) advance payment of contributions in aid of 

construction to finance system expansion and/or extension, 

(2) revenue guarantees or other such arrangements 

as may make the expansion/extension self supporting, 

(3) capacity reservation fees, 

(4 ) pro rata allocations of plant expansion/ line 

extension charges between two or more developers. 

Developer Agreements entered into by the Grantee shall 

be fair, just and non-discriminatory. 

section 9. That failure on the part of Grantee to 

comply in any substantial respect with any of the provisions of 

this Resolution, shall be grounds for a forfeiture of this grant, 

but no such forfeiture shall take effect, if the reasonableness or 

propriety thereof is protested by Grantee, until a court of 

competent jurisdic tion (with right of appeal in either party) 

shall have found that Grantee has failed to comply in a 

substantial respect wi th any of the provisions of this franchise, 

and the Grantee shall have six (6 ) months after final 

determination of the question, to make good the default, before a 

forfeiture shall result, with the right in Grantor at its 

discretion to grant such additional time to Grantee for compliance 

as necessities in the case require; provided, however, that the 
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provisions of this Section shall not be construed as impairing any 

alternative right or rights which the Grantor may have with 

respect to the forfeiture of franchises under the Constitution or 

the general laws of Florida or the Charter of the Grantor. 

section 10. That if any Section, paragraph, 

sentence, clause, term, word or other portion of this Resolution 

shall be held to be invalid, the remainder of this Resolution 

shall not be affected. 

Section 11. As a condi tion precedent to the taking 

effect of this grant, Grantee shall have filed its acceptance 

hereof with the Grantor's Clerk within sixty (60) days after 

adoption. This Resolution shall take effect on the date upon 

which Grantee files its acceptance. 

Section 12. The franchise territory may be expanded 

to include additional lands in the Town or in the vicinity of the 

Town limits, as they were defined on January 1, 1986, provided 

such lands are lawfully annexed into the Town limits and the 

Grantee specifically, in writing, approves of such addition(s) to 

its service territory and the public Service Commission of the 

State of Florida approves of such change(s) in service boundaries. 

Section 13. This Franchise supersedes, with respect 

to electric only, the Agreement adopted December 18, 1968 for 

providing Water and Electric Service to the Town of Indian River 

/ shores by the City of Vero Beach. 

Section 14. This franch ise is subject to renewal 

upon the agreement of both pa rti es. In the event the Grantee 

desires to renew this franchise, then a five year notice of that 

intention to the Grantor shall be required. Should the Grantor 

wish to renew this franchise, the same five year notice to the 

Grantee from the Grantor shall be required and in no event will 

the franchise be terminated prior to the initial thirty (30) year 

period, except as provided for in Section 9 hereof. 

Section 15. Provisions herein to the contrary 

notwithstanding, the Grantee shall not be liable for the 

non-performance or delay in performance of any of its obligations 

undertaken pursuant to the terms of this franchise, where said 
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failure or delay is due to causes beyond the Grantee's control 

including, without limitation, "Acts of God!! , unavoidable 

casualties, and labor disputes. 

DONE and ADOPTED in regular session, this 30th day of 

__o_c_t_o_b_e_ft___ ' 1986. 

ACCEPTED: 

TOWN COUNCIL 
CITY OF VERO BEACH TOWN OF INDIAN RIVER SHORES 

By: .. '@-c.4e 

Mayor 1fo 

Date: (, ,vOV. 19 v, 
Attest: 7) t. J~",--,~~'L,-f-

--- -T"'"o-w-yz----,;c"'I'e-ft-,k----
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BE IT RESOLVED by the Boara of Indian River County, 

Florida , as fol low81 

Secti.on 1. 

o f Ve ra Beach, Florida 

and assigns, 

to construct, maintain , and 

upon, ovar and aar ODR lha 

bridges, ea sements and other 

u nincorporated areas of Indian 

bereby granted t.o the City 

"Grantee"), il:.9 succe ssor s 

right, privilege or franohise 

an electric system in , under, 

fut.ure DtreetB, alleYl, 

throughout certain 

County, Plorida, (herein 

called the MGrantor-), as s nch Franchi s e 1imits are or may be 

defined in the Service Territory Agr eement between the City of 

Vare Bea oh, Flo rida and Florida Power and Light Company, and its 

auccBssors, i n accordance with est.ablished praotices with respect: 

t.o e lectric system construction a nd maintenance, for a period of 

thirty (30) y~ars fr om tho date of acceptance hereof. Such 

electric sys tem ahall consist of ele ctric facilities (including 

poles, f ixt ures, conduita, wires, meter s, cable, etc., and, for 

electric system us e, t.el ephone lines) for the purpose of supplying 

electr icity to Grantor, a nd its 8ucceBBorB, t.be inhabitants 

tharaof. ftnd pnraona Gna aor porntlo"" boyond tho l1mits thoruof. 

s ec t ion 2. Upon accep t ance of this franchise, 

Gran tee a grees to provide such area s wi~ electr~c s ervic e . 

Al.l of ~e electr io faci lit i e s of the Grantee shall be 

c o ns t ructed, maintain ed and operated in accordance with the 

applicable regulationa of the Federal Government. and the State of 

Fl orida and the quant ity and qua lity of elect r io service delivered 

a nd sold sha ll at all times be and r emain not. inf erior to the 

applicl:lble standards for such service and other applicable rule8, 

, 
. . h . 
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__----' anes.. atandardll now or hereafter adopted by the Federal 
". ' ,~, ,- ::";" : . ' , . . 

~,;aOY81~~lftn~an4·thl State of Plorl~4 . Thl Oranell shall lupply al l . '~ 

}~~'~~lC : H~~~~'~~:DI!,' energy to eonsumera through meters which Bhall 

acc';1rately ' measure..t.ha aTllOunt. of power and energy supplied in 
! ' . 

acco~anc~ . with n~rmallY accepted utUity st.andards. 
I ~. . , _. • _. ' . 

',:: .. . . '" : ~' 

section 3. That the facilit ies sha ll be so located 

,relocated and ,BO constructet5 as to interfere as little Il.B 

' . 
practicable with traffic ave r said str eets, alleys , bridges, and 

,public p laces, an~ with reasonable egress from and ingress to 

abutting property. The l ocation or relocatio n of all facil! t.ies 

ahall be made under the Bupervision and wi~ the approval of Buch 

representatives as the governing body of Grantor may designate for 

the purpo s e, but not so BS unreasonably to interfere with the 

properope ra tion of Grantee's fac il! t i e s a nd se rvic e. 'l'hat when 

any portion at a Itzaat. i. oxoavatod by Grant.ao in t.hl looation or 

relocation of a ny' of its facilities, the por tion ox the street 80 

excavated shall, with in a reason able time and as early as 

practicable after such excavation, be replaced by the Grantee at 

it.s expense, and in as good condition as it WDS at the t.ime of 

such excavation. Provided, however, that noth ing herein cont.ained 

shall be c o nstr ued to make the Grantor liable to t.he Grantee for 

any cost or expens e in connection with the construction . 

recons truction, repair or relocation of Grantee' 6 facilities in 

stree ts, h i ghways a nd other public places made necessary by the 

widening, g rading, pav Ing or other wi se improving by said Gran tor, 

of any of the present and fu ture streets, avenues, alleys, 

bridges, highways , easements and o ther public places used or 

OQcupl oa by tho Grantoo, ft XQOpt, howover, GrantOQ Bhall bQ 

entitled to reimbursement of i~ costs as may be provided by law. 

Section 4. That Grantor sha ll in no way be l iable 

or responsible f or a ny accident or damage t.hat may occur in tne 

c onstruction, operation or maintenance by Grantee of its 

fac i lities hereunder, and the accepta nce of this Resolut.ion shall 

ba deemed an agree ment on t h e part of Grantee to indemnify Grantor 

a nd hold it harmless against a ny and all liability, loss, cost, 

damage, or expense, which may accrue to Grant or by reason of the 
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! li',&a	..r."act •. -.dafau11:. i.:.or .misconduct of Grantee in the construction• 
. J iJ t';;:'- ~ :' . .i .. ..:·l -7-.. - '-= , '- :~ ....:.... '~ 

paf.aUon: Drmain~lInanaa of itl f aaU1Uaa heraundAr.-. ' . - . ' ..' . .- . , . . 

· 8e~~· 5 . That a11 rat.es an:! rules and regulations 

'established by Grantee from time to time IIhall be reasonable and 
. " ,', 	 . 

"Grantee' s, rates for e lectric se rvice ahal l at all timell b e subject 

, t.o such , regulation as mo.y be p rovided by St.ate law. The Outside 

:,city Limit Surcharge levi ed by t.he Grantee on electric rates 1a as 

'governed by state r egulatiorus and may not be changed unlesa and 

until such state regulations are changed and even in that event 

cha rges shall not be increased from the present ten (10%, per 

'cent above the prevai1ing City of Vero Beach base rates without a 

supporting cost of servi.ce a tudy, in order to assure t'hat such an 

increase i.s reas onable and not arbitrary and/or capricious. 

The right to regulate electric rates, imp~ct fees, 

poUCIlal or othor l'ulGD or l'OgU1Ilticna or tha 

construction, operation and mainte n ance of t he e lectric system is 

vested s olely in the Grantee except. as may be otherwise provided 

b y applicable laws of the Federal Government or the St.ate of 

Florida. 

Section 6. Prior to the imposit.ion of zmy franchise 

fee by t he Grantor, the Gran t or shall give a min imum of sixty (60) 

days not ice to the Grantee of t he imposition of such fee. Such 

fee shall be i nitiat.ed only upon passage, by t.he Grantor and 

a cceptance by the Grantee, of an appropriate ordinance in 

accordance with Flori da Statutes. Such fee shall be a percentage 

of gros s revenues f rem the sale of e leotric power and energy to 

cuato mers with in the franchi.se area as defined herein. Said fee, 

At thu OJi)Uon of tho Gnnt oo, l\U\y be uhown GIl An A~cU.t1ond chU9Ci1 

on af f e cted ut i 11ty bil ls • The franchise fee, if imposed, shall 

not exceed six (6i) per oent of applicable gross.revenues. Should 

the Grantee refuse to acc ept an ordina n ce of the Grantor imposing 

such a fee, this fr anch ise agreement shall become null and void. 

Sec tion 7. Payment.s of the amount to be paid t.o 

Grantor by Grantee under the terms of Section 6 hereof shall be 

made in monthly installments. SUch monthly payme nts shall be 

rendered twenty ( 2 0) days after the month l y colleotion period. 
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~••u.,~...': .._ .:;-.~ee.,~ to,.bold the ,Grantee harmles s fran any Clamages 
.~ ~ ," : {. I' :· '~ .! \~ " . ' . . ' .; 

' t.s·~ires\1lting~~. d'lreet.iy er intHrect.1y AI a r e.ult of the 
:', ~--:?: -. . '- . : - ~.. - '.' . ' . . 

.";:"'.L.l.a<;:l;iC)ri. ·~f ·.S~Cb;:;~~~'·. pursuant to Sections 6 and 7 hl!lreof an(l
":-: ' .,' . -; ':' .' . ~ ..:~ .~ . 

', ehalL d e f e nd · any and all Buita file4 against. the 
.~' .. ', . 


'; G:rll~t~e based on tb~ collec t. ion o f Buch mo neys • 
. . ... ' . .. . . 
",,' . ,Bect.ion B. As further consideration of this 

t.he " Grantor agrees not to engage in or permit any 

other t.han the Grantee to engage in the bUB i nes s of 

,distributing a nd selling electric powe r and energy during the life 

of this f ranch i se or any extens ion t hereof in competit.ion with the 

Grantee, it.s successors and assigns. 

Addi tionally, the Grant.ee sb all have the authority to 

enter i nto Developer Agreeme nts with the devel ope rs of real eatat.e 

pro j ect s and othe r cons umers within the franchise territory. which 

agorumanta may i nclude, but. not. bel limited t o provhiona rellIlting 

(1) advance payment of contributions in aid of 

cons t ruction to finance system expans i on a nd/or extension, 

( 2 ) revenue guarantees or ot.ber such arnngelllente 

as may malte the e xpansion/exte nsion self ,:,upportlng, 

(3) capacity reservation fees, 

(4) pro rata allocations of plant expansion/line 

extension ch arges be tween two or more devel opers. 

Deve10per Agreements ent ered into by tbe Grantee shall 

bo fair, just and no n-discriminatory_ 

Section 9 . That f ailure on t h e part of Grantee to 

comply in any s ubstantiBI respect with any of tbe provisions of 

t.h1a Raa ol ut ion, Ihll11 ba fjJrol.lndl fo r II for fe ituru of thiD tannt, 

but no s uch forfeitur e ahall t ake effect , if the reasonableness or 

propriety t hereof i s protes ted by Grantee, until n court of 

c ompetent jur i s d i c tion (with right of appeal in eitbar party) 

s hall have found t.h a t Grantee has failed to comply in a 

Bub s tantial respect with any of the provisions of this franchise, 

a nd the Grant ee shal. l have s ix (6 ) mcnt hs af t er fin al 
.... 

determina t ion o f t he question, to make good the default, before a 

forfe iture shal l r esult , with the righ t in Grantor at. its 
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~~~III~lr".l~:Jn~,to.j..srant._, . lIach .•.add i tional time to Gra ntee for compliance 
OO~~UI;\w~~~~m'~·':.:.:- r~;~i\'~ ;1:r. l ~:~~r';.~:';.;·:a· ~ ·l ;;.:~ ,"~ :. . 

U .. ,;d.D· ! ~ t.b.r al II r equlra , provided , hawGvlJ r, t.hat. thl 
, t~· i~:·N·~:~ '~ ':;~ ::!~{':::<. ~'~~:, - i · !· ;~:~<~~:.~ :·_ :.... 

prav..J,IIJ.ona ~. ·of t.h i'a;. Seietlon llhall not. be conlltrued all impairing any 
" . ' '-( ·:.. · · ~ ~ ·~·~~~-;t{~··~.·.;}~ · ,..: ' .-' : 

v e .· .. r ight.: :. or ·Sd gllts wich the Grantor may have with 
. ! ~ ~?: '.'.'. ". ~ . ' , :..'.:...;.....~-. ~. -, ,"' ::, 

;.'~::--..... ,......,.....~. to . the · ; forf e i t u re of franchiae s tmder t.he Conet.it.ution or 

.'·.:.·9~~·~~~i . 'i~~ ·; . ~~': pi~~ida. 
· ' . : <t ~ :.• 

.... sect,ion10~ Thl!l t if any Seotion. 

Cll!lu'B~ ~' term, wo rd or o t h er portion of t h h 

be held to be invalid , t h e r emaind e r of this 

<" .shall not be affected. 

Seot,1.on 11. As a oonditio n precedent. t.o 

. :.effect of this grant. Grantee ahal l have filed ' ita 


hereof wi th t h e Grantor' s Cl.erk with in uixt.y (60) 


. adoption. This Resol ution shall taKe e f f e ct on the 


Whiah OrDntao f1 1GD itD Dooaptanoa. 

Section 12 . The Franchise Territory 

pa r agraph, 

Reeolut:1on 

Resolut.ion 

the t.aking 

acceptance 

days after 

date upon 

wil l be 

e xpa nded or contracted to include or exclude lands, provided such 

lands are lawf ully a nnexed i nt.o the Grantee's City lill1i ts and/or 

the Servioe Terri tory Agreement between t he Grant ee and Florida 

Power and Light Company is amended and the Public Service 

commission of the St.at.e of Florida approves of such change(s) in 

service boundar i es . 

section 13. This f ranch ise is subject to renewal 

upon t h e agreeme nt of both pa rties. In the event the Grantee 

desires to renew t h i s franchise, t he n a five ye ar notice of that 

int ent ion to the Grantor shall be required . Should the Grantor 

wish to renew this franchise, t.he same f i ve year notice to the 

Gnnt.ee from t he Grantor sha~l be required and in no event will 

t.he fr a nchise be t:.ermina t:.ed p rior to t:.h~ i n! tb~ t.hirt.y (30) year 

period, except as provided fo r in Seotion 9 h e reof. 

seot!.on 144 Provisions herein to the contrary 

notwi thstanding, the Grantee shall not be liabla for the 

on on-performance or de lay in performa nce o f Imy of it.!! obligat:.ions • ::a 
o 

undertaken pu rlluant. to the t.erms of this f ranchia8, where sa i d '-C 

f ailure or delay is d ue to oauses b e yond tl1e Grantee ' a cont.rol 

. including, without limitation, "Act.s of God", un avoidable 

c as ualt.ies, an~ labor disputes. 

http:seot!.on
http:Seot,1.on


~; ~n r egular 8B8sion. thil!l ~ay ofIll~~~::.:.; ;.-~\~~ ::::";~.NE · ,~f.~r~~ . 27th- ~
'f " ~ : . . . 19B71 ~; " r.- . 

I " . ' - ' . ' •• .. 

.:'. .. . 

.. .. -.
"'.' . BOARD OF COUNTY COMMISSIONERS 

I NDIAN RIVER COUNTY 

If?7 

.1'rtcaL Attea tl:~'~~~~~~~~~__~__ 
':0 .. J,:. - • ":%''" -_........ ~
~.. ,.. ••• .. ••1 ~ . ..., 

"",' . , ....•.•••... 1. ' . J~ 
~•.• '" . • " \) \ ~ " I'~ 

tl"ff'f"t~ . " . 

Approved as to form 

Md~~ 
By~L 
Ch.w(~ P. Vltunac 
County Attom!lY 
,~m,':::D:::na~M'!':'~ 

• ::D . 

o 
\.C 
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