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IN RE: APPLICATION OF SKYLAND 
UTILITIES, LLC, TO OPERATE A WATER 
AND WASTEWATER UTILITY IN HERNANDO 
AND PASCO COUNTIES, FLORIDA 

Case No.:090478-WS 

THE CITY OF BROOKSVILLE’S AMENDED OBJECTION 
TO THE APPLICATION OF 
SKYLAND UTILITIES, LLC 

AND REQUEST FOR FORMAL ADMINISTRATIVE REARING 

1. The City of Brooksville, an incorporated municipality located within the 
boundaries of Hemando County, Florida (“City”), pursuant to Sections 367.045 and 
365.171, Florida Statutes and Rule 25-30.031, Florida Administrative Code, hereby files 
its Objection to the Application for Original Certificates for Proposed Water and 
Wastewater System and Request for Initial Rates and Charges filed by Skyland Utilities, 
LLC (the “Application”). 

2. Brooksville continues to request that a formal administrative hearing be 
held on the Application in accordance with Sections 120.569 and 120.57, Florida 
Statutes. 

3. Brooksville hereby attaches as Exhibit “A”, joins in and incorporates by 
reference as if stated herein in haec verba Hemando County’s Objection to Application 
of Skyland Utilities, LLC and Request for Formal Administrative Hearing (“Hemando’s 
Objection”), specifically those provisions relevant or applicable to Brooksville, including, 
but not l i i t e d  to, Identifying the Parties, The Total Proposed Utility Territory, The 
Proposed Utility Area within the boundaries of Hemando County, The Proposed Utility 
Operation, the Funding of the Proposed Utility Operation, the Technical Experience of 
Skyland to Operate the Proposed Utility and other provisions stated therein as applicable. 

Brooksville requests the same “Relief Requested” in Section V of 5 .  
Hemando’s Objection as incorporated herein. 

6 .  On or about August 5,2002 the City and Hemando County entered into an 
Interlocal Agreement denoting the boundaries of the “first right to serve area” for potable 
water services and sewer services for the two jurisdictions. A copy of the Interlocal 
Agreement is attached hereto as Exhibit “B” and incorporated herein in haec verba. As 
denoted by an aerial diagram provided by City staff, attached hereto and incorporated 
herein in haec verba as Exhibit “C”, at least one of the parcels Skyland proposes to serve 
is located in Hemando County’s first right to serve area, less than three (3) miles &om the .. c ,. 
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boundary of the City’s first right to serve area. Under paragraph two (2) of the Interlocal 
Agreement, if the County does not wish to provide services to a developer in its first right 
to serve area, the City has the right to provide services before a private utility may. 
Moreover, pursuant to Paragraph nine (9), only one (1) year’s notice is required to 
terminate the Interlocal Agreement, in which case the City’s first right to serve could be 
expanded to the limits allowed by Chapter 180, Florida Statutes. Thus, the City has a 
strong interest in this matter, given the close proximity of multiple parcels Skyland 
intends to serve to the first right to serve boundary of the City, as illustrated by Exhibit 
“C”, and the presence of such parcels within five ( 5 )  miles of the incorporated boundaries 
of the City as indicated by Skyland’s application. 

Submitted January 22,2010. 

s/Derrill Lee McAteer 
Derrill Lee McAteer (FBN 0628972) 
Hogan Law Firm 
City Attorney 
20 South Broad Street 
Brooksville, FL 34601 
Phone (352) 799-8423 
Fax: (352) 799-8294 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing has been sent to the 
following this 22nd day of January, 2010, by electronic filing (to the Clerk of the PSC) 
and U.S. Mail to all others listed below. 

s/Derrill Lee McAteer 

Joseph D. Richards 
Senior Assistant County Attorney 
Pasco county 
7530 Little Road Suite 340 
New Port Richey, FL 34654 

Director, Division of Commission Clerk 
and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 
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Caroline Klancke 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Michael Minton, Esq. 
Dean, Mead, Minton and Zwemer 
1903 South 2Sm Street, Suite 200 
Fort Pierce, FL 34947 

Ronald Edwards, Manager 
Skyland Utilities, LLC 
660 Beachland Boulevard, Suite 301 
Vero Beach, FL 32963 

J.R. Kelley, Public Counsel 
Office of the Public Counsel 
11 1 West Madison Street, Room 812 
Tallahassee, FL 32399 

Garth Coller 
Hemando County Attorney 
20 N. Main Street 
Brooksville, FL 34601 

John L. Wharton, Esq. 
Rose, Sundstorm & Bentley, LLP 
2548 Blairstone Pines Dr. 
Tallahassee, FL 32301 

(00183374) 3 



STATE OF EORIDA 
PUBLIC SERVICE COMMISSION 

IN RE: APPLICATION OF SKYLAND 
UTILITIES, LLC, TO OPERATE A WATER 
AND WASTEWATER UTILITY IN 

FLORIDA 
HERNAND0 AND PASCO COUNTIES, 

CaseNo.: 090478-WS 

HERNAND0 COUNTY’S OBJECTION TO APPLICATION OF 
SKYLAND UTILITIES, LLC AND 

REQUEST FOR FORMAL ADMINISTRATIVE HEARING 

Hemando County, a political subdivision of the State of Florida, through counsel 

and pursuant to $4 367,045,365,171, Fla. Stat., and Rule 25-30.031, Ha. Admin. Code, 

hereby files its Objection to the Applicationfor Original Certificatssfor Proposed Wafer 

and Wastewater System and Requestfor Initial Rates and Charges (“bloolic&on”)’ filed 

with the Public Service Commission (‘w) by Applicant, Skyland Utilities, LLC 

Pursuant to 5 367.045(4), Fla. Stat., Hernando County, a governmental authority, 

further requests that a fonnal administrative hearing be held on this Application in 

accordance with 15 120.569 and 120.57(1), Fla. Stat. 

‘/The Application will be referred to as “App. at  p. -” and the page number(s) shall 
correspond to the page number(s) of the Application as found online a! the PSC’s online Docket 
in this matter @ttp: / /www.psc .8 ta te . f l . ~docketdcms /docke~~ .as~~d~ketT~~nWa~) .  
Parenthesized material after App. at p. - will describe the document or exhibit. 
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1. KEYFACTS 

A. Theparties 

1. Hemando County is a political subdivision of the State of Florida in 

accordance with Art, Vm, 8 1, FLA. CONST., and Chapter 125, Florida Statutes. 

Hernando County has adopted laws regarding the regulation of land use, water and 

wastewater. Hwnando County is a non-jurlsdictional county for purposes of Chapter 367, 

Fla. Stat. 

2. Skyland is the entity that has filed the subject Application. App. at p, 1 ef 

seq. According to fhe Florida Department of State, Division of Corporation’s website, 

Skyland filed its formation papers on or about June 11,2009. 

3. Skyland is a wholly owned subsidiary of Evans Utilities Company, Jno. 

App. at p.6 (Application at p. 2); and App. at p. 32 (Application, Exhibit I). 

4. In turn, Evans Utilities Company, Inc. is wholly owned by Evans Properties, 

Inc. App. at p. 32 (Application, Exhibit J). 

5. Evans Properties, Inc. (L%yans1’) owns all of the land inside of the service 

boundaries of the proposed utility. App. at p. 17 (Application, Exhibit A at 7 2). 

6. 

Exhibit A at 7 2). 

7. 

Evans and Skyland are affUiated/related entities. App. at 17 (Application, 

To sum up their inter-relationships in their own words: ‘‘Evans owns and 

controls Evans Utilities Company, Inc., which owns and controls 100% ofthe [Skyland 

Hernando County‘s Objbction to Appllcatlon of Sbland UHULlU, U C  and Requut for Formal AdolnlstrnUvo Ruukg 
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Utilities, LLC] Utility and is the sole managing member of the Utility.” App. at p. 591 

(Application, Appendix - Funding Agreemenf at p. I). As described later, &ans will be 

providing the land for the Utility’s operations and will be providing all of the funding for 

the proposed Utility. 

B. The Total Proposed Utility Territory 

8. All of the land owned by Evans as specifically referenced in the subject 

Application shall hereinafter be referred to as the or the ‘-0s e d U W  

Territory” as these terms may be used interchangeably. The portion ofthe Land situated 

in Hernando County shall be referred to as the ‘‘Prooosed Hemando Utility Territory’’ and 

the portion of the Land situated in Pasco County shall be referred to as the “Proposed 

Pasco Utilitv Territory”. 

9. The Total Proposed Utility Territory consists of approximately 4,089 acres. 

App. at p. 62 (Application, Appendix - Development P h w s  - Dvaft) and is situated 

primarily in mal northeastern Pasco County and rural southeastern Hemando County. 

10. A portion of the Land will be leased from Evans to Skyland so that Skyland 

can conduct its utility operations. “Skyland will not own any of the land where the 

Utility’s water facilities will be located. Instead, the Utility will lease the land &om the 

Landowner, Evans Properties, Inc.” App. at 26 (Application, Exhibit E). Similarly, 

“Skyland will not own any of the land where the Utility’s wastewater facilities will’be 

Reroando Couoty‘r ObJsr(Lon Io Appllcstlon of 8kylsad UHlMsa, UC atid Requwt lor Formal AddaietraHvs Henring 
PSC Do&& Na 090478 -Page 3 of 23 



located. Instead the Utility will lease the land h m  the Landowner, Evans Properties, 

Inc.” App. at 31 (Application, Exhibit H). 

1 1. An executed Water Lease Agreement between Evans and Skyland dated 

October 1,2009 is attached to the Application. App. at pp. 556-569 (Application, 

Appendix - Wder Lease Ageemenf). The lease was signed by Ronald L. Evans, as 

President of Evans Properties, Inc., and counter-signed by Ronald L. Evans, as Manager, 

Skyland Utilities, LLC. App. at 567 (Id.). A similar agreement dated October 1,2009 is 

also provided for wastewater facilities. App. at pp. 578-590 (Application, Appendix - 
Wastewater Lease Agreement). 

C. The Proposed Hernando Utili@ Territory 

12. The Proposed Hemando Utility Territory consists of approximately 791 

acres. App. a t  p. 62 (Application, Appendix - Development Phases - Draft). 

13. With the exception of one small area designated ‘Conservation,’ all of the 

Proposed Hemando Utility Territory is designated ‘Rural’ on the Future Land Use Map 

r m ’ )  of Hernando County’s adopted Comprehensive Plan (“Cornu Plan”). App. at 

p. 19 (Application, Exhibit B at 7 4). 

14. Pursuant to the Comp Plan, the only uses allowed under the ‘Rural’ FLUM 

designation are: agricultural, agricultural commercial, recreation, and residential 

development with densities no greater than 1 unit per 10 acres, except in designated 

preexisting rural communities. (Comp Plan, Section D). 

Hernando Coon@’# Obfwtton to Applkatioo oISlrylsodutllltlsq LU: and R q o d  lor Formal Admlnictniiv~ Bsnrlng 
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D. The Proposed Utility Operstion 

15. Pursuant to its Application, Skyland “proposes to provide potable and non- 

potable water and wastewater services to bulk exempt, bulk non-exempt, intensified 

agribusiness, residential and general service customers fiom the service territory 

described in this application.” App. at 17 (Application, Mib i t  A at 7 1). 

16. Specifically, as part of its proposed operations, Skyland indicated that it is 

“also considering selling bulk water.” App. at 620 (Application, Appendix - ShyZand 

Utilities, LLC Cost of Service Study) (emphasis added). 

17. The proposed utility operation is planned over five phases. App. a t  p. 17 

(Application, Exhibit A at 7 3); andsee App. a t  610 (Application, Appendix - Shyland 

Utilities, U C  Cost of Service Study). 

li, Phase1 

18. Wastewater treatment and disposal for Phase 1 “will be preengineered 

wastewater treatment plants utilizing an extended aeration/MLE treatment process with 

percolation ponds.” App. at p. 9 (Application at p. 5).  However, Skyland states that 

“[qhe full extent of treatmenirequlred for future Phasap has noiyet been determined.” 

Id. (emphasis added). 

19. According to Skyland’s Application: 

“In Hemando County, Phase I utility services are planned for ID 2 [see 
Map, App. at 621 that can serve the equivalent of developing the 
approximately 349 acres with an allowed density of 1 dwelling unit per 10 
acres or approximately 35 ERCS Fquivalent Residential Connections]. 

Hsnnndo County’# ObJocUon to Application of miand Utilities, L E  and Roqnut far Formal Adminl6fratlva Hearing 
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Potable water service will be provided by modifying an existing well. The 
existing structures will continue to utilize on-site septic systems while the 
remaining 33 ERCs wastewater service will be provided by the use of a 
low-pressure wastewater collection system and a 10,000 gallon per day 
(gpd) wastewater package plant u t i l i i g  Extended Aeration (EA)Modified 
Ludzack-Ettinger (MLE) treatment for nitrogen removal.” 

App. at p. 21 (Application, Exhibit C at 7 1); and see App. at pp. 28-29 (Application, 

Exhibit F, Types of Treatment fad Capabilities of Facilities). 

20. Skyland projects that the “[nleed for Phase Iutility services are anticipated 

to occur fiom 2010 to 2015, with 80% capacityreached in 2015. For this filing2015 will 

be the Test Year.” App. at 23 (Application, Exhibit D at 7 2). 

21. Reuse of effluent is not part of Phase 1. App. at 30 (Application, Exhibit 

0). 

22. During the fvst five years, Skyland projects providing potable water supply 

to twenty (20) ERCs in year 1; twenty (20) ERCs in year 2; twenty-four (24) ERCs in year 

3; twenty-seven (27) ERCs in year 4; Uli-one ERG in year 5;  and thirty-three (33) 

ERCs in year 6. App. a t  24 (Application, Exhibit D, Table D-2); accord App. at 610 

(Application, Appendix - Skylapld Utilities, U C  Cost of Service sludy at p. 1). 

23. It is noted by Skyland -that as of the time of fihg of its Application - 
‘there were not appropriate power sources h m  Florida Power & Light (FP&L) to run the 

water and wastewater facilities” and that discussions with FP&L were ongoing. App. at 

611 (Application, Appendix - Skyrand Utiliiies, LLC Cost of Service Study at p. 2). . 

Herrirndo County‘s ObJection to Appllcafion of Skylud UUlltles, UC and Rmquwt for Formal AdmlnlaIratlve Hoarinp 
PSC Docket Na 090478 - P a p  6 of 23 

i 



fiij Future Phase8 

24. “The future phases will begin upon the completion of Phase 1.” App. at 23 

(Application, Exhibit D at 7 2). 

25. However, according to the Application, “Phases II through V have not been 

conceptually designed at this time , , , .” App. at 23 (Application, Exhibit D at lj 2). 

Similarly, the Cost ofServfee Study, which is a portion of the Application, states: 

“It is anticipated that the future phases will be utilized in the order indicated 
on the proposed service area map in Appendix I and as discussed in more 
detail in Exhibit A. There have been n o con w w l a n s  develooed as 
of this tlme for future develoo ment ohas@. Where units andlor 
consumption have been assumed in future phases in this filiig, the 
maximum permitted dwelling units have been used without consideration of 
any restrictive issues.” 

App. at 610 (Application, Appendix - Skyrand Utilities, LLC Cost of Service Shuy at p. 

1) (emphasis added). 

Qii) Future Phases - Phvsical Interconnection Thzversi jzp Hernundo and Pasco Counties 

26. Finally, “b]hysical interconnections will occur that traverse countv linz 

petween Hemando and Pasco Counties] $urine fhture nhases.” App. at p. 22 

(Application, Exhibit C at 7 1, last sentence). 

27. It is fiuther noted that the two contiguous parcels that me owned by Evans 

and which ‘%oulrf’ connect Hemando and Pasco Cornties are not planned for any 

development as part of Phase I. See App. at 62 (Application, Appendix -Development 

Phases - Drafl) (Map depicting paroels owned) and referencing text. 

i 
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E. Funding the Proposed Utility Operation 

28. Evans will “provide the Utility with the funding necessw to build and 

operate the Utility System.” App. at 32 (Application, Exhibit I, at 12); App. at 35 

(Application, Exhibit K); andsee App. at 591 (Application, Appendix -Funding 

Agreement). 

29. However, Skyland freely states in its Application that “Skyland has not yet 

begun operations and thus does not have a detailed balance sheet, a statement of fmancial 

condition, or an operating statement.” App. at 34 (Application, Exhibit J). 

F. Technical Experience of Skyland to Operate the Proposed Utility 

30. According to the Application: “The related landowner, Evans, owns all of 

the land and has overseen all of the water resources within the proposed service territory. 

Evans has vast experience in water management through its agricultural oversight. I , .” 
App. at 32 (Application, Exhibit I at 7 3). However, notably absent from the Application 

is any experience of Evans or Skyland in running a proposed multi-county ‘utility 

system’. Instead, “Evans will conteact the day-to-day operations ofthe Utility Systkm to a 

qualified company.” App. at 33 (Id). 

G. Notice 

3 1. This matter was not ‘flagged’ by staff for Hernando County until receiving 

telephone notification of this Application &om Pasco County. It appears fhaf a copy of 

the ’required’ notice was sent to the Clerk‘s Office without cover letter. No 

i 
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individualized notice - even as a courtesy if not statutorily required - was provided to 

David Hamilton, the County Administrator, Joseph Stapf, the County Utilities Director, or 

earth Coller, the County Attorney. By all actions to date, it appears, perhaps, that 

Skyland was hoping that its Application would stay off of Hemando County’s radar 

s m n  until the thirty-day objection period had expired. 

H. Hernando County’s Comprehensive Plan -Relevant Objectives and Policies 

The following goals, objectives and policies of Hemando County’s Comp 32. 

Plan are relevant to the subject Application: 

Chapter 1: Future Land Use 

POLICY l.OlB(6): Allow new development within the Rural Land Use Category which 
is compatible with the level of public services provided. The County 
will not provide water, sewer, transportation, or other infrastructure 
to support urban development in the Rural Land Use Category so 
that urban development can be directed into those areas which are 
planned to receive such services. 

POLICY l.OlB(7): The County shall establish a procedure to evaluate the potential 
conversion of agricultural lands to non-agricultural uses which 
incorporate a site assessment process that considers the following: 

a. Adjacent land uses; 

.b. Viability of adjacent parcels for continued or future 
agricultural use; 

Compatibility of proposed use with existing land 
characteristics; 

c. 

d, Comprehensive development plans; 

e. Available infhstructure; 
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f. Viability of the subject site including 60ils 

POLICY l.OlT(1): Limit the potential for urban sprawl by establishing services in areas 
adjacent to concentrated growth. 

POLICY l.OlT(2): Provide infigstructure for future development within areas of facility 
availability and investment in acoordance with long range plans by 
the County for providing potable water, sanitary sewer, 
transpoaation and other facilities at planned levels of service and 
riming. Infhstructure for future development will be provided 
within the Residential, Commercial, Industrial, and Planned 
Development District Category areas indicated on the Future Land 
Use Map. The County may manage the timing of infiwtmcture 
availability withii these areas to influence the W i g  and location of 
development. 

POLICY l.OlT(4): Hernando County shall discourage the urban sprawl development 
pattern charactmized as functionally unrelated to or integrated with 
other surrounding development. The following are representative 
characteristics of the urban sprawl development pattern: 

a. Leap frog development which is not contiguous to, or in close 
proximity to, existing urban inbstructure which requires 
costly public investments to provide such urban services for 
development. 

Linear or strip development that expands along major 
roadways beyond urban infiastructure causing the degradation 
of roadway capacity and incompatibility of adjoining land 
uses. 

Single dimensional development lacking supportive services. 

b. 

c. 

POLICY l.OlT(8): Planning for water and sewer facilities will be consistent with the 
areas planned for urban development and designated on the Future 
Land Use Map. 

OBJECTIVE 1.01U PROVIDE FOR THE DEVELOPMENT OF MECHANISMS TO 
LOCATE PUBLIC FACILITIES IN SUCH A MANNER AS TO 
EFFECTNELY AND EPFICIENTLY SERVE EXISTMO AND 

Hemando County's Objection W Application dslrylrnd Utilltled, ID2 nnd Request for Formil Admhirtrrtivs Hearing 
PBCDockotNo. 090478 -Page 10 0123 

! 



PROJECTED DEVELOPMENT AND MINIMIZE THE 
FACILITIES' IMPACT ON NEARBY NATURAL RESOURCES 
AWD EXISTING LAND WSE5. 

POLICY l.OlU(1): The location of major public facilities shall be approved only after 
adequate opportunity has been provided for public review and 
comment. 

POLICY l.OIU(2): As part of the major public facility locational review process, a 
statement of impact shall be prepared for new facilities describing 
the current condition of adjacent natural resources and land uses, the 
projected impact of the proposed facility on these adjacent areas and 
how the projected impact will be mitigated or minimized. 

Chapter 5: Sanitary Sewer 

OBJECTIVE 4.01A THE COUNTY SHALL CONTINUE TO DEVELOP A 
WASTEWATER SERVICE PLAN FOR A TWENTY (20) YEAR 
PERIOD AT PNE (5) YEAR INTERVALS TO BE UPDATED 
ANNUALLY WHICH BVALUATBS THE DEMANDS AND 
SUPPLY OF WASTEWARRTREATMEW FACILITIES AND 
ESTABLISHES ClUTEIUA AND COSTS FOR THE 
DEVELOPMENT OF SERVICE AREAS WHICH DISCOURAGES 
URBAN SPRAWL. 

POLICY 4.01A(2): The County will initiate the construction ofwastewater treatment 
facilities based on the Wastewater Service Plan as required in 
Objective 4.01A. 

POLICY 4.01A(5): All future wastewater collection and treatment systems within 
Hernando County should be owned and operated by or under 
contract with Hemando County, the Hemando County Water and 
Sewer Disbict, or a municipality within Hmando County. 

Chapter 8: Potable Water 

OBIECTIVE 4.1 1G THB COUNTY S W L  PLAN FOR BUILDING NEW WATER 
SUPPLY FACILITIES OVER AT LEAST A TEN YEAR 
PLANNING PBRIOD AS NECESSARY TO SERVE EXISTING 
AND NEW DEVELOPMENT. 

Hernando Cotmty'r Objaelion to Appllution of 5lqrl.nd Utllitlsr, LK! and Rsqnesl fnr Formal Adminiatrstfvi HDlrlng 
PSC Dockst No. 090478-Page 11 of23 



POLICY 4.1 lO(1): The County shall utilize the following work plan in meeting this 
objective: 

a) The Hernando County Utilities Department or other 
appropriate agency shall prepare, and update as necessary, 
water supply plans to project and meet the needs of existing 
and new development within the urban growth areas 
designated by the Residential, Commercial, Industrial, and 
Planned Development District categories on the Future Land 
Use Map. 

The Water Resources Assessment Project (W) model will 
be regularly calibrated and utilized to evaluate the impacts of 
development and provide guidance for development of water 
supply facilities. 

The Capital Improvements Element and Capital 
Improvements Plan as updated mually will be utilized to 
plan and program water supply facility projects and 
expenditures utilizing a five year planning period. 

b) 

c) 

d) Water supply planning will consider and coordinate with the 
Southwest Florida Water Management District’s adopted 
water management plan, or regional water supply plan, should 
a regional water supply plan be adopted for that portion of the 
district which includes Hernando County. 

The demands of natural systems will be considered. 

Water supply planning conducted by the County will utilize a 
public participation process. 

e) 

f) 

POLICY 4.1 lG(2): Water supply plans developed and updated hereunder, along with the 
adopted Capital Improvement Plan, shall be utilized to guide the 
location and timing of land development requiring potable water 
service. 

POLICY 4.13A(1): Public Facility Zoning Approval shall be required prior to the 
construction of any major potable water well fields to review the 

Aenrndo County’s Objection to Application of SQIand Utilltiar, Lu: and Roqusrt lor Formal Adnlalshtivr AMrfng 
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impacts on surrounding ana proposed land uses and the aquifer and 
require mitigation of significant negative impacts. 

POLICY 4.13A(4): With the exception of cities w i t h  Hemando County, the County 
will be the sole f i ancb i i  of water production or supply. 

POLICY 4.13B(6): Hemando County shall provide for the development of water 
supplies to meet the demands of existing and projected populations 
within the County. Development of water supplies will be in 
accordance with the statutorily mandated Minimum Flows and 
Levels established by the Southwest Florida Water Management 
District to protect the water resources of the citizens of Hemando 
County. 

IL GOVERNINGLAW 

33. This matter is governed by Chapters 120,125, 163 (Part IT), and 367, Fla. 

Stat.,Rule Chapters 25-22 and 25-30, Fla. Admin. Code, Florida decisional law, and 

established principles of statutory interpretation. 

m. OBJECTIONS TO APPLICATION OF THE PROPOSED UTILITY 

34. Paragraphs 1 thru 33 above are incorporated herein by reference as if fully 

set forth herein. 

A. Siting of Skyland Utility Where Proposed h~ Hernando County is 
Inconslsstent with Hernando County’s AdQpted Comprehensive Plan 

The Proposed Hemando County Utility Territory is in a rural and largely 

undeveloped region of t&e County. The siting of a public water and/or wastewater utility 

system in this region violates the ‘Rural’ FLUM designation assigned to the Evans’ 

properties. 
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Additionally, the proposed Utility violates numerous other objectives and policies 

of the Comp Plan as listed in Section LH. above, without limitation. 

B. Proposed Utility will be in Competition with andlor Duplication 
of an Existing Utility Operated by Hernando County Water and Sewer District 

Currently, the Proposed Hemando Utility Territory is wholly within the service 

district of the Hernando County Water and Sewer District (“HCWSD”). HCWSD is 

governed by the locally elected Board of Coanty Commissioners, 8 public body politic. 

The geographic service area and jurisdiction of HCWSD is clearly established and 

codified at Chapter 28 ofthe H e m d o  County of Ordinances. 

Conversely, Skyland has not adequately demonstrated that its current needs over 

the next six year planning horizon (this was the time period it used in its Application and 

Skyland Utilities, LLC Cosf of Service Study) could not be satisfied by HCWSD andor 

existing permitting policies for private wells, septic and package frmtment plant systems. 

C. 

First, just based on the four comers of the Application, the proposed utility cannot 

Approving the Proposed Utility Is w i n  the Public Interest 

be cost effective or efficient by providing centralized utility service to houses with a 

density of less than one unit per ten (10) acres and to non-contiguous parcels. Of the 791 

acres in Hernando owned by Evans, Skyland proposes only approximately 155 

connections in the first five or six years of operations. Public interest is promoted by cost 

effective and efficient utility systems. Public interest is Q@ served if persons residing in a 

certain geographic area of the oounty, Le. southeastern Hemando County, who are 
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subjected to the future jurisdiction of the proposed Utility must pay higher water and 

wastewater rates due to lack of cost effectiveness, inefficiency, lack of economies of scale 

and/or the inexperience of the owner. (See facts set forth in Sections LD, LE and I.F, 

supra). 

Second, the Proposed Hemando Utility Territory is wholly within the service 

district of the HCWSD, therefore, it is 

utility service providers. 

in the public intermt to dupliaate or overlap 

Wid ,  as previously stated, it i s m  in the public interest to violate the goals, 

objectives and policies of Hemando County’s adopted Comp Plan. 

Fourth, it is a in the public interest to promote “urban sprawl” by encouraging 

new development and growth to occur premahuely in an area that is presently rural and 

largely undeveloped and without proper planning and infrastructure in place including 

roads, utility network, urbanized services and adequate electric power, without limitation. 

The presence of centralized water and sewer would encourage other development to occur 

in a leap frog and unplanned manner. 

Fifth, it is in the public interest to delete or reduce the service territory of the 

Hernando County Water and Sewer District if the geographic area being deleted was 

contemplated as being served in connection with bonds that have been issued or planned 

and the potential impact to the bondholders resulting from diminution of the s e d  

interests. 

Flsrolndo Countfs Objection W AppUcntion o t  Skyhnd Utllltki, LLC and i7equsst lor Fonnd Admhlrtntive Hbaring 
PSC Docket No. 090478 -Page IS 0123 



Sixth, the public is currently served by an elected group of public officials who 

oversees HCWSD and they have local input into rates and regulations. It is a in the 

public interest to reassign a rural geographic segment of Hemando County to a private 

utility - with no known utility experience -to provide service. Espeoially since there has 

been no public demand for such service. Conversely, the person or entity (Evans) that is 

requesting private service h m  Skyland is the same entity that wholly owns tbe entity that 

wholly owns Skyland. Evans will also be leasing the land to Skyland to run the proposed 

utility system and Evans will be funding Skyland. 

Lastly, adequate potable water supply is an important and valuable commodity to 

Hemando County and its residents. The possibility of this commodity being sold in bulk 

and pumped out of Hernando County violates the public interests of Hernando County 

and its residents and violates the doctrine of ‘local sources frst’. (See facts set forth is 

Sections LD, LE and IP, supra). 

D. Proposal by Skyland is Not a Utility Providing Service to 
the “The Public” “For Compensation’’ as Required by Chapter 367, Fla. Stat. 

Here, the entity/person requesting the utility service is the same entity which owns 

the proposed utility, which is the same entity leasing the land to Slcyland and which is the 

same entity that will be funding Skyland. (See facts set forth in Section LB and LE., 

supra). Chapter 367 defines ‘Utility’ to mean ‘‘a water or wastewater utility . , , who is 

providing, or proposes to provide, water or wastewater service to the p u m  

,” $367.021(13), Fla. Stat. (emphasis added). The term “for 

! 
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compensation’’ also begs the question as to who is paying whom when one examines the 

inter-relationships between Evans Properties, Inc., Evans Utilities, Inc. and Skyland 

Utilities, LLC. In this regards, it is noted that the proposed Funding Agreement (App. at 

p. 591) was signed by Ronald L. Evans, as President of Evans Properties, Inc., and 

counter-signed by Ronald L. Evans, as Manager, Skyland Utilities, LLC. Acoordigly, 

the term “the public” envisions a broader base than oneself (or a closely relatecUaf6Iiated 

entity or alter ego) and “for compensation’’ envisions something more than shifting 

balance sheets among related entities. Skyland has 

will be serving the “the public” “for compensation”. 

adequately demonstrated that it 

E. Mere Speculation to Provide Cross-County Service does Not Constitute 
“Transversing” for purposes of $367.171(7), Fla. Stat. - PSC Lacks 
Jurisdiction over Hernando County, a Non-Jurisdictional County 

As explained in Hernando County’s Motion to Dismiss dated November 13,2009 

as separately filed in this matter (the content and arguments contained therein are 

incorporated into this pleading by reference &s if l l l y  set forth herein), the PSC lacks 

jurisdiction to grant the relief requested in Skyland’s Application. No infrastructure 

owned or controlled by Skyland currently traverses any border between Hemando County 

and Pasco County. The actual existence - and transversing - of such infrastructure is a 

prerequisite to the exercise ofjurisdiction by the PSC over a water or wastewater utility 

situated in a non-jurisdictional county. 
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Moreover, the actual transversing of lines betweenHemando and Pasco Counties 

is extremelv speculative including when and how it might amur. Skyland admits in its 

application that no planning, design or exact tlming has been planned for future phases 

(see facts set forth in Section LD., supra). Skyland furthef admits that any transversing of 

county boundaries will not occur until some future phase. Id. Surely the PSC should not 

use the weight of the State to override Hernando County’s primary jurisdiction based 

upon the mere recitation of Skyland that it intends to transverse County lines at some 

point after the 2015 year ns part of a Phase not yet planned or designed and for which the 

number of users or capacity demands have not been calculated. 

Accordingly, the PSC lacks the necessary jurisdiction to grant Skyland’s 

application as pertaining to Hemando County. See Hernando County v. Public Service 

Commission, 685 So.Zd 48, 51-52 @la. 5” DCA 1996). 

F. OBJECTIONS RAISED BY PASCO COUNTY 

Hernando County hereby incorporates by reference, as if M y  set forth herein, all 

objections timely raised by Pasco County and any other objector in this matter to the 

extent applicable to Bemando County. 

IV. REQUEST FOR FORMAL ADMINJ.STRA’I7VE HEARZNG INVOLVING 
DISPUTED ISSUES OF MATERTAL FACT 

In the event the PSC does not dismiss Skyland‘s Application for lack of 

jurisdiction over Hemando County or, in the alternative, summarily deny Skyland’s 
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Application, then Hemando County makes demand for a fomal administrative 

proceeding in accordance with 88 120.569 and 120.57(1), Ha. Stat. 

A. 

B. 

The affected agency is the Florida Public Service Commission. 

The name, address and telephone number of the Applicant, Skyland 

Utilities, L E ,  is set forth in the Application. App. at 1 et seq. The name address of 

Hemando County and other parties entitled to notice are set forth in the signature block 

and certificate of service at the end of this document. 

C. 

D. 

Petitioner, Hemando County, received notice as described in Section LG. 

In the event that the PSC does not dismiss, or sutnmarily deny, Skyland’s 

Application, then the following issues of material fact are in dispute: 

(i) Whether Skyland’s Application comports with all of the 

requirements set forth in $367.045, Fla. Stat. andRule 25.30.033, 

Fla. Admin. Code; 

Whether the siting of the Utility where proposed by Skyland will 

violate Hernando County’s adopted Comprehensive Plan; 

Whether the siting of the Utility where proposed by Skyland will 

encourage “urban sprawl” in southeastern Hemando County; 

Whether the Utility proposed by Skyland will compete with andlor 

duplicate the services of the Hernando County Water and Sewer 

District; 

(ii) 

(iii) 

(iv) 
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(v) Whether the Utility proposed by Skyland is in the Public Interest or, 

in the alternative, whether the proposed Utility violates the Public 

Interest; 

Whether the Utility proposed by Skyland will impact any existing or 

contemplated bond as issued by Hernando County andor the 

Hernando County Water and Sewer District; 

(vii) Whether the Utility proposed by Skyland will be serving ‘%e public” 

for purposes of Chapter 367, Fla. Stat., if the provider and intended 

user are related or affiliated entities or alter egos; 

Whether the Utility proposed by Skyland will be operating “for 

compensation” for purposes of Chapter 367, Fla. Stat., if the 

provider and intended user are related or affiliated entities or alter 

(vi) 

(ix) 

egos; 

Whether an applicant’s mere statement ofintent to “transverse” pipes 

across county lines at some undefmed point in the future - in 

comeotion with some kture Phase of development not yet 

conceptualized, planned or designed - is sufficient for the Public 

Service Commission to usurp the jurisdiction of a sovereign non- 

jurisdictional county under the guise of 367.171(7), FIR Stat:, and, 

(x) 
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(xi) All disputed issues of material fact timely raised by Pasco County 

and any other objector to this proceeding. 

E. Hernando County restates and incorporates by reference, as ultimate facts, 

all facts and matters set forth in Section I above (Paragraphs 1 thru 32) as if fully set forth 

herein. 

F. This matter is governed by Chapters 120,125,163 (part II) and 367, Fla 

Stat,, Rule Chapters 25-22 and25-30, Fla. Admin. Code, Florida decisional law, and 

established principles of statutory interpretation. 

G. Petitioner, Hernando County, seeks the relief requested immediately below. 

V. RELIEF REQUESTED 

WHEREFORE, Hernando County prays for the entry of an Order: 

1. 

2. 

3. 

4. 

Dismissing Skyland’s ApplicaHonfor Original Certficutes for Proposed 

Water and Wastewater System and Requestfir Initial Rates and Charges 

for lack ofjurisdiction pursuant to 5 367.171, Fla. Stat.; or, 

Alternatively, if jurisdiction is rendered, deny the Application; or, 

If the PSC will not dismiss or summarily deny the Application, then PSC is 

requested to refer this matter to formal administrative hearing pursuant to 

$8 120.569 and 120.57(1), Fla. Stat.; and, 

Qranting such other and further relief as the Public Service Commission 

deems just and proper consistent with the foregoing. 



Dated: November 13,2009. 

Respectfully submitted, 

Jon A. Jouben, Esq. (PBN 149561) 
Garth Coller, Esq. (FBN 37849) 
County Attorney 
20 N. Main Street, Suite 462 
Brooksville, FL 34601 
(352) 754-4122 
(352) 754-4001 FRX 
Counsel for Hemando County 

CERTIFICATE OF SERVICES 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent, 
in the manner stated below, to all persons listed below, this 13‘ day of November, 2009. 

Joseph D. Richards 
Senior Assistant County Attorney 
Pasco County 
7530 Little Road, Suite 340 
New Port Richey, Florida 34654 
(by U.S. Mail) 

Director, Division of the Commission Clerk 
and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
(by filing original with Clerk via hand delivery) 

Awnando County’s Objartioa to Appllcstlon oCSkylnnd WUIIHU, LU: md Request for Formal Admlnlitntivo Henring 
PSC Docket Na 090418 - P.sn 22 dZ3 . 



.. ,. . . .. . . ... , ., . . . . . , , ,... ... . . . . .. . . . . .. . . . . , 

< 

THIS AGREEMENT is made and executed, and shall be effective as of the date 

provided for below, by and between the CITY OF BROOKSmLE, amunicipal 

corporation under the laws of the State of Florida (hereinafter “CITY‘?, and 

HERNAND0 COUNTY, a political subdivision of the State of Florida, (hereinafter 

“COUNTY”). 

WITNESSETH: 

WJBCREAS, the CITY and the COUNTY desire to coordinate their efforts to 

provide water and sewer services so as to most effectively and efficiently provide for the 

needs of their current and future utility customers; and 

WHEREAS, to cooperatively work together in providing water and sewer utility 

services, the CITY and COUNTY desire to jointly designate areas where each respective 

party shall be the primary water and/or sewer utility provider and shall have the first right 

to provide such services; 

. NOW, TEEREFORE, in consideration of the mutual covenants and agreements 

hereinafter contained, the CITY and the COUNTY hereby agree: 

1. The CITY shall have the ht right to serve any existing development or 

proposed developmoot with water andlor sewer services within its municipal limits and in 

the area outside of its municipal limits as designated on the attached map, EXHIBIT A, 

as the CITY‘S first right to serve area. If the CITY chooses not to provide water ardor 

sewer service, the COUNTY shall have the opportunity to serve the development. 

2. In all unincorporated areas ofHernando County except for those designated in 

EXHIBIT A as a CITY first right to serve area, the COUNTY shall have the first right to 



serve any existing development or p m s e d  development. If the COUNTY chooses not to 

provide water a d o r  sewer Services to my such development, the CITY may, ifit 

chooses, provide service to the developnpent. 

3. Should either the Crry and COUNTY choose not to serve a developer within its 

fust right to serve area, the other entity may provide services if services are available. If 

neitha entity wishes to serve the developer, the developer shall work with the entity 

having the %t right to serve. 

4. The COUNTY agees that it &all cooperate in its review pmcedures under 

COUNTY subdivision and land developaent and zoning ordinances to ensure that 

subdivisions and other developments invdlving water or sewer facilities, or both, and 

located inside the boundaries of the CITY% an entity’s first right to serve area as 

illustrated on EXKIBIT A, as routinely submitted to the CITY for review and comment as 

to the CITY’S desire to provide such water and/or sewer facilities and service. For 

subdivision and site plan reviews and for tfie issuance of building permits for new 

developments not requiring subdivision or site plan review, the COUNTY shall give the 

CITY thirty (30) days’ notice prior to appr9Ving such subdivision or site plan or issuing 

such building permit, in order to allow the CITY to advise the COUNTY and the developer 

of the CITY’S intent to serve and the requirdments therefor. If no such written advisory is 

given, the COUNTY may provide utility sentice if it chooses to do so. 

5. Upon the filing of an initial plan for development, a determination ofright to 

serve shall be made according to EXHIBIT A. This determination shall only indicate 

which party, in accordance with EXEIBIT A, has the Erst right to serve. The entity with 

the first right to serve may at any time after the determination enter into negotiations with 

the developer in contemplation of providing service. 

b 



complete agreement of the parties and sppercedes and controls over any and al l  prior 

agreements, understandings, representat+ions, correspondence and statements, oral or 

written. Any provisions of this agrmept shall be read in pari materia with all other 

provisions hereof 

18. The effective date of this agqeement shall be the later of the two dates of 

execution of the parties below. 

M WITNESS WHEREOFthepaqtiesheretohavecausedtheexecutionbythekduly 
authorized officials as of the date stated above. 

. ... 

BOARD OF C O m  COMMISSIONERS 
HERNAND0 COUNTY, FLORIDA. 

. 
/’ Chairperson 

CI“ OF BROOKSVILLE 

By: 
E. E. “Ernie” Wever, J r . F  
Mayor 
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