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February 25,201 0 

VIA ELECTRONIC FILING 

Ms. Ann Cole 

ce Commission 
2540 Shumard Oak Boulevard 
Tallahassee,FL 32 

Re: Docket 100022-TP - Complaint of Bellsouth Telecummunieations, Ink  d/b/a ATdlrT 
Florida Against Image Access, Inc. Blbla NewPhone 

Dear W. Cole: 

Please find attached for Eiling the Answer, Affirmat ta-Claim of 
Image Access, Inc. &/a Newphone. 

UI assistance in this mtta is gwatly appreciated. Should you have any questions, 
please do not hesitate to contact me. 

Attachments 



Sl’ATE OF FLORIDA 
PUBLIC SERVICE COlblMISSION 

In Re: Complaint ofBellSoulh ‘l’elecom- 
munications, Inc., d/b/a AT&T Florida ) 
Against Image Access, Inc. d/b/a 1 
NowPhone 1 

1 

ANSWER, APFIKIMATIVE DEFERSES 
AND COUNTER-CLAIM OF IMAGE ACCESS, I K C .  d/h/a NEWPHONE 

Pursuant to Rule 28-106.20 , Florida Administrative Code, Image Access, Inc. d/b/a 

NewPhone (“Newphone”), hereby files the following Answer and Affirmative Defenses to the 

Camplaint and Petition for Relief (“Complaint”) filed by €kllSourh ecommuriications, Inc. 

d/b/a AT&T Southeast &la AT 

forth below. 

Florida (“AT&T”’), and further asseTt5 the Counter-C1 

Subject to and without waiving its affirmative defenses, NewPhone responds in answer to 

on contained therein, exeept those AT&T’s Complaint by denying each and every all 

allegations which may be h 

this Answer, NewPhone denies any alegation in 

headings and non-enumerated portions of AT$T ‘s G 

specific allegations contained in the nnmbered paragraphs of AT&T’s Corn 

r specifidly admitted. To the extent necessary to ad 

”Background & Summary” section, 

aint, NewPhone further answers the 

1. Newphone denies the allegations contained in Paragrapb 1 of the 

lack of information sufficient to justify a belief therein. 

I‘L2 18026. I 



Answer, Defenses, Counterclaim 
February 25,2010 

2. NewPhone accepts the designation of AT&T’s representativc in Paragraph 2 of 

the Complaint. 

3. 

4. 

NewPhonc admits the allegations containcd in Paragraph 3 ol’the Complaint. 

In response to Paragraph 4 o f  the Complaint, NewPhonc admits that it entered 

into an Interconnection Agreement with T in 2002 (the “2002 Intcrconnection Agreement”). 

NewPhonc answers that as of the effective date of the Interconnection Agreement between 

NewPhonc and AT&T dated April 19,2006, as amended and extended on March 3 1,2009 (the 

“2006 Intereonncction Agfeement”), the 2006 Interconnection Agreement superseded the 2002 

Interconnection Agreement. NewPhone €u&w answers that the provisions of the 2002 and 2006 

Interconnection Agreements speak for themmlves. NewPhone denies any ng allegations 

in Paragraph 4. 

5, In response to Paragraph 5 of thc Complaint, NewPhone &mils that it entered 

the provisions of 

ak for themselves. Newphone denies any remaining 

into the 2006 Interconnection Agreement with AT&T. NewPhone answers 

the 2006 Interconnection Agreement 

allegations in Paragraph 5. 

6. ne denies the allegations contained in the first sentence of Paragraph 6 of 

the Complaint. NewPhone is without knowledge or information sufficient to form a belief as to 

the truth of the allegations in the second sentence of Paragraph 6 ernhg AT&T’s 

determinations and beliefs and therefore denies such aitegations. 

7. NewPhone denies the allegations contained in Paragcaph 7 of the Complainf for 

lack of inkmation sufficient to justify a belief therein. 

TL218026:l 2 
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8. NewPhone denies the allcgations contained in Paragraph 8 of the Complaint for 

lack of information sufficient to justify a belief th 

9. 

10. 

NewPhone denics the allegations contained in Paragraph 9 ofthe Complaint. 

NewPhone denies the allegations contained in Paragraph 10 of the Complaint for 

lack of information sufficient to justify a belief therein. 

I 1 .  NewPhone denics the allegations contained in Paragraph 11 of the Complaint as 

written and further answers that AT&T has violated 47 U.S.C. § 25 l(c)(4), 47 C.F.K. 51.605 and 

47 CF.R 51.613(b) and breached the parties' 2002 Interconnection Agreement andlot 2006 

Intexcannection Agreement by (a) failing to provide NewPhone with the appropriate resale 

promotion credit, (b) imposing unreasonable and discriminatory restrictions on resale, and (C) 

failing to obtain necessary and prior approval from the Commission, pursuant to 47 C.F.R 

5I.613(b), prior to imposing a restriction on resale. 

12. Newphone denies the allegations contained in Paragraph 12 of the Compldnt. 

NewPhone further answers that T's resale restriction denies NewPhone the proper 

promotional discount and may result in a wholesale price to NewPhonc that exceeds the retail 

price for AT&T's customers.' 

13. NewPhoee denies the allegations contained in Paragraph 13 of the Complaint, and 

furrher answers that the provisions of the Act and Commission orders speak for themselves. 

' When thc retail price 
customer is $SO, the cu 
discount of  21.83% to the $2.0 rate and 
wholesale rate would &the effectiw 
rates to he greater than retail rates when establishing the 

the AT&T service is 320. and tho cash-hack p by AT&T to the retail 
id apply the wholesale 

fe of 423.45.  rhus. IhG 
4 not intend for wholes& 

T I 2 1  R026,l 3 
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Answer, Defenses, Counterclaim 
February 25,2010 

14. NewPhone denies the allegations contained in Pamgraph 14 of the Complaint, and 

fixther answels that N ne has not sought any credits from AT&T in connection with 

AT&T’s customer referral marketing promotions such as the “word-of-mouth” promotion such 

that AT&T has no cause of action against Newphone. 

15. NewPhone denies the allegations contained in Paragraph 15 of the Complaint. and 

selves and that NewPhone has not further answers that the provisions of the Act speak for 

sought any credits &om AT&T in connection with AT&T’s customer referral marketing 

promotions such as the “word-of-mouth” promotion such that AT&T has no cause Of action 

against NewPhone. 

s the allega.tione contained in Paragraph 16 of the Complaint, and 

further answers that Act speak for themselves, and that it has not sought any 

credits from AT&T in connection with AT&T’s customer referral marketing promotions such as 

the “word-of-mouth” promotion such that AT&T has 

17. Newphone denies fhe allegations contained in Paragraph 17 of the Complaint as 

en, and further answers that the provisions of  the Aet and decisions of the federal coufts 

speak for themselves. NewPhone further aus at the Complaint should be held in abeyance 

on the grounds of primary jurisdiction pending a decision by the FCC in WC Docket No. 06-129. 

Paragmph 18 of’thhe Camplaint does not make claim-related allegations to which 

NewPhone must respond. However, NewPhone answers that there are disputed issues of 

rnaterial fact in this matter including but not limited to the amounts in dispute andthe foundation 

therefor. 

18. 

TL218026.1 4 



Answer, Defenses, Counterclaim 
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19. NewPhone denies that 4T&T i s  entitled lo relief pursuant to the rules and statutes 

it cites in Paragraph 19 of the Complaint. NewPhone further states if the C 

dismiss or hold this matter in abeyance, the Commission should grant NewPhone relief pursuant 

to federal law governing resale of telecommunications serviees, 

Responding to the TEQUEST FOR RELIEF” portion of the Complaint, New 

denies that AT&T is entitled to the relief requested. NewPhone denies all allegations made in 

any unnumbered p s of the Complaint. 

NEWPHONE’S AFFIRMATIVE DEFENSES 

1. The Complaint fails to state a cause of action, in whole or in part, against 

NewPhone. 

2. a Public Service Commission (the “Commission should decline to bear 

this Complaint because this matter involves an interpretation of the Telecommunicalions Act Of 

1996 (the “Act”) and Federal Communication Commission (“FCC”) regulations promulgated 

thereunder relating to AT&T’s resale obligations and the prohibition against imposing 

unreasonable or discriminatory conditions or limjtations on resale, which issues are presently 

pending before the FCC, the most appropriate body to interpret its own regulations? Th 

the Commission should hold this matter in abeyzlmnce until such time as the FCC renders a 

decision. 

See In the matter of Petitio?? @Image Access, inc &Mu 
Local Exchonge Carrie 
Sectinns 51 601 et se9 
WewPhone, FCC WC 

rimsAvurlab1a fur ReAah 1 
mmfssian ‘s Rules, Parition 
.06-129 @Ned June 13,2006). 

IU180a6,1 5 



Answer, Defenses, CountcrclGm 
Fehiuary 25,2010 

___ 

3. The Commission should further decline to hear this Complaint because the issue 

that is the subject of the Complaint, A'r&T's resde obligations under the Act and FCC 

regulations, is presently pending in the United States District Court for the West 

North Carolina: which previously was involved in a line of decisions that resulted in a Fourth 

Circuit ruling finding that the Act and FCC regulations require AT&T to make available to 

competitive local exchange carrier (TLEC") resellers the promotional discounts offered to 

AT&T's retail customers. Because the interpretation of the court's deci 

resolution orthe issue set forth in the 

abeyance until such time as the federal court renders a decision- 

may he central to a 

laint, the Commission should hold this: matter in 

4. In addition, tho Commission should decline to hew this Complaint because the 

United Statcs Court of Appeals for 

Inc., ultimate parent company of A 

States District Court for the Northern District of T c x a 4  That case involves whether AT&T's 

newly proposed methodology €or calculating tho resale promotion credits due to CIEC resellers 

constitntes a restriction on resale requiring advanced state commission approval. Thas 

filed a Motion for Abeyance in Louisiana Public Service Commission ('XPSC") Docket No. 

U-3 1202,' considering the new methodolo 

appeal may provide guidance to the p d e s  in that docket, and could be dispositive of some or all 

of the issues associated with that docket, and that administrative and judicial economy are we11 

Fifrh Circuit is currently considering an appeal by AT&T 

a preliminary injuntzion issued by the United 

resenting that tha outcome of the Fi&h Circuit 

I 



Answer, Defenses, Counterclaim 
February 25.2010 

- 

served and resources appropriately conserved by holding that docket in abcyance. The LPSC 

granted AT&T’s Motion by Order dated Febnrary 18,201 0.6 Likewise, the Commission should 

s Complaint because similar issues are involved in this matter, 10 wit: the issue 

of whether ATLIsT has refused to provide CLEC resellers the proper promotional discounts and 

whether such refusal constitutes a restriction on resale requiring advanced state commission 

approval. 

5. AT&T has violated 47 U&C. 4 l(c)(4), 47 C.F.R. S1. 

51.61 3(b} by failing to pmvidcNewPhone with the appropriate resale promotion credit, and by 

failing to obtain Commission approval before placing restriotions on resale. 

and/or preemptad, in whole or 

and regulations, including (without limitation) 47 U.S.C. 

C.F.K. 51.613(b). 

7. AT&T’s claims are barred, in whole or in part, hy the doctrines of unclean hands, 

laches, forbearance, waiver, an&or estoppel. 

8. 

9. 

The FCC has primary j 

AT&T’s claims are barred, in whole 

on over all or part of AT&T’s el 

n part, by its failure to mitigate any 

damages allegedly sustained. 

10. 

limitations. 

AT&T’s claims are barred, in whole or in pan, by theappl 

has (or had) a contractual obligation to pursue, escalate, and preserve its 

claim to the disputed amounts it seeks in its Complaint in accordance d t h  the applicable 

’ Sec, LPSC Docket No. U-31202,Ode1 dsted Fsebruary 18,20 IO. 

! 
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Answer, Defenses, Counterclaim 
February 25,2010 

provisions ofthe parties’ 2002 and 2006 Interconnection Agreements. Upon information and 

belief, AT&T failed to do so. Accordingly, AT&T should be barred from pursuing claims that it 

failed to contractually preserve. 

12. AT&T’s right to recover, if any, is offset in whole or in part, for the reasons stated 

in Newphone’s counter-claim. 

13. NewPhone asserts the right to attorneys’ fees after successful defense of this 

Agreements with AT&T matter to the extent allowed under the terns of its tnterconne 

and/or applicable law. 

NewPhone reserves the Sght to amend this answer to add other &%native defenses 

which are determined to be applicable upon discovery in this case. 

COUNTER CLAIM 

And now, acting as Plaintiff in its Counter-Claim, NewPhone represents as follows: 

1. Defendant is BellSouth Teleco ications, Inc. d/b/a AT& 

AT&T Florida (“AT&T”). 

2. ATBcT has violated 47 U S  Ji. 51.605 and 47 C.F.R. 

51.613@) and breached the parties’ 2002 Interconnection Agreement ahdor 2006 

Interconnection Agreement by (a) failing to provide Newphone with the appropriate resale 

promotion credit andlor refund, 

resale, and (c) failing to obtain necessary and prior approval from the Cammissian, pursuant to 

47 C.F.R. 5 1.61 3@), prior to imposing a rsstriction on resale. h‘l‘&T’s actions are unlawfully 

discriminatory and anticompetitive and caused hancial harm to NewPhone. AT&T owes 

mposing unreasonable and discriminatory 

! 

I 
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Answer, Defenses, Counterclaim 
February 25,2010 

NewPhone for all amounts wrongfully withheld and/or not properly credited or refunded to 

NewPhone. 

3. AT&T is required to offer its services for resale ”subject to the samc conditions” 

its own end-users and at “the rate ror the tclccommunications service less 

avoided retail costs.”7 For example, when 

with a “$50 cash-bacb” rebate to new customers, ATBrT must make that offer available to 

resellers such as NcwPhone “under the same conditions,” that is, with a $50 cash rebate, and “at 

the rate for such telecommunications services less the avoided @tail costs,” that is, at the tariffed 

retail price less the wholesale discount. In this example, NewPhone would receive a $50 rebate 

&T offers retail felephonc service in conjunction 

wholcsale line but, would still pay AT&T for the man@& use of the line at the 

d retail rate less the wholesale discount. Here, the re does not change the 

competitive balance between the carriers. 

margin - he tariffed retail rate Iess the wholwaIe discaunt - whether or not AT&T offers new 

customers a rebate. 

normally receives from the 

and the same $50 rebate that AT&T offers new retail customers. Like AT&T, NewPhone is no 

betta or worse off than AT&T was not offering the $50 rebate. Neither 

carrier gains n competitive advantage or a financial windfall as a result ofthe rebate program. 

the other hand, NewPhone receives exactly the m e  benefit that it 

d cost discount - the tar rate less the wholesalediscount- 

’ 47 CFR 8 S 1 .M)3(b) and 47 CFR 5 5 1 607. Furthermore, other than in limited circumstances not applicable here, 
AT&T cannot impose sny rcstnctionu an the resale of its services 
the restriction is reasonable and non-discriminatory,” 47 CFR 551 A13 

tate commission that 

i’LzL8026.1 9 



Answer, Defenses, Counterclaim 
February 25,2010 

4. In Paragraph 12 of its Complaint, AT&T uses an example to explain its method 

for calculating the resale promotional credit due CLEC resellers of AT&T's cash-back 

proinotions. AT&T's method involves applying the Commission's wholes 

21.83% fo the face value ofthe promotion. The avoided cost discount represents the costs 

avoided when hT&T provides the service on a wholesale rather than retail basis.* Therefore, the 

avoided cost discount should not be applied to reduce the amount of a promotion, such as a $50 

cash back offer. As explained above in paragraph 3, cash back promotions should be treated as a 

condition of service, which must be applied on a nondiscriminatory basis (i.e.. if the retail 

customer qualifies for it, the reseller qualifies for it). e avoided cost discount has any 

application to the back promotion, it should, based on the theory of costs avoided, be 

applied to reflect the costs AT&T avoids in providing the $50 cash-back to the resd1e.r rather 

than to AT&T's retail customer. The same costs (e.g., m 

this context. However, because the cash back promotion involvm the payment of money by 

rather than to /I the cost avoided discount should be d in a manner that raises the 

amount ofthc promotion when pravided to CLECs in the wholesale context. I 

g, overhead, etc.) are avoided in 

uggests to the most common cash-back promotions (Le., otions where the 

tariffed retail rate of the senice is less rhun the amount of the associated cash-bak promotion), 

the effect of applying the avoided cost discount would he to increase AT&T's own revenues - 

and the costs to 

basis. Clearly, this is not what was intended by the FCC's rules. This form of regulatory 

arbitrage is both anticompetitive and unlawfully discriminatory. 

C resellem -when a prumo$ion is sold on a wholesale rather than retail 

47 C.P.R. Section 51.607. 8 

IUl8026,l 10 
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5 .  For these reasons, AT&T owes Newphone for all amounts wrongfully withheld 

and/or not properly credited or refunded to Newphone, in an amount to he determined, and 

NcwPhone is entitled to an order of the Commission so stating. 

WHEREFORE, having responded to the Complaint as above, N one respectfully 

requests: 

(1) that i ts  answer be deemed good and sufklcient and after due proceedings are had, that 

the Complaint of AT&T be denied and dismissed with prejudice at its sole cost; 

(2) in the alternative, that its answer be deemed good and sufficient and that AT6ZT's 

Complaint be held in abeyance pending d Docket No. 06-129,9 the 

United States Di r the Western Ristrict of North Carolina in Case No. 3:OY-cv- 

00377,'' and the United States Court of Appeals for the Fifth Circuit, Case Nos. 09-1 1188 and 

09-1 1099, on the appeal of the decision of the United States District Court for the Northern 

District of Texas, Case No. 3:09-cv-1494-P;" 

by the FCC in 

(3) that there be judgment in NewPhone's favor on its Counte 

deciaring that AT&T has breached its Interconnection Agreemenfs with NewPhone by 

wrongfully overcharging NewPhone and wrongfully Withhokiing credits due and payable to 

NewPhone, finding and declarhg that NewPhone has been finmcially harmed ifs a result of 

for Ueclaratoly Ruh 
Coniraunrcariom A d  

Sections $1.601 etseq, ofthe Commission's K 
Newphone, FCC WC Docket No. 06-1 29 ffi 
lo See CGM, LLC ~r BelfS'oufh Telecommunr 

Declaretory Ruling of I 

'LidIrn$ SotrtAeasf, L L C f h a  AT&TBillmg 
C filed Aug 28,2009). 
n3, Inc.,Nu 09-Ill88~/w/wOQ11099(5"C11 1 
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Af&f"s breach, finding and declaring that AT&T is liable to, and required to pay and/or credit, 

NewPhone Cor all mounts wrongfully charged and withheld, under-credited or under-refunded 

by AT&", including late payment charges, penalties and interest, cost and any other appropriate 

amounts; 

(4) for all general and equitable relief deemed appropriate by the Cornmission; and 

(5) that the Commission gmt such further relief to NewPhone as the Commission deems 

just and proper. 

RespectWly submi &ki2Sth day of February, 2010. 

(850) 425-1614 

Paul P. Guarisco (LA Bar Roll No. 
W. Bradley Kline @,A Bar Roll No. 

ion Street, Suite 11 

COUNSEL FOR IMAGE ACCESS, TNC. d/b/a 
NEWPHONE 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been w e d  upon 
the following by ernail, and/or US.  Mail this 2Sth day of February, 2010. 

Charles Murphy, Esq. 
Jamie Morrow, Esq. 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
crnurph y@psc.st ate. fl.us 
jmorrow@psc.state.fl.us 

Paul F. Guarisco 
Phelps Dunbar LLP 
I1 City Plaza 
400 Convention Sweet-Suite 1 I00 

BatonRouge, LA?O821-4412 
pul.guarisco@phelps.com 

. Box 4412 

E. Earl Edenfield, Jr, 
Tracy W. Hatch 
Manuel A. Guardian 
c/o Gregory R. Follcnsbec 
150 South Monroe Street 
Suite 400 

.- 
S i  Dry 
President 
Image Access, Inc. d/b/a NewPhone 
5555 Hilton Avenue, Stc? 605 

By: 
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