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STATE OF FLORIDA 
PUBLIC SERVICE COMMISSION 

In Re: Complaint of BellSouth Telecom- 
munications, Inc., d/b/a AT&T Florida 
Against LifeConnex Telecom, LLC f/!da ) Docket No. 100021-TP 

) 
) 

Swiftel, LLC ) 

LIFECONNEX TELECOM. LLC's .IOINDEK IN NEWYHONE'S 
IlFSPONSE IN OPI'OSITION 'IO 

AT&T'S MOTION FOR CONSOLIDATION 
AND 

NEW PHONE'S MOTION TO DISMISS AND/OR STAY 
- 

LifeConnex Telecom, LLC fMa  Swiftel, LLC ("LifeConnex") hereby joins in the 

Response in Opposition to AT&T's Motion for Consolidation and Motion to Dismiss 

w d o r  Stay ("Motion") filed on even date herewith by Image Access, lnc. d/b/a 

NewPhone ("Newphone") in Docket No. 100022-TP' and Further moves the Commission 

to grant in this docket the relief sought by NewPhone in its Motion. A copy of said 

NewPhone filing is attached hereto and incorporated herein. 

WHEREFORE, LifeConnex respectfully requests that the Commission deny 

AT&T's Motion for Consolidation as set forth in the NewPhone Response in Opposition 

and moves the Commission to dismiss or, in the alternative, stay this proceeding, as set 

forth in the NewPhone Motion. 

' The argument contained in Newphone's Motion regarding AT&T's word-of-mouth promotions does not 
pertain to LifeConnex and is not adopted. NewPhone does not resell AT&r word-of-mouth promotions. 
LifeConnex does. 
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Joinder in Opposition and 
Motion to DismissMay 
February 25,2010 

Respectfully submitted this 2SLh day of February, 2010. 

Akerman Senterfitt 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32301 
(850) 425-1614 

Attorneys for LijeConnex Telecom, LLC 
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Joinder in Opposition and 
Motion to DismissiStay 
February 25,2010 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has 
been served upon the following by email, and/or U.S. Mail this 25Ih day of February, 
2010. 

Charles Murphy, Esq. 
Jamie Morrow, Esq. 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
cmurphy@psc.state.fl.us 
jmorrow@psc.state. fl.us 

Henry M. Walker, Esq. 
Bradley &ant Boult Cummings, LLP 
1600 Division Street, Ste 700 
Nashville, TN 37203 
hwalker@babc.com 

I 

E. Earl Edenfield, Jr. 
Tracy W. Hatch 
Manuel A Guardian 
c/o Gregory R. Follensbee 
150 South Monroe Street 
Suite 400 
Tallahassee, FL 32301 
mg2708@att.com 
th9467@att.com 
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In Re. Complaint ofBellSouth ILlecom- 
niunicillions, lric , d/b/a ATCkT Florids ) Docket No. 100022-TP 

) 

Against Iinngc Access, liic d/b/a 1 
NewPhonc ) 

MOTION TO DISMISS AND/OR STAY. 

AND RIJSPONSE IN OFPOSHTON TO MOTION FOR CONS0LII)A'I'ION 

Image Access, lnc, d/b/a NewPhoiie ("NewPhonc") respecthilly rcquesls rhnt the Florida 

Public Service Coiniiiisviou (the "Commission") enter an order &isnlissing the Complaint and 

Petitiotl for Relief (tlie~ "Coinplainl") filed by L3ellSouth ~~clecominunic~itions. Inc. d/b/a ATReT 

Sautl?mnst d/b/a ATKI Florida ("ATUI"') in the above-referenced Docket on January 8, 2010, 

or, in the alteriiative, staying these prweediiip pcciding resolution of Fedeixl Communications 

Coininissioii C'PCC'') WC Docket No. 06-129, Iri /he rnat/er of Pelition c f h m p  Access. Inc. 

d/b/a New Phune. ,fur Declctr(r/ory Ihlirig Beg:cirU'ing Incwrnbe/tl Locnl Exdtmgi, Currier 

Promorions Available /Or Rcsctle Under 1/7e C u t r t ~ n w ~ r ' c o ~ ~ ~ ~ ~ ~ t s  Acl of 1934, CIS Amended, triid 

Sccriom 51.601 et seq. of /he Cointttission b 1tbtlc.s (the "FCC I?esale Docket"), and pending 

resolution ofthe cowl cases cited below 

Moreever, becctuse the FCC Resale Docket will tletermine the policy issue that AT&T 

urges Ihe Conimissioii to consider and 10 consolidate - whethcr AT&T ea11 apply the resale 

discouiil 10 retail "cash-back" proinotions o'iferetl by ATEI '  to resellem - Ilie Chnlm~ssion 

should deny A'TCPs Motion for Chisolidatitm. without pi-ejudicc, as premature. 'The FCC: 

Resale Docket already erkctiveiy consulkkes th is  issue, sntl the FCC's clccision will p~ovidc 



I<esponsc i n  Opposition 
Motion 10 DisrnisslSray 
1:ebrtiary 25. 2010 

guidance i o  Arkl' and resellers on a iiational basis, rather than subjecting the parties Lo potential 

inconsistent stntc conniiissioii :ind nppellate court decisions. 

In support of this Motion to l>isiniss and/or. Slay and I<cslmnsc in 0pposr11c)rl to M ~ I J L N ~  

for Consolidation, NcwPhonc iisserts the (bllowing. 

BACKGROUND 

1 On June 13,2006. NewPhone filed a Petitioo for Declaratory Ruling with tllc 

FCC (thc "FCC Petition"), at K C  WC Docket No. 06-129, asking thc FCC to rcmovc 

uncertainty surrounding the resale of incumbcnt local exchange carrier ("rl LC') semecs silbjed 

lo cash-back promotions, gift cards, coupons, cliccks. or olher siniilur givcaways. Section 8 I of 

the General Tcim and Conditions of the parties' 2006 Interco~icction Agreenient states, ''U the 

Parties are unable to resolve the issues relating to thc dispure in the nuiinal course of husiness 

then either Paity shall file a coniplaint with the Commission tit FCC to ICSO~VO such issues 

In light of tlic nature of thc disputes nrising out of' AT&l"s ~nterprctation of  its resale obligations 

under federal law, NewPhone filed the PCC Petition asking Lhc FGC to acld~tss issues related to 

the resale availability, pricing, and timing of  ILEC's' cnsh-back. ~ion-msli hack, and niutcd 

bimdlc promotional offerings. 

.'I 

I L2 I xu3 I ; I  
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Response iii Opposition 
Motion to DisrnissiStay 
lkbiuary 25, 2010 

2.  In response to the FCC's Public Notice requesting comiiien@ aiid reply comniciiis 

froin interested parties: HcllSourlr Corporation and A.T&1' IIIC.' both filed timely coiiin~c~its 

opposing the relief requestcd by NewPhone. This matter is ciirrcntly pending before the FCC; 

3. In January OF this year, A7'KI' filed separate complaints against NewPhone and 

mother rescller operating iii Florida, LifeConnex Telecom, LLC, which ATBrT sucks to 

consolidate. In its Complaint filed against Newl'hone with this Commission, ATkT seeks a 

decision dcclaing that (a) NewPhoiic hr iv  brcaclied its Interconnrclian Agcement by wroiigfiilly 

withholding amounts diie ~ i i d  payable, (h) A I & T  has been tinalicially harriied, (c) NewPhone is 

liable to A'T&T: and (d) NewPhoiie is required to pay ATKT all arnoiints withheltl, including 

~iitc payment clurges wid interest.' 

4. AT&T also filed substantively identical complaints ayaiiisl NewPhoiic iii 

Louisiana, Mississippi, Alabaimo, Georgia, Teiinessec, South Carolinn, and North Ckuolina, 111 

these various jurisdictions. AT&T also liled separate complaints against other uesellers. 

5 .  In its Motion for Consolidation, however, AT&Taslts that two issues it asserb arc 

"in conmon" with the other complaint it filed i n  Florida be consolidated for "expeditious 

resolution." Specifically. AT&T siiggests the corninon issues are: ( 1  ) whether AI&'l' can apply 

lhe resale discoiint established by the Commission to "cash-back" proimdions on'eretl by ATE1' 

Io iw ci~sLoiiiers that AT&f makes available tbr resale, and (2) whether AT&T is required Lo 

Annclicd as Exhibit A. 
AT&T lrlnc;, was Lhr rcs~ilt "Fa tiieiger of SUC Coinniiisicntioos, Inc. niid A'V&i' Corp. The opposition of.AT'&-i' 

Sce Complsiot p p  3,  5 (89). 9 (pari VI). 
Ioc. ill PCC WC DoCkfi NO. 06-12!, included lhc compwny's I L K  subsidiarics. 
.I 

I1.lJ81131.1 



licsponse in Opposition 
Motion to DisniissiStay 
l'cbllldly 2.5, 2010 

ARGUMENT 

6. As discussed bcluw, the tirst issue raised by AT&T is already pending for 

itxoluiion befnrc the FCC. 'I'hcrelbre, ATdlcT's I-clalcd claim against NewPhune sliould be 

clismisscd wilhoul prejudice or stayed pending tlie FCC's decision. 

I '1%~ second issue iaiscd by AT&l' i s  not applicablc io NewPhone as NewPlionc 

has not sought credits associated with A T&T's custoincr refer la1 marketing promolions 

(including the "word-ofmouth" proomot~on). 'lheveroi e, ATkPtT's Complaint kds to sttih a claini 

against NewPhone, and provides no basis for consolidation with respect to that issuc.' 

1. The Commission rhatild dismiss or stay AT&T's Cunlplaint tie it relates to the 
rcsalc issues being decided in IhcFCC's Rcsule Docket. 

8. The Coiiiinission should dismiss Kl'&l"s Complaint or: allemiitively, stay thc 

Complaint pending the FCX's decision in the FCC Resale Docket. 

9. Each con>pInint, including AT&T's Complaint before rhz Commission, i'equircs 

interpretation of FCC regulations regarding AT&T resalc abliyaiions lo makc rrlail promotions 

availtible lo competitive local cxchange carrier ( 'TIXC?' )  resellers: nowliere docs XI&T allcgc 

violatioii of a state conni~ission regulation or state statue. Judicial economy nod cfficicncy 



Response in Opposition 
Motion to L)ismiss/Stay 
February 25, 2010 

would be best served by allowing the FCC, the governing body charged with promuigatiiig orid 

interpreting the regulations at issue. to provide guidancc 011 thc issucs raised hy AT& I iii Ihr. 

c.oniplairits, and tci interpret i ts oiim regiilations 

IO.  A n  order by the I:CC niay be dispositive OF the issues presented i n  ATsr’r’s 

Coniplaint. Without a stay in this lmceecling, the parties will niost likely waste significant 

money aiid Cominission resources developing their respcctivc positions, only to hnve !his 

proceeding mooted by an intcrvcning order of the FCC. A dismissal or stay will llelp cotiservc 

Commission resources and help to avoid mnltiple appeals to various Ibrniiis. 

1 I .  Consolidation o f  a regional issae involving i relation of I‘edeial btatutes and 

iegulations can realize efficiencies only a( a fmleral or natioiial level - not on a state-by-stntr: 

basis. Puitherniore, stare-by-slate determinations ~ w s e  the t isk of iiitci-slate conllicts and are 

duplicative of proceedings considering tlie same issues 

12. In fact, the issue concerning restrictions on thc resale discount is alrzady pending 

in three proceedings: 

a. Interpretntioii of the Telecom~ni~nications Act of 1996 (tlie “Act”) and FCC 

regulations relating to A’I‘Kr’s resale obligaiions atid the prohibition against inipositig 

unreasonable or discxiininntory conditions or limitations 011 resale arc issues currently pending in 

the FGC Resale Docket. According to the  FCC’s I’ublic Notice io the FCC Resale Doclict 

(attached as Exhibit A), interested parties were invited to coiimciit on whe~trcr 

ILECs are required either to offer to telecomrnunicsltious carries the v~iliie of thc 
giveaway or discotint. in addition to malring availoble for resule at the wtiolcsalc 
discount the telecoti~~iiunications service that is  the subject of the ILEC’s retail 

I 1.2 I H‘13 I;] 
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Respoirse in Opposition 
Motion to Disniiss/Stay 
February 25,20 I O  

promotion, or to apply the wholesde discount to the effective rcvail rate UT the 
te~ecoiiimuliications service that is the subject oftlie ILEC'S retail promotion.. .6 

This is the same as the first issue AT&T has raised in its Coinplaint I~cfbIc (his 

Coinmission, 

b. Issues of AT&T's resale obligutioiis under the fedcrd statute :ind regointioris ale 

also peiiding in  CGM. LIX' v. UellSourh Tclecoriiiiiti~iiculions, Inc., Case No. 3:09-cv-O0377 

(W.D. N.C. 2009). The appellate couurt for thtit circuit has already niled, in UeNSuirlh 

T~./rcommunienlions, Inc. v. Swzford, 494 F.3d 439 ( 4 '  Cir. ?007), that Lhc Act and FCC 

regiilafioiis thercunder require A T E 1  10 ninkc the prmolions oflcred to vetnil custoniers 

available to C U C  mellers. 

6. A U.S. District Court in Texas cnjoined A'I'EI- koui engaging iii restrictioiis oil 

resale designed to reduce the amout of promotional discoiints ofCered to CLEC resellers wheo 

compared io retail consimiers. Budgel PraPny. h7e. 19. AT&T Inc. ,flk/c4 SBC Conmrunicnrions, 

fnc., Case No. 3:09-cv-1494-P (N.D. TX 2009).' AT&T is ciirrenlly sppcsling that dzcisioir Lo 

the United States Fifth Circuit Couri of Apyeals. Casc Nos. 09-1 1 I 8 8  mid 09-1 1094. 

13. Rtilings made in these eariiei~-f,lcd pruceedings will clarify or determine A'l'&Ys 

resale obligationv under federal statutes and regulations aiid advance the resoluliou of tlie 

purticular billing aiul payment issues in AT&T's Coinplaint against NewPhone. 

14. Thciel'ore, NewPhoiic asserts lhat resolution by the FCC of the issucs presented i n  

the FCC Resale Dockct niay rcricler unnecessary aiiy liirrher proceedings i t i  this Tlolcket. 

- 
"1;CC W C  DOckelNo 06-139, Publuc Nntucr, p I (Jrily I O  LOfl6) 
' Allxchcd a3 Exhilrul 13 
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Response iii Oppositioii 
Motion IO Disiniss/Slay 
February 25,2010 

Accordingly, NewPhone respeclllilly moves that the Coinmission stay tlicse pi.occetdiixs while 

tlic ITC llesalc Docket is pending before khc FCC. 

[I. AT&T has no efriin against NewPhone for amounts allegedly owed for the 
Word-uf-Montli Promotion. 

15. AT&T has asserted a claim to hold NewPhone liablc I'br credits allegeilly due 

associaled with its word-of-mouth pron~otion NewPhone has not applied lor ciedirs, let done 

withheld paytnen~s associated with, tlic woid-or-nioulh proinotiou. AI'&T should herefox 

amend 11h Complaint against NewPhone to remove any claims ielaling to cusloinel' ~-efclral 

marlceting promotions, including rhe word-of-mouth pi oinotion, 

16. As this claim rclales to A'l&'T's Motioii b r  Consolidation, Nc\vPhone opposes 

the consolidatioii of the Complaint againsl it  based on a wold-of-mouth claim that does not exist 

'l'hus. the only claiin prcscnting a Case and controversy between AT&T and NewPhonr: 1% that 

rclaliiig to AT&l"s impropei calctilation ol' tlie cash-back proniotional ~ ~ e t l i t s  duc - an issuc 

already pending in the FCC I<wdle Dockct. 

17. In siun, ,judicial economy a i d  efficiency would be best served by allowing thc 

FCC, thc governing body charged with promulgating and inlnprting the regulations at issue, to 

providc guidance on the issues presently belore tlic Commission An wder by the FCC rl~ay be 

dispnsitive of the issues raised by AT&T i n  the complainls. Without a slay it1 this ]>roceediog, 

the parties will most likely waste significnnl money and Commission resources developing their 

respective positions, only to have this proceeding, mootcd by an inteivening ordcr ofthr. FCC. A 

slay or abeyancc will help conserve Coinmissiol? resources and help Lo avoid rniiltiple appcals 1.0 

various forums. 



l<cspon~c in Oppositioii 
Motion to UisniisslStay 
l'ebrilary 25,2010 

111. Defer Consnlidntion Utitil the Appropri:ite Time. 

18. If the Conrniissioii docs not dismiss or stay tkis proceeding, and does not cLc11y 

A'r&l"s Motion for Consolidation as set Ibrtlr above, Newl'hone requcsts the Co~tiniissiori d c k i ~  

ruling on LheMotiou [or Consolidation tiniil after m y  Issue Itlenrification Confcrences rake pliice 

i n  tlie cases refcrcliced in tlie ATXI' Motion For Coiisolidation. Only nhcr the Isstic 

Identification Conferences will coniiiion issties be specified. As stated above. no[ all ol' the 

issues i n  the NewPhone case and Ihe other 1:lorida docket are identical. There niay be soiiie 

comtnoii issues and a victble nretuis to consolidate thosc Tor purposes of hcaring. Howcvci., this 

determination is best macle after Issue Identification md with tlie input of  staff: [heiefcirc, the 

Commission should defer ruling on ATKrYiT's Motion and insteed peiiiut [lie pavties io negotiate 

and, if necessary, submit ~ ~ i ~ i m e i i t  ou any consolidstiotl aficr Issue Identificalion is coiiipletc 

WHEREFORE, Newf'hone rcyuests that the Coinmission dismiss the Complaint filed 

by AT&T, or iu the alternative, stay the pi~ceeding in this Docket pending a iesolution of the 

FCC W J c  Docket and/or the court cases refemiced herein. NewYhonr furtlw recjucsis that the 

Commission deny AT&T's Motion for Consolidation, wirhout Dejudice, as preinatuie. Further, 

11' dismissal or a stay i s  not granted, i~iliiig on the A T K f  Motion foi C'onsolidstiou should be 

defmed as set forth in thc body of this Motion 

I L2 I so3 I .I 
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Response in Oppositioii 
Motion to DiaiiisdStay 
February 25,2010 

Rcspectfully subiniltetl K ~ I Y  25Ih day of  Fehiuary, 2010 

Rcspectfiiily submiitcrl. 
.. . ’) 

AKERMAN SENERFIT’I‘ 
105 13nsl College Avenue: Suitc I200 
‘Tallahassee, FL 32301 
(850) 425-1614 

Paul F, Guarisco (I,A Bar Roll No. 22070) 
W. Bradlcy lUinc (LA Bar Roll No 32530) 
PI-lEI,PS DUNBAII LLI’ 
I1 City I’lwza, 400 Conveiltion Sttrri, Suile 1100 
Post Office Box 44 12 
Baton Rouge, Louisiana 7082 1 
’Telephone. (225) 376-0241 
Fticsimilc, (225) 38 1-9 197 
piul.gciariseo@phelys corn 

COUNSEL FOR IMAGE ACCESS, INC. d/b/a 
NEWPHONE 

T1.218031.1 
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Responsc io Opposition 
Motioii to DismisslStay 
February 25,20 10 

CERTIT1FICAl'E OF SERVICIS 

I I-IEREBY CEKTIFY that R l i ue  and correct copy or the foregoing, 1i:is bceii served tipoii 
the following by eniail, andlor 11,s. Mail this 25"' day of February, 2010. 

Charles Murphy, [isq. 
Jamie Moi~otv, Esq. 
Office of the Generel Counsel 
Florida Piiblic Service Commission 
2540 Shumard Onk Boulevrird 
'fallahassee, Fi. 32399-0850 
c ~ i i u i ~ h y ~ ) , p s c . s t ~ t ~ , f l  .us 
j inurrow~~psc.slt .f l .us 

__ 
IJaol F. Guarisco 
Phellps Dunba LL1' 
I1 City Piwza 
400 Conveiition Shwt-Suite I100 
P.0. Box4412 
Baton Rouge, LA 70821-4412 
paul .gual~co~~llelps.coll l  

- . .- 
E. Earl Edeiifield, Jr 
Tiaey W. Ilatcli 
blailuel A Guardiaii 
do Gregory R. Folleiisbee 
150 Soutli Monioe Street 
Suite 400 

mg2706@alt.com 
th9407~uJatt.corn 

Jim Dry 

linage Access, tiic. d/b/a NcwPhonc 
5555 Hilton Avenuc, Sle 605 
Baton liouge, LA 70808 
J iiiitl~y~iiewplio~ie.co~i~ 

TaihhHSSW, I'L 32301 

__ 
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Exhibit A 
Page 1 o f  3 

Federal Comrnunlcations Commission 

Washington, R.C. 20554 
445 12" St., S.W. 

DA06-1421 
Ilclttased: JUIY 10, 2006 

WC h c k c l  No. 06- I20 

COMMENIW July 31,2006 
REPLY COMMl%%TS: August 10,2006 

On June 13,2006, linage Access, Inc. d/b/a New.Phoue (Newphone) filed a petition for 
declaiatory ruling regarding the resale of incunilx-nt low/ exchange carrier (ILEC) scrvices. Sprcilically, 
NewPliuiie &s the Coinmission to declai-e fliat: 

en ILEC's refusal to intikc cash-back, non-cash-hack, end bundled proinolional discoiirils 
available for rcwle ai wholesale rates is nn unressonitblc rwtriclion on ieyale and is 
discriminatory iu violation ofihe A d  and the Coinmission's rules aiitl policies: 
for all proinotions grwtei'thao 90 (leys. Il,E(> arc roqiiired either to offer to 
lclwommunications caificrs Ihe value or the giveaway or discount, in additioil to IiliIking 
available Tor resale at the wholesale discouiit Ilie tclccoininiini~lions service theit i s  tltc 
subject ofthe ILEC's retail pioinotion, or to apply the wholesale discvim lo tllc effective 
retail rate of the relewmiiiunications senice Uiat is the subject ofihe ILK'S ivhril 
proniotion: 
the effective retail rate mr 8 givc;rwny or discount shd ba determined by subtructing Ihc 
fbce value ofthe promolioii rrom the ILEC-tarifled rate for the service thal is llir subject 
af tlle piomotion, and the value o f  tho discoitnl sliall be distributed evenly across any 
minimum inonttily commitmaiit up toil maxinium of the0 inon~lis; 
for all  ILEC promotions greater thnn YO days, ILECs sliall make available Ibr resde 11ie 
telecominunictltions services cunhined within inixed-bundle promotions (pi-ornolions 
consisting of both Ielecommunic.~tiais uiid non-telccommuniciltions services) wid apply 
the wiialesnle avoided cos1 discount to the effective retail rate oftl ic telzcoininiiniei~io~is 
service contained within the inixcd bundle; 
the effective retail mte of the telecominunieitions scrvice coiiiposeiit(s) of a mixed- 
bundle proniotioii 3liall be iieteriniiterl by proualiiig the ieleconimui~ic~lions service 
cornporienl bassd on ttic perccelagc that each tinbundled coinponenl i s  to tho total oFLhe 
bundle if added to&cthcr at Ilicir Yetnil. uubuudled component prices: und 
telewmmunicatio~ls cwrlers rlrall be nble to rcsell ILEC promotions greater lhW 90 days 
in durntion us of tiic lilri day the ILEC offers the prutnulioli to retail subscl-ibrs. 

a 

We invite coniinents on the NzwPhoire petition. Iiitemted parties iimy l i l e  comments OII 01 
hefore July 31,200G and laply conitnents on or hefore Auljtist 10, 2006. C:ummeins mny be lilerl iising 

3 I 2 9 5  FE625,o 



the Comniission’s Electronic Comment I 
thiuugli the ECFS can be sent as an electronic file viil the Irila.net 10 Iittp:/lwuvw.Tcc.govic~bi~c14/. 
(~eiierdlly, only one copy o.Fan electronic stibniission iiitisl bc filed. I f  multiple docket or rulcmilking 
numbers appeal in the caption oft l i r  proceeding. cotiiment~rs mus1 triltwniit one electsonic copy olthc 
comments to each docket or rulemaking number refesenccd in the caption. 111 completing thc ti-ansminni 
screen, coininenters siiould iiiclude their tiill iiame. U.S. Postal Sewicr iniililing address. and the 
applicable docket or rulemaking nimiber. i n  this case, WC Uoclrc.1 No. 06-129. l’arries iiiay also suhiiiir 
mi electronic coinmem by lntesnet e-mnil. To get t%ng instructions l i s  c-mail commenu. C O I ~ I ~ Z I ~ ~ C I S  

should seiid ail e-mail to eufs@fcc.gov, and shoulil iricludc tlic following words in thc body oidie 
message, “get form.” A sample form and directions will bc sent in reply. Parties wlio clioose to t i le by 
paper intis1 file an original and four copies of each filing. If more than one docket or rulnoakiog number 
uppools io the caplion of this pioceeding, colnnieIrters mu 
additioiial docket or ~uleniaking niimber. 

iig sys1eni (IXTS) or by filing paper copies.’ (:ommenis ii~sd 

ubinit two arlditioiial copicr for cadi 

rigs can be sent by Iiand or niesseiiga tleliveiy. by comnicrcial overnigli1 couriw, or by linl- 
class or overtlight US.  Poslal Service mail (although we continue lo experience delays iii imceiving U.S. 
IPoslaI Sesvice mail). Partics w c  stroiigly encouraged to l i l c  ccinin~cnts elcctrooicnl!Y i isi~ig tlle 
Conimissioii’s ECIIS. 

The Commissioii’y conti~ictc~r. Nntek. lac., will rcccive Imiid-deliveIed or i i i e s s e n ~ ~ r ~ ~ ~ i i ~ c i - ~ ~  
pnper filings fos the Comniirsion’s Secretary 81 23ti Massachusetts Avemie, NE, Sliilt. I 10, Washiiigtwi. 
D.G. 20002. 

* 

0 

* 

The filing how8 at this localion are 8:OO am.  to 730 p.m. 

All hand doliveries initst be iield together with rubber biinds or fastcneis. 

Any envelopes must be disposed o f  before entering the building. 

Commescial overnight mail (other than US. I’ostBI Service Espress M i d  and Priority Mail) 
must besent to 9300 East Hanipron Drive, Capitol I-Ieighis, MI3 20713. 

US. Postal Seivice first-class mail. O x p ~ w s s  Mail. and Priority Mail sliould hc adhssed to 
445 12th Straet, SW, Washington, D.C. 20554. 

I 

All filings inus1 be addressed to the Commission’s Secretary. Marlcne I-I. Dortoh, Office ol‘the 
Secretary, Federal Communications Coinmission. 445 12th Stseet, SW, Wnshinglon. D.C. 20554. Parties 
should also send 5 copy of their filiiigs to Lyimo Hewilt Engledow, Pricing Policy Division, Wireline 
Competition Bureau, Fcdaal Communications Cornrni~sion, Room 5-A361,445 I2tk St~wcl, SW. 
Washington, D.C, 20554 or by e-mail to lynne.e~~gl~low~Fn;.gov. I’nfties sliall also serve one copy with 
the Commission’s copy contl’aetos, Hcst Copy and Printing, lac., Porlals fl ,  445 12th Street. SW. lloum 
CY-13402, Washington, D.C. 20554, (202) 488-5300, or via e-mail to fcC@bcpiweb.com. 

Docwnenrs in WC Docket No. 06-129 ~ r n  available fos public inspection and oogying during 
business hours a1 the FCC Reference Itiforinulioit Ceotw, 445 12th Stwol, SW, Itoom CY425’7, 
Washington, D.C. 20554. The doctinwits may also he purchased from HCI’I, telephone (202) 4XX-5300, 
PacsiJnik (202) 488-5563, TTY (202) 488-5562, c-niail fcc@bcpiweb.com. 13cople wit11 disabililics: To 
reqlleSt inaterials in accessible forinuu I‘os people with ~.lisabiiitles (Oraillo. lalgc pliiit, CIEC~~OII~C IilOS, 

- 
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aiitlio Format). send an e-mail to t'w504@fcc.gov o r  c d l  thc Cuiisoincr &% Govornincnlal Alliiirs 13iiscali a! 
tclaphonc (202) 4 I8.0530 or ' I T $  (202) 4 18-0432. 

l'liis matter shall be mated os a "periiiil-bul-ilisclore?' proceeding in accordance with the 
Cvinmission's ex parte rules. See 47 C.F.R. $$ I .  1200 P I  SL"I,. Persons iuitking ninl ex porlc prcsentntiuns 
are rcrnintlcd thal mentoi~ndu sumniiirizirig llie pl-esciitations 1i11ts1 Contiiin suitiniaries o f the sulntance of' 
the pressentalioils oitd not iiiercly a listing 01 the subjects discussed. More tlialn a one- or two-sentence 
description of tlre views and argiiments presented geneidly i s  iwquircd. See 47 C.17.R. 5 1.1206@)(2). 
Other rules pertaining to oral and written espwre presentfitions in permit-but-disclose piloceedings arc set 
.foiTh i n  section I.l206(b) ofthe Commission's rules. Set! 47 C.F.R. 9 1.1206(b). 

Fur further infomintion, contact Lynne ilewitl t':ngleduw. Psicing Policy Division. Wireline 
Competition Biiieau, (202) 4 18-2350. 

! 



BUDGET PREPAY, INC. et 81., 

Plaintiffs 

V. 

ATScT INC, FIWA SBC 
COMMUNICATIONS, INC. ct al., 

Now before the Court i s  

I .  Ddendnots'l Motion to Dismiss for I&< of Subject Maltor Juridiclion ~pursuaiil to 

Fed. R.  Civ. P. 12(b)(l) filed on Atlgust 24,2009. 

2. Defendants' Motion lo Dismiss for Lnck afPersonal Jui7sdicLion yursriaul 10 Fwl. R. 

Civ. P. 12(b)(2) filed UII Auysl 24,2009. 

3. Defendants Motion to Dismiss f i r  Failurc lo Stalc a Claim Upoil which Reliefinuy be 

Granted puwusnt to Ped. R. Civ. P. 12(b)(6) filed on August 24,2009. 
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4. App~icstioll nnd Motion for a t’i~cliiiiiiiary Iiijunction filed on August I?, 

200% 

5. Defendants’ Motion to Incrwse Bond lilac1 OII October Ih,21)09. 

Alter car-eful consideration of the law and tlic parties arguments for the reasoiis stiitcd 

below Defendants’ Motion to Dismiss for Lack ol‘Subjcct Matlci Jurisdiction i s  DENIED: 

Defelidanls’ Motion to Dismiss for Luck of Posonol Jurisdiction is DENIED; Defendants’ 

Motioii to Dismiss for Failute to State a C!laim is DENIED; Plaintiffs’ Motion for B Preliiiiinwy 

Injunction is GRANTED; Defcodants‘ Molirin lo Inc~-ease Bond is GKAU’TEU; Dcfentiiints’ 

Motion to Dismiss Plaintiffs’ anti-tmst and fk311d claim is GRANTED, but Plaintiffs are 

GRANTED leave lo amend their cainplaint lo re-plead tliosc clitima; siid DeRndants’ Motion lo 

Dismiss Plaintiffs state law clsinu is DENIED. 

I. Background 

Plaintiff arc Compclitive 1,ocal Exchangc Carriers (“CLECs”). A CLEC is n sinnll 

lelephone company that buys ieleplione service fkorn Iiicurnbcnt Low1 Exchaoge Cnrriets 

(“ILECs“) large telcpliono companies with cxistiny teleco~nmunic~tio~~s irifi~isti-i~cture. ILECs 

sell telephone se~vice to CLECs for the rerail mte minus [I wholcsale discount. CLECs h i  i‘c-. 

sell lliut teleplioiie service to individual consu~nam 

These type of anangement:: are rttode possible hy tlic F~Iwa l  Tcle~riirnuiiicalio~~s Act of 

1996 (FTCA). Under the FITA, I L E G  ai-e required 10 ontor into a11 Interconneclion Ayieenient 

(“ICA”) which must lhcn be uppntvcd by n state coinniission. In this CLISC, tlicre is iiri npprovod 

ICA between the parties in  aach indivitlual state. htldilionafly, l’laintiffs fully ~iekno\vlecl:dgc that 

prior to this dispute Defendnnts have always complied with liic ICA, litws, and regulatioiis. 
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About July I, 2000, AT&T ttlcrled CLECti that tis of Scptcmber I ,  2009, they would 1x1 

I~is~ea(l longci- be eligible Cor promotioiisl diucciuiils such n:: tlic "Win-back COd1 Promotioii."" 

C u C s  would only be eiitiitled to a small fi.xcrion ot'the $50 cash-back that retail custnincrs arc 

entitled to rcceive. The amount thnt C1,ECs nre eiititletl to rcccivd bar;k varies 6.om $3.73 

$5.54 deperiding oil the location. AT&T has imposed this iiew iiicthod ol'calculali11g thc oiiioulil 

CLECs can receive rmder 1110 proinotiou in un RIICIII~! to make thc rosiile rate rcfleci coiisuIiiws' 

failure to properly eubinil their rebate coupoi~ AT&T's rcasouing for placiiig this restriction on 

resale is that only 33.33% ofcustomcrs actually liikc the steps uecessary- Le. subiniltingtlic 

coupoii - i n  receive tlie $50 as11 back 

Tbough 47 C.F.R. 51.61 3(b) requires ILECs to obtain state ajqxoval Iiehre imposing 

restticticins like this on resale, Defendants beyaii iinplemc~$tieg this resale restriction on 

September 1,2009 witliout the approval of any state comitiissions. Plaiiiliffs have b~ouglrt 

claims for Defendants' fnilure to obtain stole approval. Plaintiffs also claim h i t  (Iie new 

rlrethodology used by AT&T to calculate crwlits available to CLECs uuder the Win-back Cusli 

Back promotion (hereinafter "new oalculatioii method") violates the ICA, and the Act. Foi.(het., 

Plaintiffs have sought an injunction claiinii% that without otic they will lose custoiiiecs, market 

Shnre. and good will ns a result of not being able to compele with AI'&T?s oftk7. 'fhe end result . 

according io Plniiitiffi . is that cadi and every onc or them will go out of bitsines withiii a short 

period. 

11. Request lor Declaratory .luclgniont 

Plaintiffx fimt cause ot' action is for Declaratory Judgment puisuant l o  28 U.S.C. 8 2201 

Specifically, Plaintiffs ask the C h i i t  to issm a judgment declaring that the new calculation 

. I  

j 

i 



111ellrod is a restrictioii on reselc tlint i s  uiire~sonable aiitl di imioatory i s  violation of 41 U.S.C. 

5 251(c)(4), 47 C.F.R. $ Sl.O0S(ti), 47 C . F . H .  $ 51.613(b). i rnd  IhclCA. (l’ls.’Atii. Coiiipl. 31 44.) 

Defendtints 11ave sought to dismiss this claim for lack of subjecl inallcr jurisdictiou pursuaiif to 

Rulc 12(b)(I), ID& of petsolin1 jui~isdic~ioii piirsittint to llrile 12(b)(2), aiid failure to stiite n claiiii 

pursuant to rule l2(b)(6). 

A. Subject Matter JIII 

Whether I , l a  Couil has wh,ject omttci- jurisdiolion over Plaintiffs’ claituv is the tiisl issue 

that the Coiil.tmust addmss. See Rmimiing 11. U d f m f  Stofrs, 281 F.3d 158, 161 (5th Cii-. 2001) 

C‘WIien R Rule 12(b)( I )  motion is filed in coii,juixtion witli other Rule 12 iiiotions, the court 

should consider the f<de 12.(h)( 1) ju~isdictional iittack before uddressing my attack 011 the 

merils.”). Rule 12(b)(l) prnvidcs tliiit an ilctioti niust bc disniiwxl when the court does oot 

possess subjmt matter jurisdiction over thc plniiililfs claiins. Fed. R. Civ. P. 12(b)(l). A coxtrl 

may decide a Rule IZ(b)( I )  motion to dismiss “on any of tlirea soparate bascs: ( I )  (lie complaint 

alone; (2) the oomplaint supplcmeiited by undisputed fucts evidenced in !lie record; or (3) the 

complninl supplemented by undisputcd facts plus !lie court’s resolutio~i of dispotcd fncis.” 

MCG, htr. 1). G r w  K Energy Carp., 806 F.2d 170, 176 (5th Cir. 1990). A motin11 to disiiiiss 

for lack of subjeot iiianer juri.tdiatir~n sl~ould he grtinred only if i t  appcars ccrtain that the plaintiff 

cnnuot prove any set offacts  in support of his claim that would mtitlc plrrititiKto relief. 

Rrmmring, 281 F.3d at 161. 

Dafeiidants argue that this Cour! locks subject inattw jurisdiclioii b e a w e  Plaintiff3 must 

f Cfrurt. I t  ilppciii-s bring their cloiiiis 10 11 state cnn~mission hcft,m bringing those ctrtims in dis 

tlint Dere~idunls rely on two scpurate but ovwi~ppiiig ncgunieuts for why this clailrl IIIUSI be 

hcald by R Ytate commission in tlre f in1 instaiice. ‘l71e fitst Rrgunkenl Defeiiciniits iimke i s  IIiuI 
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Plaintiffs have failed to exhaust ndniinistrativc remedies. Tire Court CAII ensily riispcnsc with this 

argunient bwause failure to cxliaust cidiiiinislrtitivc remcdics is not rccjuired by the F I C A .  

A ciie iiiny only he dismissed for lack ofeibject iiiattc~jurirdictioii based 011 ZI l'lniiitifls 

failure to exltaust ~dmiiustiative reitnedics wiicii exhauslioii is required by stilttite. Prciniere 

Net~wrkSeri~s.. fizc. v. SBC Corium: 'hs, / i ~c . .  4.10 F.3d 68.3, 687 11. 5 (5th Cir. 2006) ("'\Vhent:vcr 

the Congress statutor-ily mei~datus  tliirt ii c1ainiiint exhaust ndmiuistrutive remedies tlic exbausrioii 

nquii'cmmt is jurisdicrioiml.'") (quoling 7irylur 11. Ilnifcd Sfotes T~w.wJ;I~ De)) 't, 127 F.3d 470, 

475 (5th Cir. 199'7)). "But whcro a statutc does not textunlly require cxhausLiui~, oiily the 

jurispriidential doctrine of exhiiustion controls [subjecting a claim lo disiiiissal under Rule 

12(b)(6)], whicli is notjurisdictionnl in iiritur(?." Id. Nothing in the FTCA textuxllytcquircs 

cxhustiou. Id. PlniiitiR8 failure to exhaust administrative reruedies therefore has no bearing on 

whether the CouIt has suhject matter jurisdiction over Plaintit%' FTCA claims. 

Defendants' howover, nlso ague thtir the CouiT laclts subject rnattw jurisdiction because 

section 252(e)(6) only give district couits the power ta review "detaininutions" mde by a m t e  

winmission. Section %52(e)(6) statcs: 

111 any cnsc in which <I state comiiiissioii m a k s  a tleterininntion under th is scction, 
ally party aggrieved by sircli detcmiiriation inay bring en action in an appropriate 
Federal district wwt to detmiine whethor the agmoment or stutelncnt ~iiccts the 
rquireinenls of seciion 251 of this title and this seclion. 

47 U.S.C. 5 252(e)(6). I t  is tiue that section 252(e)(G) explicitly gives district courts the powcr 

to review state commission deteiininatioin. But scciioli 25%(e)(6)'s grant ofjurisdictiou TO 

miew state comiiiissioii determiniitions plays 110 role iii deteniiining whether the Coiirt ITIIS 

subject matter jurisdiction in this mise. 

Section 252(e)(6) does noi p k y  a role in dcteriiiining whcthcr the C o w  I IRS sul~jcct 

111atterfurisdiction in this case bemmse the Court liw ,jurisdiction under 28 U.S.C. 133 I- oi 

Pnge 5 of 211 
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what iu more commonly Itnown as I'cdcral qucstinri jurisdiction. District ccnrts hwc icdcriil 

question jurisdiction "if'thc riglit of tho [plaintiffl to recover iindertlieir coinplniiil wil l  be 

sustained ifthc Constitution and IRWS oflbe IJirited Slates arc given one conslriiction and wi l l  \IC 

defeated ifthey 81% given another."' Yerizon A&/,, hr .  11. Pitb. Sen? C!oiittii '11, 535 U S .  635, 643 

(2002) (quoting Sirel Co, 1). Ciiizowfor / . k r m h i ~ ' r ,  523 US, 83, S9 (1998)). 'rhoUglJ n statute 

may divest a disrricr Court of'fedcml qiieslioii jorisiiiciiun, ncitiicr section 252(c)(6) nor  aiiy ollwr 

psrt ofthe Act has divestcd district courts oftliisjurisdiclion. J'crix0~7 Md., 535 U.S. a l  643-44 

("Notliiiig in 47 U.S.C. 5 252(e)(6) jxirpoits to strip [Federal question jurisdictioa] 

does not even mention subject-multcr jurisdiction, but reads like the confeml of n privntc right 

of action."). The Snprenic Court% holding in Vwizoii dkl, lius consistently bccn interpreted to 

menil Lhat district courts need not look any fiwlhcr tliun 28 U S  5 1331 to tletaminc wlietlier 

the couil has subject matter jurisdiction over FTTCR claims," 

Hcrc, the Court huu Federtil question jurisdictioii because Plaintiffs' right lo ~'ecovw is 

based almost exclusively on the interpretation o i  fedcrul law. Specificnlly, Plniatifffhn?; mkcd 

lids Court to deolare €hat Defcndents have violated 47 U.S.C. $ 2 5  l(c)(4), 47 C.F.R. 9: 51.605(a), 

and 47 C.F.R. 51.613(1)). Accordingly, llte Court finds it has fedem1 question jurisdiction we!. 
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Plaintiffs’ cause of action for tl~laralory,~tidgncnt and now turns l o  Defeiidants oi.g~iiiicnI 1ha1 

the CBSZ should he dinnisscd pmsuiu~t to Ilulc IZ(b)(2) 

B. Personal Jurisdiction 

The p1aintiff bears the buileii of estiihlishing n disti’ict coriil’s peisonal jurisdictioii CJ\U il 

iionresideiit dcfendanl. See Wi/.sor? ia, 11din, ‘LO P.3d G44, 648 (5th Cir. 1094). The Coal-I must 

accept as lruc all Iwiwntrovcrtcd allcgatioiis iii tlie coinplaint, and all Factual conflicts prcsciited 

by flic parlies mist be resolved iii favor oftlic plainliff. See id. To exercise peilionnl jurisdiction 

over n iioiiresideiit defendant, the Coiut inus? dcterniine tlwt due process stondiuds are salisficd 

by engaging in n two-prongcd analysis. First, the Court detci’ininas wliellicr tlle defendant 118s 

purposefully cstnblislied “miniinurn conlncts” in Ilk? 8latc. If su, llie Court iiiiisl Illen nascss 

whether the excrcise of pelsonal jurisdiction wtruld offend “traditional notions offair  play arid 

substantial justice.” See BwgwKti tg  Gorp. 11. Rtidzawicz, 471 U S .  462,473-75,476 (IYSS); 

Bullian 13, Gillwpie, 895 F.2d 211,216 (5th Cir. 1990). 

Sufficient itiiniinitiii cotitacts can be estnblislied tiarougli a showing ofthe exixi.stenoe of 

hore Tcdinkal Scrip. hc., 379 F.3d gwierol or specific jurisdiction. Sgc F’rrudensprun~ v. 

327, 043 (5th Cir. 2003), “A eouii may exercise specific ,jurisdiction over n uoiircsideril 

defendant ifthe lawsuit arises frorn or relates to the rlereiidldanl’s confact wi th  llic forum state.” 

Ice@ Distri6s. Inc. v, JcGJS~crck Foods Cmp., 325 F.3d 586, 591 (5th Cir. 2003). Specific 

jurisdiclion exists where R defeiidant “purposofully nvnils itself of tlie privilege of co~i~l i i~ iug  

activities within the forum sfite, thus iiivokiiig the benefits aiid protectioiis of its laws,” Birrpel- 

King, 471 U.S. at 475. ‘The “purpos6ful nvei1ment”necnsery for specific jurisdiction pivtects B 

dofeiidsnt ii.oni being brought intu u jurisdictioti based solely on “rundoin.” “foitiiitous,” 01 

“attenustcd” CoiIracts. Id. A siiigle act may rol-1~1 n 8irfliciCftrl Basis for personal ~u~isdiolion i f t tw  
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claim wises liain that single nct, tind tlic defciicinnt con rcosonalilv foresee being bi-ought into 

couii iii the forum stntc. See lcee Ilistribs., 325 F.3d i t 1  591. 

Defendnrrts argue that Plaintifflias fiiilcd t u  sliriw tlial the Non-Resident ILEC 

Ikfendniits (hereinafter "Nun-Resi~lei~t r)efendaiits") linvc sufficicrit minimum cuiilacts with 

Texas to estnhliuh pcrsonnl jurisdiction. But Dcfcndaiits argniiiciiis lravt dl i)uI ignored tlic 

perVasiVc coiitdcts relating to tiic lCAs atid Iiic ncw cnlculntioii method. liiulead, llie Non- 

Ilevident Defendnnts would like the Court to look at all o f  the contitcis the Non-Resident 

Defendants do no1 have with Texm But iti initking his arguinciit Defendanls have cssenlially 

asked tliis Conit to "pay no altention to the man behind the eiiit~in." ATXI' is the proverbial 

inuii behind tho ICAs- Hie provcrbiiil curtain. Mo1.e inipotlnntly, ATKS is Clcliind lire ncw 

cnlmlotion method which is nt the c,ctiter oftliis dispute, Dcfendauts do nor deny tliesc fncts 

which in theniselvcs Bssurc thc Cowl that personal jurisdiction exists over the Non-Resident 

Defkduiits. The Couil fiuds that by complotely relying oil A'I'BcT for the exmution ofICAs, RS 

well 89 support and advice relating to ICAs that the Nan-Rcsident Defcnd~nts Iiavc piaposefully 

availed themselves ofTexas lurv. l3utli throu&li llie Acls ortheir agent, ATKr, aiid throiigli thcir 

own actions. 

C.  Relc 12(h)((i) - Fwihiro to State a Claim 

Fslernl Rule of Civil I%ccdum 12(b)(6) provides lor tlic dismissal o f n  coniplaint whcn 

R defendant SIIOWS that the plniiitiffhas failed to statoil cluim foi which rclicfcan be granlcd. 

"TO survive 8 motion to disniiss, B complaint must contain snffrcient faotual mottor, acceptctl tis 

true, tu 'state a clahi to relieftlint is plnusible oii its lhcc." iqbaf I,. Ashcrofl, --- I1.S. --, 129 S .  

Ct. 1937, 1949 (2009) (quotingUdIAU. Cory, 18. livorrrb~v, 550 1J.S. 544, 570 (2007)). Tlic 

factual matter coiitained in the coinplaint inust allege U C I U ~ ~  I'iicb nut kgd coiicliisions 



masquerading as facts. Id. at 1949-50 ("Although fiir the purposes ofa  iitotioii to dismiss wc 

iiiusl lnkc all opthe fictiial allegolions in the coniplaiiil as true, we 'we not bound Io accept as 

true B legal c~onclusion couclied ns a foctnal allegatioii."') (quoting Tii~onthly, 5SO US. at 5 S S ) .  

Additinnally, the fnotual nllegutinns of thc complaint IJIUSI stm n plausible ciniill for rclict: Jd .  

A coniplailit Slales a "plausible claim for relie" wltfjii Ihe fzichinl ullcgcllicin!i coiituined rherciii 

infer i t c t ~ ~ l  misconduct 011 tlie pnrl offhe Oefendiinl, not a " n i c ~  possibility of misconduct." Z& 

see also Jncqziez IL Pmcamier, 801 F.2d 789, 791-92 (5th Cir. 19x6). Uctenniiiing wlielher a 

complaint states a plausible claim for relief ncccssarily requires looking to the elements n 

plaintiff iiiusl plead to state a claiin implicated by the c~oriiplaint. Iqbd, 129 S. CI. at 1947 

(citing Yivomb/y, 550 U.S. et 553-557). 

l'laintiffs claim ilia(. they nie cnlitlcd lo  a ileclal.aiion that I)efemdanls breached lite IC!A 

and that Defendants Imve violated 47 U.S.C. p 25 I (c)(4), 47 U.F.I<. 5 1.605, and 47 C.F.R. 

51.613(b). Defmdants argue lliat Plaintiffs have failed to stntc a clniin for reliefbased on the 

jurisprudential doctritie of exhaustion. As discuwxl above, where exhaustion is i iol rcquiretl by 

statute failure to oxhnust admiaistralive remedies iiiiiy 8ubjwI ii claim lo dismissal under Rulc 

12(b)(G). Premiere Nelwork Senrr., Inc., 440 F.3d ut 687 n. 5 (citing Ta,v/ur, I27 F.3d &t 475). 

When a plaintiff is required to exhaust atlmitiistrative remedies iinder the jurispnidentiiil 

exhaustion doctrine the plainiifi'ix not enllllerl to judicial relief. Tffy/or, t27 F.3d a1 47G (" '1NJo 

one is entitled to judicid relief for n supposed or tliiwtencd injury until the prescribed 

fldministrarive ranedy lius been rxhiiusted.' ") (quoting Afcycrs 11. Oc/lt /chon Shiplrvikding Corp., 

303 US. 41, 50-51 (1938)). AwordinBly, dinii%snal pursriiint lo Rule 12(b)(6) is tippiqxiale 

when the Jurisprudential exhaustion doctrine is agplicd. 

Page 9 of 24 
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Sections 251 and 252 ol‘tlic AM provide rnany i%qiiirenieiits and procedulrs f01’ ICAS. 

<kiiemlly, scction 251 provides Ilia ob1i~:atioiis of locnl 6xchtlW& cat 

g c r ~ e r d y  47 U.S.C. (j 251. In coiijunction with tlic obligations oPscclion 25 I .  Seclion 252 

provides the procedures for itegotintioil, nrbitrstion, and approval n1‘ICAs. See gr!m!i*d/v 47 

IJ.S.C. 

But nothing i n  sections 251 or 252 ofthc Ac2 slatutorily p a n t s  stale connnissions the authoyily tu  

resolve disputes bctween p8rlies a h ‘  the pui’ties have entcrcd inlo u n  ICA. Core Cmtuf! ‘4 

IJIC. v. Vwiion Pas  fnc., 493 F.3d 333 (3d Cir. 2007) f“Beyond [the statceomn~issions role in 

approvbig an ICA] there is no real indication of wlint role the stoic cl~nimissions are lo plxy, und 

the Act is siiilply silent us to the procedure for post-rotmation disputes.”); lice niso IV. Ikidio 

Scr~~s .  Co. I). Qam/  Cop., 530 P.3d 1186, I 184-99 (9th Cir. 2008) (discussing the ahsencc of 

procedural requireineiits once 80 E A  hos bccii fortiid). Noting the absctice of any post-ICA 

fommtion dispute resolution procedure$ the Fifth Ciwiii, iilong with the other circuil WUI’IS, has 

interpreted the Act as whole to grant state cornmissioos jurisdiction “Io decide intermediation 

and enforceneat di$puka that arise afret the approwl procedures are cornple\e.” S i r .  Re// Tct. 

Co. v. Pub. U6/k Conrm ‘n, 208 F.3d 475, 476 (5th Cir. 2000) (IweinaHer “SN’BT‘); sea u/su 

I!hols UcN ?’e% Cu. v. Global NAPSIllinois, /nc.. 551 F.3d 587, 593-94 (7th ZOOS) (“[TJhe 

‘l’el~rnrnuoications Act does not expressly nuthorizc a slnlc carnutiusion, albr i t  approves nu 

interconnection ngreenicnt, to resolvedispulw: arising under it. . , , But such uutboiity is a 

seusiblc corollary to the allocation of slate and fcderf~l responsibiiities made by the Act.”). 

252. The procedures ofsection 252 relate to the iuitial forination ofan ICA. Sa! id. 

SWBT did 1101, however, address whcllia the stute coinmiesion had exclusive jurisdiction 

over disputes between pnrties that are bound by a previously for-rncd ICA. Rulher, SWLW 

i ldd i~~sed  the I I ~ ~ O I V  question ofwllethcr the stnte coinmission may intcirwcditttc mid resolve 

l’ege 10 of z4 
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disputes bctween porties 10 un U I I C I I I I ~  cxisting ICA. Uetk~~dr~nts tlrgue tliilt bcclluse SMl/jY'holtls 

slate commissions have authority to ii~tcrniedintc snd rcsolvc disputes beiwecii pwties lo i111 

nlready existing ICA in the firs1 inslai~ce t l ia i  siittc coinmissions hnvc exchisivcjitrii;~i~Iinn nvw 

such disputes. Furihcr, Defendinits argue that flic ITCC lias spolcm directly lo this issue. 

Defeiidants rely oil in re Strnjriuir,er Cb,riiiiiiiiicolio,rs, LLC, I S  F.C.C.R. 1 13'77 (2000) Fos 

this proposition. T l ie  rel.cvant pari of lii re  S I C I ~ ~ Q I U C ~  sitites: 

[A]t least two federal cowls [SWlWtlntl I N  ne//  Tde. Co. I: Wurldcctui Tech., h c . ,  
179 P.3d 5615 (7th Cir. 1999)] of oppeal Iiavc lieid that inherent i n  slate coniniissioii!;' 
express nulhurity to mediate, arbitrate, and approve interconncction ag~eee~nent3 
untlcr section 252 is the authority to interprel slid enforce previously npprcivcd 
agreements. These COW opinions inipliciily recognize tliat, duc io its role in the 
approval process, a stale conimissioii is well-suiitd to address disputes mising 6-om 
interconnection agreemenls. Thus, wc conclude that a stale coinniiasionls failure io 
"ncl to carry out its responsibility" under scction 25" con i t?  soiiie cir-cirtnslonccs 
include the Failure io in tq~re t  w d  en e existing interconucction agreenreiits. 

In re Sffirpower, 15 F.C.C.R. at 1 1279-80 (eniphesis added), Like Defendatits, the Tliird Circuit 

has taken this par! of hi re S/urpowcc- to stand for the proposition that statc coniniissions have 

exclusive jurisdiction over rlispules lhnf arise batwccn puriics to aii  already existing ICA. 

In Cor@ Comrnc 'ns, lnc. v. Vcrizoti f f f . ,  Irtc.. 493 F.3d 333 (3d Cir. 2007), the Cot11.1 of 

Appeals for the Third Circuii tipheld A district court's dis~nissnl of the plnintitFs claims for i)~-eticlt 

of an ICA and violations ofthe 1:'I'CA because the plnintiff liad not taken the claims to lhc? slate 

coininission in flic first instance. On appeal, the court i n tc rp tn f  I n  re S/oipowei. io mean that 

State commissions huva exclusive jurisdiction over disputes between parlies lo NI existing ICA. 

Cora Goiniiic 'ns, 493 P.3d tit 344 ("Pursuarit io  FCC guidance, we hold thni intcipc%iition nnd 

coforcomw~t actions 11ia1 wise altcr ~1 state coniniission lias approved 011 intercnrinedioii 

sgrwnent niust be litiyaktl in tho first instnnca belore ihe telcvnnt skte cumin 

lt.SGhing this co~~clusion, lire colirl noled i l lat Iir re S l o r p ~ ~ w  cotild bc rwd to mefm InoI'c tbrtn 

Page I I  of24 
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OnC Ihing. Id. at 342. Nonetheless, the coui'l dcter-mined lhal FCCCs In 1.e .S/~rp<~~:er dccisioti, as 

inta~irc!od by tlrc couri, was eniiiled to C ? / I ~ I W I ~  defei-ence. 

%is Coui-t dcclincs to mud I i r  I B  S ~ n r ~ ~ u ~ r w  i n  this mnnuer. 111 re . Y i c n p o n ~  <JOG I I O ~  

give ally indicrttion that state cornniissions are the cxclusivc forum Tor rcsoiving liispuies UVI:~ 

8lreflCly existing ICAs, See gerici.dIv. I,, re Sl~r.power. IS F.CC.A. nt 11278.79. As illc C:<JI-C~ 

Co'or~t~fltoricn/iotlsr court recogniml, 6 7  re Starpower- can be read lo nlean uiurc than one thing. 

More simply stated: fri ?e .Stnrpmer. is ambiguous. And an nnibiguous agcncy decision is not the  

type of decision that is meant to fill gsps in a statute under C h e i - o n .  Second, 111 re Storp1wv 

explicitly indicates that there arc circuinstances in which a stitle conmission would not bc 

shirking its xspolisibililies by failing to inleiyrGt and cnfowe exirling ICAs. Bascd on this 

statetnent, the Courl finds that if In re Starpower iinnmbiguously stands for nny~liinjg, it is  that 

there are circumstances in wliicli parties IO an existing JCA need not bring rheir claims lo a stntr 

commission i i t  the first iiistnnce. 

The facts and claiins in lhis C W ~  provide exactly the iype ofcii~ciiinstnn~w iii whioh a 

plaintiff should not be compelled to take their claiins to II slate coniinission iri the first inslonee. 

Here, tire Court is not being asked 10 interpitt the ICA. Rnthcr, Uhc Court is being asked to 

uitcryrct federal law. 'lie Court recognizes that without the ICA Plaiiitiffs would no1 lrave 

staiiding to challenge Defendorits actions. But the fael that the ICA givcs PlilinlifTs slandin& does 

nut in itselfinean that the COUIT n m s ~  interpret the ICA lo g n n t  relief lo Plaintifk. Nor does llie 

ability of an ICA to negate the requirements nnd responsibilitics imposed by the Act inenn that 

the Couii must 'interpret' the ICA to grant relief to Plaintiffs? Where DII ICA adopts fcdernl low 
I 



lisliibit B 
I'agc 13 01.24 

Case 3:09-cv-01494-P Docunrent 60 Filed 1113012009 Page 13 of 24 

as caoli~olliiig the parties coiitrwtual iesale obligations for rcstdc the Court 11eeti iiot inleilii-ct tho 

1CA to dctcrmine wliether tlie ploiiilii'f is culillcd LU did,' I W i w ,  the Courl iiiusl itilcriirel 

f~lernl law to deternine if the  lain inti if is  entitled to relief. 

Here, the ICA requires resale restrictions to be "coasistent with regulations Imscribed by 

thc Conitiiission under Section 25l(c)(4) oftlie Acl." (Defs' hpp .  57.) Addiiionolly, the ICA 

pmvidw tliot "[o]Il federal rules atid regultitiaris . . , also apply." (Id.) Wlicn n court is being 

asked to intapffit federal law the policy of nllowiiig the stntc coiiirnissioii In inteqmt Ihe 

agreement it approved because it knows the interpretation i t  intended when tipproving Ihc 

agcmnic  does not apply. 

Conve~sely, i t  would bc bud policy IO requiJ:e PlaiiititYs in this specilic case to exhsusi 

adininistrntive remedics because if would allow Defendants lo shin to PlaiUtifCs the duties 

im]mcd upon ILECs by the Act. The Act imposes oil ILECs a duty to oblaie state cornmissioii 

approval before placing restrictions on res&, 47 C.F.R. $ 51.613(b). Wlien mi I lEC iniphras 

a restriction on resale that is not peiemiittcd untla 47 C.F.R. (i 5 I hi 3(a), subsection (b) requiirs 

811 ILBC "to prove to tile Slate commissioii tliat the restriction is reasonable and 

iiondiscriminntory" before iiiiposirig tlie reskictioii. Ilespitc the reguiatioii placing the duty of 

going.to the state conmission 011 ILECs, Defeiidnnls t w o  asked the Court to require tlie 

Plaintiffs, CLECs, to go to the state commissioti before briiiging a claim iii federal couit Were 

the Court to oblige Defaidiints request i t  would ~ 1 1 4 ~  tlmii to cotitravetic tlic requirements niid 
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ilitcnt offhe ACI. 'Ik facts of this c:ise dc~n,)iisl,ale how the requireinoats and illl<:lit oI't111: Acl 

would bc co~~irave~rwl by hrciug Pkintiffs I O  p to tlie SI~IC ~ o i i ~ n ~ i s s i u ~ ~  firs! wlitxi I'lc~inlil~s' 

claims are [mdiwtcd on Defeiidant~ failtire lo go to the state coinlnission. 

As previously discussed, Conllress ~mssed Ihe FTCA with the intent o f  "opeiiint, 

previously inonopolistic local telephone markets to coinpctilion" SH'B'b'l; 208 F.3d ill 477. 

Congas  elitrusted [lie FCC with the dufy of~~roniiilgnling regulations that would ensure the 

Act's puq~osc would be inct, including regulations that prevcnled I L K S  from placing rcstriclions 

on rwulc fliut are uimasonablc or discriminatory. 47 I1.S.C. g 25 1 (c)(4)(B). 'To thnt end, 47 

C.P.R. cj 51.613@) rqui rw I L K S  to prove tliat reslrictions on rcsale are rmsonablc and 

nondiscriiniitatoiy before imposiiig such reslrictions. Requiring I L K S  io til?taiii state 

commission approval prior i o  pliicing rcslriciions on resale den~o~is~lates 3 recognition tllnt resale 

rafriciions can have a devasiniiiig effect on a Cl..EC;'s nbility to remain cotnpdilive. More 

importantly, it clearly places the duty to gain state commission approvd on ILECs - inof CLECs. 

Defendants did 1101 guiii stntc corninission approval befobm impleni~ntiiig the new 

calculation methodology, Instcad, Defendants notified Plaintiffs that the new inelhodolugy 

would go inio effect on Scptcinba. 1,2009, Pkiintiffs. fearfvl tliot this restriclion oil resale 

would devastate their coinpanies, sought refuge in federal coutl. Defendants ignored llleir own 

duty to gain stflte coinmission npprovul befoie placing restrictions 011 resnlc. Then atter being 

hailed into court Defendanta vel~cn~ctitly q u e  !lint 131aintilfs should be nquiied to go io 

SeVenlCen differen1 state r~nnnissions before britiging any claims to onc fcderal conrt. Whcrc 

the juxisprudcntial exllaustion dodrinc is policy inotivmxl, The Courl ~ ~ i i i i c i t  allow Dcfondniiki to 

invoka the doctrine in this instance. 
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Finding that tho jurispiudeiitial do~iriiie ofcxhausiion is iiinpplicablc to this Case, the 

Coiii i  turns to the factual idlegitions of I'lsintiffi::' ~oriiplaiitt to dctcnninc if titcy have slatzd R 

claim for relief. 

Pluintiffs liavc allcgal facrtial allegations tliiit, takeit as tiw, infer iwlual ntisconiiuct 1111 

the part of Defendants. For oxnoiplc, Plain[iXs liiive alleged thilt they were noti1ir.d by 

Dcfendatilu ora  IIBW nlctllod thnt would be uscd to cnlculntc llie rates at whicli 

telecorntnunication services would be resold to Plaii1tiffi undcr ceitain promotional plaits. 'Titis 

new ntctliod provided retail cusloiners who switched to D~fciidenls telephoiic campn~iy froitl a 

diffei-en! tclephoiie conipany with lifly dollars ciixh-back and n wuiver of all noiirccurritg 

charges associated wilb addiag sewice. Plaintiffs that rcsol0 service to cusioiners swi~ching 

companies however, would no1 be eiititletl to ofFcr Il,e saiite fifly dollars cash-back or a wnivcr of 

nonrecurring charges lo its customers. Thougli the coniplaiitt provides iitore Fnctusl ollegaIions, 

liicse all~gationrc alone indicate Ihrl Defendants may have violnted the requireiiierilx of 47 U.S.C. 

9: 251(c)(4) and 47 C.F.R. 9 51.605. Moreover, as previously discussed, Plnintiffs allcgc thnt 

Defendants failed to obtain state coiiliiiission approval befire iiilpleniei~ti~ig the new anlcoliitioil 

niettiod in violation of47 C.P.R. 5 51.613(b). 

Accordingly, tlic Court f~ncls thiil Plaintiffs liavc siaied a claim for relief nnd Dchdancs 

Rule 12(b)(6) motinit i4 denied. Defendantcc howevex, hiive nrgial tlint iinotlim jurisprudcntinl 

do~lriim, the prioirn.y,jurisdictioii doctrine, warrants dismissal of Phin~iEs claims. Reclruse tho 

priiii~ry jurisdiction doctrinc would only warrant sLayiitg those procc~lings the Coirit addresses 

tliis argunrwl sqxiraldy Iroiri Detinclnnls' Rule I2(b)(b) motion. 

l'nge 15 of 24 
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D. Prinmry Jurisdictioii 

"[p]rimwy jurisdiction 'coiiies iiilo play whenever enfoicetueiit ofthe claiiii retluiies the 

resolution ofissucs [which, under ii myulntory scheme, have been plucedl williin the spccial 

competence of mi rdniinistrative body; iii such ii IXYC the judicial process is suspn~dcil pciitiiiig 

~'eFernil ufsuch issues to the ndinixiistriltivc body fix' its views." Pflmfy it. .SI*,, ne/ /  'hk!.  (.?I., !)06 

F.2d 183, 187 (5th Cir. 1990) (yuotingSu. Bell Tal, 1'. P.U.C., 735 S.W. 2d 663. 669 (Tex. AI)]). 

-Austin 1987, no writ); me olso ASAPPogitig lite. 1,. CcnitcryTd ?/'Sun MQJ.COS IIYG 137 Fed. 

Appx. 694, 697 (5/k Cir. 200S)("Thc doctrinc ofpniiiary jurisdiclion applies . . . when u court 

having jurisdiction wishes to dcfcr lo an nyeticy's superior expei-tisc.") (citiiig Ai:sbur.r:rr )*. 

I/hiois, 244 F.3d 555, 563 (7th Cir. 2001)). Sitice '[rQo fixed forniulo exist8 for applyiiig lhc 

doctrine of ~~rirn~iyjulisdiction,' each case inusl be exninirioti individually to delemine wlielliei 

it would be aided by the doctrine's cipplication." Peiit!y, 906 F.2d a1 187 (qiiotitig Sw. Bell 1'. 

F. U.C., 73s S.W. 2d DI 670). 

Courts faced with the task of detennining wliether priiiiivy ,jurisdiction applies when n 

dispute arises between purties to $in nlizady existikg ICA Iicivc no[ed thut the statutory sclicme 

coaiplicates the issue. The staiurory scheme coitiplimtes tlie issue bccuusc tlie appropriate 

ngcncy tu which thecourt would refer llte isvue is not one tt~cucy cnft'tisled with cnrryingoul this 

regulatory scheme, but multiple s@te comiiiissious. &'ec W. h d ; o  Seriis. Co. Y. Qivcsr CCJY~. 530 

F.3d I 186, 1200 (9th Clr. ZOOS) ("The doctrine ofprimiiry jurisdiclioii is. . . not a perfect f i t  

for the statute before us, For oiic thing, the agency with 'regulatory ttutiwity' in this context. in 

IIie sc~isc ofhuving Ihe authority to promulgate regulations, i s  the F.C.C., not the state 

~:i.riniriiuuions.") Additioiially, the sfnt tilory scheme does iioi piovide H proccchiral iiiecliiliiis~ii tor 

refcrring issues l o  a state commission. See Nlirmis Beti Td Cla. I,. Clubnl NAPS .///inoh. lw., 
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551 F.3d 587 (7th 2008) ("Thc Act [does not] expressly aolhorizc a fcdcml couil lo d e r  such n 

ciisgutc, ifthe dispute arism iii a ruit in li.tleiiil cwrt, 10 lhc stittc commission . . .."), Dcspile 

tliese coinplicrttions, court3 have rontincly detcmiincti that issues may be rcfencd to $talc 

commissions when appropriate. l d  (finding tiifit R federal couii's iluthotity to refor issues tfi the 

stfire coniniission " is a sennSiblc corollary to thc nlloL.ptioii ofstate nod federal responsibilitics"): 

SCIU fdso Petlily, YO6 F.2d at 157-88 (rCfcrxR1 la State commission was proccclura11y psopcr wheiY! 

the state conimission a i d  district court lind concurtcnt jurisdiciioii to determine whether rates 

where discriminatory under tho FTCA). 

Plaintiffs' FrCA claims bring fiirlh IWO distjncl issues, First, whether Defeiidants were 

required to obtaiit sirite commission approval before implementing the new calculntioo mcthod 

This issuc is one that does not require agcncy cqiertim and tlieidore the Court wed not refer it 

to the state commissions. 

The second isme is whethcr the resalc restsiction is reasonable and nondiscriminator)'. 

Determining whether a resale restriction is reasonable and nondiscfminotory is 8n issue 

routinely addressed by state commissions. Therefore, this issue is oiic that is appropriate Tor 

referral to the state corntnissiont;. The reguhltosy scheiiie bolsters this conclnsion as il rcquires 

Defendants to prove to Ole state coniniissio~~ Illat u. ~wtriction on resale is rcasonabla and 

nondiscriminatory. Momaver, Defendants have indicltt&l that thcy arc now seeking approval of 

the new calculntion inethod fivrn state cornmissions. The Co.url can find iio season to thwnii 

Deferldaiils nttCmptS to obtain the approvnl I h l t  shonld have bee11 obtained b e h c  implenleating 

tiic plan. Accotdiir~ly, tlic C o m ~  finds that if is iippt"piintc. to stay Plnintifrs' cltiiiiis pcnding ii 

resolution of this issue by eacli of the npp~rpriate stale commissions. 
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inte~'c~t.  Siigw Bi,s,era LLC: 13. 13,~r,incti7, 17'7 P,3d 258. 265 (5th Cir, 1999). A psaliiiiiniiry 

injunction is 811 exii'aordinnry remedy wliich shoiild oiily ht: grouted when llic plaintiffhas 

clearly carried Iris burden of proof as  10 a l l  four eleiiieiits, secr K r m  N l i w  Gas li'tinsmissir~n C'P. 

IL Cuirslfil C.Orp., 899 F.2d 1458, 1462 (5th Cir. 1990). mid thc dccision is lo  Itr li-ented its thr 

exception rather than the pule. Sw Ad 

760 F.2d 61 8,621 (5th Cir. 1985). 

Here, Plaiiitin's Iitivo clearly carried (be burdell of csleblishing d l  four elenicnls makin& 

the entry of n pmlln?innly iiijuricrion appropriate. PlniiililTs ltaue establisltcd, and Defnidnnts 

have udniilted in open cmiiz, that stale conimission aipproval \vas iiot obtained prior to 

Defendants iniplenienting tlic new calcirltuion method wliicli is H res~riuiio~~ 011 resde. As 

previously discubscd, 47 C.F.R. 9 5 1.61 3(b) i-equires ILIXs to obtain stnte conin~ission ~11f1)rowI 

before iinplemen~ing a remle rcstriclion. Plniiitilrs tliercfore, h a w  eslablishcd a sfrnng likclillood 

of success on theii claim that Defendaiits violated 47 C.F.R. 5 51 ~ 5 1 3 ( b ) . ~  
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PlaintifTs 1iave.also established 11iiit i f  l>cfcndanis wcrc perrnittctl io iniplelnclit the IICW 

cslculation ni&cd that they Wljulil  

calculation metltod would signiiiwnlly iinpair I'leiiitiffs ability to coinpetc with DcCcnda~~ls for 

new customers. There would be iiii ahilily 10 compete becausc: Defendants would be i~blc. to 

eiikice iiew customers by offoring $50 cash-biiclc and 21 w8ivcr of conneclion lites. Mcaiiwliilc, 

Plaintiffs would not be able to make the same offer because they would he purchasing servicc 

fioiii AT&T at the iioiind rctail price without $50 cash-back or waiver ofcocmccticn l ' e e ~ . ~  I n  

the absence of ail iiijuimtion, Plnintiffx would be forced io  p ~ y  morc for service Ilinn they would 

have to pay willlout Ihe resale restriction thnt bas not been approvcd by nny of'lhe state 

commissions. Plaintiffs would tnvc to make thest; paynenk while siinulrancously losing money 

because of their inubility tc compete with Defciidanls. Tlresc ciiu~n~~stnrrces would dewskte 

Plaintiffs' business. In today's economy, Illis iype of devastation could ultiinatciy Force 

I'iainti~s'out of business or at tlx least push tiieiii to Hie bl-itlk of bci!i& out of businws- 

soiiiething from wliieli they would be unlikely to recover. 

ii~repurible inju1.y i1'1lre i n j u ~ ~ c t i o o  is dcnicd. Thc blew 

Plaintiffs have also clernonstrated thc tlireateiikxl injury to them outweiglis any dainnge 

that the iiijunction might caiise Dohdetlts. I t  is  ofconsidcrublc importwce to conqwing the 

pvssible injuries that it i s  likely that ifP1Rhitiffs wese forced 10 pay iiiillioiia ofdoliars at Illis 

time that it would be into an mcmw aocouiit. Accoiulingly, Defendants would not aclritilly bc 

iiepriveil of any inccmo durine, ilie pcriod in which this case is pending because the moncy would 

remain in an &crow account. Canvcrsely, Pluiniifk would be firccd to pay nroney ilirt Ilicy do 
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not have into an escrow thewby depriving ol'tlicin ol'thnt inoney imn~etlin(ely, 'I'l>crcfoIe, tllc 

Court finds thal the irreparablc injury t l i o i  would I)c c:iniscd tu Pliiinlifii in Ihc abgcncc of an 

iiijniiction would outweigh any dnmagc thal the injunctiolr might CDUSC Defendants. 

Finally, Plaintif% havc denioiistratcd that the irtjunc~tion will not disscrve ilie public 

intcresL An injunction iu this case will promote cumpditiveneys by ensuring thar t l~c statutes 

and rcylstions ofthe FTCA are met. Enjoining Dcfciidanls Froin implementing thc m w  mcthotl 

of calculnfion without nbtrrining state conimisdon qq~roval will serve the public intorcst by 

~~rovovidiiig cnforccriicnc of 1111: regulations prnniulgatad by the FCC. Wcrc this Court to siinply 

refer this wise to the iiiany approyrirrie stnte connnissions without issuing a prelinrinury 

injunction then Defendants could go back to Implementing the new culculntion mcthod prior lo 

obtain ~ppovril from the sftile conmission. 111 80 doing, Defendants ,nay bc able 10 force 

Plaintiffs completely out of Iiusinws before ever obtaining t h u l  npprovnl, Forcing Plaiiilil'fs out 

ofbusiness would leave D ~ . r e n d ~ ~ ~ l t ~  8s one of the few providers of telephoue service in Ilir 

relevant market. With fa fewer tclepbonc pmviders there will be far less conipe.lilion. During 

these ho.d economic times this Co~inlry needs inore compelilion not less compctilion 

Accordingly, the Couit finds tlmt )io/ issuing an  iujuncrion would disscrvt: the public intcrcst. 

F. Bond 

Though kfCJldalltS' Motion l o  liicrease Bond was made in referenccr Io the bolld or(iered 

by tlie Coutt when issuing tlie T.R.O., lhe motion can also be mad as requesting that bond be 

inorettsed upon the entry o f a  preliininnry injunction. Accordiugly, the CouIt addresses 

Dofcndants' tnotion MIW. 

1 

I 



Rule 6S(c) statos: 

The Cuuit may ksue a pelii~iiiiary iiijurrc;tiim , . . oiily il'thc m ~ ~ a n i  gives sccul.ity i n  
an  ninoutit ( h a  fire couri coiuiilers proper IO pay the cosis and tlinneges austriiiied by 
any poiiy found to have been wrongfXly ciijoined or i,estraincri. 

Fed. 11. Civ. P. 65(c) (ejiipliitsis added). l'hc italicized latiguagc indicntes that deternriniug tlic 

p r o p r  ainouiil ofbond is witliiii LIic discretion o f t l i e  dislricl court. ld.; ,x!e d s o  Perm Fra~rchisr 

Sw., LLC 1). ANAm Props.., hc., 607 F. Supp. 2d 781, 801 (W.U. 'I'ex. 200'4) ("[dlistrjct courts 

have discretioii over the m o u n t  ofrhe seciirity"). As discussed aliove, tlic Court finds that i t  i s  

substantidly likely that PluititiR will s u c c c ~  iii tleiiionstrating that I~eleadunts Failed tu  obtain 

state approval prior to iinpleilienling tbc new oalculalioii metltod. 111 liirge pari, this conclusion i s  

based 011 Defet~dallts own admissions iii open court. Accordingly, rlie Court finds tbal. i t  is 

highly uulikdy that Defendnrits are being wioiigfully restrained fioni impleniwifiuy the ncw 

method orcalculation prior to obtaiiiiiig approval from the appiwpriute state commissiolis. l'lie 

uiilikeliliood tliat Defendants arc behg wrongfully restrained. coupled witlr the h c l  thnt 

Plaintiffs otliorwise valid claim would be obviated by being forced to post a11 inordinately large 

bond amount, leads this Coiir! to crniclude. thal the $1  .OOO,OOO bond Dcfendaats q u e s t  would 

be improper. 

Nonetheless, the Cotill docs liiid that tbe amount of the bond posted should be increased 

lo more properly reflect the &tiidmice given by Rule 65(e). Using this guidmce, Ihe Court hcrhy 

inct-eases the bond froin $5,000 to $50,000. Accordingly, Defendsols' Motion to lucreuse Bond 

is granted. 

111. Y1ainti.lf',ss' Anti-Trust RUCI Fmnd Clnims 

Defendants argue that Plniiititf"' snti-trust nix1 fiaud cluims sliould be disniissctl pursuniit 

to Rule 12(b)(6). I'lniiiMf8 have esseiitiolly ildinittcd that the Ariiendcd Cotq)lsint does not state 
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n claim for relief for anti-trus~ violations or fraud. Plaintiffs hnve rquesfcd leave lo a n ~ c ~ i d  lo 

corrcct thcsc cr~urs. ?%i,ugli 1111; Cuiirl bclicves thut Dcfcndants limy be correct iii tlwir asswtion 

that leave to aiiieiid would bc futile in  light of Vcrizon Cbninc'ns 111~. I,. Trinku, 540 US. 398, 

407 (2004). tlic Court is not prqmrcl to reject Plairitiffs' con~enlion fhirt i t  mi plead f m s  that  

will state an anti-liiisl claim for relief. Accordingly, the Court believcs that Plain1 

granted leovc to nincnd tlie complaint. In  so doing, tlie Coiirl direct$ Plaintiffs to be inindfiil of 

?lXflko whmi pleading their anti-trust claims and to be niindfiil of the hciglif~ned pleading 

standards o f  Fed. R. Civ. P. 9 when pleading their fraud claims. 

IV. Plaintif% SLatc Law Claim 

Dcfwidants only orgonienl for tiisinissol of I'IaintiKd 8tille Ins, clsiiiiis is IlW if Lhis Cowl 

dismisses Plaintiffs' fbderal claims i f  will not IlaveJui.i#diction over Plaintiffs' slntc low clt~inis. 

The Courl however, has not dismissed Plaintiffs' fcderul clainis. Supplemental jurisdictfrin over 

Plaintiffs' state law claiinv is rliei-efore prooper. 

v. Colrclusiol, 

For ihe ahovo statad reasons, the Court Ilefei~dnnts' Motion to Dismiss for Lack of 

Subject Mutter Jurisdiction is DENIED; Defendarrts' Motion 10 Dismiss for LRck of Persoiial 

Jurisdiction is DENIED; Defendants' Motion lo Dismiss for Failure to State a Claim is DENIED; 

Plaintiffs' Moiioii for a Preiirninafy Injiinction is GRANTED; DcTendents' Motion tu Incrcasc 

Bold is GRANTED; Defeiidants' Motion to Dismiss Plaintiffs' anti-trusl and fraud claims is 

GRANTED, hiif Plaintif% are GRANI'ED leave to anicnd heir camplain1 to re-plmld these 

claims; and Defendants' Motion tci Disiniss Plaint 3 stnte law cliiims is DENIED. 

Tllo Court ORDERS Dofcndants to dwisl and 
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1. Discriuiirrating against i’lniniif‘fs ns rcscllcrs by 1)rocectiing to use i t ~ c  nicthodoloyy 

announced in the .luly I ,  2008, Acccssihlc Letter (Number CLECAL,l.(iO-041;~J lo 

celcolate credils availiible to Competitive Local Exchange Carriers (CLECs) under 

the Wiii-hack Cash f3wk piomotioa. 

2. lmpleineiititig or iiirthcr iniplenienting any plans to impose mtfictious on the resale 

oftlie cash hack 01- other proinotional offers lasring longer than 90 days to PlaiiltiFih 

whcrc such plans calculnle the credits avuilabk to CLECs using tlic ~i~cthudology 

niiiiouncetl in Ihc July I ,  2009, Accessihle Lcttor (Nuinhe? 

without first ohtaiii approval from the npprolviate state commissioi~. 

3. I’uisuing colleotion activities agninst Plaintiffs in conncctiori with ninounts rclnled to 

the dispute over the calculation of  credits using the rnethodology nnno~~~lcecl io the 

July 1,2009, Aecessiblz Letter (Number CLECAJAO9-048). This ioclwiex a 

prohibition ngoinst Defeodants tinin clt?mnnding p~yment of cliorgcs in excess ofthe 

pmiiwtioiinl rate reduceti fly tile Wllolemk discntint, withholding prcfercntial pricillg 

discounts to Plaintiffs, requiring additional security or iimoiinis placed i n  escrow, or 

suspetiding or disconnecting service to Pleintifk, For amounts coniicctcd 10 tliis 

dispute. 

IT  IS FURTN&R ORDERED thut: 

4. I’laiiitiffs post bond in the amouiit o f  $5O,OOO. 

5. Defendnnts subrnit their pluns to irnpleinent the new colculntion oietliod to the 

appropriate stntc coniioissitms. 

‘(PIS.’ Ani. Coinpt. E x  3) 
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