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Ruth Nettles 

From: Lynette Tenace [Itenace@kagmiaw.wrn] 

Sent: 

To: Filings@psc.state.fl.us 

cc: 

Thursday, April 01,2010 4:31 PM 

Lisa Bennett; Anna Williams; Jean Hartman; Theresa Walsh; Martha Brown; mcglothlin.joseph@leg.state.fl.us; 
swright@yvlaw.net; kwiseman@andrewskurth.com; iinomendiola@andrewskurth.com; 
meghangriMths@andrewskurth.wm; jenniferspina@andrewskurth.com; Wade-litchfield@fpl.com; John.Butler@fpl.com; 
tperdue@aif.com; barmstrong@ngnlaw.com; Ceciiia.bradiey@rnyfioridalegal.com: sda@trippscott.com; 
sugarman@sugarmansusskind.com; MBraswell@sugarmansusskind.com; shayla.mcneill@tyndaIl.af.mil; 
richardb@gtlaw.com; tips@fpscreports.com; Mary.Smallwood@Ruden.wm; Jack.leon@fpl.wm; jrncwhirter@mac-lawcorn 

Docket No. 080677-El and 090130-El Subject: 

Attachments: FlPUG Motion for Reconsideration of Order No. PSC-10-0153-FOF-El 04.01.10.pdf 

In accordance with the electronic filing procedures of the Florida Public Service Commission, the following filing is made: 

a. The name, address, telephone number and email for the person responsible for the filing is: 

Vicki Gordon Kaufman 
Jon C. Moyle, Jr 
Keefe Anchors Gordon Moyle 
118 North Gadsden Street 
Tallahassee, FL 32301 
(850) 681-3828 
vkaufrnan@ kagmlaw corn 
jrnoyle@kagmlaw corn 

b. This filing is made in Docket NO. 080677-El, In re: Petition for increase in rates by Florida Power & Light Company; and Docket No 
090130-EI, In re: 2009 depreciation and dismantlement study by Florida Power & Light Company. 

C. 

d. 

e. 

The document is filed on behalf of Florida Industrial Power Users Group, 

The total pages in the document are 13 pages. 

The attached document is FIPUG's Motion for Reconsideration of Order No. PSC-10-0153-FOF-El 

Lynette Tenace 

Ikenace@kagmlaw.com 

Keefe, Anchors, Gordon and Moyle, P.A. 
The Perkins House 
118 N. Gadsden St. 
Tallahassee, FL 32301 
850-681-3828 (Voice) 
850-681-8788 (Fax) 
w2kagm!.aw~.c~om~ 

The information contained in this e-mail is confidential and may be subject to the attorney client privilege or may constitute privileged work 
product. The information is intended only for the use of the individual or entity t o  whom it is addressed. If you are not the intended recipient, 
or the agent or employee responsible t o  deliver it t o  the intended recipient, you are hereby notified that any use, dissemination, distribution 
or copying of this communication is strictly prohibited. If you receive this e-mail in error, please notify us by telephone or return e-mail 
immediately. Thank you. 
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In re: Petition for increase in rates by Florida 
Power & Light Company. 

In re: 2009 depreciation and dismantlement 
study by Florida Power & Light Company 

FLORIDA INDUSTRIAL POWER USERS GROUP'S 
MOTION FOR RECONSIDERATION OF 

ORDER NO. PSC-10-0153-FOF-E1 

The Florida Industrial Power Users Group (FIPUG), pursuant to rule 25-22.060, Florida 

Administrative Code, files this Motion for Reconsideration of Order No. PSC-10-0153-FOF-E1 

(Rate Case Order). The Commission should reconsider that portion of its Rate Case Order in 

which it bases the application of its gradualism policy, which limits rate increases to no greater 

than 1.5 times the system average, on total revenues rather than base revenues. Application of the 

1.5 system average policy to base revenues and adjustment clause revenues distorts the purpose of 

the policy and results in certain classes receiving a disportionate share of the revenue increase. As 

grounds therefor, FIPUG states: 

I. INTRODUCTION 

On March 18,2009, Florida Power & Light Company (FPL) filed a petition for an increase 

in its base rates. FIPUG intervened in the proceeding and its petition was granted on April 29, 

2009.' The Commission held a hearing on FPL's request in August, September and October 2009. 

The Rate Case Order in the case was issued on March 17,2010. 

JI. STANDARD FOR RECONSIDERATION 

The standard of review for a motion for reconsideration is whether the motion identifies a 

DOCKET NO. 080677-E1 
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' Order No. PSC-09-0281-PCO-El. 
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point of fact or law which was overlooked or which the Commission failed to consider. Steivarr 

Bonded Warehouse, Inc. v. Bevis, 294 S0.2d 315 (Fla. 1974); Diamond Cab Co. v. King, 146 

So.2d 889 (Fla. 1962);Pingree v. Quaintunce, 394 So.2d 161 (Fla. 1st DCA 1981). 

As the court found in State ex. Rel. Jaytex Realty Co. v. Green, 105 So2d 817 (Fla. Is‘ 

DCA 1959), the purpose of reconsideration is to “call to the attention of the court some fact, 

precedent or rule of law which the court has overlooked in rendering its decision.” That is what 

FIPUG has done in its motion. 

FIPUG’s motion does not reargue matters that were already considered by the 

Commission. To the contrary, the matter raised in this motion was not considered or brought to 

the Commission’s attention. Thus, the issue FPUG has raised in this motion meets the 

reconsideration standard. 

m. GROUNDS FOR RECONSIDERATION 

In its Rate Case Order, the Commission considered how any change in revenue 

In the Rate Case Order, the requirements would be distributed among the rate classes. 

Commission stated: 

The average system percentage increase is 0.8 percent. Consistent 
with our decision that no rate class shall receive an increase greater 
than 1.5 times the system average percentage increase in total, each 
class’s percentage increase was limited to 1.2 percent (0.8% x 1.5 
= 1.2%): 

However, the Rate Case Order also states: 

Consistent with the Commission’s decision in more recent 
electric rate cases, no class should receive an increase greater than 
1.5 times the system average percentage increase in total, i.e., with 
adjurtment clauses, and no class should receive a decrease. When 
calculating the percentage increase, FPL should use the approved 
2010 adjustment clause  factor^.^ 

Rate Case Order at 193. 
Rak Case Order at 179, emphasis supplied. 
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It is the italicized language which FIPUG asks the Commission to reconsider. This language is 

inconsistent with the Commission’s decisions in more recent electric rate cases, which limited 

base rate increases to 1.5 times the system average base rate increase (i.e., excluding adjustment 

clause revenues). The result of the Rate Case Order in this case would be a dramatic departure 

&om past policy and would result in 16 classes receiving base rate increases of more than 1.5 

times the system average, while five classes would receive rate decreases! This can be seen in 

Schedule E-13a ofFPL’s compliance filing, attached hereto as Exhibit No. 1. 

Schedule E-13a shows the base rate increases by rate. FPL was awarded a $76.1 million 

or 1.9% base rate increase. Consistent with more recent cases, no class should have received an 

increase more than 2.9% (1.5 x 1.9%). As can be seen, the increases to the following classes 

would exceed 2.9%: CILC-lD, CILC-T, CS-2, GSD-1, GSLDT-3, GST-1, HLFT-2, MET, RST- 

.. - 

1, SDTR-lA, SDTR-lB, SDTR-2A, SDTR-2B, SDTR-2B, SDTR-3B, SST-ID, SST-3D, and 

WIES. Four of these classes (CEC-lD, CILC-T, CS-2, and RST-1) would receive increases that 

are three to five times the system average. These are extreme departures kom Commission 

policy. 

The Commission has a long-standing policy in rate cas= of moving classes gradually to 

cost of service parity5 to prevent any particular class fiom receiving an overly large increase and 

the resultant rate shock. In FPL’s 1981 rate case, the Commission explained this policy: 

To balance the objective of moving the individual rate schedules 
toward the overall authorized rate of return with the goal of equity 
and continuity of rate design, we have adopted criteria to govern 
the extent of increases in this case. Specifically, revenue increases 
have been allocated with the objective of moving each class within 
plus or minus 20% of the overall rate of return. However, we have 
placed a constraint upon his objective, in that no class shall be 

‘ In addition to limiting the size of the increase, the Commission has also ruled that no class should receive a rate 
decrease. 
 his principie is generally known as gradnalism. 
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increased by an amount exceeding 1.5 times the system average 
increase. 

This policy was again articulated in the most recent rate case order in which the 

Commission addressed this issue? In the Tampa Electric rate case order, the Commission said: 

No class should receive an increase greater than 1.5 times the 
system average percentage increase in total, and no class should 
receive a decrease.8 

FIF'UG is a proponent of gradualism and the theory which supports it? However, this 

policy should apply to base rate revenue increases. In applying the 1.5 system average increase 

policy, adjustment clause revenues should not be included. Only base rate revenues are subject to 

change in a rate case. And, gradualism is only applied in base rate cases, not in annual 

adjustment clause proceedings. 

A. The Most Recent Commission Rate Case Decision Does Not Apply the 1.5 Times Policy 
to Adjustment Clause Revenues. 

The Commission erred in concluding that its most recent rate case decisions apply the 1.5 

times policy to include adjustment clause revenues. The most recent rate case decision to 

address this issue, prior to the FPL Rate Case Order, was in the Tampa Electric rate case. This 

final rate case order was entered on April 30,2009." 

As noted above, in the TECO rate case, the Commission articulated its long-held view 

that no class should receive an increase greater than 1.5 times the system average percentage 

In re: Petifion of Floriah Power & Light Company for Authorify to Increase Its RnteE and Charges, Docket No. 6 

810002-EU (CR), OrderNo. 10306 (Sept. 23,1981). ' Because no increase was granted to Progress Energy Florida in its recent rate case, Order No. PSC-10-0131-FOF- 
EI, the 1.5 times policy was inapplicable and thus not discussed in that order. 

In re: Petifion for rate increase by Tampa Electric Company, Docket No. 080317-EI, Order No. PSC-09-0283- 
FOF-EI at 87. 

See, testimony of FIPUG witness Pollock, Tr., vol. 22, p.2985. (AU transcript references are to the F'PL rate case 
hearing in this docket unless otherwise indicated.). 
lo In re: Petitionfir m f e  increase by Tampa EIechic Company, Docket No. 080317-EI, Order No. PSC-09-0283- 
FOF-EI (April 30,2009). Motions for reconsideration were filed in that case and the case is currently on appeal. 
However, neither the motions nor the appeal relate to the issue raised in this motion. 
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increase in total. In its decision in that case, the Commission applied the 1.5 times policy only to 

base rates. A review of TECO’s approved study illustrates that the 1.5 times policy was applied 

only to base revenues.” 

In the recent Progress Energy (PEF) rate case,” PEF described its understanding of the 

1.5 times policy. PEF witness Slusser testified that “the Company has proposed to limit the 

percentage revenue increase for a number of rate classes to 1.5 times the overall percentage 

increase.”13 That PEF’s intended its proposed increase to apply only to the base rate increase 

request is illustrated in PEF’s MFR E-13a.I4 

Application of the 1.5 times policy to include adjustment clause revenues defeats the 

purpose of the policy and leads to anomalous results. 

B. The 1.5 Times Policy Should Not Apply to Clause Adjustment Revenues Which Change 
Every Year Outside of a Rate Case. 

Clause revenues should not be included in the gradualism calculation for two reasons. 

First, rate cases do not occur every year but rather occur sporadically. In the case of FPL, prior 

to this docket, it had been over 20 years since FPL had a fully litigated rate case. In contrast, the 

costs that flow through the fuel and other adjustment clauses change every year (and sometimes 

more often) and are highly volatile - in fact, that is the reason that such adjustment clauses are 

used. As this Commission has stated 

[Fluel costs are a highly volatile cost item unlike other costs of the 
utilities, such as wages and maintenance. When the volatility factor 
is coupled with the magnitude of fuel costs, one can readily 
conclude that the fuel adjustment clause is both a necessary and 
proper regulatory tool to insure that both the customer and the 
utility receive the benefits of responsive recognition to changes in 

I‘ See, TECO Schedule, Development of Target Final Class Sales Revenues at p. 10, filed on March 26,2009. as 

p2 In re: Petition for increase in rates by Progress Energy Florida, Inc. Docket No. 090079-EI. 

’‘ Exhibit No. 3. 

art of TECO’s Compliance Study. -bit No. 2. 

PEF Hearing Transcript. Tr.. vol. 11, p. 1486. 13 
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the cost ofgenerating e~ectricity.’~ 

The Commission has also stated that: “It should be noted that this volatility is the 

fundamental reason fuel costs are recovered through a clause and not through base rates.”’6 h 

Mr. Pollock testified 

[Fuel clause] changes have nothing to do whatsoever with setting 
base rates as they are recovered annually outside of any rate case 
proceeding. Further, gradualism is not a consideration in setting 
the cost recovery c~auses.’~ 

The Commission agreed, finding that: 

We agree with Witness Pollock that cost recovery clauses can have 
a positive or negative impact on bills, and FPL’s projection of a 
decrease in fuel prices for 2010 is not a valid reason to not apply 
the concept of gradualism.’* 

Thus, while base rates may go years without a change, the fuel prices collected by FPL change 

annually and sometimes more often if a mid-course correction occurs. The gradualism 

calculation should not be based on a snap shot of costs (in this case for 2010) which actually 

fluctuate dramatically between rate cases. 

C. Application of the 1.5 times policy to include adjustment clause revenues is inconsistent 
with other decisions. 

The decision to apply the 1.5 times policy to clause adjustment revenues is in marked 

contrast to and inconsistent with the Commission’s decision in the PEF rate case to allocate the 

approved interim increase only across base rates and not as to other items.’’ This allocation 

method meant that interruptible customers saw no increase in their interruptible credit (since the 

increase applied only to base rates). Consequently, in the PEF case, interruptible customers will 

Is In re: General Investigation of Fuel Adjilrhent Clauses ofElectric Companies, Docket No. 74680-CI, Order No. 
6357 (Nov. 26.1974). 
l6 In re: Fuel A d  Purchased Power Cost Recovery Clause, Docket No. 960001-EI, Order No. PSG96-0735-CFO- 
EI (June 4,1996). FPL witness Deaton agreed that fuel is a very volatile commodity. (TI., VOL 32, p. 4298). 
”Tr., vol. 11, p. 2989. 

I’ OrderNo. PSC-09-0413-PCO-EI. 
Rate Case Order at 178. 
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see a much larger percentage increase in their overall rates than other customer classes if this 

error is not corrected. The Commission should employ procedures in ratemaking which result in 

consistency and fairness for all customers. 

Second, in the last Gulf Power rate case, no customer class received a base rate increase 

more than 1.4 times the system average base rate increase?' In stark contrast, as illustrated in 

this motion, application of the 1.5 times policy in this case has the effect of imposing larger 

increases on certain classes in contradiction of the purpose of the policy. Where it is the 

Commission's intent to restrain any increase to 1.5% of the system average (in this case 1.2%):' 

no class should receive a 6.8% increase, such as that allocated to the CILC-1T class?2 Such a 

disproportionate increase obviates the underpinnings of the policy the Commission wishes to 

promote. 

IV. CONCLUSION 

Wherefore, the Commission should reconsider its decision and apply its 1.5 times system 

average policy to the base revenue increase only. 

lo See, Order No. PSC-02-0787-FOF-COL in Docket No. 010949-EI at 108. Gulf received a 15.2% base rate 
increase. No class received a base rate decrease and the largest base rate increase was 20.6%, which was 1.36 times 
the system average. 
" See Rate Case Order at 193. 
" In In re: Request for rate increase by Gulfpower Company, Docket No. 010949-EI, Order No. PSC-02-0787- 
FOF-EI, p. 108, Gulf received a 15.2% base rate increase. The highest base rate heme authorkd for any class in 
the Gulf case was 20.6%, which is 1.36 timea the system average. 
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sl Vicki Gordon Kaufinan 

Vicki Gordon Kaufinan 
Jon C.  Moyle, Jr. 
Keefe, Anchors, Gordon & Moyle, PA 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
(850) 681-3828 (Voice) 
(850) 681-8788 (Facsimile) 
vkaufhan@kagmlaw.com 
jmovle@kagmlaw. com 

John W. McWhirter, Jr. 
P.O. Box 3350 

(813) 505-8055 (Voice) 
(813) 221-1854 (Facsimile) 
jmcwhirter@mac-law.com 

Attorneys for Florida Industrial Power Users Group 

Tampa, FL 33601-3350 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Florida Industrial 

Power Users Group's Motion for Reconsideration of Order No. PSC-10-0153-FOF-E1 was 

served via Electronic Mail and First Class United States Mail this 1'' day of April, 2010, to the 

following: 

Lisa Bennett, Theresa Farley Walsh 
Anna Williams, Jean Hartman, Martha Brown 
FPSC Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
1benne~mc.state.fl.us 
tfwalsh@sc.state.fl.us 
anwillia&sc.state.fl.us 
jhartman@,usc.state.fl.us 
mbrown@osc.state.fl.us 

J.R Kelly/Joseph McGlothlin 
Office of Public Counsel 
11 1 West Madison Street 
Room 812 
Tallahassee, Florida 32399 
mcdothlin.ioseph@leg.state.fl.us 

Robert Scheffel WrighVJohn T. LaVia, 111 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 
swright@vvlaw.net 

Brian P. Armstrong/Marlene K. Stem 
City of South Daytona 
c/o Nabors Law Firm 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
barmstrong@,ngnlaw.com 

Barry Richard 
Greenberg Traurig, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
richardb@&tlaw.com 

K. Wiseman 
Andrews Kurth LLP 
1350 I Street NW 
Suite 1100 
Washington, DC 20005 
kwiseman(iiandrewskurth.com 

Wade Litchfield 
Florida Power & Light Company 
215 South Monroe Street 
Suite 810 

Wade litchfield@.ful.com 

John T. Butler 
Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, FL 33408-0420 
John.Butlefi,,.fol.com 

D. Marcus Braswell, Jr., Esq. 
Robert A. Sugarman 
I.B.E.W. System Council U-4 
c/o Sugarman Law Firm 
100 Miracle Mile 
Suite 300 
Coral Gables, FL 33134 
MBraswell@sugaransusskind.com 
sugarman@suearmansusskind.com 

Bill McColldCecilia Bradley 
The Capitol - PLOl 

Cecilia.bradlev(i2m~ oridalegal.com 

tall ah as^^, FL 32301-1859 

tall ah as^^, FL 32399-1050 
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Stephanie Alexander 
Tripp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 
sda@,triuuscott.com 

Tamela Ivey Perdue, Esq. 
Associated Industries of Florida 
516 North Adams Street 
Tallahassee, FL 32301 
@erdue@aif.com 

Captain Shayla L. McNeill 
AFLOA/JACGULT 
AFCESA 
139 Barnes Drive, Suite1 
Tyndall Air Force Base, FL 32403 
Shavla.rncneill@tvndall.afmil 

Mary Smallwood, Esq. 
Ruden, McClosky, Smith, Schuster 

215 South Monroe Street 
Suite 815 
Tallahassee, FL 32301 
Marv.Srnallwood@Ruden.com 

& Russell, P.A. 

sNicki Gordon Kaufinan 
Vicki Gordon Kaufinan 
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