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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for Approval of Special ) 
Gas Transportation Service Agreement ) 
with Florida City Gas by Miami-Dade ) Docket No. 090539-GU 
County through Miami-Dade Water and ) 
Sewer Department 1 Filed: April 16,2010 

JURISDICTIONAL BRIEF OF 
FLORIDA CITY GAS 

Florida City Gas (“FCG” or “Company”), by and through its undersigned counsel. 

hereby tiles this brief in support of the jurisdiction of the Florida Public Service 

Commission (“Commission” or ‘.PSC”) in the above-captioned Petition of Miami-Dade 

County, through the Miami-Dade Water and Sewer Department (“MDWASD”), to tind 

that the Commission not only has the jurisdiction and authority to approve or disapprove 

the contract service arrangement (“CSA”) at issue in this matter, but to also find that the 

Commission has the exclusive duty to regulate such matters, and pursuant to such 

superior authority the Commission should deny the CSA at issue in this docket. In  

furtherance of such jurisdictional authority, FCG states as follows: 

1. INTRODUCTION 

The real issue inherent in the jurisdictional question presently before the 

Commission is who controls FCG rates -this Commission or Miami-Dade County. As 

is discussed more fully below, while FCG may negotiate contractual service 

arrangements with certain customers, those rates cthuays renlain subject to the ratemaking 

requirements of Chapter 366, Florida Statutes, and this Commission’s exclusive 

jurisdiction to review and approve such rates. Negotiated CSA rates that fail to meet the 

minimal requirements of the Commission’s rules, orders, and statutes are not enforceable, 



and the Florida Legislature has granted this Commission the e x c h i v e  and superior 

jurisdiction to make such determinations subject only to judicial review by the Florida 

Supreme Court. 

The present cause began in June 2008, when the Company negotiated terms for a 

new special gas transportation CSA with MDWASD. The Natural Gas Transportation 

Agreement between the Company and MDWASD. dated August 28,2008 (“2008 CSA”) 

contained similar terms to the 1998 Special Gas Transportation Agreement negotiated by 

the Company’s predecessor owners and MDWASD (“1998 CSA”).’ Generally, the 2008 

CSA, like the 1998 CSA, provided that FCG would transport natural gas to MDWASD’s 

facilities at rates that are significantly below the otherwise applicable tariff rate. 

It does not appear that the predecessor to the Company submitted the 1998 CSA 

to the Coinmission for approval, or that any order of the Commission was issued 

specifically approving the 1998 CSA. However, the impact of the 1998 contract on 

FCG’s general body of ratepayers was subject to annual reviews under FCG‘s 

Competitive Rate Adjustment (“CRA”) review, in addition to the Company’s 2003 Rate 

Case? In its annual CRA filings during the term of the 1998 CSA, FCG provided the 

CRA recovery information for the I998 CSA.3 

Notwithstanding the absence of any specific approval of the 1998 CSA by this 

Commission. one significant difference between the 1998 CSA and the 2008 CSA was a 

requirement that the 2008 CSA not become effective until approved by the Commission.‘ 

’ Petition. Exhibit A (1998 CSA): Exhibit C (2008 CSA) 

No. PSC-04-0240 (Mar. 3,2004) (Consummeting Order). 
The final rate case decision is reflected in Order No. PSC-04-01211 (Feb. 9,1004) (PAA Order) and Order 

FCG‘s Response to StafFs Data Request No. 1.72, Confidential Attachment 2. 
The current ownership and management of the Company cannot speak for the reasoning underlying the 

decision of prior ownership and management Io not file the 1998 CSA with the Commission. However. it 
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Another difference between the two documents is that the 2008 CSA also provided that if 

the 2008 CSA was not approved by the Commission within 180 days from the date it was 

entered, the parties either would renegotiate or terminale the CSA. Finally, the 2008 

CSA stated that it was being executed pursuant lo the Company’s authority in its Contract 

Demand Service Rate Schedule (“KDS”) to enter into special contracts “to attach 

incremental load to its system by providing the Company with the flexibility to negotiate 

individual service agreements with Customers taking into account competitive and 

economic market conditions and system growth opport~nities.”~ Article I of the 2008 

CSA states. in pertinent part: 

Subject to all other provisions, conditions, and limitations hereof, titis 
Agreement shall become efjective as of the date that tire Comnrission 
approves and makes firis Agreement effective (ihe “Effeeiive Date’?), and 
shall continue in full force and effect until ten years from the Effective 
Date, at which time the Agreement shall terminate (hereinafter. the 
“Term”). . . . If flae Agreement is not approved and made effective by the 
Commission subject to terms and conditions satisfactory to the Parffes 
within one Iiundred eighty (180) days from the date this Agreement is 
entered into by the Parties, this Agreement shall not become efjective, 
and the parties will continue to negotiate a new agreement, pursuani to 
the First Aniendment to Nntural Gns Transportation Service Agreement 
Between Florida City Gos and Miami-Dade County (the ‘%mendment3~), 
unless one of the parties eleets to terniinnte the Amendmenf, as provided 
in the Amendmenf through written notice.6 

In addition, the parties executed a First Amendment to the 1998 CSA 

(“Amendment”), which purported lo extend the Term of the 1998 CSA while the parties 

was clear to the present management of the Company that the 2008 CSA needed lo be filed and approved, 
and hence the specific language to that effect in the contract. ’ FCG Tariff. CONTRACT DEMAND SERVICE (KDS), Original Sheet 49. 
e Pelition, Exhibit C, Article 1. p. 2 (emphasis added). MDWASD contends, in its Petition, that it 
“reluctantly agreed to add the term to the 200.3 Agreement because FCG insisted that approval was 
necessary and assured MDWASD thnt there would be no problems with the Commission process and 
approval.” 
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negotiated and finalized the 2008 CSA and obtained the PSC’s approval. 

Amendment states. in pertinent part: 

The 

The parties are currently negotiating a renewal of the Agreement (the 
“New Contract”). Pursuant io tlie terms of the New Contract, such 
contract shall no1 become eflective until the date ilia! tlre Florida Public 
Service Commission  ommis mission'^ approves nnd ntnkes ihe New 
Contract effective (tlre “Effective Date’l. Furtlter, if the New Contract 
is not approved and made effective by the Commissiou subject to terms 
and conditions satisfactory to tlie parties within one hrrndred eighty 
(180) days from the date the New Contract is entered into by tlie parties, 
tlre New Contract shall not become effective.’ 

The Board of County Commissioners of Miami-Dade County, Florida, 

subsequently passed Resolution Number R-1105-08, ratifying the 2008 CSA 

(”Resolution”). The Resolution states: 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF 

FLORIDA, that his Board hereby ratifies the County Mayor’s action of the 
execution, by the Mayor or his designee, of a Natural Gas Transportation 
Service Agreement between Florida City Gas and Miami-Dade County 
and to exercise the cancellation and renewal provisions contained therein, 
subject to approval by the Public Service Commission.’ 

On or about November 13, 2008, FCG filed its Petition for Approval of Special 

Gas Transportation Agreement (hereinafter, the “CSA Petition”), requesting that the 

Commission accept jurisdiction and approve the 2008 CSA! Although MDWASD was 

not named a party in the proceeding and formally served with the CSA Petition, the filing 

was a matter of public record, and MDWASD was provided notice of and copies of the 

CSA Petition informally by FCG. MDWASD did not file to intervene in the docket even 

though it had the right to do so 

COUNTY COMMISSIONERS OF MIAMI-DADE COUNTY, 

Petition, Exhibit D (emphasis added). 
Petition, Exhibit E (emphasis added). 
Docket No. 080672-GU. See dso. Petition. Exhibit F. 

7 ’ 
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At the time the Company executed the 2008 CSA, and at the time it submitted the 

2008 CSA to the Commission for its approval, the Company believed that the 2008 CSA 

cornplied with all applicable law, including all Commission-required regulations 

regarding contract service rates and that approval of the 2008 CSA would not have any 

adverse impact on the general body of ratepayers. 

In subsequent communications with the Commission Staff, the Company learned 

that the Conunission Staffs analysis had determined that the rates in the 2008 CSA did 

not coinply with the KDS tariff requirement that such rates “shall not be set lower than 

the incremental cost the Company incurs to serve the Customer.” Upon further 

consideration, the Company reevaluated the rates in the 2008 CSA and agreed that the 

proposed rates would not comply with the applicable regulatory requirements. During 

this time, the Company held a meeting with MDWASD officials to review the 

Commission Staffs analysis and to inform them that the 2008 CSA did not comply with 

the KDS tariff requirements. During this meeting, the Company informed MDWASD of 

its intention to withdraw the CSA Petition. FCG subsequently withdrew its CSA Petition 

by a voluntary dismissal on Febniary 17, 2009, and the Commission administratively 

closed the docket.” 

The problems with the 2008 CSA rates unquestionably placed FCG in a difficult 

position with both the Coinmission and its customer, with MDWASD facing an increase 

to a rate that the parties had negotiated in good faith. Desirous of maintaining 

MDWASD as a customer, and to otherwise meet the intent of the 2008 CSA, FCG 

attempted to negotiate a successor agreement that would meet the statutory and tariff 

requirements for a rate that was not “lower than the incremental cost.” After attempting 

ID Docket No. 080672-GU. Staff Memorandum (Feb. 25,2009). 
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in good faith to negotiate a successor agreement for several months, it was clear rrom 

MDWASD's position that a successor agreement was not going to be obtained. In view 

of the Company's regulatory obligations and its commitment to ensure equitable service 

to its general body of ratepayers, FCC was compelled to bring its service to MDWASD 

into compliance with applicable law by terminating the 2008 CSA and to begin charging 

MDWASD the otherwise applicable tariff rate. By letter dated June 22, 2009, FCG 

terminated the 2008 Amendment to the 1998 CSA, and effective August 1, 2009, FCG 

began to charge MDWASD the GS 1,250k tariff rate. 

Ten months after FCG withdrew the 2008 CSA from Commission consideration, 

and more than five months after FCG terminated the 2008 Amendment to the 1998 CSA. 

on December 14, 2009. MDWASD filed its Petition for Approval of Special Gas 

Transportation Service Agreement with Florida City Gas that initiated the present docket. 

In its Petition, MDWASD requests that the Coinnussion either ( I )  recognize that the 

2008 CSA is not subject to the Commission's regulatory jurisdiction, or (2) approve the 

terms of the 2008 CSA. With the Commission Staffs concurrence, the parties have 

agreed to bifurcate this proceeding and brief the issue of Commission jurisdiction first, 

with the scope of any subsequent proceedings to be based upon the jurisdictional 

determination. As is argued below, the 2008 CSA is subject to the Commission's 

exclusive jurisdiction and superior authority, and the Commission must exercise such 

jurisdiction over the Conipany's tariff and any contract service arrangements." 

" While FCG believes the Commission has jurisdiction to consider the 2008 CSA, FCG reserves all of its 
defenses to ihis matter, including, but not limited to, the following: the 2008 CSA is void and of no effect 
because the 2008 Agreement was not approved and made effeclive by the Commission within 180 days 
from the date the parties entered into the Agreement, as required by Article I of the 2008 CSA; gas 
transportation service at the rate MDWASD desires is no1 adequately supported by Company cost data nor 
supported by data provided by MDWASD, the prospective and retroactive relief that MDWASD seeks 
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11. ARGUMENT 

To accept MDWASD’s argument that this Conlmission is without jurisdiction to 

consider the 2008 CSA, this Conmission would need to: (a) ignore the Florida 

Legislature’s broad and well-established grant of jurisdiction in its general law, 

specifically Chapter 366, Florida Statutes; (b) ignore decades of Florida Supreme Court 

precedent that holds that the Commission has exclusive jurisdiction over public utilities; 

(c) ignore its exclusive jurisdiction with respect to rates and charges under Section 

366.06(1), Florida Statutes; (d) ignore clear and unambiguous provisions of the Florida 

Constitution and the Miami-Dade County Home Rule Charter and Amendment that 

recognize and provide for Commission jurisdiction over Miami-Dade County; (e) elevate 

an exemption found in Rule 25-9.034( I), Florida Administrative Code, for 

“municipalities,” when that exemption may be in excess of the Conunission‘s statutory 

authority, and when Miami-Dade County executed the 2008 CSA as a county, as opposed 

to a municipality; and (0 ignore the clear language of the 2008 CSA, the First 

Amendment to the 1998 CSA, and Resolution Number R-1105-08, all of which state that 

the 2008 CSA is subject to approval by this Commission. In other words, at multiple 

levels, from the Florida Legislature to this Commission; and from the Florida 

Constitution, to the general law found in the Florida Statutes, to the Miami-Dade Home 

Rule Amendment and Charter, this Commission’s jurisdiction with respect to rates, 

terms, and conditions of a public utility’s service to its customers is exclusive and 

superior to any other agency, county, and municipality in Florida. As is discussed more 

~~ ~ 

from a lawful, Commission-approved tariffed rate is without legal foundation; and tlie Commission should 
specifically disapprove the 2008 CSA. 
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fully below, it is clear that only this Commission has the authority to consider and 

approve or disapprove the 2008 CSA. 

A. THE COMMISSION’S EXCLUSIVE JURJSDICTION OVER 
RATES AND SPECIAL SERVICE CONTRACTS 

IS WELL ESTABLISHED LAW. 

1. The PSC’s Exclusive Grant of Authority in Ratemaking is 
Superior to Any Counhr or Municinalitv Authoritv. 

FCG is an investor-owned natural gas utility company subject to the regulatory 

jurisdiction of Chapter 366, Florida Statutes. The Florida Legislature, in Section 366.01, 

Florida Statutes, has enumerated the general jurisdiction of the Commission with respect 

to such public utilities: “The regulation of public utilities as defined herein . . . shall be 

deemed to be an exercise of the police power of the state for the proteclion of the public 

welfare and all the provisions hereof shall be liberally construed for that purpose.” 

The PSC’s exclusive authority with respect to the rates and charges of public 

utilities is not only extensive but it is complete: 

In addition to its existing functions, the commission shall have jurisdiction 
to regulate and supervise each public utility with respect to its rates and 
service; . . . The jicrisdictioii cotrjerred upon the conimission shall be 
wclicsive and superior to that of all other boards, agencies, political 
subdivisions, mrinicipalifies, towns, villages, or counties, and, in case of 
conflict therewith, all lawful acts, orders, rules, and regulations of the 
commission shall in each instance prevail. 

Section 366.04(1), Florida Statutes (emphasis added). The fact that the Legislature has 

granted such exclusive jurisdiction over rates and charges, and declared such authority to 

be “superior” and not concurrent to that of “municipalities, towns, villages, or counties” 

should be sufficient by itself as to resolve the instant jurisdictional question in favor of 

this Commission’s authority to address the relationship between FCG and MDWASD, 

whether by contract or tariff. Indeed, such exclusive jurisdiction has been repeatedly 
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recognized by our Florida Supreme Court as to require the immediate termination of 

circuit court proceedings, even in those instances where there is only a colorable claim of 

Commission jurisdiction. See Floridu Public Service Comni 51 n v. Rryson, 569 So. 2d 

1253. 1255 (Fla. 1990). See also, Public Service Comm’n v. Fidler, 551 So. 2d 1210 

(Fla. 1989). 

To the extent there is any question regarding the full meaning of this grant of 

exclusive jurisdiction with respect to the authority of municipalities and counties, the 

Florida Supreme Court has specifically addressed this question as well and found that the 

exclusive and superior authority in all public utility rate matters lies only with the 

Conmiission. In Florida Power C o p  v. Seminole Coimfy.’2 the immediate issue was 

county and city ordinances that required Florida Power Corp to relocate certain power 

lines underground. While there was no issue regarding the utility’s obligation to relocate 

existing aerial power lines due to a road widening project, the county and city 

requirements that such relocation be to underground lines imposed an additional 

$1,250.000 cost on the utility, and ultimately its ratepayers. Both the county and city 

relied upon their constitutional grants of‘ authority under Article VIII, sections l(g) and 

2(b), respectively, as well as their home rule powers under section 125.01(3)(a)-(b) and 

chapter 166, Florida Statutes.’3 respectively, for authority to require Florida Power Corp 

by ordinance to move the lines underground and their refusal to pay the additional costs 

of such a requirement. 

’’ 579 So. 7d 105 (Fla. 1991) (hereinafter, “FPC‘). ’’ As is more fully discussed in the Section B of this brief, the constitutional and statutory home rule 
provisions relied upon by Seminole County and the City of Lake Mary are coinparnble to those powers 
relied upon by MDWASD in the present case. 
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The Court dismissed the attempt o f  the county and municipality to relocate such 

lines underground. The Court recognized that an obligation to place power lines 

underground “clearly affects its rates if not its service’’ and that the cost to convert such 

overheard lines to underground “will necessarily be reflected in the rates of its 

custoiners.”l4 As such, “the jurisdiction of the Public Service Commission to regulated 

rates and services of public utilities preempts the authority of the city and county to 

require FPC to place its lines underground.”” Moreover, the Court found that “both the 

constitution and statutes recognized that cities and counties have no authority to act in 

areas that he legislature has preempted.’6 

The grant of exclusive authority m a n s  that this Commission fully and completely 

regulates the rates, terms, and conditions by which FCG provides transportation service 

to MDWASD. As a matter of fundamental law, this Commission should find that it, and 

only it, has the exclusive and superior authority to address the provision of natural gas 

transportation service by FCG, a regulated public utility, and MDWASD. 

2. 

The PSC’s exclusive jurisdiction with respect to rates and charges extends to all 

All Rates At All Times are Subiect to Commission Amroval. 

rates and charges of the utility, regardless of the jurisdictional status ofthe 2008 CSA. 

Section 566.06( l), Florida Statutes, provides that “[a] public utility shall not, 

directly or indirectly, charge or receive any rate not on file with the commission for the 

particular class of service involved . . . .” The plain meaning of this obligation is 

unambiguous - FCG must only charge a rate that is filed and approved by the 

FPC. 579 So. Zd ai 107. !d 

Is Id. 
I6 See id. 

10 



Convnission. As the Florida Supreme Court recognized in the FP C case, anything that 

inipac& rates becomes subject to the PSC's exclusive jurisdiction. 

The filing and approval of rates occurs through the tariff process, with rate 

changes usually effectuated through a rate case. The implementation of section 366.06( I )  

is accomplished through the Commission's Rule 25-9.001, et. seq., Florida 

Administrative Code, which controls the general filing and approval process for tariffs. 

While tariffs are the general rule, the Commission has recognized that in certain 

instances public utilities should be afforded some flexibility in obtaining or retaining 

certain large volume customers, as any rate over incremental cost will generally benefit 

the general body of ratepayers. To provide such authority, the PSC has promulgated Rule 

25-9.034( 1 ), Florida Administrative Code, which provides as follows: 

Wherever a special contract is entered into by a utility for the sale of its 
product or services in a nianner or subject to the provisions not 
specifically covered by its filed regulations and standard approved rate 
schedules, such contract must be approved by the Commission prior to its 
execution. Accompanying each contract shall be completed and detailed 
justification for the deviation from the utility's filed regulations and 
standard approved rate schedules. If such special contracts are approved 
by the Commission, a conformed copy of the contract shall be placed on 
file with the Commission before its effective date. The provisions of this 
rule shall not apply to contracts or agreements governing the sale or 
interchange of commodity or product by or between a public utility and a 
niunicipality or R.E.A. cooperative, but shall otherwise have application. 

Fundamentally, and consistent with the general statutory frrsunework, this Rule provides 

that any such special contracts must be filed with and approved by the Commission." 

The 2008 CSA recognized both the imperative to file the CSA as well as the tariff basis 

for the Company's ability to enter into such contracts. Article 11 of the 2008 CSA states 

The application ofthe niunicipality or R.E.A. cooperative exception is more fully discussed in Section B n 

below. 
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that the parties “confirm that Customer [MDWASD] qualifies for the Contract Demand 

Service Rate Schedule,” The company’s Contract Demand Service Rate Schedule 

(“KDS”) is set forth at Sheets 49 to 51 of its tariff. The KDS schedule does not 

enumerate a requirement for such contracts to be approved. But whether the Company 

enters into a contract with MDWASD pursuant to the KDS schedule or some other 

schedule. Section 1 of the Company’s lariff, at Sheet 8, states that the company’s tariff is 

”supplcniental” to the Commission’s rules and regulations, and that where there is a 

contradiction between the tariff and the Conimission’s rules and regulations, that the 

Commission’s rules and regulations shall prevail. These requirements for filing ensure 

that the public has access to the rates, terms, and conditions of regulated utility service. 

Rule 25-9.003, Florida Administrative Code. 

The paramount importance of filing such contract service arrangenients was 

previously addressed in the Chessopcrrkc Ufililies Order” of this Commission in 2006. In 

approving Chesapeake’s gas transportation agreement with Polk Power Partners, this 

Commission analyzed thc utility’s cost of service calculations to ensure that the proposed 

rates covered Chesapeake’s cost of service to Polk Power. In  approving the contract and 

rejecting a show cause proceeding, the Commission extensively discussed the important 

legal and public policy rationale for a public utility obtaining Commission approval of a 

special contract “prior to the rxecutioii of the special contract, not promptly thereafter.” 

’’ Order No. PSC-06-0143, Docket No. 050835-GU. In re: Petition for Approval of Amendment No. 2 io 
gas transportation agreement (special conkact). master gas mansportation service agreement, delivery point 
lease agreenieiit and letter agreement: CFG Transportation Aggregation Service between Florida Division 
of Chesapeake Utilities Corporation and Polk Power Partners. L.P. (Feb. 27, 2006) (Thesapeuke Urilifies 
Order”). ’” Order No. PSC-06-0143-PAA-GU, at 15 Docket No. 050835-GU (Feb. 27.2006). 
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While MDWASD now chooses to contest the Commission’s jurisdiction with 

respect to contract service arrangements, MDWASD acknowledged this Commission’s 

jurisdiction over the 2008 CSA when it executed the 2008 CSA and the First Amendment 

to the 1998 CSA. Further, in  Resolution Number R-1105-08, the Board of County 

Commissioners of Miami-Dade County, Florida, acknowledged that the 2008 CSA was 

subject to approval by the Conunission. Thus, in addition to the strong presumption in 

favor of Commission jurisdiction, MDWASD has acknowledged and assented to such 

jurisdiction though its prior actions in this matter. 

Even if there is a situation in which the Commission might find that it does not 

have the authority to require the filing of the 2008 CSA, the Commission shall retain the 

absolute and ultimale authority to control any rates that FCG might charge MDWASD. 

First, there is nothing in chapter 366 that exempts any public utility’s rates from 

Commission authority. Indeed. the statutory directive in Section 366.04, that “the 

comniissioii shall have jurisdiction to regulate and supervise each public utility with 

respect to its rates and services” is without exception. 

Second, Section 366.06(1) provides, “A public utility shall not, directly or 

indirectly, charge or receive any rate not on file with the commission for the particular 

class of service involved, and no change shall be made i n  any schedule.” The statute then 

enumerates an extensive procedure for approving new rates and changing existing rates. 

Thus, any rate charged by FCG to MDWASD is fully and completely subject to the 

Commission’s plenary control. 

Third, the Florida Supreme Court has held that “contracts with public utilities are 

made subject to the reserved authority of the state, under the police power of express 
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statutory or constitutional authority, to modify the contract in the interest of the public 

welfare without unconstitutional impairment of contracts.”2a In this case the PSC ordered 

the utility to increase the service availability charges to a developer notwithstanding the 

prior contract rate that had been entered into pursuant to the utility‘s tariff. Thus. 

independent of any contracting authority of the parties and regardless whether the 

contract is filed or not, the PSC retains the complete authority to change the rates in such 

a contract irrespective of the usual contract law to the contrary. 

Finally, the exception to the rule MDWASD relies upon may not have a sufficient 

statutory basis as to be legally effective. The municipalities and R.E.A. cooperative 

language in the final sentence of Rule 25-9.034(1) purports to carve out an exception to 

the filing of contract service arrangements with the Commission. Howevcr, the statutory 

basis for this rule is Section 366.05(1), which grants to the PSC the authority to 

“prescribe fair and reasonable rates and charges,” to require repairs and other 

improvements to a utility’s operations. to fix the compensation of examiners and other 

employees necessary to carry out its duties, and to adopt rules “to implement and enforce 

the provisions of this chapter.” The law is well settled that the general authority to adopt 

rules is limited to the promulgation of rules on specific maners delegated to the agency.” 

’’ Miller & Sons v. Howkim, 373 So. 2d 913. 914 (Fla. 1979). 
I ’  Section 120.5?(8) provides: “A grant of rulemalting authority is necessary but not sufficient to allow an 
agency to adopt a rule: a specific law IO be implemented is also required. An agency may adopt only rules 
that implement or interpret the specific powers and duties yranled by the enabling statute. No agency shall 
have authority to adopt a rule only because it is reasonably related to the purpose of the enabling legislation 
and is not arbitrary and capricious or is within the agency’s class OF powers and duties. nor shall an agency 
havc the authority Io implement siatutory provisions setting forth general legislative intent or policy. 
Statutory language granting rulemElking authority or generally describing the powers and functions of an 
agency shall be construed to extend no further than implementing or interpreting the specific powers and 
duties conferred by the enabling stalute.” Sourhives1 Flu. Warer Mgmr. Dh1. v. Save rhe Manaree Club. 
Inc., 773 So. 2d 594 (Fla. 1 DCA 2000) (interpreting the 1999 amendments to the Adminismtive 
Procedure Act with regards to agency rulemaking authority to require that the authority to adopl an 
administrative rule be based on an explicit power or duty identified in the enabling statute): see also 
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Thus, the grant of authority to promulgate rules standing alone does not grant the PSC the 

authority to create exemptions to the requirement to charge only rates filed and approved 

by the PSC. As far as the remainder of this section, on its face there does not appear to 

be any statutory authority that would authorize the PSC to create an exemption to the 

obligation to file and approve rates. Contrast the language in Chapter 366 with Section 

364.337(2), which grants the PSC the authority, upon petition, “for a waiver of some or 

all of the requirements of this chapter. except ss. 364.16, 364.336. and subsections (1) 

and (5)” and Section 364.3375(1), which provides, “In granting such certificate the 

commission. if it finds that the action is consistent with the public interest, may exempt a 

pay telephone provider from some or all of the requirements of this chapter.”. To the 

extent this case turns solely on the exception language in Rule 25-9.034(1), FCG 

respectfiilly suggests that there may not be sufficient statutory authority for such an 

exception, which is the sole basis if MDWASD’s argument that the Commission lacks 

the jurisdiction to approve the CSA. 

In the final analysis, irrespective whether the 2008 CSA is filed or not with the 

Commission, the Conunission retains the fiill and complete authority to control all rates 

of a public utility, including FCG. Such control is necessary in the public interest in 

order to ensure that rates are “fair and reasonable” for all customers. 

Usheyack v. Garcia. 814 So. 2d 4 (Fla. 2001) (approving Sourhwesr Flu. Wnrer Mgmr. Disc v. Save rhe 
Manatee Club. Inc. construction of revised 120.52(8), and holding the PSC‘s disconnect authority rule \vas 
directly and specifically related to the nuthority granted it under section 364.19). 



E. MDWASD IS NOT ENTITLED TO AN EXEMPTION FROM 
COMMISSION JURISDICTION. 

1. The Miami-Dade County Home Rule Charter and Amendment, as 
well as General Law. Exnresslv Provide for Commission Jurisdiction. 

Regardless of the municipality powers possessed by Miami-Dade County as 

exercised by or through its water and sewer department, MDWASD may not take 

advantage of the exemption contained in Rule 25-9.034(1), Florida Administrative Code, 

which provides that Commission approval of special contracts do not apply "to contracts 

or agreements governing the sale or interchange of commodity or product by or between 

a public utility and a municipality or R.E.A. cooperative . . . ." MDWASD's authority as 

a "municipality" is not unlimited, and is subject to the operation of general law and this 

Commission's exclusive and superior jurisdiction with respect to public utilities and their 

rates. 

MDWASD relies on Article VII, Section 6(Q. of the Florida Constitution of 1968, 

which states "[tlo the extent not inconsistent with the powers of existing municipalities or 

general law, the Metropolitan Government of Dade County may exercise all the powers 

conferred now or hereafter by general law upon municipalities." MDWASD has also 

cited Section 1.01A.21 of the Miami-Dade County Home Rule Charter for the same 

proposition. Finally, MDWASD cites Section 2-340 of the Code of Miami-Dade County, 

arguing that it is the policy of Miami-Dade County to establish, own and operate a 

countywide sanitary sewage collection and disposal system and water supply, treatment 

and distribution system. MDWASD's contention is that these provisions provide 

unchecked authority for it to be treated as a municipality under Rule 25-9.034(1)'s 
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exemption for municipalities, and that the 2008 CSA thus does not need to be approved 

by the Commission. 

Contrary to MDWASD’s arguments, neither Article VIII, Section 6(Q, of the 

Florida Constitution, nor Section 1 .OIA.2 1, of the Miami-Dade County Home Rule 

Charter, provide a basis for the application of the Rule’s exemption to MDWASD. In 

fact. additional provisions in Article VIII, Section 6 ,  Florida Constitution, as well as the 

Miami-Dade Home Rule Charter, indicate that Miami-Dade County’s authority is subject 

to the jurisdiction of the Commission, and that such jurisdiction in these limited 

circumstances does not permit MDWASD to rely upon the inunicipality exemption 

created by Rule by this Commission. 

The Miami-Dade Home Rule Charter was established pursuant to the Dade 

County Home Rule Amendment, Article VIII, Section 1 I ,  Florida Constitution of 1885, 

preserved by Article VIII. Section 6(e),  Florida Constitution af 1968. Article VIII, 

Section 6(e) states: 

Article VIII, Sections 9, 10, 11 and 24 of the Constitution of 1885, as 
amended, shall remain in full force and effect as to each county affected, 
as if this article had not been adopted, until that county shall expressly 
adopt a charter or home rule plan pursuant to this article. All provisions of 
the Metropolitan Dade County Home Rule Charter, heretofore or hereafter 
adopted by the electors of Dade County pursuant to Article VIII, Section 
1 1 ,  OF the Constitution of 1885, as amended, shall be valid, and any 
amendments to such charter shall be valid; provided that the said 
provisions of such charter and the said amendments thereto are authorized 
under said Article VIII, Section I :  of the Constitution of 1885, as 
amended. 

(internal footnotes omitted). 

Thus, Article VIII, Section 6(e) of the 1968 (and current) version of the Florida 

Constitution protects and incorporates the former Article VIII, Section 11 of the Florida 
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Constitution of 1885. In fact, Article VII1, Section 11 ofthe Florida Constitution of 1885 

is included in footnote 3 to Article VIII, Section 6. Article VIII, Section 1 l(7) of the 

Florida Constitution of 1885 creates an overriding constitutional requirement for 

Coinmission jurisdiction: 

Nothing in this section shall be construcd to limit or restrict the power and 
jurisdiction of the Railroad and Public Utilities Commission or of any 
other state agency, bureau or commission now or hereafter provided for in 
this Constitution or by general law and said state agencies, bureaus and 
commissions shall have the same powers in Dade County as shall be 
conferred upon them in other counties.22 

The effectiveness of this constitutional requirement is acknowledged and recognized by 

Section 9.06(b) of the Mianu-Dade County Home Rule Amendment and Charter, as 

amended through November 4, 2008, which states, "[n]othing in this Charter shall be 

construed to limit or restrict the power and jurisdiction of the Florida Railroad and Public 

Utilities Commission." I t  is clear that the drafters of these provisions intended that 

Miaini-Dade County be subject to the general jurisdictional power of the Commission. 

Moreover, as the Florida Supreme Court recognized in Grny v. Golden, the 

Miami-Dade Home Rule Amendment, in subsection (i), contains additional limiting 

language on Miami-Dade's home rule powers: 

[Alnd it is further declared to be the intent of the Legislature and of the 
electors of the State of Florida that the provisions of this Constitution and 
general laws which shall relate to Dade County and any other one or more 
counties of the State of Florida or to any municipality in Dade County and 
any other one or more municipalities of the State of Florida enacted 
pursuant thereto by the Legislature shall be the supreme law in Dade 
County, Florida, except as expressly provided herein and this sectiorr slid/ 
be strictly construed to mnintnin sirclt supremacy of this Constitution 
and of the Le islatirre in fl:e rnnctmerit of general Iuws pursuant to this 
Corlsritution. ip 

The Florida Public Service Coinmission is the legal successor to the Railroad and Public Utilities 
Commission. See Fla. Slat. 9 350.01 1. 
a' 89 So. Zd 785.789 (Fla. 1956) (emphasis added). 
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The Gruy court additionally concluded that the Home Rule Amendment "preserves the 

status of Dade County in state mattcrs as a political subdivision of the state, subject to the 

general law of the As has been previously discussed, the general law of Florida 

is clear that the PSC has the exclusive and superior authority with respect to the rates, 

tern=, and conditions of service by a public utility, including FCG. 

The Florida Supreme Court has specifically addressed the constitutional and home 

rule powers of municipalities and counties vis u vis the PSC in Fluridu Power Corp. v. 

Seminole County.*' In  this case, the Supreme Court rejected the arguments of a 

municipality and county that the constitutional home rule powers of each of these units of 

government permitted either of them to require a I'SC-regulated public utility to bear the 

entire cost of relocating certain power lines underground. Instead, the Supreme Court 

held that "[wlhile the authority given to cities and counties in Florida is broad. both the 

constitution and statutes recognize that cities and counties have no authority to act in 

areas that the legislature has In that case, as in the instant case, the Florida 

Constitution, the Florida Legislature, and the general laws of this state provide that this 

Commission, and only tliis Conmission, shall have the exclusive and superior authority 

to regulate public utilities. 

The law is well settled by the Florida Supreme Court that the home rule authority 

of Miami-Dade County is limited and subject to the general laws of Florida. See, e.g.. 

Merrupolitcm Dude Coitnty v. Chase Fcderul Homing Curp., 737 So. 2d 494, 504 (Ha. 

Id. a1 791. 21 

'' 579So.Zd 105 (Fla. 1991). 

I' Id. at 107. 
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1999) (“The Home Rule Amendment must be ‘strictly construed‘ to maintain such 

supremacy.”); Dade County Y. Young Democratic Club ofDade County, 104 SO. 2d 636, 

638 (Fla. 1958) (Miami-Dade electors cannot ”infring[e] on the supremacy of the Florida 

Constitution and the general laws of Florida ‘except as expressly authorized’ by specific 

grants of power given” by the Constitution relating to home rule in Dade County): Stole 

v. Dode Couniy, 142 So. 3-d 79, 85 (Fla. 1962) (same regarding powers of the Miami- 

Dade County Commission). It is clear from the Florida Constitution and the Miami-Dade 

Home Rule Amendment and Charter that the extensive powers granted to Miami-Dade 

are explicitly limited and secondary when i t  comes to those matters within the 

jurisdiction of the Commission. 

It is also very important to note that whatever municipal powers granted to 

Miami-Dade, including the authority to take advantage of exemptions that might 

otherwise apply to niunicipalities, that such powers are only effective to the extent they 

are authorized by generul l w .  “General law” is law created by stutufe, and not by rule. 

In Lawnwood Medictrl Ctr. v. Seeger, the Supreme Court stated that a general law is 

defined as a statute relating to subjects or to persons or things as a class, based upon 

proper distinctions and differences that inhere in or are peculiar or appropriate to the 

class,27 This decision is further born out by the general law of the State of Florida, as 

enunciated by the Legislature, in Chapter 366 Florida Statutes, which provides that 

Commission jurisdiction “shall be deemed an exercise of the police power of the state for 

the protection of  the public welfare and all the provisions hereof shall be liberally 

construed for that purpose.” As noted above, the Florida Supreme Court has repeatedly 

held that the Florida Constitution and general law are supreme, and the Miami-Dade 

” 990 So. 2d 503.509-10 [Fla. 2008). 



Home Rule Ainendment and Charter are to be strictly construed to respect that 

supremacy. Finally, the clear language of the Miami-Dade Home Rule Amendment and 

Charter, as found in Article V111, Section I1(7), Florida Constitution 1885 (incorporated 

by Article VII, Section 6(e), Florida Constitution 1968) and Section 9.06(b), Miami-Dade 

County Home Rule Amendment and Charter. as amended through November 4, 2008, 

provides that Miami-Dade County shall be subject to Commission jurisdiction. 

MDWASD’s attempts to interpret certain provisions of the Florida Constitution 

and the Miami-Dade Home Rule Amendment and Charter to permit i t  to be treated as a 

municipality under Rule 25-9.034(1) conflicts with general law, as well as 

overwhelming authority that the Miami-Dade Home Rule Amcndnient and Charter are 

to be strictly construed to maintain the supremacy of the Florida Constitution and 

general law. General law ovenvhelmingly provides for the exclusive and superior 

Commission jurisdiction. See Fla. Stat. Ch. 366. Finally, the clear, express provisions 

of the Florida Constitution and the Miami-Dade County Home Rule Amendment and 

Charter provide that the 2008 CSA is subject to Conunission jurisdiction. The requested 

application of the Commission’s own rule exemption for municipalities is not supported 

by any aspect of Florida law. 

2. Miami-Dade County is Not Entitled to Rule 25.9.034(1)’s Exemption 
under Article VII, Section 6(f), Florida Constitution. 

MDWASD claims that it should be considered a “municipality” for purposes of 

Rule 25-9.034(1), Florida Administrative Code, and that the 2008 CSA thus does not 

require Commission approval. MDWASD attempts to bolster this argument by relying 

on Article V11, Section 610, Florida Constitution. However, a plain reading of that 

constitutional provision, and an analysis consistent with the overwhelming precedent 
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discussed above that the Miami-Dade County Charter should be strictly construed to 

maintain the supremacy of the Florida Constitution and general law, reveals that this 

exemption should not apply to MDWASD 

Article VII, Section 6(f), Florida Constitution, provides that “[tlo the extent not 

inconsistent with the powers of existing municipalities or general Inw, the Metropolitan 

Government of Dade County may exercise all powers conferred now or hereafter by 

gerreral law upon municipalities” (emphasis added). Application of the exemption in 

Rule 25-90.34( 1) would be inconsistent with the general law regarding Commission 

jurisdiction. Le., Chapter 366. Further, the exemption is granted through a rule of the 

Florida Adniinislrative Code, which is not a general law. See. e.g., Lownwood Medical 

Or., Inc. v. Seeger, 990 So. 2d 503, 509-10 (Ha. 2008). Thus, Miami-Dade County 

should not be permitted to exercise this exemption because it is not a “power conferred . 

. . by general law upon municipalities.” For this, and all reasons argued previously, the 

Commission should exercise jurisdiction over the 2008 CSA. 

3. The Commission Should Not Construe Miami-Dade County’s Home 
Rule Amendment and Charter and Rule 25-9.034(1) to treat 
MDWASD as a “Municipality” that is Exempt from Commission 
Jurisdiction. 

I t  appears from cases (relied on by MDWASD) interpreting Miami-Dade 

County’s Home Rule Amendment and Charter that Article VIII, Section 6(f) was 

intended, at least in part, to permit Miami-Dade Count to levy and collect taxes that were 

authorized to be levied and collected by municipalities. For example. in Smr v. 

Bruuligclm, the Florida Supreme Court noted: 

One of the serious limitations under the Dade County Home Rule 
Amendment was the inequity between the taxing powers of the county in 
unincorporated areas and the taxing powers of existing municipalities. 
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The county could be called upon to provide more and more municipal type 
services in unincorporated areas, yet would have no more taxing power 
than a small rural county. In recognition of this inequity in the tax 
structure, Art. VIII, 5 6(f). must necessarily grant to the county the same 
power to levy and collect taxes as municipalities. This construction of the 
Constitution removes the existing inequity and gives the county the 
revenue necessary to meet the increasing demands for services?’ 

Similarly in Stare 1’. Dickinson, the Florida Supreme Court held: 

We construe Fla. Const. art. VIII. 5 1 l (1)  (1885). which has been carried 
forward under Article VIII, 5 6(e) of the current constitution, and the 
Home Rule Charter for Metropolitan Dade County in its present form, as 
granting Metropolitan Dade County a preeminent right, superseding the 
right of the various Dade municipalities, to determine and set whatever 
millage level is necessary for the support of the county-wide municipal 
purposes, functions and services which the County fulfills, provides or 
renders under the Charter.” 

FCG submits that it would be improper to expand the reach of Article VIII, Section 6(f),  

Florida Constitution. to include Miami-Dade County as a municipality exempt from 

Commission jurisdiction under Rule 25-9.034(1), when it appears that the intent of 

allowing Miami-Dade County to exercise municipal powers under its home rule charter 

was to pernut it to levy and collect taxes it would not otherwise be entitled to. 

MDWASD’s policy-based argument is not persuasive in this proceeding because 

Commission jurisdiction is well-established by both general law and the Miami-Dade 

County Home Rule Charter and Amendment itself. See Fla. Const. Article VII, 5 I l(7) 

(1885) (as incorporated by Fla. Const. Art. VU, 5 6(e)  (1968); Miami-Dade County 

Home Rule Amendment and Charter, (i 9.06(b) (2008). Further, Miami-Dade County 

executed the 2008 CSA as ”Miami-Dade County,” and not as a municipality, evidencing 

‘a 224 So. Zd 688,692-93 (Fla. 1969). 

’’ 730So. ?d 130(Fla. 1969). 
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an intent that MDWASD operate under the 2008 CSA as a county as opposed to a 

municipality. 

C. THE 2008 CSA IS NOT IN EFFECT BECAUSE 
THE COMMISSlON DID NOT APPROVE IT WITHIN 180 DAYS FROM 

THE DATE THE PARTIES ENTERED INTO IT. 

Although the Commission undoubtedly has jurisdiction to consider the 2008 CSA 

as discussed above. Article I of the 2008 CSA states that “[ilf the Agreement is not 

approved and made effective by the Commission subject to terms and conditions 

satisfactory to the Parties within one hundred eighty (180) days from the date this 

Agreement is entered into by the Parties, this Agreement shall not become effective . . . .” 
The parties entered into the 2008 CSA on August 28,2008, and more than 180 days have 

elapsed without Commission approval. Thus, the 2008 CSA is not in  effect?” 

MDWASD has previously contended that it was not a party to the previous 

Petition for Approval of Special Gas Transportation Agreement filed November 13, 

2008, and that FCG unilaterally withdrew the Petition. However, the Petition was a 

matter of public record, MDWASD was provided notice and copies of the Petition by 

FCG, and the rate problems were discussed with MDWASD staff.3t MDWASD did no( 

participate in that proceeding, and waited until the expiration of the 180 day time limit to 

bring the instant Petition. The June 22, 2009 letter effectively gave MDWASD 30 days’ 

’” FCG is currently billing MDAWSD tariff rates under its Rate Schedule GS-1.250k tariffrate. If there is 
no contract nnd no service under the Company’s Contract Demand Servicc Rate Schedule (“KDS”). then 
FCG is required under Section 366.06 to charge MDWASD only rates that have been approved by the 
Commission. which would be one of thc rate schedules in the tariff. 
I’ FCG verbally informed MDWASD that it had filed the November 13, 2008 Petition in Docket No. 
08067-GU shortly aRer tiling and emailed MDWASD he docket number in the proceeding on November 
16.2008. 
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notice of termination of the 2008 CSA. FCG stands by its stated position that no valid 

special contract exists because the 2008 CSA was not approved by the Cornmission 

111. CONCLUSION 

Jurisdiction in the Commission is to be liberally construed in favor of its 

exclusive and superior jurisdiction with respect to FCG as a Conmission-regulated 

public utility. There is complete authority for the Commission to exercise its jurisdiction 

over the 2008 CSA and make a determination of whether it should be approved. 

MDWASD asks this Commission to ignore this ample authority and instead misread a 

provision in Rule 25-9.034(1) to exempt it from Commission jurisdiction. Based on the 

foregoing, the Commission must exercise jurisdiction over the 2008 CSA and deny 

MDWASD's arguments for exemption. 

Respectfully submitted. this 16th 
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