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RESPONSE IN OPPOSITION
TO OBJECTIONS TO NONPARTY SUBPOENAS AND MOTION TO QUASH

The staff of the Florida Public Service Commission (“Staff”), by and through its
undersigned counsel, and pursuant to Rule 28-106.204, Florida Administrative Code, and Order
No. PSC-10-0461-PCO-TP, issued in this docket on July 19, 2010, hereby files its Response In
Opposition (“Response”) to Bellerud Communications, LLC’s, LifeConnex Telecom, LLC’s,
Triarch Marketing, Inc.’s, American Dial Tone, Inc.’s, BLC Management, LLC’s, and All
American Telecom, Inc.’s (Collectively, “ATMS”) Objections to Non-Party Subpoenas and
Motion to Quash (“Motion”) filed on July 12, 2010, and states:

1. As part of Staff’s ongoing effort to monitor Universal Service Funds being
distributed to eligible telecommunications carriers, staff reviews the Universal Service
Administrative Company’s (“USAC”) disbursement database on a monthly basis. In this process,
Staff has observed atypical monthly growth in the amount of lifeline disbursements received by
some ATMS companies. (Attachment 1).

2. Information provided to the Commussion in response to a Staff data request by the
general counsel’s office of Associated Telecommunications Management Services, LLC
(“Associated Telecommunications™) (Attachment 2) reflects that Mr. Thomas E. Biddix is the
sole owner of Associated Telecommunications and that he 1s director or manager of each ATMS

company that is the subject of a2 subpoena.




3. The ATMS companies that are the subject of a subpoena are each either
certificated by the Florida Public Service Commission (“Commission”) or have a request for
certification or eligible telecommunications carrier (“ETC”) designation pending before the
Commission.

4, Based on the atypical growth in Lifeline disbursements for some companies under
this ownership and management structure, on June 28, 2010, Staff requested that the instant
compliance investigation docket be opened to evaluate compliance with Chapter 25-24, Florida
Admnistrative Code, and applicable lifeline, eligible telecommunication carrier, and universal
service requirements.

5. Verizon Florida Inc. (“Verizon™) and BellSouth Telecommunications, Inc. d/b/a/
AT&T Flonda d/b/a AT&T Southeast (“AT&T”) are not parties tn this comphiance investigation
docket. Verizon and AT&T provide telecommunications services for resale by competitive local
exchange carriers (“CLECs”) such as the ATMS companies. On June 30, 2010, Staff served both
Verizon and AT&T with Subpoenas Duces Tecum requiring that narrowly targeted information
related to the ATMS comparnies be produced on July 19, 2010.

6. On July 12, 2010, ATMS filed its Motion.

7. As acknowledged by ATMS, the purpose Rule 1.351, FRCP, is to avoid the
premature production of documents by non-parties. Because ATMS filed its Motion prior to
production of the requested information by the non-parties, and the information will not be
produced by the non-parties prior to resolution of the Motion, a) ATMS has had an opportunity
to raise concemns regarding the subpoenas prior to production b) this is substantially the same
protection afforded by the prior notice requirement in the Rule, and thus, ¢) voiding the

subpoenas and requiring them to be refilled with a ten day notice would serve no purpose.




8. While acknowledging that the Commission has a rule providing for the
confidentiality of the information requested, ATMS argues that the subpoenaed records will
contain “'sensitive competitive information” and that the records should not be assembled by the
subpoenaed non-parties absent a compelling showing by Staff that the information is needed for
a specific and legitimate purpose. ATMS also avers that the “issuance of a subpoena is not a
blanket vehicle to request a broad and vast array of documents which are not tied in any way to
mattets at issue in a proceeding,” and relies on Check ‘N Go of Florida, Inc. v. State, 790 S0.2d
454 (Fla. 5" DCA 2001), and Rule 120.569(2)(k)(1), Florida Administrative Code, to support the
assertion that a subpoena must be “limited in scope, relevant in purpose and specific in directive,
in order not to be unduly burdensome.” ATMS concludes that the subpoenas fail this test.

9. The First District Court of Appeal has summarized the standard of review as
follows: “an agency’s investigatory subpoenas and other statutorily authorized investigative
devices are presumptively entitled to be given effect judicially ‘if the inquiry is within the
authority of the agency, the demand is not too indefinite and the information sought is reasonably
relevant.”” Florida Department of Insurance and Treasurer v. Bankers Insurance Company, 694
So.2d 70, 73 (quoting United States v. Morton Salt, 338 U.S. 632, 652 ((1950) (emphasis
supplied).

10. In the Check ‘N Go decision, relied upon by ATMS, the Fifth District Court of
Appeal considered the authority of the Florida Attorney General to issue subpoenas pursuant to
its investigative authority under the Florida RICO Act. Id at 457. The court recognized that
“[t]he limits of the production that can lawfully be sought in an investigatory subpoena cannot be
reduced to a formula. ‘[R]elevancy and adequacy or excess in the breadth of the subpoena are
matters variable in relation to the nature, purposes and scope of the inquiry’. . . Thus, each

investigatory subpoena must be evaluated on its own merits.” Check ‘N Go at 460, quoting Okla.




Press Publ'g Co. v. Walling, 327 U.S. 186, 209 (1946). In its review of the Attorney General’s
subpoenas, the court did disallow some, but not all, of the information sought. /d at 460-61 and
n.3.

11. Based on its review of the Check ‘N Go decision, Staff recedes, at this time, from
its request for non-Florida information. Also, consistent with that decision, to the extent that non-
Florida information is subsequently determined to be necessary for the investigation, Staff
reserves the right to file a subsequent subpoena for AT&T and/or Verizon to provide such
information.

12. The remainder of the subpoenaed information, is clearly within the parameters
established by applicable case law because the investigation is within the Commission’s
authority, the demand is not too indefinite, and the information sought is reasonably relevant.

a. Commission has Authority. The Commission has jurisdiction over
lifeline services pursuant to Section 364.10, Florida Statutes, and investigative authority pursuant
to e.g., Sections 350.121 and 350.123, Florida Statutes.

b. Demand is not too indefinite. The ATMS customer information is very
specific and limited to the months of January 2010, through May 2010. Information related to
Ganoco/American Dial Tone Inc.’s UNE purchases is limited to the months of October 2008
through Aprl 2009.

c. Information Is Reasonably Relevant. The Florida-specific information
that the Staff has subpoenaed is needed in order for Staff to determine whether the ATMS
companies that serve Florida lifeline customers (through resale of lifeline discounted Verizon or
AT&T service, or as an ETC with USAC reimbursement) are complying with applicable
reporting and reimbursement requirements governing those services. In order to make this

evaluation, the information requested from these non-parties is vitally necessary. This is




especially true given questions regarding the veracity of ATMS data as reflected in the observed
anomalies in USAC data and the possibility of errors in the ATMS lifeline data.! The
subpoenaed information related to UNEs is needed for Staff to determine whether
Ganoco/American Dial Tone, Inc. has complied with facilities requirements applicable to ETC
providers.
As such, the Subpoenas, when limited to Florida information, are consistent with applicable
standards.

WHEREFORE, pursuant to Rule 28-106.204, Florida Administrative Code, the staff of the
Florida Public Service Commission requests the following:

1. the Commission order that the subpoenas served on AT&T and Verizon in this
Docket are not void,

2, the Commission acknowledge Staff’s receding from the request for non-Florida
information;

3. the Commission deny the Motion to Quash; and

4. the Commission establish a date for AT&T and Verizon to provide all remaining

mformation described in the subpoenas.

CHARLES W. MURPHYS”
Senior Attorney, Office of the General Counsel

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Blvd.

Tallahassee, FL 32399-0850

(850) 413-6199

! For example, LifeConnex, Telecom, LLC’s (“LifeConnex”) has recently filed a lawsuit in Florida against its
consultant in which LifeConnex references a USAC audit of that company’s lifeline reimbursement requests and
acknowledges the “inability of [LifeConnex] to explain, justify and or substantiate the basis for USAC
Reimbursement Forms and/or payments received by [LifeConnex] from USAC.” A copy of the May 25, 2010,
Complaint filed in the Eighteenth Circuit Court for Brevard County by LifeConnex against CGM, LLC is included
as Attachment 3 of this Response.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of the foregoing RESPONSE IN OPPOSITION

TO OBJECTIONS TO NONPARTY SUBPOENAS AND MOTION TO QUASH has been filed

with the COMMISSION CLERK and that a true copy thereof has been furnished to the

following by electronic and U. S. mail this 29" day of July, 2010:

Vicki Gordon Kaufman

Keefe Anchors Gordon & Moyle, PA
118 North Gadsden Street
Tallahassee, Florida 32301

Dulaney O'Roark, III

V.P. & General Counsel, S.E. Region
5055 North Point Parkway, Floor 1
Alpharetta, GA 30022

Tracy Hatch

AT&T Florida Southeast

150 South Monroe Street, Suite 400
Tallahassee, Florida 32301

Christina B. Sutch
6095 N. Wickham Road, Suite 403
Melbourne, Florida 32940

Py S

CHARLES W. MURPH

Senior Attorney, Office

the General Counsel

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Blvd.

Tallahassee, FL 32399-0850

(850) 413-6199
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IN THE CIRCUIT COURT OF THE EIGHTEENTH
JUDICIAL CHRCUIT IN- AND FOR BREVARD
COUNTY, FLORIDA

05¢¢ 1O ¢ }
CASE 50.; , -@,&S‘G&Wﬁx

LIFECONNEX TELECOM, LLC

I/k/a SWIFTEL, LLC, a Florida limited . &
liability company, iy
Plaintiff, {%’ o g
.,%.‘ 2 = w
v (3 =2t - ]
€ B = &
CGM, LLC, 2 Georgla limited liability £ u%x_/”-ag ]
company, £ 2 m
Defendant. , X 5 &
=]
o

COMPLAINT P
Plamntifl, Lifeconnex Telecom, LLC #kfa Swiftel, LLC, a Florida timited liakrility company ["Plaingfi, by
and through its undersigned attomey sues Defendant, CGM, LLC, @ Georgia limited liability company
{*Defendant*) and siztes as foliows:
COuUNT
This is a cause of action for damages that exceed §15,000,00, exctusive of interest, costs and attomey's

fees and for equitable relief,
Plaintiff s a Florida Hmited lizbility company maintaining an office in Brevaed County, Florida,

2,

i Defendant is a Georgia limited liability company which entered into a contract or agreement within the
State of Florida which required she performance of services in Brevard Gaunty, Florida,

4, Defendant is also subject 1o the long-am Jurisdiction of the Court pursuant to §48,193, Fla, Stat. (1995)
as a result of entering into the contract within the State of Florida; doing business within the State of
Florida, soliciting business through the Internet within the State of Flarida and for breach of a-contract
which requited performance within the Siate of Florida.

5. On or about October 23, 2007, Plalntiff and Defendant entered into & contract, a copy of which is

attached as Exhiblt “A” (the “Contract”).




DOCKET NO. 100340-TP ATTACHMENT 3
FILED: JULY 29, 2010

Case 6:10-cv-01000-ACC-GJK Document 3 Filed 08/30/10 Page 2 of 5

&. Pursuani to Ihe Contract, Delendant was to provide certain data procassing, accumulation and storage
services in exchange for a fee. Part Of the services to be provided by Delendant concemed the
accumulation and processing of certain cuslumér data provided by Plaintiff ta Defendant for the purpose
of providing accounting information lo Universal Service Administrative Company [*USAC*) on behalf
of Plaintifi 1o obain reimbursement and/or refunds for qualifying customers of Plaintiff from USAC and
where applicable, provide alf necessary information to respond 10 2udits conducted by USAC for clams
for rebates and reimbursements submiited by Plaintiff 1o USAC (through Defendant).

7. Puwrsuant to the Contracy, Plaintiff deliver to Delendant all ILEC billing invuices provided by ATAT
Southwes! or Bellsomh In alectronit cata fermat to be loaded into Plaintiff’s software known as WIN
{Wholesale invoice Navigation} for submittal to USAC through Form 497 filing on behalf of Plaintiff.

B. Pursuant o the Contract, CCM agreed to return all of electronically provided customer.and HLEC billing
invalces and information and data to Plaintiff at the conclusian of the term of the Contract

9. Prior to the inception of the Contract and thereafter, representatives, agents and emgloyees of CGM
would contact Plaintlff at its offices located in Brevard County, Florida to discuss the sialus of the
Contract and the stalus for the matters set forth in the Contract, including statos of Form 497 filings with
USAC on behalf of Plaintiff. >

10. The Contract was teerninated by Plaintiff and Plaintiff requested a retum of any amd alt customer usage
information and data, incumbent local exchange carsier (ILECQ) and subscriber line use information
submitted by Plaintiff to Defendant under ihe Contract for processing and storage as sel forth in the
Contract such that Plaintiff could respond lo USAC audit andfor justily and support all requests for
rebates and reimbursements from USAC as processed by the Defendant for Plaintiff under the Contract
including Form 497 ilings.

. After termination of the Contract, USAC initiated 2n audit of alt of Plaintif's requests for
rebates/reimbursements lor customers of Plaintitf (through 457 filings) which were previously submilted
by Defendant under the Contract for Plaintifi.

12. Plaintiff has complied with all conditions precedent to the maintenance of this action or such tonditions

have been waived or modified by the Defendant,
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13 Phaintiff has obtained the services of Fallace & Larkin, L.C. 1o represent it in this action and has agreed
lo pay a reasonable fee for its services.

COUNT §

14, Plaintiff realleges the Comman Allegations as if set forth herein as Paragraph 14 of Count L.

15. CGM breached the Contracl by {3} falling 10 properly compile and calculate and file accurate USAC
Retmbursement Request forms In accordance with goveming USAC filing processes; (b) filing 1o
properly track and audit monthly USAC reimbursemems and failing 10 provide reponing on the status
of all gending LISAC reimbuisement requests; () failing to protect and store all proprietary and customer
information datz Bled and other information provided by Plaintift to Defendant for processing pursuant
to the temmns of the Conitract; and (d) failing 10 return all of Plaintifl"s proprietary information, customer
information, subscriber line informalion, ILEC subscriber daia: (d} failing to. retum att ILEC billing
invoices, in the original elecironic data formal that were delivered 10 Defendant by ATAT Southeast,
Bellsouth, LifeConnex oran Affiliated Enlity fas defined in the Contract) or by the client identified In the
applicable Services Managerment Agreement including an Afiliated Entily in complete detall; (e} failing
1o returny aH disputes and promotions that were auto-shipped or manually shipped to the ILEC by
Defendant in complete detail and all of the status correspondence received from ILEC in complete detail;
(N failing 10 retern all “497" filings sent to USAC and the supporting data, files, and documentalion to
create the 437 forrns; and (g} failing to retum all audit information and corespondence between USAC,
the CGM Client and/or COM.

16, Asa result of Defendant’s breach of the Contraci, Plaintiff suffered and continues to suffer damages
which inchude, without limitation, costs and expenses incurred to reaeatdr‘eg.enerate 2ll data and
records provided 10 Delendant under the Contract and which Delendant failed and refuses-io return;
costs, interest and penalties imposed by LISAC as a result of the inabillty of the Plaintiff 1o explain, justify
and/or substantipte the basis for USAC Reimbursement Forms andéor payments received by Plaintifi from
USAC based upon USAC Reimbursement Forms submitted bry Defendant for and on behaf of Plalariff,

and lost prolits.
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WHEREFORE, Pl;inlfﬂ, Lifecannex Telecom, LLC fhk/a Swiftel, LLC, a Florida limited liability company
demands judgement against Defendant CGM, LLC, s Georgia limited liability company for damages, plus an
award of its cosls, expenses and anemey’s fees and for such other relief this Court deems just and proper.

COUNT i

17. Plaintiff realteges the Common Allegations in Paragraphs 1 through 3 of the Corract as if sef fonth herein
as Paragraph 17 of Count I,

18. This is a cause of actien for specific performance to require Defendam to retuea (a} ail of Plzintiff's
customer mformation, subscriber line information, ILEC information, all ILEC billing invoices in the
original electronic data foymat that were delivered to CGM by AT&T Southeast, Bellsouth, LifsConnex
or an Affitiated Entity or other Plaintiff clients that were ioaded Inte WIN in complete derail; (b} all
disputes and promotions that were auio-shipped or manually shipped to the ILEC by Defendant in
complete delail; {¢) all of the status correspondence received from ILEC in complete detail, all "497*
filings sent to USAC and the supporting data, files, and documentation to create the 437 form; (d) all
audit information and correspondence between USAC, the CGM Client and/or CGM; and {e) all data
and information provided by the Plaintiff 10 Defendant under the terms of the Agreement for processing,
accounting and USAC reimbursement submittals t'o‘USAC.

19. The customer data, ILEC billing invoices, USAC filings, supporting files, 497 forms, audif information and
other customer and client information provided to Defendart under the Contract is unique and the
summary, compilatien and collation utilized by Defendant in submitting requests for refunds and
reimbursesment from LUSAC for Plaintiff are impossible to recavar.

20. Plaintifl is unable 1o regenerate and/or accumulate all such data and information provided to Oefendam
pursuant to the terms of the Agreement.

21. Defendant does ngl have an otherwise adequate remedy law.

WHEREFORE, Plaintiff, Lifeconnex Telecom, LLC ffk/a Swiftel, LLC, a Florida limited liability company
demands judgment against Defendant, CGM, LLC, a Geargia Fimited liability company requiring Defendant to
seturn all of Plalntiff's proprietary informatian, customer lists, ILEC inforrmation, ail ILEC billing invoices in the
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ofiginal electronic data format that were delivered to CGM by ATAT Souiheasi, Bellsouth, LifeConnex or an
Affitiated Entity orby the CGM Client that was loaded into WIN in complete dewail, all disputes and promotions
that were auto-shipped or manually shipped to the ILEC by CGM in complete detait and all of the status
correspondence received from ILEC in complate detail, alf “497" filings sent 'o USAC and the supponing data,
fites, and documentation ta Create the 497 {orm, alt audit informatlion and corcespondence between USAC, the
CGM Clienl and/or CGM and all data and information: provided by the Plaintitf 1o Deferdant under the lerms of
the Agreement for processing, accounting and USAC reimbursement submittals to USAC, and il other such
information provided by Plaintiff to Defendant under the terms of the Contiact, plus an award of ifs costs,

expenses and atiomey'’s, and for such other relief this Court deems just and proper.

1D G. LA
Florida Bac No.: 0003816
JESSE L. KABASERVICE
Florida Bar No.: 192775
FALLACE & LARKIN, L.C.
1900 5. Hickory Street, Suite A
Melbourne, Florida 32901
Telephone: (321) 951-9500
Facsimile: {(321) 724-6002






