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The staff of the Florida Public Service Commission (“Staff’), by and through its 

undersigned counsel, and pursuant to Rule 28-1 06.204, Florida Administrative Code, and Order 

No. PSC-10-0461-PCO-TP, issued in this docket on July 19, 2010, hereby files its Response In 

Opposition (“Response”) to Bellerud Communications, LLC’s, LifeConnex Telecom, LLC’s, 

Triarch Marketing, Inc.’s, American Dial Tone, Inc.’s, BLC Management, LLC’s, and All 

American Telecom, Inc.’s (Collectively, “ATMS) Objections to Nan-Party Subpoenas and 

Motion to Quash (“Motion”) filed on July 12,2010, and states: 

1. As part of Staffs ongoing effort to monitor Universal Service Funds being 

distributed to eligible telecommunications carriers, staff reviews the Universal Service 

Administrative Company’s (“USAC”) disbursement database on a monthly basis. In this process, 

Staff has observed atypical monthly growth in the amount of lifeline disbursements received by 

some ATMS companies. (Attachment 1). 

2. Information provided to the Commission in response to a Staff data request by the 

general counsel’s office of Associated Telecommunications Management Services, LLC 

(“Associated Telecommunications”) (Attachment 2) reflects that Mr. Thomas E. Biddix is the 

sole owner of Associated Telecommunications and that he is director or manager of each ATMS 

company that is the subject of a subpoena. 



3. The ATMS companies that are the subject of a subpoena are each either 

certificated by the Florida Public Service Commission (“Commission”) or have a request for 

certification or eligible telecommunications carrier (“ETC”) designation pending before the 

Commission. 

4. Based on the atypical growth in Lifeline disbursements for some companies under 

this ownership and management structure, on June 28, 2010, Staff requested that the instant 

compliance investigation docket be opened to evaluate compliance with Chapter 25-24, Florida 

Administrative Code, and applicable lifeline, eligible telecommunication carrier, and universal 

service requirements. 

5. Verizon Florida Inc. (“Verizon”) and BellSouth Telecommunications, Inc. d/b/a/ 

AT&T Florida d/b/a AT&T Southeast (“AT&T”) are not parties in this compliance investigation 

docket. Verizon and AT&T provide telecommunications services for resale by competitive local 

exchange camers (“CLECs”) such as the ATMS companies. On June 30,2010, Staff served both 

Verizon and AT&T with Subpoenas Duces Tecum requiring that narrowly targeted information 

related to the ATMS companies be produced on July 19, 2010. 

6.  

7. 

On July 12, 2010, ATMS filed its Motion. 

As acknowledged by ATMS, the purpose Rule 1.351, FRCP, is to avoid the 

premature production of documents by non-parties. Because ATMS filed its Motion prior to 

production of the requested information by the non-parties, and the information will not be 

produced by the non-parties prior to resolution of the Motion, a) ATMS has had an opportunity 

to raise concerns regarding the subpoenas prior to production b) this is substantially the same 

protection afforded by the prior notice requirement in the Rule, and thus, c) voiding the 

subpoenas and requiring them to be refilled with a ten day notice would serve no purpose. 
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8. While acknowledging that the Commission has a rule providing for the 

confidentiality of the information requested, ATMS argues that the subpoenaed records will 

contain “sensitive competitive information” and that the records should not be assembled by the 

subpoenaed non-parties absent a compelling showing by Staff that the information is needed for 

a specific and legitimate purpose. ATMS also avers that the “issuance of a subpoena is not a 

blanket vehicle to request a broad and vast array of documents which are not tied in any way to 

matters at issue in a proceeding,” and relies on Check ‘N Go of Florida, Inc. v. State, 790 So.2d 

454 (Fla. S‘h DCA 2001), and Rule 12O.S69(2)(k)(l), Florida Administrative Code, to support the 

assertion that a subpoena must be “limited in scope, relevant in purpose and specific in directive, 

in order not to be unduly burdensome.” ATMS concludes that the subpoenas fail this test. 

9. The First District Court of Appeal has summarized the standard of review as 

follows: “an agency’s investigatory subpoenas and other statutorily authorized investigative 

devices are presumptively entitled to be given effect judicially ‘if the inquiry is within the 

authority of the agency, the demand is not too indefinite and the information sought is reasonably 

relevant.”’ Florida Department of Insurance and Treasurer v. Bankers Insurance Company, 694 

So.2d 70, 73 (quoting United States v. Morton Salt, 338 U.S. 632, 652 ((1950) (emphasis 

supplied). 

10. In the Check ‘N Go decision, relied upon by ATMS, the Fifth District Court of 

Appeal considered the authority of the Florida Attorney General to issue subpoenas pursuant to 

its investigative authority under the Florida RICO Act. Id at 457. The court recognized that 

“[tlhe limits of the production that can lawfully be sought in an investigatory subpoena cannot be 

reduced to a formula. ‘[Rlelevancy and adequacy or excess in the breadth of the subpoena are 

matters variable in relation to the nature, purposes and scope of the inquiry’. . . Thus, each 

investigatory subpoena must be evaluated on its own merits.” Check ‘N Go at 460, quoting OkIa. 
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Press Publ‘g Co. v. Walling, 327 US. 186, 209 (1946). In its review of the Attorney General’s 

subpoenas, the court did disallow some, but not all, of the information sought. Id at 460-61 and 

fn.3. 

11. Based on its review of the Check ‘N Go decision, Staff recedes, at this time, from 

its request for non-Florida information. Also, consistent with that decision, to the extent that non- 

Florida information is subsequently determined to be necessary for the investigation, Staff 

reserves the right to file a subsequent subpoena for AT&T andor Verizon to provide such 

information. 

12. The remainder of the subpoenaed information, is clearly within the parameters 

established by applicable case law because the investigation is within the Commission’s 

authority, the demand is not too indefinite, and the information sought is reasonably relevant. 

a. Commission has Authority. The Commission has jurisdiction over 

lifeline services pursuant to Section 364.10, Florida Statutes, and investigative authority pursuant 

to e.g., Sections 350.121 and 350.123, Florida Statutes. 

b. Demand is not too indefinite. The ATMS customer information is very 

specific and limited to the months of January 2010, through May 2010. Information related to 

Ganoco/American Dial Tone Inc.’s UNE purchases is limited to the months of October 2008 

through April 2009. 

c. Information Is Reasonably Relevant. The Florida-specific information 

that the Staff has subpoenaed is needed in order for Staff to determine whether the ATMS 

companies that serve Florida lifeline customers (through resale of lifeline discounted Verizon or 

AT&T service, or as an ETC with USAC reimbursement) are complying with applicable 

reporting and reimbursement requirements governing those services. In order to make this 

evaluation, the information requested from these non-parties is vitally necessary. This is 
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especially true given questions regarding the veracity of ATMS data as reflected in the observed 

anomalies in USAC data and the possibility of errors in the ATMS lifeline data.’ The 

subpoenaed information related to UNEs is needed for Staff to determine whether 

GanocoiArnerican Dial Tone, Inc. has complied with facilities requirements applicable to ETC 

providers. 

As such, the Subpoenas, when limited to Florida information, are consistent with applicable 

standards. 

WHEREFORE, pursuant to Rule 28-106.204, Florida Administrative Code, the staff of the 

Florida Public Service Commission requests the following: 

1 .  

2. 

3. 

4. 

the Commission order that the subpoenas served on AT&T and Verizon in this 
Docket are not void; 

the Commission acknowledge Staffs receding from the request for non-Florida 
information; 

the Commission deny the Motion to Quash; and 

the Commission establish a date for AT&T and Verizon to provide all remaining 
information described in the subpoenas. 

Senior Attorney, Office of the General Counsel 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 

’ For example, LifeConuex, Telecom, LLC’s (“LifeConnex”) has recently filed a lawsuit in Florida against its 
consultant in which LifeConnex references a USAC audit of that company’s lifeline reimbursement requests and 
acknowledges the “inability of [LifeConnex] to explain, justify and or substantiate the basis for USAC 
Reimbursement Forms andior payments received by [LifeConnex] from USAC.” A copy of the May 25, 2010, 
Complaint filed in the Eighteenth Circuit C o w  for Brevard County by LifeConnex against CGM, LLC is included 
as Aitachment 3 of this Response. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation of Associated 
Telecommunications Management Services, 
LLC (ATMS) companies for compliance with 
Chapter 25-24, F.A.C., and applicable lifeline, 
eligible telecommunication carrier, and 
universal service requirements. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the original of the foregoing RESPONSE IN OPPOSITION 

TO OBJECTIONS TO NONPARTY SUBPOENAS AND MOTION TO QUASH has been filed 

with the COMMISSION CLERK and that a true copy thereof has been furnished to the 

following by electronic and U. S. mail this 29" day of July, 2010: 

Vicki Gordon Kauhan  Tracy Hatch 
Keefe Anchors Gordon & Moyle, PA 
11 8 North Gadsden Street 
Tallahassee, Florida 32301 

AT&T Florida Southeast 
150 South Monroe Street, Suite 400 
Tallahassee, Florida 32301 

Dulaney ORoark, 111 
V.P. & General Counsel, S.E. Region 
5055 North Point Parkway, Floor 1 
Alpharetta, GA 30022 

Christina B. Sutch 
6095 N. Wickham Road, Suite 403 
Melbourne, Florida 32940 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
(850) 413-6199 
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IN THE CIRCUIT COURT Of  THE EiGHTffNTH 
IUDICIAL ClRCUlT IN AND FOR BRfVARD 
COUNTV, FLORIDA 

LIFECONNLX TELECOM. LLC 
fR/a SWifTEL. LLC, a Florida limited 
iiabdity company. 

i3 Plaintill, ' "2 (0- 

" *& gJ$& 3 
-4 

CGM. LLC, a Georgia limited liibiiity %: % -4 
comwI(, 3i "01 m 

,-om E v t  
%ps u E 

Defendant. 
. ? 4  

b I 
P 

@.lWLgy 

Plam~iff, Lifeconnex Tekorn. LLC W a  Swihel, LLC, il Florida limited lmbillty company rpiaintiff-I, by 

and through kr undersigned attorney lues Defendant, CCM, LLC, a Gmreia limited liability company 

I*Defendmll and ilales as follows: 

c!x!MU 
1. T h i s i ~ ~ c a w o l a c t i m  fo,damager thatexceed liS,OO.oO, exclvriveofintPreri.mwrmd.norwy'r 

f e s  and lor equitable relid, 

PlainliA i s  1 Florida limiled liability company maintainingan oHim in Bievard County, Florida, 

Delendant ii a Georgia limited liabilitycompanywhichentered intormnhan~ragreemen~withinrh~ 

State a1 Florida which required [he pedorrnance of services in Bward  Caunv. ~londa. 

Defendanl8ralrocubiect to~elong.armjurixlictiar ofiheCoun PmmMto  548.193. FIa. Stai. 1199s) 

as a result of entering into the contract within the State of Flmida: doing burinnr within the ~ a i e  of 

Florida, rolieiling burinerr through the internet within the Slate of Florida and far breach of a ConlnCt 

which required performance within !he Stale of Florida. 

2 .  

3. 

4. 

5 .  on or a h t  Cuobei 23. 2007. PIaintiB and Defendam entered inloa contract, a copy of which is 

altached i s  frhibit~AA'l the'Conlndl 
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b. Purruani Io Ihe Canlraci, Defendant was 10 provide renain data processing. accumulalion ind miage 

rervicer iii exchange for a Le. Pan of thr services to be piovided by Delendani concerned the 

accumuldlionand p-~ingofcerTain~unam.rdaUpovided by Plaiaiffto Delmdmforlhe purpose 

of providing aKOU”1hg information to Univerrst Setrice Administrative Company WSAC‘I on bchdlf 

of Plaintdl to obtain reimbvnernent idar  refunds (or qualifyingcurlomerr of Plainiiff Corn USAC and 

where applicable,provide allnr~~~ryinformatianlornpandloauditrconduciedby USACfo,cla~rn, 

for rebares md relmburremcntr rubmilled by Phinliff 10 USAC tlhmugh Delendantl. 

Purwanl 10 the Contno, PbinliR deliver m DdendaN all ILEC billing invoices provided by A l k l  

Soulh-I 01 Bellsouth in tlmmnkdata fomr  IO be loaded i N O  Plainlifrr ronware kmnm a i  WIN 

Whoierale Invoice Navigation) for tubmiltat to USAC thmvgh F m  197 filing on behalfd Plairuifl, 

7. 

8. PunuanllotheContr~t, CCMagmdlo ret~msl l  deimronicallyprwidedcurlomerindI1ECbilling 

i n w i m  sod infomalion and data to Plaintifrai he conclwion d Ihe lrrm Ofthe Conlracl 

Prior to the inceplim of the CMIII~ and Ihereafler, reprerenlativer, agents and e m p l q m  of C W I  

would conlid Plaintiff at ill officer located in  BIN^ County. f l ~ r l d a  to dircurr the IIIIYI d Ihe 

Conutard  the r l i~ur fo r lhe  manentet fonh In IheCmtnct, includingrtaluiolfarm 497Rlingwah 

UShCan behalf of Plaintiff. 

The Contract was ierminaled by PbinliK m d  PbieiH requested a return of any and all cuilomcr usage 

information and data. incumbent local exchinge cartier IllECi and subscriber line w e  informallan 

rubmined by Plaintiff tu Defendant under the Conlracl for processing and norage ar re1 fonh in lhc 

Conlracr such thil PlaintiH could respond Io USAC audit and/or iurtifv and ruppon ai1 nqueatr lor 

rebaler and reimburremenlr from USAC as processed by the Defendant for Plaintiff under 1h0 Cmtrart 

including Form 497 filingr. 

Aher lerminalion d the Contract, USAC initiated an audit of ail 01 Plmti1l.1 reqwrtr far 

rebaleJreirnburrcmenlr for cultomerr of Plaintiff Ohmugh 497 filing9 which w e e  previosly rubmined 

by Defendmt under the CMllrao fw Plaintiff. 

Plaintiff hascomplied wilh allconditions precedentmthemaimenancealLhir adion or suchmndkionr 

have been waived or modified by the Wecdanl. 

9. 

ID. 

11. 

I 2. 
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13. Plaintiff has obuined the iewiCes of Fallare & Larkin. L.C. to rpre5cnt if in This action ad has weed 

IO PIY a reJsonable fee lor its ~eryices. 

Q2J&l 

PlaintiRcealleger the Corninon Allegarionr as if & tmh hweinar Paragraph l$olCount I. 

CCM breathed the CDnlraa by la) falling to properly compile and n k u i a t e  and file xcurate USAC 

Reimbwmnenl Reques Fwms in xrardance with governing USM liling pro(em: lbl failing la 

proycrlytmkand audirnOnfhly USAC reimhunemene ad lrilingto provide reponingo" th?watui 

of all ptndtng UMC reimburiemcnt qufsts: I d  failingto pmect and Itore all proprielaw ad cullomer 

lnlorrmtmondata filed and other idormaion provided by Plainriff m Defendant for processing pwsmnt 

to the krmi of thcCmtm; and ldl biling Io return all of PlaintlfPr pmprieiary information. cusl~mer 

information, rubrriber line informalion. I L K  rubwriber dam id) failing to velum a l i  I L K  bitting 

invoice$, in the original eleomnic dah formal lhat were delivered to Defendant by A W T  Souheaa, 

Bellrouh, LlleConnexono Affiliilited Enlily iardefined in1hrContracI)or by theclient idenlilied In the 

appli~irme~ervicerMarngernentAgreemen1 includingan Affiliated Entity in mmplete dnail; le) lailiig 

IO return dl dirpvia and p m o t l o m  that were aUtDlhipped 0, manually shipped to the I L K  by 

Delendantinmmpletedenil and .IIolmerlaturcorrrrpandence received from ILECincmplele detail: 

(0 failing to return all -497. filtogr sen1 LO USAC and the rupporling data. filer. and d~umenerim to 

creak the 497 form$: and (g)frilingro mum ail audit inbrmalion and correspondence beween USAC, 

the CCM Client andtor CGM. 

AS a mdt of Defmdant's breach of Ihe Contract, Plaintiff ruflered and continms IO mfler damage5 

which include, wilhout limilation, cos11 and expenre5 incuired to r-earelregenerate a l l  dals and 

records provided 10 Dclendinl d e r  the Contram and which Defendanl failed and refurer to mum; 

cas,, inierertandpenallier impared by USACara result ofthe inabillty of the Plainliflloexplain, iurlify 

andlor rubitantiale the bark for USAC Reimbursement Farms andlor paymmtr received by Plalntin from 

uSAC hied upon USAC Reimbumment Forms SubmiUed by Defendant for and on khal fof  Plaintiff, 

14 .  

I 5. 

16. 

and loll pmfie. 
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WHfREiORE, Plaintiff, Likonnex lelemm, LLC Wa Swihel, LLC, a Florida iimiled liabiiilycmpany 

demands judgement aguinsl Dcfmdm CGM, LLC. a Georgia limited liabiliiy campany lor damages, plus an 

award of its cmis, expenses and anornry's leer and ior $6 other relief this Court deems iuU and paper. 

COUNTfl 

17. PlaintiHre~llegcstkComm~ AIiegationrinPalagraphrl through9 Ofmecontraclarifreifonhherein 

15 Paragraph 17 ol Count i L  

This is  a cause 01  mi^ lor s d i c  perlormance to require Defendant l o  relurn la) ail of Piainlifi'r 

c ~ s t o m r  tnformation, mbrrriber line loformalion, iLfC informalion. all ILEC billing iiwoicn in h e  

original e l m m i c  dam format lhuwere delivered Io CCM by ATbT Southeart. Bellruuth. LileConnex 

& an AHilhlRl Enlity or aher PbintiH clients &at were loaded into WIN in mmplele detail; fb) ail 

dirpNn and premotionr hl vwe avtd ippad w manually shipped IO Ihe I K  by Deiendant in 

complerr delail; KCl all d the  latus comerponderne received Imm ILEC in complete delail. a11 "497' 

filing sen1 to USAC and fhe suppaning data, filer. and docvmenlalion to create the 497 fm; M) ail 

audit Inlomalion and compondence beween M A C ,  the CCM Client andlor CCM; and le1 all data 

and information provided bylkPlaintiffe Defendmt underlhe lermr oflhe Aggreerncnt forpr-ring. 

~counl ing and USAC eimburrerneni rubminals to USAC. 

18. 

19. Thecu~lomerdalr,lLECbillirginwicer,U5ACfilin~,~uppo"ingfile5,497fo0rm~.aYditinformaii~nm~d 

other cuilomer and client information pmvaed to Deiendm under the Contna is unique and the 

summary, ~ompilaiion a n d  Collation utilized by Defendan1 in submitting requefti lor relunds and 

reimbursement from USAC for Plaintiff are impossible Io recover. 

Plaintifl is unable Io regenerue a d o r  accumulate a i l  such d i l l  and inionnation pwided to Defendant 

purruanl 1 0 t h ~  lemr ofthe A p w e n t .  

Deiendant does n a  have an othemiie adequate remedy law. 

WHEREFORE. Plaimifl. Lileconnexlelecom, LLC Wa Swihel. LLC, a Florida iimiied ilabilify company 

-an& judgment agdnrl Defecdanl, CCM. LlC, a Cw%ia limited liability company lequitix Ddendanr Io 

etYm ail d Plaintiff's prwriehr)r infamatioo, cuflmer lilh. ILEC inlomatian, all iLEC billing i n w i m  in h e  

10. 

21, 
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origjnal eleclronic data formal lhat were delivered 10 CGM by ATbT Soulhearl, Bellsouth, Lilecmnex 01 an 

Aifiliated Entiryoi by theCCM Ciienl that wailoaded inlo WIN ~n rompletedelail, ail dirpulerandprornulionr 

mat were awo-ihipped or manually rhippcd to the ltfC by CGM in cmpkte  detail and all of ,he ilalus 

corrripndencr recewd fmm ILEC in romplele detail, all -497” fllin8r ~ e n l  lo USAC and the rupponingdala, 

fils. and d~rumnlaliontocreal~the497 farm,all audniofarmallonandcaricrpandenrrbelween USAC,lh? 

CCMCl~enlandlorCGM andrlldataannd inbnal ionprwidcdb~he Plsinlilflo oelendaniundtrthelermrof 

the Agieernenl lor pmtersing, acmunling and USAC reimbursement wbrninab 10 U%C, and dl other 5uch 

inlormalim provided by Plaintiff lo Defendant under the M ~ S  nl lb Conlracl, du) an ward d irr coil$. 

expmn and duomev‘s, and lor such orher reliel Ihk UKln deems iu~ i  and v v r .  - IDG.LA IN 
Florida Bar No.: wO381 b 
)ESSE 1. KABASERVICE 
Florida Bat No.: 192775 
FALlACE I LARKIN, L.C. 
19005. Hickory StrCel, Suite A 
Melbaurne, Florida 52901 
Telephone: O W  951-9900 
Facsimile: (3211 724-6002 


